
INFORMATION TO USERS

This material was produced from a microfilm copy of the original document. While 
the most advanced technological means to  photograph and reproduce this document 
have been used, the quality is heavily dependent upon the quality of the original 
submitted.

The following explanation of techniques is provided to  help you understand 
markings or patterns which may appear on this reproduction.

1.The sign or "target" for pages apparently lacking from the document 
photographed is "Missing Page(s)". If it was possible to  obtain the missing 
page(s) or section, they are spliced into the film along with adjacent pages. 
This may have necessitated cutting thru an image and duplicating adjacent 
pages to insure you complete continuity.

2. Whan an image on the film is obliterated with a large round black mark, it 
is an indication that the photographer suspected that the copy may have 
moved during exposure and thus cause a blurred image. You will find a 
good image of the page in the adjacent frame.

3. Whan a map, drawing or chart, etc., was part of the material being 
photographed the photographer followed a definite method in 
"sectioning" the material. It is customary to begin photoing at the upper 
left hand corner of a large sheet and to  continue photoing from left to 
right in equal sections with a small overlap. If necessary, sectioning is 
continued again — beginning below the first row and continuing on until 
complete.

4. The majority of users indicate that the textual content is of greatest value, 
however, a somewhat higher quality reproduction could be made from 
"photographs" if essential to  the understanding of the dissertation. Silver 
prints of "photographs" may be ordered at additional charge by writing 
the Order Department, giving the catalog number, title, author and 
specific pages you wish reproduced.

5. PLEASE NOTE: Some pages may have indistinct print. Filmed as 
received.

University Microfilms International
300 North Z eeb Road
Ann Arbor, Michigan 48106 USA
St. Jo h n 's  Road, Tyler's Green
High Wycombe, Bucks. England HP10 8HR



7 9 0 0 8 1 2

S U L L I V A N ,  HAROLD J O S E P H
" DE  F AC T O"  SCHOOL S E GR E G A T I O N *  P R I V A T E  
C H O I C E  OR P U B L I C  P O L I C Y t

C I T Y  U N I V E R S I T Y  OF NEW YORK,  P H , D , »  1 9 7 8

University
Microfilms

International 300 N ZEES ROAD. AN N  ARBOR. Mf 48106

© 1978

HAROLD JOSEPH SULLIVAN

ALL RIGHTS RESERVED



" de  f a c t o " s c h o o l  s e g r e g a t io n :

PRIVATE CHOICE OR PUBLIC POLICY?

BY

HAROLD J .  SULLIVAN

A d i s s e r t a t i o n  su b m itted  t o  th e  G raduate F a c u lty  
in  P o l i t i c a l  S c ien ce  i n  p a r t i a l  f u l f i l lm e n t  o f  th e  

re q u ire m en ts  f o r  th e  deg ree  o f  D octor o f  P h ilo so p h y , 
The C ity  U n iv e rs i ty  o f  Nev York

1978



T his m an u sc rip t has been re a d  and ac c e p te d  fo r  th e  G rad u a te  F a c u lty  
in  P o l i t i c a l  S c ien ce  in  s a t i s f a c t i o n  o f th e  d i s s e r t a t i o n  re q u ire m e n t 
fo r  th e  d eg ree  o f  D octor o f  P h ilo so p h y .

h I> I ts
d a te Chairirman o f  Exam ining Comm ittee

Vv V̂~7<P
d a te E x e c u tiv e  O f f ic e r

S u p e rv iso ry  Com m ittee

The C ity  U n iv e r s i ty  o f  New York

i i i



ACKNOWLEDGEMENTS

A Ph. D. i s  g e n e ra l ly  (and r a th e r  om inously) d e s c r ib e d  a s  a  " te rm in a l"  

d e g re e . F or me — a  p ro d u c t o f  th e  1960s — th e  s ig n if ic a n c e  o f  th e  com­

p le t io n  o f  my d i s s e r t a t i o n  i s  a c c e n tu a te d  by th e  f a c t  t h a t  i t  fo llo w s  by 

s e v e ra l  months my t h i r t i e t h  b ir th d a y .  S in ce  I  have sp e n t a lm o s t tw en ty - 

s ix  o f  my t h i r t y  y e a rs  a s  a  s tu d e n t ,  t h i s  o ccasio n  seems l i k e  a  p a r t i c u l a r l y  

good tim e to  acknowledge th e  c o n t r ib u t io n s  o f  th o se  who have h e lped  me re a c h  

t h i s  p o in t  b o th  a ca d em ica lly  and c h ro n o lo g ic a l ly .

F i r s t ,  th an k s  go to  th o se  who c o n tr ib u te d  d i r e c t l y  to  t h i s  d i s s e r t a ­

t i o n .

D e sp ite  h e r  move to  HEW in  W ashington, In e z  Sm ith R eid , co n tin u ed  a s  

my d i s s e r t a t i o n  sp o n so r. In  t h i s  r o le  she p rov ided  u s e fu l  ad v ice  and en­

couragem ent and she dem o n stra ted  c o n s id e ra b le  p a t ie n c e .  I t  was o u t  o f  h e r  

sem inar in  C iv i l  L ib e r t i e s  t h a t  b o th  my i n t e r e s t  in  C o n s t i tu t io n a l  Law and 

t h i s  d i s s e r t a t i o n  to p ic  a ro s e .

My a s s o c ia t io n  w ith  R ich ard  S ty s k a l ,  my re a d e r ,  has  been lo n g -s ta n d in g . 

T h is  d i s s e r t a t i o n  i s  o n ly  th e  m ost r e c e n t  o f  s e v e ra l  p r o je c t s  on which we 

have worked to g e th e r .  H is en thusiasm  f o r  e v e ry th in g  from t r a d i t i o n a l  

s c h o la r ly  p u r s u i t s  to  runn ing  i s  c o n ta g io u s , and h i s  in f lu e n c e  on me has 

been s u b s t a n t i a l .  Our f r ie n d s h ip  i s  among th e  most v a lu a b le  th in g s  I  w i l l  

ta k e  away from  th e  G raduate  S choo l.

O th ers  who have c o n tr ib u te d  d i r e c t l y  to  t h i s  d i s s e r t a t i o n  in c lu d e s  

C r i s ta  A l t e n s t e t t e r ,  who b e fo re  go ing  to  Europe se rv ed  a s  my re a d e r ;  K enneth 

S h e r r i l l ,  w ith  whom I  have d is c u s se d  im p o rta n t a s p e c ts  o f  t h i s  p r o je c t ;  and 

S tephen  W hite, a  fe l lo w  s tu d e n t  and good f r ie n d  who c o n tr ib u te d  to  my i n i t i a l  

i n t e r e s t  in  C o n s t i tu t io n a l  Law by jo in in g  me in  le n g th y  b u t f r i e n d ly  a rg u ­

m ents a s  we p re p a re d  f o r  P ro fe s s o r  R e id 's  sem inar. L a s t ly ,  I  than k  my

i v



t y p i s t s ,  P a t r i c i a  Hughes W hite and A n n ette  P h i l l i p s  — b o th  o f  whom a re  

m odels o f  e f f ic ie n c y  and sp eed . P a t  W hite d id  th e  b u lk  o f  th e  ty p in g  and 

h e r  f r i e n d ly  i n t e r e s t  and keen e d i t o r i a l  eye c o n tr ib u te d  s ig n i f i c a n t l y  

to  th e  f i n a l  p ro d u c t.

T here a re  th r e e  a d d i t io n a l  c a te g o r ie s  o f  p eo p le  to  whom I  owe much and 

w ith o u t whom t h i s  d i s s e r t a t i o n  p ro b ab ly  would n e v e r have been com pleted .

G eorge Goodwin, J r .  o f  th e  U n iv e rs ity  o f  M assa ch u se tts  a t  B oston , t o ­

g e th e r  w ith  Glenn T in d e r, in tro d u c e d  me to  th e  s tu d y  o f  p o l i t i c s .  As an 

u n d e rg ra d u a te , I  worked f o r  and le a rn e d  from P ro fe s s o r  Goodwin a s  h i s  

re s e a rc h  a s s i s t a n t .  As b o th  a  te a c h e r  and a  f r i e n d ,  he has  c o n tr ib u te d  

much to  my i n t e l l e c t u a l  developm ent and enjoym ent o f  academ ic l i f e .

A lthough good f r ie n d s  a t  C.U.N.Y. h e lp ed  make th e  l i f e  o f  a  g ra d u a te  

s tu d e n t  to l e r a b l e ,  th e  o p p o r tu n ity  f o r  com plete "escap e"  to  B oston helped  

in  p a r t i c u l a r  to  keep l i f e  p le a s a n t .  D e sp ite  my ex tended  e x i l e ,  I  have

managed to  keep m ost o f  my c lo se  f r ie n d s  from  c o l le g e .  I  r e f e r ,  o f  c o u rse ,

to  "The G roup ."  G a th e r in g s  o f  "The Group" a r e  alw ays e n te r ta in in g ,  f r e ­

q u e n tly  in s a n e , and u s u a l ly  i n t e l l e c t u a l l y  s t im u la t in g .  The o n ly  problem  

f o r  me i s  t h a t  th e  o p p o r tu n i t ie s  f o r  se e in g  my B oston  f r i e n d s  have been 

too  few .

F in a l ly ,  I  th an k  my fa m ily . A lthough my f a t h e r  d ie d  when I  was te n ,  I

remember h i s  i n t e r e s t  in  p o l i t i c s  and h i s  im p a tien ce  w ith  i n j u s t i c e .  My

b r o th e r  K enneth has  p ro v id ed  encouragem ent and my s i s t e r  E v e ly n 's  good 

se n se , i n t e l l i g e n t  c o n v e rsa tio n  and f r ie n d s h ip  in f lu e n c e d  me a s  I  grew  up 

and s t i l l  in f lu e n c e  me to d a y . F in a l ly ,  I  want to  th an k  my m other. F o r m ost 

o f  my l i f e  she h as  been th e  on ly  p a re n t  I  have had and a lth o u g h  she m ight 

be w il l in g  to  a s c r ib e  my s u c c e s s fu l ly  com pleting  t h i s  d i s s e r t a t i o n  to  h e r  

p ra y e r s ,  I  th in k  any c r e d i t  shou ld  go more d i r e c t l y  to  h e r .  I t  was h e r  lo v e , 

exam ple, and encouragem ent t h a t  made t h i s  d i s s e r t a t i o n  p o s s ib le .  I t  i s ,  th e r e -

v



f o r e ,  to  h e r  t h a t  t h i s  d i s s e r t a t i o n  I s  d e d ic a te d .

New York C ity  

A ugust 1978

H arold  J . S u lliv a n

v i



TABLE OF CONTENTS

ACKNOWLEDGEMENTS ...........................................................................................................  i v .

CHAPTER

I .  INTRODUCTION: FROM BROWN TO SWANN .................................................  1 .

I I .  IDENTIFYING UNCONSTITUTIONAL SEGREGATION: THE LITERATURE 25.

I I I .  IDENTIFYING UNCONSTITUTIONAL SEGREGATION: THE DISTRICT
COURTS ......................................................................................  53-

IV. METROPOLITAN DESEGREGATION AND THE DE FACTO/ DE JURE
DISTINCTION...........................................................................  96.

V. THE INTENT STANDARD AND RACIAL DISCRIMINATION......................  158.

VI. IDENTIFYING DISCRIMINATORY INTENT: ANALYSIS OF THE
COMPONENTS OF THE POLICY MAKING PROCESS ............ 188.

V II. CONCLUSIONS ...................................................................................................  222.

BIBLIOGRAPHY .................................................................................................................... 233

v i i



CHAPTER ONE 

INTRODUCTION! FROM BROWN TO SWANN

The tw e n tie th  a n n iv e rs a ry  o f  th e  Supreme C o u rt d e c is io n  in  Brown v . 

Board o f  E du ca tio n  ^ c o in c id e d  w ith  a  c o n t in u a t io n  and p o s s ib le  e s c a la t io n  

o f  th e  c o n tro v e rsy  and r e s i s t a n c e  t h a t  had. marked th e  d e s e g re g a tio n  s t r u g ­

g le  from  i t s  in c e p t io n .  The scope o f  th e  tra n s fo rm a tio n  o f  th e  American 

e d u c a tio n a l system  i m p l i c i t  i n  Brown has  been de te rm in ed  in c re m e n ta lly , 

and each  s te p  in  th e  p ro c e s s  ap p e a rs  to  have p r e c i p i t a t e d  new and p o s s ib ly  

cum ula tive  r e s i s t a n c e .  Symptomatic o f  t h i s  t r e n d  has  been th e  expansion  

o f  c o u r t  o rd e red  d e s e g re g a tio n  to  B oston , M assa ch u se tts , a  c i t y  t h a t  had 

nom inally  in te g r a te d  sc h o o ls  s in c e  b e fo re  th e  C iv i l  War. B oston  became in  

th e  F a l l  o f  197^ a  symbol o f  n o r th e rn  r e s i s t a n c e .

A lso s i g n i f i c a n t  i s  th e  new academ ic and i n t e l l e c t u a l  r e s p e c t a b i l i t y  

g iv e n  to  opponents o f  f u r t h e r  in t e g r a t i o n  by s c h o la r s  such a s  James Coleman, 

one o f  th e  p r in c ip a l  academ ic s u p p o r te rs  o f  in t e g r a t i o n  in  th e  decad es  be­

f o r e .  Coleman a rg u e s  in  essen ce  t h a t  " fo rc e d  in te g r a t io n "  i s  a c c e le r a t in g
2

"w h ite  f l i g h t "  from th e  c i t i e s  and th u s  i s  s e l f - d e f e a t in g .  The lo g ic  o f

h i s  argum ent i s  sim ply  t h a t  i f ,  in d e ed , w h ite s  le a v e  sc h o o ls  a s  th ey  a r e

in te g r a te d ,  th e  sc h o o ls  w i l l  soon be r e s e g re g a te d .  F u r th e r  e f f o r t s  tow ard

governm ent mandated sch o o l in t e g r a t io n  a r e ,  th e r e f o r e ,  f u t i l e .

W ithout a t  t h i s  s ta g e  commenting a b o u t th e  v a l i d i t y  o f  th e  argum ent

t h a t  fo rc e d  in t e g r a t io n  p roduces "w h ite  f l i g h t "  and r e s e g re g a t io n ,  I  w i l l

s im ply  n o te  a  p o s s ib le  consequence f o r  B lack  c h i ld r e n .  In  l i g h t  o f  th e

Supreme C o u rt’ s  r e f u s a l  to  d a te  to  s a n c tio n  e i t h e r  m e tro p o li ta n  d e se g re g a -
3

t i o n  o r  e q u a l iz a t io n  o f  sch o o l f in a n c in g ,  J  "w h ite  f l i g h t "  co u ld  n o t o n ly  

produce c o n tin u ed  s e g re g a t io n , i t  co u ld  d e p r iv e  c i t i e s  o f  s u f f i c i e n t  ta x

rev en u es  to  m a in ta in  even e x i s t in g  l e v e ls  o f  e d u c a tio n a l q u a l i t y .  In  sum

1



th e  r e s u l t  co u ld  be in c re a s e d  s e g re g a tio n  and more in e q u i ta b le  e d u c a tio n a l 

o p p o r tu n i ty .

S c h o la rs  and n o r th e rn  schoo l com m ittees were n o t  th e  o n ly  so u rce  o f  

h o s t i l i t y  tow ard sch o o l in t e g r a t i o n  e f f o r t s .  The C ongress and th e  Execu­

t i v e  B ranch a l s o  c o n tr ib u te d  to  grow ing r e s t r i c t i o n s  on a t te m p ts  to  con -

4f r o n t  r a c i a l  i s o l a t i o n  in  th e  s c h o o ls . I n  th e  fa c e  o f  in d ic a t io n s  t h a t  

th e  C a r te r  A d m in is tra tio n  in te n d e d  to  r e v e r s e  Nixon A d m in is tra tio n  p o l i c i e s  

and r e v i t a l i z e  th e  p ro v is io n s  o f  T i t l e  VI o f  th e  C iv i l  R ig h ts  A ct o f  1964 

by w ith h o ld in g  funds from sch o o l d i s t r i c t s  r e fu s in g  to  p a i r  s c h o o ls  and 

use l im i te d  "busing" to  a ch iev e  in te g r a t i o n ,  th e  C ongress began to  ta k e  

l e g i s l a t i v e  s te p s  to  e f f e c t iv e l y  remove T i t l e  VI a s  a  to o l  i n  sch o o l d e­

s e g re g a t io n  e f f o r t s .  ^

The m ost s ig n i f i c a n t  r e s t r i c t i o n s ,  however, were s e t  i n  m otion by 

th e  Supreme C o u rt. C o in c id e n t w ith  th e  tw e n t ie th  a n n iv e rs a ry  o f  Brown 

and cu lm in a tin g  in  th e  1976-77 term  o f  th e  Supreme C o u rt, th e  C o u rt began 

th e  p ro c e s s  o f  r e f in in g  b o th  th e  d e f in i t i o n  o f  u n c o n s t i tu t io n a l  s e g re g a t io n  

and th e  to o l s  a v a i la b le  to  c o u r ts  i n  coping w ith  such  s e g re g a t io n .  I t  i s  

t h i s  tr e n d  a p p a re n t in  th e  C ourt and i t s  s ig n if ic a n c e  f o r  e f f o r t s  to  

a ch iev e  g e n u in e ly  n o n -d is c r im in a to ry  p u b lic  p o l ic y  i n  th e  e d u c a tio n a l f i e l d  

t h a t  i s  my p rim ary  co n ce rn .

The p o s i t io n s  t h a t  I  w i l l  a t te m p t to  d efend  — th e  th e s e s  o f  t h i s  

s tu d y  — a re s  f i r s t ,  t h a t  th e  s ta n d a rd s  adop ted  by th e  Supreme C ourt d u rin g  

th e  m id-1970s f o r  b o th  id e n t i f y in g  and rem edying u n c o n s t i tu t io n a l  s e g re g a ­

t io n ,  a r e  in c o n s i s t e n t  w ith  im p o rta n t e lem en ts  o f  p r io r  Supreme C ourt d e ­

c i s io n s  and w ith  th e  s ta n d a rd s  adop ted  by D i s t r i c t  C o u rts  i n  s e v e ra l  s i g n i ­

f i c a n t  c a s e s ;  and second , t h a t  th e  c u r r e n t  Supreme C ourt approach  i s  l e s s  

l i k e l y  to  be e f f e c t iv e  i n  rem oving ra c e  a s  a  s i g n i f i c a n t  component o f  educa­

t i o n a l  p o l ic y  than  a l t e r n a t i v e  app roaches adop ted  by s e v e ra l  D i s t r i c t  C o u rts

2



and su g g es ted  in  r e le v a n t  l i t e r a t u r e .

The g e n e ra l ly  acc ep ted  g u id e l in e  f o r  d is t in g u is h in g  u n c o n s t i tu t io n a l  

s e g re g a t io n  from  r a c i a l  i s o l a t i o n  n o t s u b je c t  to  c o n s t i tu t i o n a l  p ro h ib i­

t io n  i s  th e  de  f a c to /d e  ju r e  d i s t i n c t i o n .  A ccording to  th e  U nited  S ta te s  

Commission on C iv i l  R ig h ts , "De ju r e  s e g re g a tio n  r e f e r s  to  d e l ib e r a t e ,  

o f f i c i a l  s e p a ra t io n  o f  s tu d e n ts  on th e  b a s is  o f  r a c e . . . .  De f a c to  s e g re ­

g a t io n  r e f e r s  to  r a c i a l  s e p a ra t io n  th a t  a r i s e s  a d v e n t i t io u s ly ,  w ith o u t 

o f f i c i a l  s a n c tio n  o r  a c q u ie s c e n c e ." ^

In  a tte m p tin g  to  d is t i n g u is h  de f a c to  from de ju r e  s e g re g a t io n , th e  

C ourt m ust d e te rm in e  w hether r a c i a l  i s o l a t i o n  i s  a t t r i b u t a b l e  to  g o vern ­

ment a c t io n .  D iscu ss in g  th e  r o le  o f  th e  C ourt in  a  d i f f e r e n t  a re a  o f  con­

s t i t u t i o n a l  a d ju d ic a t io n ,  M artin  S h ap iro  argued  th a t  " . . . t h e  C ourt m ust 

a c t  a s  p o l i t i c a l  s c i e n t i s t ,  d ev e lo p in g  a  d e s c r ip t io n  o f  how a n o th e r  agency 

o f  governm ent a c tu a l ly  o p e r a te s ."  I n  th e  sch o o l d e s e g re g a tio n  f i e l d ,  a s  

w e ll , th e  C ourt a c t s  a s  a  p o l i t i c a l  s c i e n t i s t  because  i t  m ust d e te rm in e  

th e  n a tu re  and e x te n t  o f  governm ent c o n t r ib u t io n  to  se g re g a te d  s c h o o ls .

Among th e  p r in c ip a l  ta s k s  o f  t h i s  d i s s e r t a t i o n  w i l l  be to  weigh th e  

adequacy o f  th e  s ta n d a rd s  adopted  by th e  C ourt f o r  e v a lu a tin g  th e  p o l ic y  

making p ro c e s s  i n  th e  f i e l d  o f  sch o o l d e s e g re g a t io n .

The rem ain d er o f  t h i s  C h ap te r, to g e th e r  w ith  C hap ters  F our and F iv e , 

w i l l  t r a c e  th e  e v o lu tio n  o f  Supreme C ourt s ta n d a rd s  f o r  id e n t i f y in g  uncon­

s t i t u t i o n a l  r a c i a l  s e g re g a t io n .  In  C hap te rs  Two and Three I  w i l l  o u t l in e  

a  v a r ie ty  o f  s ta n d a rd s  adop ted  by d i s t r i c t  c o u r ts  and su g g es ted  by r e le v a n t  

l i t e r a t u r e  in  b o th  a n t i c ip a t io n  o f ,  and re sp o n se  to ,  th e  e f f o r t s  o f  th e  

Supreme C o u rt. In  s e le c t in g  b o th  l i t e r a t u r e  and d i s t r i c t  c o u r t  d e c is io n s  

f o r  rev iew , I  have la r g e ly  l im ite d  my a t t e n t i o n  to  s c h o la r ly  argum ents 

and c o u r t  o p in io n s  which p re s e n t  a l t e r n a t iv e s  to  th e  s ta n d a rd s  f o r  i d e n t i ­

fy in g  u n c o n s t i tu t io n a l  s e g re g a tio n  u l t im a te ly  adop ted  by th e  Supreme C o u rt.
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F in a l ly ,  in  C hap ter S ix , in  l i g h t  o f  what a  rev iew  o f  p o l i t i c a l  sc ie n c e  

l i t e r a t u r e  r e v e a ls  a b o u t th e  n a tu re  o f  th e  p o lic y  making p ro c e s se s  w ith in  

American c i t i e s ,  I  w i l l  seek  to  d e te rm in e  which s e t  o f  s ta n d a rd s  i s  l i k e l y  

to  be m ost e f f e c t iv e  i n  removing r a c i a l  d is c r im in a t io n  from p u b lic  educa­

t i o n a l  p o l ic y .

The Brown D ec is io n

B efo re  a tte m p tin g  to  a ssa y  th e  adequacy o f  c u r r e n t  Supreme C ourt 

s ta n d a rd s  f o r  id e n t i f y in g  r a c i a l l y  d is c r im in a to ry  e d u c a tio n a l p o lic y , i t  

i s  n e c e ssa ry  f i r s t  to  rev iew  th e  m ajor Supreme C ourt d e c is io n s  t h a t  se rv ed  

a s  th e  b a s is  f o r  sub seq u en t d e b a te  conce rn ing  th e  d e f in i t i o n  o f  u n c o n s t i tu ­

t i o n a l  s e g re g a t io n .

A lthough n o t th e  f i r s t  s te p  in  th e  p ro c e ss , th e  Supreme C o u r t 's  d e c i -
Q

s io n  in  Brown was th e  f i r s t  C o u rt d e c is io n  to  s t a t e  u n e q u iv o c a lly  t h a t  

s t a t e  imposed s e g re g a t io n  in  p u b lic  e d u c a tio n  i s  u n c o n s t i tu t io n a l .  P r io r  

to  t h a t  d e c is io n  th e  acc ep ted  law  was th e  " s e p a ra te  b u t eq u a l"  d o c t r in e  

f i r s t  e n u n c ia te d  in  th e  P le s s y  v . Ferguson  in  I 8 9 6 . ^  A lthough P le s s y  

d i r e c t l y  concerned  t r a n s p o r ta t io n  f a c i l i t i e s  and th e  Supreme C ourt n ev e r 

b e fo re  ru le d  on a  d i r e c t  c h a lle n g e  to  th e  " s e p a ra te  b u t eq u a l"  d o c t r in e  a s  

a p p lie d  to  p u b lic  e lem en ta ry  and secondary  e d u c a tio n , i t  i s  c l e a r  t h a t  th e  

" s e p a ra te  b u t  eq u a l"  d o c t r in e  was th e  assumed and acc ep ted  ju d i c i a l  g u id e ­

l i n e  f o r  p u b lic  e d u c a tio n . ^

The a s s a u l t  on s e g re g a t io n  in  e d u c a tio n , which cu lm inated  in  th e  

Brown d e c is io n ,  began e a r l i e r  in  s e v e ra l  c a se s  which had th e  e f f e c t  o f  

ch ip p in g  away a t  th e  fo u n d a tio n s  o f  " s e p a ra te  b u t e q u a l ."  The th r u s t  o f  

th e  Supreme C o u r t 's  move away from  P le s s y  took two p r in c ip a l  d i r e c t io n s .  

F i r s t ,  in  M isso u ri ex r e l .  G aines v . Canada and S ip u e l v . Board o f  R e g e n ts j  

th e  C ourt in v a l id a te d  s e g re g a t io n  on th e  g rounds t h a t  " . . .  ta n g ib le  f a c i l i -



12t i e s  p rov ided  f o r  B lacks  were found unequal to  th o se  f o r  w h ite s ."  Sim­

p ly , th e  C ourt r e je c te d  s e p a ra t io n  in  th e  absence o f  e q u a l i ty .  On th e  s u r ­

fa c e  th e  d e c is io n  ap p e a rs  to  be no more than  a  r e a f f i rm a t io n  o f  th e  " s e p a ra te

b u t eq u a l"  d o c t r in e  b u t  s ig n i f i c a n t l y  ta k in g  th e  "eq u a l"  p a r t  s e r io u s ly .

I t  d id ,  however, in d ic a te  t h a t  e q u a l i ty  was a  n e c e ssa ry  c o n d it io n  f o r  th e  

s t a t e  to  m a in ta in  s e p a ra t io n .

13The S w eatt and McLaurin c a se s  p ro v id ed  an a d d i t io n a l  and more s i g ­

n i f i c a n t  fo u n d a tio n  f o r  an a s s a u l t  on se g re g a te d  e d u c a tio n . In  S w eatt

Texas p ro v id ed  a  law sch o o l f o r  B lacks w h ile  re fu s in g  to  adm it them  to  th e  

U n iv e rs ity  o f  Texas Law S ch o o l. B es id es  q u e s tio n in g  th e  ta n g ib le  e q u a l i ty  

o f  th e  two f a c i l i t i e s ,  th e  m ajor t h r u s t  o f  th e  Supreme C o u r t 's  d e c is io n  was 

to  r e j e c t  th e  S t a t e 's  r i g h t  to  deny B lack s a c c e s s  to  th e  U n iv e rs i ty  o f  

Texas Law S choo l. "The law  schoo l to  which Texas i s  w il l in g  to  adm it p e t i ­

t i o n e r  ex c lu d es  from th e  s tu d e n t body members o f  th e  r a c i a l  g roups which 

number e ig h ty - f iv e  p e rc e n t o f  th e  p o p u la tio n  o f  th e  S ta te  and in c lu d e s  m ost 

o f  th e  la w y ers , w itn e s se s , ju r o r s ,  ju d g e s , and o th e r  o f f i c i a l s  w ith  whom 

p e t i t i o n e r  w i l l  in e v i ta b ly  be d e a lin g  when he becomes a  member o f  th e  Texas 

b a r ."  14

The C ourt reasoned  th a t  such  s e p a ra t io n  l i m i t s  th e  a b i l i t y  o f  B lacks 

to  fu n c tio n  e f f e c t iv e l y  a s  law yers in  th e  f u tu r e  and th u s  d id  n o t p ro v id e  

them w ith  " s u b s ta n t iv e ly  equal"  e d u c a tio n a l o p p o r tu n i t ie s .  W ithout r u l in g  

t h a t  s e g re g a t io n  p e r se  was u n c o n s t i tu t io n a l ,  th e  C o u rt s a id  t h a t  in  t h i s  

in s ta n c e  s e g re g a tio n  d en ied  eq u a l e d u c a tio n a l o p p o r tu n ity .

In  th e  McLaurin c a s e , which a ls o  in v o lv ed  a  law  sc h o o l, th e re  was ab ­

s o lu te ly  no q u e s tio n  t h a t  ta n g ib le  f a c i l i t i e s  were e q u a l . The B lack  s tu d e n t  

in  q u e s tio n  was se g re g a te d  w ith in  th e  same i n s t i t u t i o n ,  hav ing  a c c e s s  to  

th e  same c la s s e s  b u t s im ply  d en ied  easy  com m unication w ith  w h ite  s tu d e n ts .

The C ourt concluded t h a t  "such r e s t r i c t i o n s  im p a ir  h i s  a b i l i t y  to  s tu d y ,
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to  engage in  d is c u s s io n  and exchange view s w ith  o th e r  s tu d e n ts ,  and, in  

g e n e ra l ,  to  le a r n  h i s  p ro fe s s io n ."  The C ourt in  e f f e c t  r e je c te d  " r e s t r i c ­

t io n s  imposed by th e  S ta te  which p ro h ib i te d  th e  i n t e l l e c t u a l  com ingling 

o f  s t u d e n t s . . . . "  ^  In  e f f e c t ,  th e  C ourt had s tru c k  down a  form o f  

s e g re g a t io n .

Both o f  th e se  c a se s  in v o lv ed  se g re g a te d  p ro fe s s io n a l  s c h o o ls , and bo th  

r e s te d  a t  l e a s t  in  p a r t  on th e  c a p a c ity  o f  th e se  sch o o ls  to  p re p a re  t h e i r  

s tu d e n ts  to  fu n c tio n  in  th e  l a r g e r  s o c ie ty .  I t  was assumed by th e  C ourt 

t h a t  n o t o n ly  m ust law yers be equipped w ith  te c h n ic a l  s k i l l s ,  b u t a l s o  t h a t  

th e y  m ust be p rep a red  to  i n t e r a c t  w ith  o th e rs  r e g a rd le s s  o f  ra c e  i f  th e y  

a r e  to  be s u c c e s s fu l  and a ch iev e  a  f u l l  l e g a l  e d u c a tio n .

These d e c is io n s  se rv ed  a s  th e  b a s i s  f o r  th e  Brown argum ents and d e c i ­

s io n .  In  a t ta c k in g  r a c i a l  s e g re g a tio n  in  th e  p u b lic  s c h o o ls , co u n se l f o r  

th e  B lack  s tu d e n ts  argued  two b a s ic  p o in ts :  ( l )  t h a t  in  l i n e  w ith  th e  r e a ­

son ing  in  S w e a tt, s e g re g a t io n  i s  harm fu l to  th e  m in o rity  c h i l d ^  ; and (2 )

t h a t  r a c i a l  c l a s s i f i c a t i o n s  in  them selves c o n s t i tu te  " a r b i t r a r y  and u n re a -

17sonab le  l e g i s l a t i o n . "  F o r th e se  two re a so n s  r a c i a l  s e g re g a tio n  in  th e  

p u b lic  sch o o l i s  a  v io l a t i o n  o f  th e  Equal P ro te c t io n  C lause o f  th e  F our­

te e n th  Amendment.

Using language s im i la r  to  t h a t  used  by th e  C ourt in  S w e a tt, Mr. R obert 

C a r te r ,  an  NAACP c o u n se l, argued  b e fo re  th e  C o u rt th a t  s e g re g a tio n  p la ced  

B lack  c h i ld r e n  " . . . a t  a  s e r io u s  d isa d v a n ta g e  w ith  r e s p e c t  to  t h e i r  oppor­

tu n i ty  to  dev e lo p  c i t i z e n s h ip  s k i l l s ,  and t h a t  th e y  were d en ied  th e  oppo r­

tu n i ty  to  a d ju s t  p e r s o n a l ly  and s o c ia l ly  in  a  s e t t i n g  com prising  a  c ro s s

18s e c t io n  o f  th e  dom inant p o p u la tio n  o f  th e  c i t y . "

I n te r e s t i n g ly  th e  t h r u s t  o f  much o f  th e  argum ent in  Brown does n o t  r e s t  

on a l le g e d  p sy c h o lo g ic a l harm to  m in o r ity  c h i ld r e n .  R a th er th e  em phasis 

i s  upon th e  h in d ra n c e s  s e g re g a tio n  p la c e s  in  th e  p a th  o f  th e  s o c ia l iz in g
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fu n c tio n  assumed, to  belong to  th e  p u b lic  sc h o o ls .

The p sy c h o lo g ic a l ev idence r e f e r r e d  to  by th e  C ourt in  i t s  d e c is io n

concerns th e  p sy c h o lo g ic a l e f f e c t s  o f  s e g re g a tio n  p r im a r i ly  on th e  m in o rity

c h i ld .  The adequacy o f  th e  ev idence  has been su b je c te d  to  some c h a lle n g e ,

sind in  p a r t i c u l a r  th e  e f f ic a c y  o f  in t e g r a t i o n  a s  a  s o lu t io n  to  th e  p e rc e iv e d

19p sy c h o lo g ic a l damage has n o t been c l e a r ly  e s ta b l i s h e d .  y B ut i t  does

seem c l e a r  t h a t  i n  l i g h t  o f  th e  h i s t o r i c a l  r e l a t io n s h ip  betw een th e  two

ra c e s ,  th e  mere e x is te n c e  o f  a  p o lic y  d e l ib e r a t e ly  s e p a ra t in g  th e  m in o rity

from th e  dom inant m a jo r i ty  i s  l i k e l y  to  confirm  th e  m a jo r i ty 's  own p e rc e p tio n

o f  i t s  s u p e r io r i ty  w h ile  b rand ing  th e  m in o rity  a s  i n f e r i o r  and unworthy o f

i n t e r a c t io n  w ith  th e  m a jo r ity .

In  su p p o r t o f  t h i s  view , th e  NAACP B r ie f  on Reaigum ent quo ted  S e n a to r

P ease  o f  M is s is s ip p i :

" I  say  t h a t  whenever a  S ta te  s h a l l  l e g i s l a t e  t h a t  th e  ra c e s  
s h a l l  be s e p a ra te d , and th a t  l e g i s l a t i o n  i s  based upon c o lo r
o r  r a c e ,  th e re  i s  a  d i s t i n c t i o n  made; i t  i s  a  d i s t i n c t i o n  th e
i n t e n t  o f  which i s  to  f o s t e r  a  concom m itant o f  s la v e ry  and to  
d eg rade  him. The c o lo re d  man u n d e rs tan d s  and a p p re c ia te s  h is  
fo rm er c o n d itio n ; and when law s a r e  p assed  th a t  say  t h a t  'b e ­
cause  you a r e  a  b la c k  man you s h a l l  have a  s e p a ra te  s c h o o l, '  
he lo o k s  upon t h a t ,  and j u s t l y ,  a s  ten d in g  to  d eg rade  him.
There i s  no e q u a l i ty  in  t h a t . "  20

The second th r u s t  o f  p e t i t i o n e r s '  argum ents conce rn s  th e  v a l i d i t y

o f  r a c i a l  c l a s s i f i c a t i o n  p e r  s e . A ccording to  C ounsel f o r  th e  p e t i t i o n e r s

under th e  "g e n e ra l c l a s s i f i c a t i o n  t e s t  o f  th e  F o u rte e n th  Amendment, . . .

th e  C ourt has  re q u ire d  th a t  c l a s s i f i c a t i o n s  o r  d i s t i n c t i o n s  used  be based

upon some r e a l  o r  s u b s t a n t i a l  d i f f e r e n c e  p e r t i n e n t  to  a  v a l id  l e g i s l a t i v e  

21o b je c t iv e ."  The q u e s tio n  i s  w hether ra c e  i s  a  p ro p e r  g rounds f o r  d i s ­

t i n c t i o n .  I n  t h i s  in s ta n c e ,  acco rd in g  to  M a rsh a ll, th e  S ta te  i s  re q u ire d

to  show t h a t  th e re  i s  some fundam ental d if f e r e n c e  between th e  le a rn in g

22c a p a b i l i t i e s  o f  w h ite s  and B la c k s . " In  a  c a se  l i k e  t h i s  . . .  th e  o n ly  

way th e  Supreme C ourt, un d er th e  t e s t  s e t  f o r th  in  t h i s  c a s e ,  can  s u s ta in
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t h a t  s t a t u t e  i s  to  show th a t  Negroes — a s  N egroes — a r e  d i f f e r e n t  from 

23everybody e l s e ."

I n  re sp o n se , Mr. Moore, co u n se l f o r  V irg in ia ,  p re se n te d  " e x p e r t  t e s t i ­

mony" con tend ing  th a t  th e re  i s  b e t t e r  e d u c a tio n  in  se g re g a te d  sc h o o ls  be­

cause  o f  le sse n e d  te n s io n  and an im o s ity , and t h a t  t h i s  p ro v id ed  th e  b a s is

2hf o r  th e  c l a s s i f i c a t i o n .  The C ourt was p laced  in  th e  p o s i t io n  o f  d e c id in g  

i f  th e  a l le g e d  e x is te n c e  o f  r a c i a l  an im o s ity  co u ld  j u s t i f y  s e g re g a t io n .

25T h is  same i s s u e  was r a i s e d  a g a in  sub seq u en t to  Brown in  Cooper v . Aaron 

which concerned  th e  i s s u e  o f  w hether c o n s t i tu t i o n a l  r i g h t s  cou ld  be s u s ­

pended in  th e  f a c e  o f  v io l e n t  o p p o s it io n .

These s u b s ta n t iv e  is s u e s  were n o t  th e  o n ly  q u e s tio n s  b e fo re  th e  C ourt 

in  Brown. Much o f  th e  c o n tro v e rsy  concerned  th e  i n t e n t  o f  th e  fram e rs  o f  

th e  F o u r te e n th  Amendment. S im ply, was i t  t h e i r  i n t e n t  t h a t  th e  F o u r te e n th  

Amendment would a b o l is h  sch o o l d e se g re g a tio n ?

In  t h e i r  B r ie f s  on Reargum ent b o th  s id e s  p re s e n te d  im p re ss iv e  h i s t o r i ­

c a l  ev idence  in  su p p o rt o f  t h e i r  c o n f l i c t in g  p o s i t i o n s .  Among th e  q u e s tio n s  

d eb a ted  was w hether th e  e x is te n c e  o f  g o v em m en ta lly  sa n c tio n e d  sch o o l s e g re ­

g a t io n  a t  th e  tim e o f  th e  r a t i f i c a t i o n  o f  th e  Amendment d em o n stra ted  t h a t  

th e re  was no i n t e n t  on th e  p a r t  o f  i t s  fram e rs  and r a t i f i e r s  to  f o rb id  

s e g re g a t io n . The a p p a re n t im portance o f  such  an argum ent m ight be su b je c te d  

to  some d o u b t in  l i g h t  o f  a  more contem porary  exam ple. T here i s  obv ious 

in c o n s is te n c y  between c u r r e n t  governm ent p o l ic y  con ce rn in g  th e  r e l a t i v e  

r i g h t s  and r e s p o n s i b i l i t i e s  o f  men and women and a c t io n s  d i r e c te d  tow ard 

th e  r a t i f i c a t i o n  o f  th e  Equal R ig h ts  Amendment. No one d o u b ts , f o r  exam ple, 

t h a t  th e  ERA w i l l  in v a l id a te  th e  a l l -m a le  S e le c t iv e  S e rv ic e  System , y e t  a t  

th e  tim e o f  i t s  ap p ro v a l o f  ERA, C ongress s t i l l  m a in ta in ed  th e  re q u ire m en t 

o f  male r e g i s t r a t i o n  f o r  th e  d r a f t .  S im i la r ly ,  th e  f a c t  t h a t  sch o o l s e g re ­

g a t io n  was p r a c t ic e d  a t  th e  tim e C ongress proposed  th e  F o u r te e n th  Amendment
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d id  n o t  n e c e s s a r i ly  mean th a t  s e g re g a tio n  would he c o n s t i tu t i o n a l  when th e

Amendment was r a t i f i e d .  Amendments to  th e  C o n s t i tu t io n  o f te n  a r e  m eant to

a l t e r  th e  s t a t u s  quo , n o t  to  p re se rv e  i t .

The C o u rt in  i t s  d e c is io n  concluded t h a t  th e  h i s t o r i c a l  d e b a te  was un-

r e s o lv a b le  — e s p e c ia l ly  in  l i g h t  o f  th e  changed s t a t u s  o f  p u b lic  e d u c a tio n

from th e  p o s t  C iv i l  War p e r io d  to  th e  p r e s e n t .  "Today [ t h e  p u b lic  sch o o l j]

. . .  i s  a  p r in c ip a l  in s tru m e n t in  awakening th e  c h i ld  to  c u l tu r a l  v a lu e s ,  in

p re p a rin g  him f o r  l a t e r  p ro fe s s io n a l  t r a in in g ,  and in  h e lp in g  him to  a d ju s t

n o rm ally  to  h i s  en v ironm en t."

I t  was in  l i g h t  o f  t h i s  c r u c i a l  s o c ia l iz in g  fu n c tio n  th a t  th e  C o u rt,

r e ly in g  s u b s t a n t i a l l y  on th e  re a so n in g  in  S w eatt a s  w e ll a s  p sy c h o lo g ic a l

argum ents, concluded t h a t  " s e p a ra te  e d u c a tio n a l f a c i l i t i e s  a r e  in h e re n t ly  

27u n e q u a l."  "To s e p a ra te  them from o th e rs  o f  s im i la r  age and q u a l i f i c a ­

t i o n s  s o le ly  because o f  t h e i r  ra c e  g e n e ra te s  a  f e e l in g  o f  i n f e r i o r i t y  a s

to  t h e i r  s t a t u s  in  th e  community t h a t  may a f f e c t  t h e i r  h e a r t s  and minds in

28a  way u n l ik e ly  e v e r  to  be undone."

In  a r r iv in g  a t  t h i s  co n c lu s io n  th e  C ourt d id  m ention in  F o o tn o te  11 

29to  th e  d e c is io n  th e  s o c ia l  s c ie n c e  ev idence c i t e d  by p e t i t i o n e r s ,  b u t  

a s  L ouis H. P o lla c k  a rg u e s , " th e  C o u rt sim ply  used th e  fo o tn o te  to  show 

th a t  sy s te m a tic  o b se rv a tio n  o f  human b e h a v io r  confirm ed what th e  J u s t i c e s

30knew i n t u i t i v e l y  — t h a t  s e g re g a tio n  imposed by law  d eg rad e s  i t s  v ic t im s ."

The C o u rt was in  e f f e c t  a c c e p tin g  th e  argum ents o f  th e  lo n e  d i s s e n t e r  in  

P le s s y , J u s t i c e  H arlan .

L e f t  u n c le a r  by Brown was p r e c i s e ly  how d e se g re g a tio n  was to  be a c ­

com plished and what d e se g re g a tio n  would e n t a i l .  I f  " s e p a ra te  e d u c a tio n a l 

f a c i l i t i e s  a r e  in h e re n t ly  unequal" and th e re fo re  c o n s t i t u t i o n a l l y  p ro s c r ib e d , 

what method, d eg ree  and pace o f  d e se g re g a tio n  was re q u ire d  to  make them 

equal?  Would e q u a l i ty  be ach iev ed  when th e  s t a t e  m ere ly  p e rm itte d  B lacks
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and w h ite s  to  go to  sch o o l to g e th e r?  Or would e q u a l i ty  o n ly  be r e a l iz e d  

when B lacks and w h ite s  were in  f a c t  educated  to g e th e r?  Q u es tio n s  such a s  

th e se  proved v e ry  d i f f i c u l t  f o r  th e  C ourt to  answ er; and, in d e ed , th e  c o u r ts  

have n o t  y e t  p rov ided  d e f i n i t i v e  answ ers to  th e se  q u e s t io n s .

Brown was a  c l a s s  a c t io n  s u i t  which m eant th e  C ourt was face d  w ith  

th e  n e c e s s i ty  o f  a d d re s s in g  i t s e l f  n o t  o n ly  to  th e  s i t u a t io n s  o f  th e  p a r t i e s  

im m ediate ly  in v o lv ed , b u t  a l s o  to  o th e r  s im i la r ly  s i tu a te d  p a r t i e s .  As 

C h ie f J u s t i c e  Warren w ro te , "because o f  th e  wide a p p l i c a b i l i t y  o f  t h i s  d e ­

c i s io n ,  and because  o f  th e  g r e a t  v a r i e ty  o f  lo c a l  c o n d i t io n s ,  th e  fo rm u la -

31t io n  o f  d e c re e s  in  th e se  c a se s  p r e s e n ts  problem s o f  c o n s id e ra b le  c o m p lex ity ."

C ounsel f o r  th e  B lack  s tu d e n ts  a igued  th a t  in  th e se  c a s e s  a s  in  S w eatt

th e  r i g h t s  in  q u e s tio n  were '" p e r s o n a l  and p r e s e n t ' 339 U .S. 629, 635■

These r i g h t s  a r e  p e rso n a l because  each  a p p e l la n t  i s  a s s e r t in g  h i s  in d iv id u a l

c o n s t i t u t i o n a l  r i g h t  to  grow up in  a  dem o cra tic  s o c ie ty  w ith o u t th e  im press

o f  s ta te - im p o se d  r a c i a l  s e g re g a tio n  in  th e  p u b lic  s c h o o ls . They a r e  p re s e n t

32because th e y  w i l l  be i r r e t r i e v a b l y  l o s t  i f  t h e i r  enjoym ent i s  p u t o f f . "

T here co u ld  be no j u s t i f i c a t i o n  f o r  postponem ent. Any d e la y  would mean 

th a t  s tu d e n ts  would c o n tin u e  to  be d en ied  eq u a l p ro te c t io n  and would be 

r e le g a te d  to  i n f e r i o r  s c h o o ls .

The C o u rt in  i t s  d e c re e , however, a cc ep ted  th e  governm ent p o s i t io n  

t h a t  th e  p ro c e s s  o f  te rm in a tin g  r a c i a l  s e g re g a tio n  would r e q u i r e  a  t r a n s i ­

t io n  p e r io d .  The c a s e s  were remanded to  th e  D i s t r i c t  C ourts  which would 

" . . .h a v e  to  c o n s id e r  w hether th e  a c t io n s  o f  th e  schoo l a u t h o r i t i e s  c o n s t i ­

tu t e  good f a i t h  im p lem en ta tio n  o f  th e  govern ing  c o n s t i tu t i o n a l  p r in c i p l e s . "

The D i s t r i c t  C ourts  were empowered " to  ta k e  such p ro cee d in g s  and e n te r  

such d e c re e s  . . .  a s  a r e  n e c e ssa ry  and p ro p e r  to  adm it to  p u b lic  sc h o o ls  on 

a  r a c i a l l y  n o n -d is c r im in a to ry  b a s is  w ith  a l l  d e l ib e r a t e  speed to  th e  p a r t i e s  

in  t h i s  c a s e ."  ^
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I  have d evo ted  some tim e to  an e lu c id a t io n  o f  some o f  th e  argum ents 

and b a se s  f o r  th e  Brown d e c is io n  in  o rd e r  to  s e t  th e  s ta g e  f o r  a  l a t e r  

d is c u s s io n  o f  th e  v i a b i l i t y  o f  th e  de f a c to /d e  .jure d i s t i n c t i o n  in  schoo l 

s e g re g a tio n  c a s e s .  T h is  e f f o r t  has been in te n d e d  to  c a l l  a t t e n t i o n  to  th e  

c o n s id e ra b le  em phasis g iv en  by p e t i t i o n e r s  and i n d i r e c t l y  by th e  C ourt to  

th e  p e rce iv ed  harm done by s e g re g a tio n  to  th e  s o c ia l iz in g  fu n c tio n  o f  

e d u c a tio n .

I f ,  in d e ed , p u b lic  e d u c a tio n  " i s  a  p r in c ip a l  in s tru m e n t in  awakening

th e  c h i ld  to  c u l tu r a l  v a lu e s ,  . . .  and in  h e lp in g  him a d a p t to  h i s  e n v iro n -  
34

m ent,"  can any p u b lic  e d u c a tio n a l system  s ta n d  which e f f e c t iv e l y  i s o ­

l a t e s  c h i ld r e n  from o th e r  r a c i a l  g roups " . . .w i t h  whom . . .  [ th e y ^  w i l l  i n ­

e v i ta b ly  be d e a lin g  . . . . " ?  ^

The d i s t i n c t i o n  betw een s t a t e  imposed s e g re g a tio n  and s t a t e  a c ­

q u ie sce n ce  in  p r iv a te  s e g re g a tio n  i s  o f te n  am biguous. C o u rt d e c is io n s  

im plem enting Brown o f te n  e x h ib i t  c o n s id e ra b le  u n c e r ta in ty  a s  to  where 

governm ent r e s p o n s ib i l i t y  f o r  s e g re g a t io n  b e g in s  and ends.

Im p lem en tation  o f  Brown

The e f f o r t s  to  d e f in e  th e  meaning o f  d e se g re g a tio n  and to  accom plish

d e se g re g a tio n  moved v e ry  s lo w ly . The h i s to r y  o f  C ourt l i t i g a t i o n  i s  q u i t e

a d e q u a te ly  reco u n ted  e lsew h ere  ^ and I  need n o t  f u l l y  r e p e a t  i t  h e re .  I

w i l l ,  however, d is c u s s  some o f  th e  more s ig n i f i c a n t  C ourt c a s e s  in  o rd e r

to  p re p a re  th e  way f o r  o u r a n a ly s i s  o f  th e  C o u r t 's  c u r r e n t  app roach .

One o f  th e  m ost b l a t a n t  exam ples o f  ev as io n  and r e s i s t a n c e  and th e

f i r s t  c a se  to  e l i c i t  from  th e  C o u rt a  c l e a r  in d ic a t io n  t h a t  i t s  p a tie n c e

37was n o t  in e x h a u s t ib le  was th e  ca se  o f  P r in c e  Edward County, V irg in ia .

To av o id  im p lem en ta tion  o f  th e  Brown r u l in g ,  P r in c e  Edward County c lo se d  

i t s  p u b lic  sch o o ls  e n t i r e l y ,  and in  1961 th e  s t a t e  p ro v id ed  t u i t i o n  g r a n ts
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to  se g re g a te d  p r iv a te  s c h o o ls . In  re sp o n se  th e  Supreme C ourt a u th o riz e d  

th e  D i s t r i c t  C ourt to  r e q u ir e  th e  c i t y  to  le v y  ta x e s  " f o r  th e  n o n - r a c ia l  

o p e ra t io n  o f  th e  s c h o o ls ."  J u s t i c e  B lack , in  h i s  o p in io n  f o r  th e  C o u rt, 

s t a t e d  t h a t  "w hatever n o n - r a c ia l  grounds m ight su p p o rt a  s t a t e ' s  a llo w in g  

a  county  to  abandon p u b lic  s c h o o ls , th e  o b je c t  m ust be a  c o n s t i tu t i o n a l

38one, and th e  gounds o f  r a c e  and o p p o s itio n  to  d e se g re g a tio n  do n o t q u a l i f y ."

The C o u rt, f u r th e r ,  e n jo in e d  th e  pay ing  o f  ta x  c r e d i t s  w h ile  p u b lic  sc h o o ls  

rem ained c lo s e d .

P erhaps th e  m ost s ig n i f i c a n t  e lem en t o f  th e  ru l in g  was th e  C o u r t 's

e x p re s s io n  o f  im p a tien ce  and i t s  d e c la r a t io n  t h a t  " th e  tim e f o r  'd e l i b e r a t e

39sp eed ' has ru n  o u t ."  As J u s t i c e  B lack  o b se rv ed , "The o r ig in a l  p l a i n t i f f s  

have d o u b tle s s  a l l  p assed  h ig h  sch o o l a g e . There has been e n t i r e l y  too
Llq

much d e l ib e r a t io n  and n o t enough speed in  e n fo rc in g  c o n s t i tu t i o n a l  r i g h t s . . . . "  

The C o u r t 's  im p a tien ce  was re in fo rc e d  no d o u b t by th e  f a c t  t h a t  "o n ly  1 .2  

p e rc e n t o f  th e  b la c k  s tu d e n ts  in  th e  e lev en  S ou thern  S ta te s  a t te n d e d  sch o o ls  

w ith  w h ite s  in  1 963 -64 ."  ^

S t i l l  th e  C ourt d id  n o t  b eg in  to  c l e a r ly  d e f in e  what was re q u ire d  o f  

sch o o l o f f i c i a l s  in  sch o o l d e se g re g a tio n  u n t i l  th e  Green e t  a l .  v .  County 

School Board o f  New K ent County e t  a l .  ( 1968 ) c a s e . ^  W ith in  th e  New 

K ent County School D i s t r i c t  th e re  were two sc h o o ls  se rv in g  th e  whole d i s ­

t r i c t  and o p e ra t in g  under "freedom  o f  ch o ice"  p la n s .  W ithin  th e  d i s t r i c t  

th o se  n o t  ta k in g  a f f i r m a t iv e  s te p s  to  choose a  sch o o l were a s s ig n e d  to  th e  

sch o o l th e y  p re v io u s ly  a t te n d e d  under th e  d u a l sch o o l system . No w h ite s  

chose to  a t te n d  th e  B lack  schoo l and 115 B lacks chose to  a t te n d  th e  "w h ite"  

sc h o o l, le a v in g  85 p e rc e n t o f  th e  B lack  s tu d e n ts  s t i l l  i n  th e  t r a d i t i o n a l l y  

a l l - B la c k  s c h o o l. T here was no r e s i d e n t i a l  s e g re g a tio n  w ith in  th e  d i s t r i c t ,

and sch o o l b u ses  t r a v e l l e d  o v e rla p p in g  r o u te s  to  b r in g  s tu d e n ts  to  th e
43sch o o l o f  t h e i r  " c h o ic e ."
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In  i t s  d e c is io n  th e  C ourt r e je c te d  th e  e x is t in g  "freedom  o f  ch o ice"

p la n  a rg u in g  th a t  "Brown I I  was a  c a l l  f o r  th e  d ism a n tlin g  o f  w e ll-e n tre n c h e d

d u a l sy stem s . School b oards  . . .  then  o p e ra t in g  s ta te -c o m p e lle d  d u a l schoo l

system s were n e v e r th e le s s  c l e a r ly  charged  w ith  th e  a f f i r m a t iv e  d u ty  to  tak e

w hatever s te p s  m ight be n e c e ssa ry  to  c o n v e r t to  a  u n i ta r y  schoo l system  in
44which r a c i a l  d is c r im in a t io n  would be e l im in a te d  r o o t  and b ra n c h ."  In  

fo o tn o te  no . 4  to  th e  d e c is io n ,  th e  C ourt s t r e s s e d  th a t  c o u r ts  have " . . . t h e  

d u ty  to  re n d e r  a  d e c re e  which w i l l  so f a r  a s  p o s s ib le  e l im in a te  th e  d i s ­

c r im in a to ry  e f f e c t s  o f  p a s t  a s  w ell a s  f o r  l i k e  d is c r im in a t io n  in  th e
4c

f u tu r e .  L o u is ia n a  v . U .S .. 380 U .S. 145, 1 54 ."  Q uoting  f u r th e r  from

th e  d e c is io n ,  " th e  burden on a  schoo l board  today  i s  to  come fo rw ard  w ith

a  p la n  th a t  p rom ises r e a l i s t i c a l l y  to  work, and p rom ises r e a l i s t i c a l l y  to  

46work now."

The m easure o f  a  d e s e g re g a tio n  p la n  was to  be th e  d eg ree  o f  a c tu a l  i n ­

te g r a t io n  i t  p roduced . The mere rem oval o f  s t a t e  imposed h in d e ra n c e s  in  

th e  p a th  o f  in t e g r a t i o n  would n o t  s u f f i c e .  "Freedom o f  ch o ice"  p la n s ,  

a lth o u g h  n o t  r e je c te d  a s  such , were judged in  t h i s  in s ta n c e  a t  l e a s t ,  " to

burden c h i ld re n  and t h e i r  p a re n ts  w ith  a  r e s p o n s ib i l i t y  which Brown I I  p laced

47sq u a re ly  on th e  sch o o l b o a rd ."  C it in g  a  r e p o r t  o f  th e  C iv i l  R ig h ts  

Commission, th e  C ourt no ted  th e  in h ib i t i n g  e f f e c t s  o f  in t im id a t io n  on 

p a re n ts  o p tin g  to  t r a n s f e r  under th e  "freedom  o f  ch o ice"  p la n . B u t more 

s ig n i f i c a n t l y  f o r  f u tu r e  a d ju d ic a t io n  and p o s s ib le  a s s a u l t s  on s o - c a l le d  

de f a c to  s e g re g a t io n , i s  th e  C o u r t 's  judg ing  a s  s u s p e c t any sch o o l d e se g re ­

g a t io n  p la n  th a t  p roduces l e s s  a c tu a l  d e se g re g a tio n  th an  o th e r  p o te n t i a l  

a l t e r n a t iv e s  a v a i la b l e .  The C ourt p la c e s  th e  burden on th e  board  o f  ed­

u c a tio n  " to  e x p la in  i t s  p re fe re n c e  f o r  an  a p p a re n tly  l e s s  e f f e c t iv e  method" 

o f  a c h ie v in g  in t e g r a t i o n .  The C ourt no ted  th a t  " th e  a v a i l a b i l i t y  to  th e  

board  o f  o th e r  more p rom ising  co u rse s  o f  a c t io n  may in d ic a te  a  la c k  o f
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UPl
good f a i t h . "

49Three y e a rs  l a t e r  in  th e  Swann d e c is io n  we were to  see  what "more 

p rom ising  c o u rse s  o f  a c t io n "  was to  mean.

The Swann D ec is io n

The Supreme C ourt d e c is io n  in  Swann may w ell have marked th e  clim ax  

o f  th e  C o u r t 's  e f f o r t s  to  a ch iev e  d e s e g re g a t io n . In  th e  words o f  C h ie f 

J u s t i c e  B urger, " th e s e  c a se s  p re s e n t  us w ith  th e  problem  o f  d e f in in g  in  

more p r e c is e  term s th a n  h e re to fo re  th e  scope o f  th e  d u ty  o f  sch o o l a u th o r i ­

t i e s  and d i s t r i c t  c o u r ts  in  im plem enting Brown I  and th e  mandate to  e l im i­

n a te  d u a l system s and e s t a b l i s h  u n i ta r y  system s a t  o n c e ."  ^

With th e  g ra d u a l r e j e c t i o n  o f  "freedom  o f  ch o ice"  p la n s ,  th e  n e x t 

lo g i c a l  s te p  in  p roducing  u n i t a r y  schoo l system s was to  d u p l ic a te  schoo l 

d i s t r i c t s  which n ev e r r e q u ire d  s e g re g a t io n . In  r u r a l  a r e a s  th e  ta s k  was 

sim ply  to  c o n s o lid a te  th e  B lack  and w h ite  sc h o o ls  e i t h e r  by c lo s in g  one 

o r  by send ing  a l l  s tu d e n ts  r e g a r d le s s  o f  r a c e  to  th e  sch o o l d e s ig n a te d  to  

co v er t h e i r  g rad e  l e v e l .  In  many urban  a r e a s ,  how ever, th e  ta s k  was a  

good d e a l  more co m p lic a te d . In  d i s t r i c t s  where th e re  a r e  many sc h o o ls , 

s tu d e n t ass ig n m en ts  a r e  o f te n  d e term ined  by g eo g rap h ic  a tte n d a n c e  zo n es. 

Under th e  d u a l sch o o l system  a l l  B lack  s tu d e n ts  would be a ss ig n e d  to  th e  

n e a r e s t  sch o o l m a in ta in ed  f o r  B lacks and w h ite s  would go to  th e  sc h o o ls  

a s s ig n e d  f o r  w h ite s . W ith th e  t r a n s i t i o n  to  a  u n i ta r y  sch o o l system  new 

a tte n d a n c e  zones would l i k e l y  be r e q u ire d  depending upon th e  c a p a c i t i e s  o f  

schoo l f a c i l i t i e s .

S tu d e n t a ss ig n m en t p o l i c i e s  based  on g eo g rap h ic  a tte n d a n c e  zones were 

s u b je c t  to  c h a lle n g e  on th e  same grounds a s  were "freedom  o f  ch o ice"  p la n s .  

S im ply, what happens when a  neighborhood sch o o l p o l ic y  f a i l s  to  d ism a n tle  

r a c i a l l y  i d e n t i f i a b l e  sch o o ls?  I s  i t  enough f o r  sch o o l a u t h o r i t i e s  to

14



d is a s s o c ia t e  them selves from se g re g a tio n  by a llo w in g  e x i s t in g  r e s i d e n t i a l

p a t t e r n s  to  d e te rm in e  th e  r a c i a l  make-up o f  schoo l e n ro llm en ts?  Or a re

such " n e u tr a l"  a tte n d a n c e  p o l i c i e s  to  be judged by th e  s ta n d a rd  o f  G reen

51to  e l im in a te  r a c i a l  d is c r im in a t io n  " ro o t  and branch" th rough  u t i l i z a t i o n  

o f  th e  m ost p rom ising  methods to  ach iev e  a c tu a l  in te g r a t io n ?

The tre n d s  in  C o u rt a d ju d ic a t io n  up to  Swann had p la c e d  in c re a s in g  

em phasis on m easuring a c tu a l  in t e g r a t i o n .  P la n s  were judged by t h e i r  su c ­

c e s s  in  p la c in g  B lack s and w h ite s  in  c la ssro o m s to g e th e r  to  th e  g r e a t e s t  

p o s s ib le  d e g re e . To ach iev e  t h i s  end g eo g rap h ic  a tte n d a n c e  zones were o f te n  

abandoned when r e s i d e n t i a l  p a t te r n s  were s e g re g a te d . S tu d e n ts  were t r a n s ­

p o r te d  beyond neighborhood sch o o ls  to  accom plish  a  g r e a t e r  deg ree  o f  i n t e ­

g r a t io n  th a n  would be p o s s ib le  i n  neighborhood sc h o o ls .

Swann, l i k e  a l l  c a se s  co n s id e re d  in  t h i s  c h a p te r ,  concerned  th e  d i s ­

m antlem ent o f  u n q u e s tio n a b ly  de ju r e  — s t a t e  imposed — d u a l sch o o l sy stem s. 

When th e  ca se  came b e fo re  th e  Supreme C o u rt, th e  d i s t r i c t  was no lo n g e r  

t o t a l l y  and r i g i d l y  se g re g a te d . There was some in t e g r a t i o n  a s  a  r e s u l t  o f

a  d e s e g re g a tio n  p la n  based  on geo g rap h ic  zones which had. p re v io u s ly  been

52approved by a  d i s t r i c t  c o u r t .  The p r in c ip a l  q u e s tio n  b e fo re  th e  Supreme

C o u rt was w hether th e  deg ree  o f  d e se g re g a tio n  accom plished  by th e  p la n  was

enough. "As o f  Ju n e , 1969 th e re  were a p p ro x im a te ly  24 ,000 Negro s tu d e n ts

in  th e  system " r e p re s e n t in g  29 p e rc e n t o f  th e  t o t a l  e n ro llm e n t. Twenty-

one thousand  o f  th e  B lack  s tu d e n ts  l iv e d  w ith in  th e  c i t y  o f  C h a r lo t te  and

o f  th e se  ap p ro x im ate ly  two th i r d s  " a tte n d e d  21 sc h o o ls  which were e i t h e r

53t o t a l l y  o r  more th a n  99 p e rc e n t N egro ."

The g u id e l in e s  s e t  by th e  Swann d e c is io n  concerned  s tu d e n t  a ss ig n m en t 

p o l i c i e s .  The ta s k  was tw o -fo ld s  f i r s t ,  to  d e te rm in e  th e  d eg ree  o f  i n t e ­

g r a t io n  t h a t  d ism an tlem en t o f  th e  d u a l sch o o l system  re q u ir e d ;  and second, 

to  o u t l in e  th e  s te p s  re q u ire d  o r  p e rm itte d  in  o rd e r  to  a c h ie v e  th e  d e s ir e d

I
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d eg ree  o f  in t e g r a t i o n .  The d e c is io n  o f  th e  C ourt in d ic a te d  th a t  th e se  were 

n o t  in d ep en d en t v a r ia b le s ,  b u t  th e re  was to  be no r i g i d l y  s e t  fo rm u la .

C oncerning th e  f i r s t  i s s u e ,  t h a t  o f  deg ree  o f  in t e g r a t i o n ,  th e  C ourt 

had to  d e c id e  w hether th e  u se  o f  p r e c is e  r a c i a l  q u o ta s  was a p p ro p r ia te ,  

and w hether, o r  under what c o n d i t io n s ,  th e  c o n tin u a tio n  o f  some one ra c e  

sc h o o ls  m ight be p e rm is s ib le .  On th e  is s u e s  o f  r a c i a l  q u o ta s  th e  C o u r t 's  

d e c is io n  ap p ea rs  somewhat am biguous. On th e  one hand, C. J .  B u rger a rg u es  

t h a t  " to  r e q u i r e ,  a s  a  m a tte r  o f  s u b s ta n tiv e  c o n s t i tu t i o n a l  r i g h t ,  any
54

p a r t i c u l a r  d eg ree  o f  r a c i a l  b a lan ce  o r  m ixing . . .  would be d isap p ro v ed  . . . . "

B ut th e  u se  o f  "m athem atica l r a t i o s  . . .  Ca s l  a  s t a r t i n g  p o in t  in  th e  p ro c e ss  

o f  shap ing  a  rem edy, r a t h e r  th a n  a s  an  i n f l e x ib l e  re q u ire m e n t,"  ^  i s  ap ­

proved  by th e  C o u rt. The C o u rt in t im a te s  t h a t  th e  use  o f  q u o ta s  to  d e t e r ­

mine f a i l u r e  to  accom plish  th e  d ism an tlem en t o f  a  d u a l sch o o l system  may 

be in  o rd e r .  Wide v a r ia n c e  in  p a r t i c u l a r  s c h o o ls  from th e  o v e r a l l  r a c i a l  

make-up o f  th e  sch o o l d i s t r i c t  p o p u la tio n  may be in d ic a t iv e  o f  a  d e l ib e r a te  

e f f o r t  to  m a in ta in  a  maximum d eg ree  o f  s e g re g a t io n . B u t a t  th e  same tim e 

C ourt d e c re e s  m andating p a r t i c u l a r  p ro p o r tio n s  o f  s tu d e n ts  in  sc h o o ls  r e ­

g a r d le s s  o f  o th e r  f a c t o r s  would be u n a c c e p ta b le  and beyond th e  c o n s t i tu ­

t i o n a l  a u th o r i ty  o f  th e  C o u rt.

The C o u r t 's  p o s i t io n  on th e  co n tin u an ce  o f  some one ra c e  s c h o o ls , ob­

v io u s ly  a  r e l a t e d  i s s u e ,  i s  s l i g h t l y  l e s s  am biguous. B ecause th e  C ourt 

r e f u s e s  to  r e q u ir e  r a c i a l  q u o ta s  i t  cou ld  n o t r e q u ir e  a s  an i n f l e x ib l e  

r u le  th e  a b o l i t io n  o f  a l l  one ra c e  s c h o o ls . But in  a  system  w ith  a  h is to r y  

o f  de .jure s e g re g a t io n , th e  burden  i s  p la c e d  on schoo l o f f i c i a l s  " to  s a t i s ­

fy  th e  C o u rt t h a t  t h e i r  r a c i a l  com position  i s  n o t  th e  r e s u l t  o f  p r e s e n t  o r

56p a s t  d is c r im in a to ry  a c t io n  on t h e i r  p a r t . "  In  a d d i t io n ,  th e  C o u rt ap­

p e a rs  to  i n s i s t  t h a t  p ro v is io n  be made f o r  o p t io n a l  t r a n s f e r  w ith  f r e e  

t r a n s p o r ta t io n  o f  s tu d e n ts  from  sc h o o ls  where th ey  a r e  i n  th e  r a c i a l  m a jo r ity
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to  sc h o o ls  where th e y  would be In  th e  m in o r ity .  A lthough th e  C ourt r e fu s e s  

to  u n ifo rm ly  condemn one ra c e  sc h o o ls , t h i s  m andating o f  o p tio n a l  t r a n s f e r  

p ro v is io n s  ap p ea rs  c l e a r ly  to  im ply a  r e j e c t i o n  o f  th e  n o tio n  t h a t  such 

s e g re g a tio n  i s  a d v e n t i t io u s .

The d eg ree  o f  d e se g re g a tio n  th a t  m igh t be accom plished  in  l i g h t  o f  

r e s i d e n t i a l  s e g re g a tio n  i s  dependen t upon a  w il l in g n e s s  to  abandon th e  

c o n cep t o f  neighborhood sc h o o ls . In  Swann th e  C ourt d em o n stra te s  a  w i l l in g ­

n e ss  to  s a n c tio n  such a  s te p .  In  a  much quo ted  p assage  from  th e  d e c is io n ,  

J u s t i c e  B urger s t a t e s :  "A ll th in g s  be in g  e q u a l, w ith  no h i s to r y  o f  d i s ­

c r im in a t io n , i t  m ight be d e s i r a b le  to  a s s ig n  p u p i ls  to  sc h o o ls  n e a r e s t  t h e i r

homes. B ut a l l  th in g s  a re  n o t  eq u a l in  a  system  th a t  has been d e l ib e r a t e ly

57c o n s tru c te d  and m a in ta in ed  to  e n fo rc e  r a c i a l  s e g re g a t io n ."  The C ourt 

co n c lu d es  t h a t  schoo l s i t e  s e le c t io n s  and r e s i d e n t i a l  p a t te r n s  a r e  and have 

been r e l a t e d .  S choo ls  were lo c a te d  and t h e i r  c a p a c i t i e s  p lanned  to  accom­

modate s t a t e  imposed s e g re g a t io n .  "P eop le  g r a v i t a t e  tow ard sch o o l f a c i l -
to

i t i e s  . . . "  and th e  d e c is io n  to  open a  sch o o l to  a l l  r e g a r d le s s  o f  ra c e  

w ith in  a  neighborhood w i l l  have l i t t l e  meaning i f  th e  schoo l lo c a t io n  was 

chosen in  th e  f i r s t  p la c e  to  se rv e  one ra c e  which p redom inates in  th e  n e ig h ­

borhood .

To remedy s e g re g a tio n  r e s u l t i n g  from th e  r e c ip r o c a l  r e l a t io n s h ip

betw een neighborhood r a c i a l  com position  and sch o o l s i t e  s e le c t io n  d e c is io n s ,

th e  C o u rt m andates " 'p a i r i n g , ’ ' c l u s t e r i n g , '  o r  'g ro u p in g ' o f  sc h o o ls"  to

a l t e r  t h e i r  r a c i a l  c h a r a c t e r i s t i c s .  T h is  w i l l  som etim es in v o lv e  " d r a s t i c  . . .

gerrym andering  o f  sch o o l d i s t r i c t s  and a t te n d a n c e  zones" in c lu d in g  th e

59m erger o f  even n o n -co n tig u o u s  a r e a s .

To e f f e c tu a te  th e  m erger o f  n o n -co n tig u o u s schoo l a tte n d a n c e  zones 

th e  C ourt approves th e  use o f  sch o o l bus t r a n s p o r ta t io n  " a s  a  norm al and 

a c c e p ta b le  to o l  o f  e d u c a tio n a l p o l ic y ."  ^  O bviously  th e  u n lim ite d  use
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o f  C o u rt mandated t r a n s p o r ta t io n  cou ld  produce in  ev e ry  schoo l a  n e a r ly  

p r e c i s e  r e f l e c t i o n  o f  th e  r a c i a l  make-up o f  th e  d i s t r i c t  a s  a  w hole. In  

l i g h t  o f  th e  C o u r t 's  g u id e l in e s  concern ing  th e  use  o f  m athem atica l r a t i o s  

and one ra c e  sc h o o ls , th e  C o u rt does n o t r e q u ir e  such com plete r a c i a l  

b a la n c e . The d e g re e  o f  C o u rt o rd e red  busing  th a t  may be re q u ire d  w i l l  d e ­

pend on o th e r  f a c t o r s  a s  w e ll .  "An o b je c tio n  to  t r a n s p o r ta t io n  o f  s tu d e n ts  

may have v a l i d i t y  when th e  tim e and d is ta n c e  o f  t r a v e l  i s  so g r e a t  a s  to  

r i s h  e i t h e r  th e  h e a l th  o f  th e  c h i ld re n  o r  s ig n i f i c a n t l y  im pinge on th e  

e d u c a tio n a l p ro c e s s ."  ^

In  summary, th e  f in d in g s  o f  th e  C ourt in  Swann which were m eant to

d e f in e  "w ith  more p a r t i c u l a r i t y  th e  r e s p o n s i b i l i t i e s  o f  schoo l a u t h o r i t i e s  .
6?in  d e se g re g a tin g  a  s ta te - e n fo rc e d  d u a l schoo l sy stem ,"  can be s ta t e d  

a s  fo l lo w s . In  a  system  w ith  a  h i s to r y  o f  de ju r e  sch o o l s e g re g a t io n , th e  

c o u r ts  shou ld  a t te m p t " to  e l im in a te  from  th e  p u b lic  sch o o l system  a l l  

v e s t ig e s  o f  s ta te - im p o se d  se g re g a tio n "  th rough  th e  a l t e r i n g  o f  sch o o l a t ­

tendance  zones and th e  a d o p tio n  o f  p u p il  t r a n s p o r ta t io n  program s where 

re q u ire d  to  a c h ie v e  th e  g r e a t e s t  p r a c t i c a l  d eg ree  o f  a c tu a l  i n t e g r a t i o n .  

T ra n s p o r ta t io n ,  how ever, shou ld  n o t  be re q u ire d  where i t  cou ld  r i s k  th e  

h e a l th  o r  s a f e ty  o f  c h i ld r e n  o r  s ig n i f i c a n t l y  im pinge on th e  e d u c a tio n a l 

p ro c e s s  in  an e f f o r t  to  produce any p r e c i s e  m a them atica l r a t i o s  o r  even 

th e  t o t a l  e l im in a t io n  o f  one ra c e  s c h o o ls .

The S ig n if ic a n c e  o f  Swann

The f i n a l  c o n s id e ra t io n  b e fo re  us in  t h i s  i n i t i a l  d is c u s s io n  o f  Swann 

i s  where Swann l e f t  th e  e f f o r t s  to  ach iev e  a  n o n - r a c ia l ly  d is c r im in a to ry  

sch o o l system . The u l t im a te  im pact o f  C ourt e f f o r t s  to  d ism a n tle  th e  d u a l 

sch o o l system  had, s in c e  th e  beg inn ing  o f  th e  s t r u g g le ,  rem ained u n c e r ta in .  

The e a r l i e s t  s te p s  b eg in n in g  w ith  S w eatt and McLaurin s t r e s s e d  th e  d i f f i c u l t y
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o f  o b ta in in g  eq u a l e d u c a tio n  in  a  se g re g a te d  env ironm ent. E d u ca tio n , a t  l e a s t  

a t  th e  h ig h e r  l e v e l s ,  was seen  a s  p re p a ra t io n  f o r  l i f e  o u ts id e  and adeq u a te  

p re p a ra t io n  in v o lv ed  th e  o p p o r tu n ity  to  i n t e r a c t  w ith  th e  dom inant m a jo r i ty .  

Brown em phasized th e  im pact on th e  m in o r ity  o f  th e  in e sc a p a b le  p e rc e p tio n  

o f  r e j e c t i o n  by th e  m a jo r ity  t h a t  s t a t e  imposed s e g re g a tio n  p roduced . In  

d e f in in g  th e  rem edies to  de ju r e  s e g re g a t io n , th e  c o u r ts  began by seek ing  

to  a b o l is h  th e  a p p a ra tu s  o f  s t a t e  imposed s e g re g a t io n , b u t  in  so d o in g , 

th ey  g ra d u a l ly  appeared  to  a d o p t a l l  " p r a c t i c a l "  rem ed ies to  e f f e c tu a te  

genu ine  in t e g r a t io n  w ith in  e x i s t in g  schoo l sy stem s. I n  e f f e c t ,  th e  r e q u i r e ­

ment o f  a  l i n k  between e x i s t in g  s e g re g a tio n  and d e l ib e r a t e  s t a t e  a c t io n  ap ­

p e a rs  to  have rem ained in  t a c t  o n ly  a s  a  c a t a l y s t  f o r  a  p o lic y  m andating 

system -w ide in t e g r a t i o n .  Once th e  " t r i p  w ire" o f  s t a t e  r e s p o n s ib i l i t y  i s  

c ro s se d , th e  g o a l ap p ea rs  to  be th e  maximum d eg ree  o f  a c tu a l  in t e g r a t io n  

l im i te d  o n ly  by p e rc e iv e d  p r a c t i c a l  c o n s t r a in t s  o f  tim e , d is ta n c e ,  and po­

t e n t i a l  h aza rd s  o f  t r a n s p o r ta t io n .

Did t h i s  s t r e s s  on in t e g r a t i o n  a s  opposed to  sim ple d e se g re g a tio n  mean 

t h a t  th e  C o u rt had t a c i t l y  begun a g a in  to  advance th e  p o s i t io n  im p l i c i t  in  

S w e a tt, M cLaurin. and Brown t h a t  r a c i a l  i s o l a t i o n ,  i t s e l f ,  m igh t c o n s t i tu te  

d e n ia l  o f  eq u a l p r o te c t io n  o f  th e  law s? The Supreme C o u r t 's  r e f u s a l  to  

o rd e r  an end to  a l l  one ra c e  sch o o ls  would seem to  in d ic a te  th e  answ er i s  

n o . B ut th e  C o u r t 's  co n tin u ed  s t r e s s  on maximum in t e g r a t i o n  w ith in  th e  

c o n s t r a in t s  o f  p r a c t i c a l i t y  m igh t in d ic a te  th e  answ er i s  y e s , o r  a t  l e a s t  

maybe.

The coup de g race  to  t h i s  l a t e r  i n t e r p r e t a t i o n  i s  d e l iv e r e d  by C h ie f 

J u s t i c e  B u rg e r 's  c lo s in g  parag raphs

" I t  does n o t fo llo w  th a t  th e  com m unities se rv ed  by such a  
system  w i l l  rem ain  d em o g rap h ica lly  s t a b l e ,  f o r  in  a  grow ing, 
m obile  s o c ie ty ,  few w i l l  do so . N e ith e r  sch o o l a u t h o r i t i e s  
n o r d i s t r i c t  c o u r ts  a r e  c o n s t i tu t i o n a l l y  re q u ir e d  to  make y e a r  
by y e a r  ad ju s tm e n ts  o f  th e  r a c i a l  com position  o f  s tu d e n t b o d ie s

19



once th e  a f f i rm a t iv e  d u ty  to  d e se g re g a te  has been accom­
p lis h e d  and r a c i a l  d is c r im in a t io n  th rough  o f f i c i a l  a c t io n  
i s  e l im in a te d  from  th e  system . T h is  does n o t  mean th a t  
f e d e r a l  c o u r ts  a r e  w ith o u t power to  d e a l w ith  f u tu r e  
problem s; b u t  in  th e  absence o f  a  showing t h a t  e i t h e r  th e  
schoo l a u t h o r i t i e s  o r  some o th e r  agency o f  th e  s t a t e  has 
d e l ib e r a t e ly  a ttem p ted  to  f i x  o r  a l t e r  dem ographic p a t te r n s  
to  a f f e c t  th e  r a c i a l  com position  o f  th e  sc h o o ls , f u r t h e r  
in te r v e n t io n  by a  d i s t r i c t  c o u r t  shou ld  n o t  be n e c e s s a ry ."

The " t r i p  w ire" o f  " s t a t e  a c t io n "  rem ained in  p la c e ,  b u t a s  th e  c h a p te rs  

to  fo llo w  i l l u s t r a t e ,  t h i s  d e c is io n  r a is e d  q u e s tio n s  co n cern ing  how to  d e t e r ­

mine s t a t e  r e s p o n s ib i l i t y  f o r  r a c i a l  i s o l a t i o n  and w hat k in d s  o f  s t a t e  

p o l i c i e s  m igh t be s a id  to  in f lu e n c e  — " f i x  o r  a l t e r "  — dem ographic 

p a t t e r n s .

The Supreme C ourt s e t s  th e  f i n a l  l i m i t s  o f  c o u r t  in te r v e n t io n  in  

th e  i n t e r e s t s  o f  schoo l d e s e g re g a t io n . While i t s  d e c is io n s  may be f i n a l  

f o r  j u d i c i a l  in te r v e n t io n ,  i t s  in t e r p r e t a t i o n s  a r e  c e r t a in l y  n o t  th e  o n ly  

ones p o s s ib le .  I  w i l l  be concerned  th ro u g h o u t t h i s  d i s s e r t a t i o n  w ith  th e  

adequacy o f  e x i s t in g  and ev o lv in g  d e se g re g a tio n  p o l ic y .  I  w i l l  compare, 

a n a ly se  and e v a lu a te  d i f f e r i n g  in t e r p r e t a t i o n s  o f  th e  c o n s t i t u t i o n a l  com­

mands found in  th e  d e c is io n s  o f  th e  Supreme C ourt and th e  d i s t r i c t  c o u r ts  

in  a  number o f  s ig n i f i c a n t  c a s e s .

In  t h i s  c h a p te r  I  have d is c u s se d  th e  e v o lu tio n  o f  Supreme C ourt 

p o l ic y  to  th e  p o in t  o f  i t s  b ro a d e s t re a c h  in  d e a l in g  w ith  th e  d e se g re g a ­

t io n  o f  th e  fo rm e rly  t o t a l l y  s e g re g a te d  d u a l sch o o l system . In  th e  n e x t 

c h a p te r ,  in  o rd e r  to  s e t  th e  s ta g e  f o r  a  d e t a i l e d  a n a ly s i s  o f  a d d i t io n a l  

c o u r t  d e c is io n s ,  I  w i l l  rev iew  a  v a r i e ty  o f  ap p roaches found in  th e  l i t e r a ­

tu r e  f o r  id e n t i f y in g  th e  governm ent r o le  in  schoo l s e g re g a t io n .
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CHAPTER TWO

IDENTIFYING UNCONSTITUTIONAL SEGREGATION: THE LITERATURE

Supreme C ourt d e c is io n s  from Brown to  Swann ^ concerned  th e  d e se g re ­

g a t io n  o f  fo rm erly  d u a l sch o o l system s o f  th e  S ou thern  and B order s t a t e s .  

Lower c o u r ts  th ro u g h o u t th e  co u n try , how ever, had "begun to  ap p ly  th e  

p r in c ip le s  o f  Brown to  d i s t r i c t s  where s e g re g a tio n  hy ra c e  had n o t been 

mandated by s t a t u t e .  S eg reg a tio n  o f  th e  r a c e s  caused o r  m a in ta in ed  by

governm ent a c t io n  was co n sid e red  to  be e q u a lly  fo rb id d e n  by th e  C o n s ti-
2

t u t io n ,  and th e  d e c is io n  o f  th e  Supreme C ourt in  Keyes would e x p l i c i t l y  

uphold such f in d in g s .

To s e t  th e  s ta g e  f o r  a  d e t a i l e d  d is c u s s io n  o f  c o u r t  d e c is io n s  con­

c e rn in g  sch o o l s e g re g a tio n  produced by means o th e r  th a n  e x p l i c i t l y  s e g re ­

g a t iv e  s t a t u t e s ,  I  w i l l  rev iew  some o f  th e  l i t e r a t u r e  on t h i s  q u e s tio n .

The Brown d e c is io n  d e c la re d  s t a t e  en fo rced  s e g re g a t io n  to  be uncon­

s t i t u t i o n a l ,  and Swann upheld  th e  d i s t i n c t i o n  betw een sch o o l s e g re g a tio n  

produced by governm ent a c t io n  and t h a t  which was e i t h e r  a d v e n t i t io u s  o r  

caused by p u re ly  p r iv a te  a c t io n .  I n  th e  p assag e  quo ted  from  Swann a t  th e  

c lo se  o f  C h ap te r One, J u s t i c e  B urger reco g n ized  t h a t  changing  dem ographic 

p a t te r n s  m igh t produce s e g re g a tio n  f o r  which th e  governm ent would n o t  be 

h e ld  r e s p o n s ib le .  B u rg er f a i l e d ,  how ever, to  p ro v id e  c l e a r  g u idance  as  

to  how we a r e  to  d is t i n g u is h  betw een s e g re g a tio n  f o r  which governm ent i s  

r e s p o n s ib le  (de  ju r e  s e g re g a tio n )  and s e g re g a t io n  which i s  a d v e n t i t io u s  

(de f a c to  s e g r e g a t io n ) .

T here i s  l i t e r a t u r e  t h a t  a d d re s se s  th e s e  i s s u e s .  W ith one e x c e p tio n , 

th e  argum ents o u tl in e d  below p o s t d a te  th e  Swann d e c i s io n .  I t  i s  n o t 

t h a t  th e re  was n o t s ig n i f i c a n t  c o n s id e ra tio n  o f  th e  a p p l i c a b i l i t y  o f  d e ­

s e g re g a tio n  to  th e  N orth  p r i o r  to  Swann, b u t  r a t h e r  t h a t  th e  Swann d e c is io n ,
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i t s e l f ,  r a i s e d  s e r io u s  q u e s tio n s  ab o u t th e  co n tin u ed  v i a b i l i t y  o f  th e  de 

f a c to /d e  .jure d i s t i n c t i o n .  A lthough th e  C ourt co n tin u ed  to  i n s i s t  t h a t  

i t  was rem edying o n ly  s ta te - im p o se d  s e g re g a t io n , th e  n a tu re  o f  th e  rem edies 

adop ted  a t ta c k e d  s e g re g a t iv e  phenomena e q u a lly  p re s e n t  in  th e  nom inally  

in te g r a te d  sch o o ls  o f  th e  N orth . As a  r e s u l t ,  l e g a l  s c h o la r s  a ttem p ted  

to  fo rm u la te  s ta n d a rd s  w ith  which to  d is t in g u is h  betw een s e g re g a tio n  r e a ­

so n ab ly  a t t r i b u t a b l e  to  th e  s t a t e  and s e g re g a tio n  r e s u l t in g  from  p u re ly  

p r iv a te  c h o ic e . As we w i l l  s e e , some would a ig u e  th a t  th e re  i s  no such 

d i s t i n c t i o n .

T h is  rev iew  o f  th e  l i t e r a t u r e  w i l l  be co n fin ed  to  p o in t in g  to  s im i la r ­

i t i e s  and d if f e r e n c e s  i n  a  v a r ie ty  o f  i n t e r p r e t a t i o n s  o f  th e  de f a c to /d e  

.ju re  d i s t i n c t i o n .  As th e  c h a p te rs  to  fo llo w  w i l l  i l l u s t r a t e ,  s e v e ra l  

c o u r ts  a ttem p ted  a s  w e ll to  come to  g r ip s  w ith  th e  is s u e s  d is c u s s e d  im­

m e d ia te ly  ahead , and u l t im a te ly  th e  Supreme C ourt would a d d re s s  th e  is s u e s  

l e f t  ambiguous by Swann and K eyes. Subsequent to  th e  d is c u s s io n  o f  ev o lv ­

in g  case  law  in  C hap te rs  T hree , F ou r, and F iv e , I  w i l l  r e tu r n  to  q u e s tio n s  

r a is e d  by th e  v a r io u s  i n t e r p r e t a t i o n s  o f  th e  de f a c to /d e  ju r e  d i s t i n c t i o n  

in  th e  l a t e  1970s  and i t s  v a l i d i t y  a s  a  to o l  f o r  a s s e s s in g  th e  govern ­

m en tal c o n tr ib u t io n  to  r a c i a l  i s o l a t i o n  in  American p u b lic  s c h o o ls .

The " S ta te  A c tio n ” D o c tr in e  and School S eg reg a tio n

The F o u r te e n th  Amendment a s  in te r p r e te d  by th e  Supreme C o u rt f o r b id s

r a c i a l  d is c r im in a t io n  by th e  s t a t e s .  Much a d ju d ic a t io n  co n cern ing  ra c e  in

A merica has  in v o lv ed  th e  q u e s tio n  o f  e x a c tly  what c o n s t i tu t e s  " s t a t e  a c -  
3

t i o n ; "  t h a t  i s ,  when can r a c i a l l y  d is c r im in a to ry  a c t io n  be a t t r i b u t e d  

to  governm ent o r  p u b lic  p o l ic y .  A bsen t l e g i s l a t i v e  p r o h ib i t io n ,  p u re ly  

p r iv a t e  d is c r im in a t io n  i s  n o t  co n s id e re d  to  be i l l e g a l .

As an e x te n s iv e  n o te  i n  th e  Y ale Law J o u r n a l . "Reading th e  Mind o f
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th e  School B oard ,"  a rg u ed , sch o o l s e g re g a tio n  c a se s  do n o t r e a l l y  i n ­

v o lv e  " s t a t e  a c t io n " ;  "The s t a t e  i s  i d e n t i f i e d  w ith  i t s  p u b lic  s c h o o ls , 

which i t  f o r c e s  s tu d e n ts  to  a t te n d ,  and o v er which i t  e x e rc is e s  p le n a ry  

c o n t r o l ."  ^ S p e c if ic  su p p o rt f o r  such  a  p o s i t io n  w i l l  be found in  th e  

o p in io n s  o f  J u s t i c e s  D ouglas and P ow ell in  K eyes. ^

The q u e s tio n , th e n , becomes n o t one o f  s t a t e  a c t io n  b u t  w hether th e  

p u b lic  e d u c a tio n a l p o l ic y  in  q u e s tio n  i s  r a c i a l l y  d is c r im in a to ry .

Based la r g e ly  on th e  p o s i t io n  t h a t  a l l  p u b lic  e d u c a tio n a l p o lic y  i n ­

v o lv e s  " s t a t e  a c t io n ,"  and in  l i g h t  o f  th e  Supreme C o u r t 's  d e c is io n  in  

Brown th a t  s t a t e  en fo rced  s e g re g a tio n  in  th e  sc h o o ls  i s  in h e re n t ly  u n eq u a l,

some low er c o u r ts  argued  t h a t  r e g a r d le s s  o f  cause  a l l  r a c i a l  im balance in
7

p u b lic  s c h o o ls  i s  u n c o n s t i tu t io n a l .  I f  t h i s  p o s i t io n  had been a c c e p te d , 

i t  would have c o lla p se d  th e  de f a c to /d e  .jure d i s t i n c t i o n .  O bv iously , i f  

a l l  s e g re g a tio n  i s  u n c o n s t i tu t io n a l ,  t h i s  d i s t i n c t i o n  becomes m e an in g le ss .

S e g re g a tio n  and " R a c ia lly  S p e c if ic  Harm"

A p o s i t io n  t h a t  a l l  s e g re g a tio n  i s  u n c o n s t i tu t io n a l  cou ld  r e s t  on 

th e  grounds t h a t  a l l  s e g re g a tio n  i s  harm fu l to  m in o r ity  s tu d e n ts  and th e r e ­

f o r e  f o r  th e  s t a t e  to  p e rm it i t  i s  to  deny eq u a l p r o te c t io n  o f  th e  la w s.

As Owen F i s s 's  p rep a red  s ta te m e n t b e fo re  th e  S en a te  S e le c t  Committee on 

Equal E d u c a tio n a l O p p o rtu n ity  a rg u e s :

th e  se g re g a te d  s tu d e n t  a tte n d a n c e  p a t te r n  a lo n e  — w ith o u t 
re g a rd  to  th e  b a s i s  f o r  ass ig n m en t — m ight be p e rc e iv e d  a s  
g iv in g  r i s e  to  an  in e q u a l i ty .  I t  m igh t s t ig m a tiz e  th e  
m in o r ity  g roup , th e  b la c k s , d e p r iv e  them o f  e d u c a t io n a l ly  
s ig n i f i c a n t  c o n ta c ts  w ith  th e  s o c ia l ly  and econom ica lly  
dom inant g roup , th e  w h ite s ; o r  r e s u l t  in  s c h o o ls  t h a t  
b la c k s  a t te n d  r e c e iv in g  a  l e s s e r  sh a re  o f  th e  com m unity 's 
r e s o u rc e s  sim ply  because  th e y  a r e  a t te n d e d  o n ly  by members 
o f  th e  m in o r ity  g ro u p . °

F i s s 's  p o s i t io n  r a i s e s  two s e p a ra te  i s s u e s :  f i r s t ,  t h a t  s e g re g a t io n ,

r e g a r d le s s  o f  cau se , e d u c a tio n a lly  h and icaps m in o r i t i e s ;  and second , t h a t
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s e g re g a t io n  encourages th e  dom inant m a jo r ity  to  d i v e r t  r e s o u rc e s  from  

m in o r ity  sc h o o ls  "because o f  th e  r e l a t i v e  p o l i t i c a l  p o w erlessn ess  o f  th e  

m in o r ity .  The f a i l u r e  o f  th e  c o u r ts  g e n e ra l ly  to  a c c e p t th e  f i r s t  "basis 

f o r  condemning a l l  s e g re g a t io n , acco rd in g  to  F i s s ,  r e f l e c t s  th e  u n c e r ta in ty  

o f  th e  e m p ir ic a l ev idence in  su p p o rt o f  th e  p ro p o s i t io n  " . . . t h a t  a  s e g re ­

g a te d  p a t te r n  o f  s tu d e n t a tte n d a n c e  w i l l  i t s e l f  make th e  e d u c a tio n  a f fo rd e d  

b la c k s  i n f e r i o r . "  ^

One m ight d e s i r e  to  r e in fo rc e  th e  argum ent o f  e d u c a tio n a l in e q u a l i ty  

by a rg in g  th a t  b o th  B lacks  and w h ite s  s u f f e r  from s e g re g a t io n ,  b u t  even i f  

t h i s  were th e  c a se , i t  would p ro b ab ly  n o t su p p o rt a  f in d in g  o f  a  d e n ia l  o f  

eq u a l p r o te c t io n  because  b o th  B lacks and w h ite s  s u f f e r .  One m igh t con­

c lu d e  t h a t  s e g re g a t io n  le s s e n s  e d u c a tio n a l q u a l i ty  f o r  a l l ,  b u t th e re  i s  

no c o n s t i t u t i o n a l  req u ire m en t o f  "w ise p u b lic  p o lic y "  — o n ly  n o n -d is c r im i-  

n a to ry  p u b lic  p o l ic y .  Of c o u rse , i f  some s c h o o ls  i n  th e  same j u r i s d i c t i o n  

were "b a lanced" w hile  o th e rs  were e i t h e r  a l l -B la c k  o r  a l l - w h i te ,  th en  th e  

argum ent m ight be made t h a t  th o se  in  th e  in te g r a te d  sc h o o ls  have a  b e t t e r  

e d u c a tio n  th a n  th o se  in  e i t h e r  th e  a l l - B la c k  o r  w h ite  s c h o o ls .

I f  a l l  r a c i a l  im balance i s  to  be condemned on th e  b a s i s  o f  th e  educa­

t i o n a l  harm i t  c a u se s , th e  n a tu re  o f  t h a t  harm m ust, to  use  F rank  L . Good­

m an 's  term , be " r a c i a l l y  s p e c i f i c ,"  i . e . ,  a  p o lic y  which " . . . p e n a l i z e s  

th e  b la c k  c h i ld  to  a  g r e a t e r  e x te n t  th a n  h i s  w h ite  c o u n te rp a r t  s im i la r ly  

s i t u a t e d . "

F i s s 's  second p o in t  concern ing  th e  p o s s ib le  re s o u rc e  d e p r iv a t io n  o f  

m in o r ity  s c h o o ls , o r  a g a in , to  use  a  term  su p p lie d  by Goodman, " th e  p o l i ­

t i c a l  im potence f a c t o r , "  m igh t a ls o  s u f f e r  from e m p ir ic a l u n c e r t a in t i e s .

F i s s  does n o t  f u l l y  dev e lo p  th e  " p o l i t i c a l  im potence f a c to r "  i n  h i s  

te s tim o n y , b u t  e lsew h ere  he d is c u s s e s  some a p p ro p r ia te  p o in ts  o f  in q u iry  

to  be used in  w eighing th e  ta n g ib le  d e rp iv a t io n  o f  m in o r ity  s c h o o ls . " In
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a s s e s s in g  a l le g e d  academ ic in e q u a l i ty ,  th e  C ourt shou ld  be concerned w ith

s u b s t a n t i a l  i n e q u a l i t i e s  o c c u rr in g  in  a  p a t te r n  f o r  which governm ent can

be h e ld  r e s p o n s ib le ,  and n o t w ith  th e  s l i g h t  v a r ia t io n s  in  academ ic q u a l i -

11t y  found in  a l l  p u b lic  s c h o o ls ."

W ithout g e t t i n g  in to  th e  m e r i ts  o f  such an app roach , i f  such  an i n ­

q u iry  d id  r e v e a l  a  p a t t e r n  o f  in e q u a l i ty ,  a  p resum ption  th a t  i t  r e s u l t e d  

from  a  d is r e g a rd  f o r  B lacks in  th e  p o l i t i c a l  p ro c e s s  m igh t be a p p ro p r ia te .

B ut i t  i s  im p o rta n t to  remember t h a t  Brown condemned s t a t e  imposed s e g re ­

g a t io n  even when ta n g ib le  f a c i l i t i e s  were e q u a l .  A remedy f o r  unequal

f a c i l i t i e s  and re s o u rc e s  cou ld  be found un d er th e  i n t e r p r e t a t i o n s  g iv en

12to  th e  " s e p a ra te  b u t  eq u a l"  d o c t r in e  from  th e  l a t e  1930s to  1950. A l­

though even th e  " s e p a ra te  b u t  eq u a l"  d o c t r in e  cou ld  se rv e  a s  grounds f o r  

m andating in t e g r a t i o n  in  th e  absence o f  eq u a l s e g re g a te d  f a c i l i t i e s ,  th e  

c r u c i a l  p o in t  i s  t h a t  i t  does n o t  n e c e s s a r i ly  r e q u ir e  in t e g r a t i o n  w ith o u t

f i r s t  d em o n stra tin g  th a t  r a c i a l l y  im balanced sc h o o ls  a r e  " in h e re n t ly  un - 

13e q u a l ."  I f  i t  were d em onstra ted  t h a t  m in o r ity  sc h o o ls  were d e p riv e d

o f  re s o u rc e s ,  c o u r ts  co u ld  o rd e r  e q u a l iz a t io n  o f  re s o u rc e s ;  b u t  th e re  i s

no b a s is  to  a u to m a tic a l ly  assume th a t  because  sc h o o ls  a re  p redom inan tly

m in o r ity , th ey  w i l l  in e v i ta b ly  be d e p riv e d  by th e  dom inant m a jo r i ty .

Goodman developed  more f u l l y  th a n  F is s  th e  u se s  made in  c o n s t i tu t i o n a l

law  o f  th e  " p o l i t i c a l  im potence f a c t o r . "  He a rg u e s  t h a t  i t  was among th e

b a se s  f o r  Supreme C ourt d e c is io n s  a f f e c t in g  o u t o f  s t a t e  com m ercial i n t e r e s t s

and l e g i s l a t i v e  ap p o rtio n m en t where " . . . t h e  b e n e f i c i a r i e s  o f  th e  C o u r t 's

a c t io n  were n o t  o n ly  v o ic e le s s  in  a  m e ta p h o ric a l s e n se , b u t  l i t e r a l l y
14

v o te le s s ,  w holly  o r  p a r t l y  d is e n f r a n c h is e d ."

In  c o n t r a s t ,  Goodman con tends B lack s  in  many c i t i e s  approach  o r  

s u rp a s s  a  m a jo r i ty ,  and p a r e n t s ' g roups and c i v i l  r i g h t s  o rg a n iz a tio n s  

" . . .h a v e  been rem arkab ly  s u c c e s s fu l  in  fo c u s in g  p u b lic  a t t e n t i o n  on th e
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i s s u e s  o f  e d u c a tio n a l in e q u a l i ty  and , i n  p a r t i c u l a r ,  de f a c to  sch o o l s e g re ­

g a t io n ."  ^  A lthough one m igh t c e r t a in ly  c h a lle n g e  th e  e m p ir ic a l b a s is  

f o r  Goodman's a sse ssm en t o f  "rem arkab le  s u c c e s s ,"  i t  i s  d i f f i c u l t  to  con­

t e s t  h i s  judgm ent when he a rg u e s : " I f  p ro p o n en ts  o f  r a c i a l l y  b a lan ced  

s c h o o ls  have n o t c a r r i e d  th e  day in  th e  p o l i t i c a l  forum , i t  i s  n o t because 

t h e i r  needs have escaped  a t t e n t i o n ."  ^

In  sum, th e  C ourts  have s tr u c k  down governm ent a c t io n s  which a d v e rs e ly  

a f f e c t  a  segm ent o f  th e  p o p u la tio n  and from  which t h a t  segm ent o f  th e  pop­

u la t io n  has a b s o lu te ly  no re c o u rse  in  th e  p o l i t i c a l  p ro c e s s .  Goodman con­

te n d s , however, t h a t  such i s  n o t now th e  case  f o r  B la c k s .

F o r th e  moment, th e n , we a re  l e f t  w ith  F i s s 's  f i r s t  p o in t ,  t h a t  o f

" r a c i a l l y  s p e c i f i c  harm" a r i s i n g  from se g re g a te d  e d u c a tio n . I t  cou ld  

c e r t a in l y  be a rg u ed , a s  i t  was in  S w eatt, McLaurin and Brown, t h a t  " to  d e ­

p r iv e  . . .  C th e  m in o r ity ]  o f  e d u c a t io n a l ly  s i g n i f i c a n t  c o n ta c ts  w ith  th e

17s o c i a l l y  and econom ica lly  dom inant group" could  c r ip p le  th e  m in o r ity  in  

l a t e r  a d u l t  p u r s u i t s  i n  th e  l a r g e r  s o c ie ty ,  b u t  F is s  a s s e r t s  t h a t  th e  c o s ts  

o f  d e s e g re g a tio n  may r e q u ir e  a  s t r o n g e r  "m oral im p e ra tiv e ."  "An e x p lan a ­

t io n  cou ld  be couched in  te rm s o f  th e  wrongness o f  s o r t in g  in d iv id u a ls  on

th e  b a s is  o f  t h e i r  ra c e  — th e  c l a s s i c  u n d e rs tan d in g  o f  th e  co n ce p t o f

18r a c i a l  d is c r im in a t io n  — c e r t a in l y  has t h a t  f l a v o r . "

In d eed , in  Brown th e  Supreme C o u rt adop ted  such a  p o s i t io n :  " to  sep ­

a r a t e  . . .  ^B lack  c h i ld r e n ]  from  o th e rs  o f  s im i la r  age and q u a l i f i c a t i o n s  

s o le ly  b ecause  o f  t h e i r  r a c e  g e n e ra te s  a  f e e l in g  o f  i n f e r i o r i t y  a s  to  t h e i r

s t a t u s  in  th e  community t h a t  may a f f e c t  t h e i r  h e a r t s  and minds in  a  way

19u n l ik e ly  e v e r  to  be undone." I f  r a c i a l  i s o l a t i o n  were s im ply  th e  r e ­

s u l t  o f  chance, how ever, i t  m igh t be l e s s  l i k e l y  t h a t  e i t h e r  th e  m a jo r ity  

o r  th e  m in o r ity  would a t t a c h  any stigm a to  r a c i a l l y  i s o l a t e d  s c h o o ls , a l ­

though F is s  con ten d s t h a t  th e  im pact o f  r a c i a l  i s o l a t i o n  depends on th e
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20i n t e r p r e t a t i o n  g iv e n  to  i t  by th e  m in o r ity .

To F is s  i t  was t h i s  e lem en t o f  harm a lo n e  w ith o u t any a d d i t io n a l  

judgm ent concern ing  e d u c a tio n a l im pact t h a t  p rov ided  th e  b a s i s  f o r  th e  

Supreme C o u r t 's  condem nation o f  s t a t e  imposed s e g re g a t io n . "R ely ing  on 

i t s  a sse ssm en t o f  an in d i v id u a l 's  em o tional o r  p sy c h o lo g ic a l r e a c t io n  to  

imposed s e p a ra t io n ,  th e  C ourt in  Brown cou ld  have found th e  in e q u a l i ty  

o f  tre a tm e n t in  th e  p e rso n a l h u r t ,  th e  i n s u l t ,  th e  h u m il ia t io n ,  and th e

21stigm a w ith o u t e la b o ra t in g  on th e  e d u c a tio n a l s ig n if ic a n c e  o f  th e  harm ."

In  a  s im i la r  v e in , th e  a u th o rs  o f  "Reading th e  Mind o f  th e  School

Board" c o n s id e r  o n ly  th o se  s t a t e  a c t io n s  t h a t  " s t ig m a tiz e "  o r  have a  "po-

22t e n t i a l  f o r  d ig n i ty  harm" to  be p ro s c r ib e d .

F in a l ly ,  a lth o u g h  h e , l i k e  o th e r s ,  d o u b ts  th e  v a l i d i t y  o f  th e  de  f a c t o /

de ju r e  d i s t i n c t i o n ,  Goodman to o  w r i te s  o f  th e  a s p e c t  o f  " h u m ilia t io n "

23in v o lv ed  in  r a c i a l  c l a s s i f i c a t i o n ,  J  b u t  he n o te s  a s  w e ll th e  c o n f l i c t in g

2ke m p ir ic a l ev idence on th e  p o in t  o f  p sy c h o lo g ic a l harm.

On th e  b a s i s ,  th e n , o f  th e  argum ents o u t l in e d  to  t h i s  p o in t ,  i t  i s  

n o t  th e  f a c t  o f  r a c i a l  i s o l a t i o n  th a t  has been acc ep ted  a s  h a rm fu l. R a th e r 

i t  i s  th e  a c t  o f  s e g re g a tin g  — th e  f a c t  o f  r a c i a l  c l a s s i f i c a t i o n .

R a c ia l C la s s i f i c a t i o n  and R a c ia l ly  I s o la te d  Schools

T here i s  a  long  s ta n d in g  p r in c ip le  in  C o n s t i tu t io n a l  Law t h a t  l e g a l

c l a s s i f i c a t i o n s  based  on ra c e  a r e  g e n e ra l ly  assumed n o t  to  "prom ote any

c o n s t i t u t i o n a l l y  a c c e p ta b le  p u rp o se ."  C la s s i f i c a t i o n s  can be condemned on

th e  b a s i s  t h a t  th ey  prom ote in e q u a l i ty .  In d eed , P o lla c k  con tends t h a t

th e re  i s  a  l e g a l  p resum ption  " th a t  a  law  t h a t  'd raw s r a c i a l  l i n e s '  t r e a t s

25th e  r a c i a l  m in o rity  u n e q u a lly ."  B ut such  a  p resum ption  a s  argued  a -  

bove i s  s u b je c t  to  r e b u t t a l .  I t  may be s im p le r , th e r e f o r e ,  to  fo c u s  on 

th e  m o tiv es  presum ably beh ind  r a c i a l  c l a s s i f i c a t i o n s  th a n  to  make assum p-
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t io n s  concern ing  th e  e f f e c t s  o f  r a c i a l  c l a s s i f i c a t i o n s .  The p o s i t io n

a s  d e sc r ib e d  by Goodman a rg u es  th a t :  " C la s s i f ic a t io n s  founded on ra c e  p e r

se  e x p re ss  th e  w o rst in  human n a tu re .  T y p ic a lly ,  th e y  a r e  th e  o f f s p r in g

o f  p r e ju d ic e ,  a n im o s ity , and chauvanism ; th e y  aim  to  p re s e rv e  w h ite  su p re -

26macy and B lack  s u b o rd in a t io n ."

A pproaching th e  q u e s tio n  t h i s  way m ight n o t  do away w ith  th e  e m p ir i­

c a l  d i f f i c u l t i e s  p re se n te d  by argum ents t h a t  a l l  s e g re g a t io n  t r e a t s  B lacks 

u n e q u a lly , b u t  i t  cou ld  s h i f t  th e  burden o f  p ro o f .  I t  say s  to  th o se  who 

have produced se g re g a tio n s  "why?" I f  th ey  respond  t h a t  s e g re g a tio n  im proves 

e d u c a tio n , th en  i t  i s  th e y  who m ust b e a r  th e  burden o f  showing how se g re ­

g a t io n  im proves e d u c a tio n . F a i l in g  to  so p ro v e , we can s a f e ly  assume th a t  

th e  on ly  rem ain ing  reaso n  f o r  r a c i a l  c l a s s i f i c a t i o n s  i s  p re ju d ic e  and th e  

d e s i r e  f o r  r a c i a l  suprem acy.

Because o f  th e  assum ption  t h a t  r a c i a l  c l a s s i f i c a t i o n s  flo w  from p re ju ­

d ic e ,  f o r  p ro p o n en ts  o f  c l a s s i f i c a t i o n s  to  c a r ry  th e  day th ey  have been 

re q u ire d  by th e  c o u r ts  to  show t h a t  th e  d i s t i n c t i o n s  th e y  draw  a r e  j u s t i ­

f i e d  by some "com pelling  s t a t e  i n t e r e s t . "  A ccording to  R obert R ic h te r ,  a  

s t a t e  i s  re q u ire d  to  " .. .s h o w  n o t o n ly  t h a t  i t s  o b je c t iv e  cou ld  n o t  be 

a t t a in e d  by a  m easure which d id  n o t  draw d i s t i n c t i o n s ,  b u t  a ls o  t h a t  th e

p u b lic  i n t e r e s t  in v o lv ed  ou t-w eig h s th e  d e tr im e n ts  t h a t  w i l l  be in c u rre d

27by th e  a f f e c te d  p r iv a te  p a r t i e s . "

D em onstra ting  th a t  in  C o n s t i tu t io n a l  Law r a c i a l  c l a s s i f i c a t i o n s  a re  

presumed to  be u n c o n s t i tu t io n a l  s t i l l  le a v e s  open th e  c r u c i a l  q u e s t io n s  o f  

when and un d er w hat c irc u m stan c es  does th e  f a c t  o f  r a c i a l  s e p a ra t io n  in  

th e  sc h o o ls  c o n s t i tu te  a  r a c i a l  c l a s s i f i c a t i o n  and what would c o n s t i tu t e  

a  com pelling  s t a t e  i n t e r e s t .  How i s  u n c o n s t i tu t io n a l  s e g re g a t io n  to  be 

reco g n ized ?

Brown s p e c i f i c a l l y  condemned e x p l i c i t  r a c i a l  a ss ig n m en t p o l i c i e s  r e -
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s u i t i n g  in  a  d u a l sch o o l system . The q u e s tio n  a s  l i t i g a t i o n  moved o u t 

o f  th e  a r e a s  where sc h o o ls  were se g re g a te d  by s t a t u t e  in to  th e  N orth  and 

West became what s i t u a t io n s  a r e  an alagous to  s e g re g a tio n  by s t a t u t e .  How, 

i f  a t  a l l ,  can one d i s t i n g u is h  between a  se g re g a te d  s tu d e n t  ass ig n m en t 

p a t te r n  r e s u l t in g  from  p ro h ib i te d  r a c i a l  c l a s s i f i c a t i o n  and a  s im i la r  p a t ­

te rn  where s t a t e  r e s p o n s ib i l i t y  i s  deemed to  be a b s e n t.

The I n t e n t  S tan d a rd : "S ub .iec tive  I n te n t"

The c l e a r e s t  i n d i c a to r  o f  de .jure s e g re g a tio n  (p ro h ib i te d  r a c i a l

c l a s s i f i c a t i o n )  i s  ev idence  o f  " s u b je c t iv e  i n t e n t . "  The Y ale Law J o u rn a l

n o te  c i t e d  above o b se rv es  t h a t  "S e v e ra l c a s e s ,  se a rc h in g  f o r  some t a i n t  in

th e  p ro c e s s  by which d e c is io n s  a r e  made, have equated  's e g r e g a t iv e  i n t e n t '

28w ith  a  s u b je c t iv e  d e s i r e  to  se g re g a te  on th e  p a r t  o f  d e c is io n  m akers."  

O bviously  in  sch o o l d i s t r i c t s  se g re g a te d  by s t a t u t e ,  no problem  a r i s e s  in  

f in d in g  s e g re g a t iv e  i n t e n t .  The s e g re g a t iv e  pu rpose  o f  th e  law  i s  c l e a r  

and ex p ressed  in  th e  s t a t u t e .  In  schoo l d i s t r i c t s  w ith o u t l e g a l ly  man­

d a te d  s e g re g a t io n , however, th e  ta s k  b e fo re  c o u r ts  a p p ly in g  such a  s ta n ­

d ard  i s  a  good d e a l  more com plex. As Goodman n o te s ,  we a r e  face d  w ith  th e

q u e s tio n  o f  whose i n t e n t  i s  r e le v a n t  — a  m a jo r ity  o f  th e  sch o o l com m ittee,
29

one member, th e  c o n s t i tu e n t s  . . . ?  In  "Reading th e  Mind o f  th e  School

B oard ,"  th e  a u th o rs  s t a t e  th e  problem  t h i s  way: "When we c o n s id e r  th e

m o tiv a tio n  o f  p eop le  c o n s t i tu t in g  a  schoo l board  . . .  we a r e  d e a l in g  w ith

a  c o l l e c t iv e  w i l l .  I t  i s  d i f f i c u l t  enough to  f in d  th e  c o l l e c t iv e  mind

o f  a  group  o f  l e g i s l a t o r s  . . . .  I t  i s  even h a rd e r  to  f in d  th e  m o tiv a tio n

o f  lo c a l  c i t i z e n s ,  many o f  whom would be a s  r e lu c t a n t  to  ad m it t h a t  th e y

30have r a c i a l  p re ju d ic e  a s  to  ad m it t h a t  th e y  have no sen se  o f  hum or."

The s ig n if ic a n c e  o f  such in q u i r i e s  in to  " c o l l e c t i v e  w il l "  in  d e t e r ­

m ining th e  i n t e n t  o f  p u b lic  p o lic y  w i l l  be o f  d i r e c t  concern  to  u s  in
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C h ap te r S ix . I  w i l l  seek  to  c o n t r a s t  th e  app roaches o f  c o u r ts  and le g a l

s c h o la r s  to  t h i s  q u e s tio n  w ith  th e  approaches p r e v a le n t  in  p o l i t i c a l

sc ie n c e  l i t e r a t u r e .

F o r th e  moment, however, th e  o n ly  p o in t  t h a t  needs to  he made i s

t h a t ,  a s  th e se  a u th o rs  p o in t  o u t,  a  d e f in i t i o n  o f  de .jure s e g re g a t io n  which

r e l i e s  on ev idence  o f  s e g re g a to ry  i n t e n t  o r  m o tiv a tio n  e n t a i l s  a t  l e a s t

two d i f f i c u l t i e s :  ( l )  whose i n t e n t  i s  r e le v a n t?  and (2 ) a b s e n t an  u n l ik e ly

c o n fe ss io n  o f  s e g re g a t iv e  i n t e n t ,  how i s  i n t e n t  to  be reco g n ized ?

P r a c t i c a l l y  sp eak in g , because  acknowledgement o f  s e g re g a t iv e  i n t e n t

i s  h ig h ly  u n l ik e ly ,  i f  i n t e n t  i s  to  be d isc o v e re d  i t  " . . . g e n e r a l l y  m ust

31be in f e r r e d  from  c i r c u m s ta n t ia l  e v id e n c e ."  T h is , to  th e  a u th o rs  o f  

"Reading th e  Mind o f  th e  School B oard ,"  p r e s e n ts  a  problem  because  i n  e v a lu ­

a t in g  c i r c u m s ta n t ia l  ev idence  " . . . n o  s e t  o f  f a c t o r s  compels a  f in d in g  o f  

i l l i c i t  m o tiv a tio n *  beh ind  any a c t  may l i e  a  number o f  s u b je c t iv e  m o tiva­

t i o n s . "  32

The I n t e n t  S tan d a rd : "C um ulative Im pact Theory"

T here i s  an a d d i t io n a l  c o m p lica tio n  to  th e  q u e s tio n  o f  whose i n t e n t  i s

r e le v a n t .  Must th e  se a rc h  f o r  i n t e n t i o n a l  s e g re g a tio n  s to p  a t  sch o o l

a u t h o r i t i e s ?  What i f  o th e r  governm ent a g e n c ie s  d e l ib e r a t e ly  o r  e f f e c t iv e l y

have produced se g re g a te d  neighborhoods which in  tu rn  p roduce se g re g a te d

sch o o ls?  As d is c u s s e d  by D e rr ic k  B e l l ,  "T h is  approach  g e n e r a l ly  fo c u se s

upon th e  s t r i c t  adherence  o f  a  sch o o l board  to  a  neighborhood  sch o o l p o lic y

33in  th e  fa c e  o f  r e s i d e n t i a l  s e g re g a tio n  a t t r i b u t a b l e  to  s t a t e  a c t io n ."

As a  way o f  a d d re s s in g  such i s s u e s ,  Owen F is s  o u t l in e d  what D e rr ic k  

B e l l  term ed a  "cu m u la tiv e  im pact th e o ry ."  A ccording to  F i s s ,  " . . . l o c a l  

governm ents need n o t  be co n s id e re d  a s  a  mere c o l le c t io n  o f  autonomous o r  

u n re la te d  u n i t s  . . .  [a n d ]  even i f  . . .  [ a  u n i t  o f  governm ent o th e r  th an
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sch o o l a u t h o r i t i e s ]  i s  r e s p o n s ib le ,  i t  would n o t  be u n reaso n ab le  to  th in k  

in  te rm s o f  cum ula tive  im p a c t.” Even though governm ent p o l i c i e s  m andating 

o r  c o n t r ib u t in g  to  r a c i a l l y  s e g re g a te d  neighborhoods may have ceased , 

" R e s id e n t ia l  p a t te r n s  have a  tendency  to  become f ix e d  and rem ain  s t a b l e ,  

and i t  i s  u n rea so n ab le  to  assume th a t  th o se  who in  th e  p a s t  have been s e g re ­

g a te d  by governm ent a c t io n  w i l l  o r  can move o u t o f  th e  g h e t to  and in to  a  

w h ite  neighborhood im m ediate ly  a f t e r  th e  r a c i a l  r e s t r i c t i o n s  have been 

rem oved." ^

The a d d i t io n  o f  t h i s  f a c t o r  o f  "cu m u la tiv e  im pact s ig n i f i c a n t l y  

c o m p lic a te s  any s e a rc h  f o r  s e g re g a t iv e  i n t e n t .  F o r one th in g ,  i t  r a i s e s  

th e  i s s u e  o f  how f a r  back c o u r ts  must go in  se a rc h  o f  s e g re g a t iv e  i n t e n t .

Gan one presum e t h a t  a  d e l ib e r a t e  governm ent p o l ic y  prom oting h ousing  s e g re ­

g a t io n  f i v e ,  te n ,  o r  tw enty  y e a rs  ago s t i l l  p r o je c t s  i t s e l f  in to  n e ig h b o r-

35hood sc h o o ls  today?

F u r th e r  d is c u s s io n  o f  th e  r o le  o f  governm ent i n  h o u s in g  d is c r im in a t io n  

and i t s  r e l a t io n s h ip  to  sch o o l s e g re g a tio n  w i l l  fo llo w  i n  th e  rev iew  o f  

c o u r t  c a se s  in  su b seq u en t c h a p te r s .  F o r th e  moment, I  w i l l  r e tu r n  to  th e  

q u e s tio n  o f  how u n c o n s t i tu t io n a l  schoo l s e g re g a t io n  i s  to  be i d e n t i f i e d  

a b s e n t e x p l i c i t  ev id en ce  o f  s e g re g a t iv e  i n t e n t .

I d e n t i f y in g  I n te n t :  C irc u m s ta n t ia l  Evidence

In  se a rc h in g  f o r  c irc u m stan c es  under which s e g re g a to ry  i n t e n t  can be 

in f e r r e d  a b s e n t d i r e c t  ev idence  o f  s e g re g a t iv e  m otive , many c o u r t  d e c is io n s  

and much o f  th e  l i t e r a t u r e  have fo cu sed  on th e  fo re s e e a b le  consequences o f  

p o lic y  d e c i s io n s .  A ccording to  R obert R ic h te r ,  u n d er such  a  s ta n d a rd  

governm ents a r e  h e ld  re s p o n s ib le  f o r  " . . . v a r i o u s  r a c i a l l y  n e u t r a l  sch o o l 

board  and o th e r  governm ental a c t s  t h a t  had th e  'n a t u r a l ,  p ro b ab le  and f o r e -  

s e e a b le ' e f f e c t  o f  keep ing  sc h o o ls  s e g re g a te d ."
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M arg are t M arsh a ll f in d s  su p p o r t f o r  such a  p o s i t io n  in  h e r  re a d in g  o f  

37th e  Keyes d e c is io n ,  which she a rg u es  " . . . r e v e a l s  t h a t  i n t e n t  can be 

induced  from  th e  t o t a l i t y  o f  c irc u m stan c es  and e f f e c t s  where i t  i s  e s ta b ­

l i s h e d  t h a t  sch o o l b o ard s  a c t  w ith  th e  co n sc io u s  knowledge th a t  t h e i r  

a c t io n s  w i l l  r e s u l t  in  se g re g a te d  s c h o o ls , to g e th e r  w ith  ev idence  o f  s e g re -
O Q

g a to ry  outcom es" [em p h asis  added^j.

B oth Goodman and F is s  ap p ly  t h i s  p r in c ip le  to  th e  c o n te x t o f  th e

neighborhood sc h o o l. A ccording to  Goodman, ad v o c a te s  o f  neighborhood

sc h o o ls  in  th e  c o n te x t  o f  r e s i d e n t i a l l y  se g re g a te d  com m unities can n o t

h e lp  b u t  know th a t  neighborhood sch o o ls  w i l l  be se g re g a te d  s c h o o ls . F is s

e x p la in s  th e  l i n k  betw een neighborhood s e g re g a tio n  and s e g re g a te d  sc h o o ls

m e ta p h o r ic a lly : "An in d iv id u a l  who s t a r t s  a  b o u ld e r  r o l l i n g  down a  h i l l

i s  r e s p o n s ib le  f o r  th e  expec ted  consequences, b u t  th e  in d iv id u a l  who g iv e s

th e  b o u ld e r  th e  i n i t i a l  shove and a t  th e  same tim e p o s se s se s  th e  power to

s to p  i t ,  o r  a t  l e a s t  d e f l e c t  i t ,  a t  any p o in t  on i t s  jo u rn e y  down th e  h i l l ,

39i s  even more re s p o n s ib le  f o r  th e  outcom e."

The sch o o l board  t h a t  e s ta b l i s h e s  a  neighborhood sch o o l p o lic y  i n  th e  

c o n te x t  o f  a  se g re g a te d  neighborhood c r e a te s  s e g re g a te d  s c h o o ls .  S in ce  i t  

p o s se s se s  th e  power to  o rg a n iz e  i t s  sch o o l on o th e r  th a n  neighborhood l i n e s ,  

i t  i s ,  l i k e  th e  in d iv id u a l  who f a i l s  to  d e f l e c t  th e  b o u ld e r ,  f u l l y  r e s p o n s i­

b le  f o r  th e  consequences.

These argum ents, tak en  to g e th e r ,  a s s e r t  t h a t  consequences o f  p u b lic  

p o lic y  t h a t  a r e  fo re s e e a b le  a r e  in t e n t i o n a l .  T here i s  one d i f f i c u l t y ,  how­

e v e r; where M arsh a ll spoke o f  "co n sc io u s  know ledge," Goodman and F is s  m erely  

presumed co n sc io u s  know ledge. To a s s e r t  t h a t  s e g re g a to ry  r e s u l t s  o f  a  

p a r t i c u l a r  governm ent d e c is io n  were fo re s e e a b le  i s ,  how ever, n o t n e c e s s a r ­

i l y  p ro o f  t h a t  th e  s e g re g a tio n  was in  f a c t  fo re s e e n .

A r e l a t e d  approach  f o r  d e te rm in in g  w hether o r  n o t  observed  s e g re g a tio n
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r e s u l t s  from  in t e n t io n a l  a c t io n  fo c u se s  n o t  so much on th e  f o r e s e e a b i l i t y  

o f  th e  s e g re g a tio n  a s  on th e  a v a i l a b i l i t y  o f  a l t e r n a t i v e s  to  th e  p o l i c i e s  

which produced s e g re g a t io n . O bviously , in  th e  absence o f  a l t e r n a t i v e s ,  

f o r e s e e a b i l i t y  a lo n e  cou ld  h a rd ly  be s u f f i c i e n t  grounds to  condemn a  p o lic y  

a s  u n c o n s t i tu t io n a l .  I f  th e re  were l i t e r a l l y  no a l t e r n a t i v e s  to  th e  e x i s t ­

in g  s tu d e n t  ass ig n m en t p o lic y ,  th e  m a tte r  would be ended.

T here i s ,  how ever, a  d i f f e r e n c e  in  an  approach  t h a t  em phasizes th e  

a v a i l a b i l i t y  o f  a l t e r n a t i v e s  and one t h a t  em phasizes th e  f o r e s e e a b i l i t y  o f  

s e g re g a tio n  r e s u l t in g  from  a  sch o o l b o a rd 's  chosen p o l i c i e s .  Could e v i ­

dence o f  fo re s e e a b le  s e g re g a tio n  r e s u l t in g  from  schoo l board  a c t io n s  be 

s u f f i c i e n t  to  i n f e r  s e g re g a t iv e  i n t e n t  on th e  p a r t  o f  a  sch o o l b o a rd , a b s e n t 

ev id en ce  o f  "co n sc io u s  knowledge" t h a t  th e  co u rse  o f  conduct s e le c te d  by 

th e  board  would a c tu a l ly  le a d  to  s e g re g a tio n ?  I t  i s  im p o rta n t to  n o te  

t h a t  ev id en ce  o f  a  sch o o l b o a rd 's  "co n sc io u s  knowledge" m ight be a s  d i f ­

f i c u l t  to  o b ta in  a s  ev idence  o f  s u b je c t iv e  m o tiv a tio n . O f f i c i a l s  would 

c e r t a in l y  be h e s i t a n t  to  adm it t h a t  th ey  s e le c te d  p o l i c i e s  which th e y  knew 

were s e g re g a to ry . And once a g a in  th e  is s u e  would a r i s e  a s  to  whose "con­

s c io u s  knowledge" was re le v a n t?

An approach  th a t  fo c u se s  on a l t e r n a t i v e s ,  however, m ight w e ll s h i f t  

th e  burden  o f  p ro o f  to  governm ent o f f i c i a l s  to  j u s t i f y  t h e i r  ch o ice  o f  a 

more s e g re g a t iv e  a l t e r n a t i v e  when l e s s  s e g re g a t iv e  a l t e r n a t i v e s  were a v a i l ­

a b le .  T h e ir  p re fe re n c e  f o r  a  more s e g re g a t iv e  a l t e r n a t i v e  m ight indeed  be 

co n s id e re d  to  be in d ic a t iv e  o f  s e g re g a to ry  i n t e n t .

The i s s u e  to  M arg are t M arsh a ll " . . . i s  w hether a  p a r t i c u l a r  sch o o l board  

was c o n fro n te d  w ith  'e d u c a t io n a l ly  sound and a d m in is t r a t iv e ly  f e a s ib l e  a l t e r ­

n a t iv e s ' th e  a d o p tio n  o f  which would have r e s u l t e d  in  a  l e s s e r  d eg ree  o f  
bo

s e g re g a t io n ."  Such a  p o s i t io n  fo llo w s  lo g i c a l l y  from  th e  Supreme C o u r t 's
I/, i

p o s i t io n  in  G reen which c a l le d  on de ju r e  se g re g a te d  sch o o l d i s t r i c t s
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to  j u s t i f y  t h e i r  p re fe re n c e  f o r  l e s s  e f f e c t iv e  means to  a ch iev e  in t e g r a ­

t i o n .  More w i l l  he s a id  on t h i s  p o in t  s h o r t ly .

In  th e  absence o f  d i r e c t  ev idence  o f  s u b je c t iv e  i n t e n t ,  a  combina­

t io n  o f  th e  two r e la t e d  approaches d isc u sse d  above — a d em o n stra tio n  o f  

th e  a v a i l a b i l i t y  o f  a l t e r n a t i v e s  combined w ith  th e  f o r e s e e a b i l i t y  o f  

s e g re g a tio n  r e s u l t in g  from  th e  s p e c i f i c  a l t e r n a t i v e  s e le c te d  by p o lic y  

m akers — would be th e  m ost p rom ising  approach  f o r  d e te rm in in g  s e g re g a t iv e  

i n t e n t .

As a lre a d y  a rg u ed , m ost o f  o u r a u th o rs  c e r t a in l y  assumed th e  p resen ce

o f  a l t e r n a t i v e  p o l i c i e s  n o t hav ing  th e  same fo re s e e a b le  e f f e c t s .  To

M argare t M a rsh a ll: "F o r pu rp o ses  o f  d em o n stra tin g  r a c i a l  anim us, a  p a t te r n

o f  sch o o l board  d e c is io n s  t h a t  r e v e a ls  an  e x e rc is e  o f  c h o ic e s  where th e

fo re s e e a b le  r e s u l t  was r a c i a l l y  d e f in a b le  sc h o o ls  i s  p e r s u a s iv e .  I n  th e

absence o f  dem o n strab le  r e a l  a l t e r n a t i v e s  such ev idence  i s  c o n s id e ra b ly  
4 ?

w eaker." S ig n i f i c a n t ly ,  how ever, Owen F is s  a rg u e s  t h a t  th e re  a r e  a l ­

ways a l t e r n a t i v e s  a v a i la b l e .  In  d is c u s s in g  th e  p re v a le n t  s tu d e n t  a s s ig n ­

ment system  in  N orth ern  c i t i e s ,  th e  neighborhood sch o o l zone, which has 

been observed  to  produce se g re g a te d  sc h o o ls  in  th e  fa c e  o f  p e rv a s iv e

housing  s e g re g a t io n , F i s s  o b se rv es  t h a t  " . . . t h e r e  a r e  a l t e r n a t iv e s  to  th e
43

use o f  g eo g rap h ic  c r i t e r i a  r e g a rd le s s  o f  how w idespread  t h e i r  u s e ."

I f  a l t e r n a t i v e s  to  neighborhood sc h o o ls  a r e  alw ays a v a i la b le ,  then  

q u i te  p o s s ib ly  th e  d i f f e r i n g  em phasis found in  th e  l i t e r a t u r e  between 

th e  " f o r e s e e a b i l i t y "  o f  s e g re g a tio n  and a v a i l a b i l i t y  o f  a l t e r n a t i v e s  to  

s e g re g a tio n  may n o t  be  t e r r i b l y  s i g n i f i c a n t .  The p re sen ce  o f  some l e s s  

s e g re g a t iv e  a l t e r n a t i v e  can be assumed when sc h o o ls  a r e  r a c i a l l y  im b al­

anced . Sim ply, i f  some sch o o ls  a r e  d is p r o p o r t io n a te ly  w h ite  and o th e rs  

d is p r o p o r t io n a te ly  B lack , a  s h i f t  in  s tu d e n t ass ig n m en ts  would end th e  

d is p r o p o r t io n .
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T h is , however, r a i s e s  an a d d i t io n a l  and q u i t e  s i g n i f i c a n t  is s u e :  

i s  a  d i s t r i c t ' s  f a i l u r e  to  ad o p t th e  l e a s t  s e g re g a t iv e  a l t e r n a t i v e  a v a i l ­

a b le  alw ays in d ic a t iv e  o f  s e g re g a to ry  i n t e n t  and r a c i a l  c l a s s i f i c a t i o n ?

Or, to  p u t  th e  q u e s tio n  a n o th e r  way: j u s t  how a v a i la b le  m ust an  a l t e r n a ­

t i v e  be? Should th e  s ta n d a rd  a p p lie d  h e re  be th e  same a s  t h a t  a p p l ie d  in  

Swann to  S ou thern  sch o o l d i s t r i c t s  in  th e  p ro c e s s  o f  d e se g re g a tin g  sch o o l 

system s t h a t  had been se g re g a te d  by s t a tu te ?  Or shou ld  th e  s ta n d a rd  be 

l e s s  s t r i c t  in  d i s t r i c t s  where in t e n t io n a l  s e g re g a t io n  had y e t  to  be demon­

s t r a te d ?

As we saw in  Swann, where in  th e  p ro c e s s  o f  c o n v e rtin g  from a  d u a l 

schoo l system  to  a  u n i t a r y  system  some one r a c e  o r  p red o m in an tly  one ra c e  

sch o o ls  rem ain , th e  burden  would be upon sch o o l o f f i c i a l s  " . . . t o  s a t i s f y  

th e  c o u r t  t h a t  t h e i r  r a c i a l  com position  i s  n o t  th e  r e s u l t  o f  p re s e n t  o r  

p a s t  d is c r im in a to ry  a c t io n  on t h e i r  p a r t . "  H ere th e  c o u r ts  w i l l  p r e ­

sume, a b s e n t  ev idence to  th e  c o n tra ry , t h a t  d is p r o p o r t io n a te  r a c i a l  con­

c e n t r a t io n s  in  sc h o o ls  r e s u l t  from in t e n t io n a l  a c t io n .  S im i la r ly ,  in

G reen we saw th e  C ourt c h a lle n g e  a  d i s t r i c t ' s  " . . .p r e f e r e n c e  f o r  an  a p -
4 c

p a re n t ly  l e s s  e f f e c t iv e  method" o f  ach iev in g  in t e g r a t i o n .

I f  th e  burden o f  p ro o f  b e lo n g s  to  th e  sch o o l a u t h o r i t i e s  a s  in  Swann, 

th e y  would be p re se n te d  w ith  a  ta s k  d e sc r ib e d  by J . H aro ld  F lan n e ry  a s  

fo llo w s : " In  a d d i t io n  to  p ro v in g  th e  f o r t u i t y  o f  some u n ex p la in ed  s e g re ­

g a t io n ,  th e  d e fe n d a n t d i s t r i c t  shou ld  be o b lig e d  to  d i s p e l  th e  in fe re n c e

t h a t  i t s  avo idance  o f  d e se g re g a tio n  m a n ife s ts  a  p o lic y  o f  p re s e rv in g  and

•̂6f o s te r in g  s e g re g a t io n ."

I t  i s ,  how ever, im p o rta n t to  remember t h a t  th e  c o n d it io n s  t h a t  c a l le d  

f o r  s h i f t i n g  th e  burden  o f  p ro o f  in  Swann and G reen a r e  n o t  n e c e s s a r i ly  

th e  same a s  th e  c o n d itio n s  h e r e .  Swann in v o lv ed  a  s t a t u t o r i l y  se g re g a te d  

sch o o l system  in  th e  p ro c e ss  o f  d e s e g re g a t in g . S e g re g a tiv e  i n t e n t  had
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a lre a d y  "been d em onstra ted  "by th e  f a c t  o f  th e  s t a t u t e .  The burden  p la c e d  

on th e  sc h o o ls  was to  d em o n stra te  t h a t  th e  co n tin u an ce  o f  im balanced 

sc h o o ls  was n o t th e  co n tin u in g  f r u i t  o f  s e g re g a to ry  i n t e n t .

The s ta n d a rd s  d is c u s s e d  h e re ,  however, a r e  methods f o r  d e te rm in in g  

w hether o r  n o t  s e g re g a to ry  i n t e n t  e x i s t s  in  th e  f i r s t  p la c e ;  o r  i f  th e  

n e c e s s i ty  o f  " in te n t"  i s  c h a lle n g e d , th e  s ta n d a rd s  a re  m eant to  e s t a b l i s h  

o f f i c i a l  r e s p o n s ib i l i t y  f o r  s e g re g a t io n .

Id e n t i f y in g  I n t e n t :  B a lan c in g  C osts

R eg ard less  o f  upon whom th e  burden  o f  p ro o f  i s  to  r e s t ,  i f  sch o o l

o f f i c i a l s  a r e  to  be h e ld  re s p o n s ib le  f o r  th e  " n a tu r a l ,  p ro b ab le  and f o r e -  
47se e a b le "  consequences o f  t h e i r  a c t io n s  when l e s s  s e g re g a t iv e  a l t e r n a ­

t i v e s  a r e  a v a i la b le ,  a r e  th e y  in  ev ery  in s ta n c e  re q u ire d  to  ad o p t th e  

l e a s t  s e g re g a t iv e  p o l ic y  o p tio n  b e fo re  them, r e g a r d le s s  o f  c o s t?  On t h i s  

p o in t  th e re  a re  s ig n i f i c a n t  d i f f e r e n c e s  in  th e  l i t e r a t u r e .

The a u th o rs  o f  "Reading th e  Mind o f  th e  School Board" developed  a  

t e s t  d es ig n ed  to  i d e n t i f y  what th e y  term ed " I n s t i t u t i o n a l  I n t e n t . "

The i n s t i t u t i o n a l  i n t e n t  model makes an 'u n j u s t i f i e d '  
ch o ice  o f  a  s e g re g a t iv e  p o lic y  in  th e  fa c e  o f  l e s s  
s e g re g a t iv e  a l t e r n a t i v e s  th e  b a s is  f o r  a  f in d in g  o f  
s e g re g a t iv e  i n t e n t .  A j u s t i f i c a t i o n  m ust be  c a s t  in  
te rm s o f  le g i t im a te  e d u c a tio n a l o b j e c t i v e s . . . .  I f  i t  
can  be d em onstra ted  t h a t  th e  e d u c a tio n a l o b je c t iv e s  
o f  a  schoo l board  could  b e t t e r  have been accom plished  
th ro u g h  a l t e r n a t i v e s  w ith  l e s s  fo re s e e a b le  s e g re g a t iv e  
im p ac t, th e  sch o o l board  w i l l  be h e ld  to  have a c te d  'a s  
i f '  s e g re g a tio n  had been one o f  i t s  p u rp o se s , and th e  
consequen t r a c i a l  im balance w i l l  be h e ld  to  have r e s u l t ­
ed from  s e g re g a t iv e  i n t e n t .

In  ap p ly in g  th e  i n s t i t u t i o n a l  i n t e n t  t e s t ,  th e  c o u r t  
shou ld  t r e a t  'e d u c a t io n a l  o b je c t iv e s ' a s  in c lu d in g  con­
c e rn s  o f  c o s t  o r  e f f ic ie n c y  a s  w e ll a s  th e  more obv ious 
o b je c t iv e s  o f  e d u c a tio n a l q u a l i ty ,  b o th  c o g n it iv e  and 
a f f e c t iv e ,  and p u p il  s a f e ty  . . . .

The e x is te n c e  o f  i n s t i t u t i o n a l  s e g re g a t iv e  i n t e n t  would 
be c l e a r ,  however, i f  th e  n e t  e d u c a tio n a l m e r i ts  o f  a
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s e g re g a t iv e  ch o ice  a r e  s ig n i f i c a n t l y  l e s s  th a n  th o se  
o f  an in t e g r a t i v e  a l t e r n a t i v e  . . . .  The s t a t e  shou ld  
n o t  he a h le  to  choose a  more s e g re g a t iv e  a l t e r n a t i v e  
a b s e n t some le g i t im a te  g o a l served  by th e  c h o ic e .
[em pahsis  added^ ^

As t h i s  e x te n s iv e  quo te  d e m o n s tra te s , th e  a u th o rs  a rg u e  in  e f f e c t  

t h a t  s e g re g a t iv e  s tu d e n t  ass ig n m en t p o l i c i e s  can be j u s t i f i e d  i f  th e y  

se rv e  some e d u c a tio n a l i n t e r e s t  in d ep en d en t o f  s e g re g a t io n . T h is  p o s i t io n  

i s  in  marked c o n t r a s t  to  th e  t e s t  a p p lie d  by th e  Supreme C ourt in  Swann 

to  d u a l sch o o l system s in  th e  p ro c e ss  o f  d e s e g re g a t in g . The C ourt in  

Swann argued  th a t  "The remedy f o r  . . .  s e g re g a tio n  may be a d m in is t r a t iv e ly  

awkward, in c o n v e n ie n t, and even b iz a r r e  in  some s i tu a t io n s  and may impose 

burdens on some . . . . "

In  sum, in  th e  fo rm erly  d u a l  sch o o l system  th e re  i s  an a f f i r m a t iv e  

r e s p o n s ib i l i t y  to  ac h ie v e  in t e g r a t i o n  even a t  some c o s t .  Under th e  " in ­

s t i t u t i o n a l  s ta n d a rd "  proposed in  "Reading th e  Mind o f  th e  School B o ard ,"  

however, no s e g re g a t iv e  i n t e n t  i s  assumed so long  a s  p o l i c i e s  c r e a t in g  

s e g re g a tio n  have some in d ep en d en t e d u c a tio n a l o r  f in a n c ia l  j u s t i f i c a t i o n .  

C le a r ly  th e  a u th o rs  r e j e c t  any a f f i r m a t iv e  d u ty  to  d e s e g re g a te .  They mere­

l y  r e j e c t  p o l i c i e s  which e f f e c t iv e l y  s e g re g a te  th e  r a c e s  w ith o u t some edu­

c a t io n a l  o r  f in a n c ia l  j u s t i f i c a t i o n  eq u a l to ,  o r  g r e a t e r  th a n , a l t e r n a t i v e  

l e s s  s e g re g a t iv e  p o l i c i e s .  They make no m ention , how ever, o f  any e d u c a tio n a l 

b e n e f i t s  i n t r i n s i c  to  an in te g r a te d  e d u c a tio n .

A second approach  to  id e n t i f y in g  u n c o n s t i tu t io n a l  s e g re g a t io n  was 

p roposed  by Owen F i s s .  Focusing more narro w ly  on th e  i s s u e s  r a is e d  by 

neighborhood schoo l zones t h a t  r e f l e c t  r e s i d e n t i a l  s e g re g a t io n , F i s s  a rg u es  

t h a t  we m ust b a lan ce  th e  p e rc e iv e d  damage done by im balanced  sc h o o ls  a g a in s t  

th e  v a lu e s  fu r th e r e d  by g eo g rap h ic  zo n es. I n  w eighing th e  is s u e s  in v o lv ed  

in  such a  b a la n c e , F i s s  o b se rv es  t h a t  " . . . r a c i a l l y  im balanced  sc h o o ls  may



r e s u l t  from  governm ental r e c o g n i t io n  o f  n o n -d is c r im in a to ry  i n t e r e s t s ,  

l i k e  th e  avo idance o f  t r a n s p o r ta t io n ,  t h a t  in  c e r t a in  c irc u m stan c es  may 

j u s t i f y  a  sch o o l h o a r d 's  r e f u s a l  to  u n d e rta k e  c o r r e c t io n a l  m easures, even 

a t  th e  expense o f  some im pairm ent o f  e d u c a tio n a l o p p o r tu n i ty ."  ^

T h is  approach  d i f f e r s  from th e  " i n s t i t u t i o n a l  in t e n t"  approach  d i s ­

cussed  above, in  t h a t  F i s s  assum es th e re  i s  a  p o s i t iv e  v a lu e  to  i n t e g r a ­

t io n  which can c e r t a in ly  he  outw eighed hy o th e r  le g i t im a te  e d u c a tio n a l 

co n ce rn s , h u t  which i s  n o t  to  he ig n o red  sim ply  because th e  p o l ic y  a l t e r n a ­

t i v e  s e le c te d  hy th e  schoo l board  f u r th e r s  some e d u c a tio n a l i n t e r e s t .

An im p o rta n t b a s is  f o r  th e  d i s t i n c t i o n  between th e  approach  adop ted

hy th e  ad v o ca te s  o f  " i n s t i t u t i o n a l  in te n t"  and th e  F is s  approach  i s  F i s s 's

d i s t i n c t i o n  between what he te rm s schoo l hoard  p o l i c i e s  o f  "ap p ro v a l"  and

p o l i c i e s  o f  " d is r e g a rd ."

A p o lic y  o f  ap p ro v a l e x i s t s  when th e  sch o o l board  d e s i r e s  
to  m a in ta in  s e p a ra t io n  o f  th e  r a c e s  h u t  need n o t  c r e a te  
g eo g rap h ic  d e v ia t io n s  to  r e a l i z e  t h i s  d e s i r e .  A dvantage 
i s  tak en  o f  th e  e s ta b l is h e d  r e s i d e n t i a l  p a t te r n  and th e  
sch o o l hoard  need o n ly  p e r s i s t  in  f a i t h f u l l y  u s in g  geo­
g ra p h ic  c r i t e r i a  to  f u l f i l l  i t s  p u rp o se . W ith th e  p o l ic y  
o f  d is r e g a r d ,  th e re  i s  an absence o f  d e s i r e  o r  pu rpose on 
th e  p a r t  o f  th e  sch o o l hoard  to  s e p a ra te  th e  r a c e s  . . .  
im balance i s  co n s id e re d  e d u c a t io n a l ly  i r r e l e v a n t  . . .  [a n d  
th e  c o s t  o f  c o r r e c t in g  im balance i s  c o n s id e re d  to  outw eigh 
th e  g a in ] .  The good f a i t h  o f  th e  sch o o l board  d i s t i n ­
g u is h e s  th e  two p o l i c i e s .  51

Under c irc u m stan c es  where F i s s  cou ld  d e t e c t  ev id en ce  t h a t  a  sch o o l 

board  was p le a se d  w ith  a  s t a t u s  quo t h a t  m a in ta in s  im balance even w ith o u t 

m a n ip u la tio n , he would g r a n t  l e s s  d e fe re n c e  to  th e  sch o o l b o a r d 's  a s s e s s ­

ment o f  e d u c a tio n a l b e n e f i t s  flo w in g  from a  neighborhood sch o o l system  

th a n  he would g r a n t  to  a  sch o o l system  which a c c e p ts  im balance a s  e d u c a tio n ­

a l l y  i r r e l e v a n t .  When th e  p o l ic y  i s  one o f  " d is re g a rd "  r a t h e r  th an  "app rov ­

a l , "  he would assume some v a l i d i t y  in  a  b o a rd ’ s  view  t h a t  th e  b e n e f i t s  a c ­

c ru in g  to  neighborhood sc h o o ls  outw eigh th e  i n t e r e s t  in  c o r r e c t in g  im balance . 

However, a  c o u r t  may be j u s t i f i e d  in  r e fu s in g  to  d e f e r  to  th e  a sse ssm en t o f



a  sch o o l hoard  " . . . o n  th e  grounds t h a t  th e  sch o o l hoard  d o es  n o t  r e p r e s e n t  

th e  i n t e r e s t s  o f  th e  m in o r ity  group a f f e c te d  hy im balance . . . .  Where t h i s

i s  th e  c a se , th e  a p p ea l in h e re n t  in  a  n e g o t ia te d  r e s o lu t io n  o f  com peting
52

i n t e r e s t s  i s  la c k in g  . . . . "

I t  i s  im p o rta n t to  s t r e s s  t h a t  n e i th e r  p o l i c i e s  o f  "ap p ro v a l"  n o r 

p o l i c i e s  o f  " d is re g a rd "  in v o lv e  m an ip u la tio n  o f  schoo l a t te n d a n c e  zones 

to  m a in ta in  s e g re g a t io n .  Such a c t i v i t i e s  would he presumed u n c o n s t i tu t io n ­

a l  hy F i s s .  R a th e r, F is s  o u t l in e s  c irc u m stan c es  when a  sch o o l h o a rd 's  

f a i l u r e  to  a c t  to  c o r r e c t  im balance r e s u l t in g  from  neighborhood sc h o o ls  

would, i t s e l f ,  he u n c o n s t i tu t io n a l  — when in a c t io n  e q u a ls  u n c o n s t i tu t io n ­

a l  a c t io n .

To F i s s ,  th e  c e n t r a l  q u e s tio n  i s :  does " th e  j u s t i f i c a t i o n  f o r  th e  use 

o f  g eo g rap h ic  c r i t e r i a  . . .  outw eigh th e  im p e rfe c tio n s  in  e d u c a tio n a l op­

p o r tu n i ty  . . . . "  I f  th e  answ er i s  no, " . . . t h e  sch o o l hoard  i s  o b lig e d  to

53remedy o n ly  th e  harm fu l im balance t h a t  i s  a l s o  u n j u s t i f i e d . "

One obv ious p o in t  o f  d i s t i n c t i o n  betw een F i s s 's  app roach  and t h a t  

found in  "Reading th e  Mind o f  th e  School Board" i s  t h a t  F i s s  assum es th a t  

r a c i a l  im balance i s  p ro b ab ly  e d u c a t io n a l ly  harm fu l w h ile  th e  Y ale Law 

J o u rn a l  n o t e 's  a u th o rs  assume t h a t  r a c i a l  im balance i s  harm fu l o n ly  when 

th e re  i s  "stig m a" a t ta c h e d ;  i . e . ,  i n  c irc u m stan c es  o f  d e l ib e r a t e  r a c i a l  

c l a s s i f i c a t i o n .  A d d it io n a l ly ,  in  h i s  d i s t i n c t i o n  betw een p o l i c i e s  o f  

"ap p ro v a l"  and p o l i c i e s  o f  " d is r e g a r d ,"  F is s  assum es th e  a v a i l a b i l i t y  o f  

some ev id en ce  in d ic a t in g  th e  p re sen ce  o f  s e g re g a t iv e  i n t e n t ,  w h ile  th e  

Y ale Law J o u rn a l  a u th o rs  a r e  more concerned w ith  id e n t i f y in g  se g re g a to ry  

i n t e n t .

The two ap p roaches can be summed up a s  fo llo w s : th e  " i n s t i t u t i o n a l "  

approach  assum es r a c i a l  im balance i s  u n c o n s t i tu t io n a l  i f  a  schoo l board  

a d o p ts  a  more s e g re g a t iv e  a l t e r n a t i v e  w ith o u t some in d ep en d en t e d u c a tio n a l
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j u s t i f i c a t i o n .  The F is s  ap p roach , on th e  o th e r  hand, assum es t h a t  r a c i a l  

im balance i s  u n c o n s t i tu t io n a l  u n le s s  th e  c o s ts  o f  a c h ie v in g  r a c i a l  b a lan ce  

a r e  g r e a t e r  th a n  th e  e d u c a tio n a l b e n e f i t s  a c c ru in g  from  r a c i a l  b a la n c e .

In  in s ta n c e s  where a  sch o o l board  shows ev id en ce  o f  some r a c i a l  anim us o r  

i n s e n s i t i v i t y  tow ard m in o r ity  i n t e r e s t s ,  he would be s c e p t i c a l  o f  t h e i r  

a ssessm en t o f  th e  c o s ts  o f  a c h ie v in g  in t e g r a t i o n .  Where no ev idence o f  

"ap p ro v a l"  o f  s e g re g a t io n  i s  p r e s e n t ,  F is s  m igh t d e f e r  to  th e  judgm ent o f  

th e  sch o o l b o a rd .

S e g re g a tiv e  E f f e c t  A lone I s  U n c o n s ti tu t io n a l

The th i r d  approach  to  be d is c u s se d  c a r r i e s  F i s s 's  a n a ly s i s  a  s te p  

f u r t h e r .  R obert R ic h te r  assum es t h a t  r a c i a l  im balance p roduces harm 

com parable to  t h a t  condemned in  Brown in  th e  d u a l schoo l system . R ic h te r  

does n o t  abandon th e  s ta n d a rd  o f  " s t a t e  im posed" s e g re g a tio n  d is c u s se d  in  

Brown, b u t  because  th e  s t a t e  u s u a l ly  p o sse sse s  th e  c a p a c ity  to  o p e ra te  non­

se g re g a te d  s c h o o ls , he assum es a l l  s e g re g a tio n  i s  " s t a t e  im posed ." The 

s ta n d a rd  he p ro p o ses  " . . . a v o i d s  i l l u s i v e  q u e s tio n s  o f  m otive o r  c a u s a tio n

and fo c u se s  on th e  a b i l i t y  o f  a  sch o o l board  to  ach iev e  g r e a t e r  in t e g r a -
<11.

t io n  w ith o u t s a c r i f i c i n g  o th e r  im p o rta n t v a lu e s ."

As was th e  case  w ith  th e  s ta n d a rd s  o u t l in e d  above, R ic h te r  assum es

governm ent r e s p o n s ib i l i t y  f o r  a v o id a b le  s e g re g a t io n  when l e s s  s e g re g a to ry

a l t e r n a t i v e s  a r e  a v a i la b l e .  I n  a s s e s s in g  a  sch o o l d i s t r i c t ' s  f a i l u r e  to

ad o p t th e  l e a s t  s e g re g a to ry  a l t e r n a t i v e s ,  how ever, R ic h te r 's  "new eq u a l

p r o te c t io n  t e s t "  would r e q u ir e

th e  s t a t e  to  show a  'c o m p e llin g  s t a t e  i n t e r e s t '  in  o rd e r  to  
j u s t i f y  i t s  conduct . . . .  I n  ap p ly in g  t h i s  s ta n d a rd  in  con­
t e x t s  o th e r  th a n  sch o o l d e s e g re g a t io n , c o u r ts  have in v a r ia b ly  
found a l t e r n a t i v e s ,  n o n d isc r im in a to ry  means o f  acco m p lish in g  
th e  le g i t im a te  ends so u g h t by th e  s t a t e .  C onsequen tly , a  
s t a t e  has  n e v e r succeeded in  showing i t s  i n t e r e s t  to  be com­
p e l l i n g .  In  th e  schoo l c o n te x t ,  how ever, w h ile  th e  burden
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on th e  s t a t e  would be heavy, I t  would n o t be in su rm oun t­
a b le  s in c e  i t  i s  o f te n  im p o ss ib le  o r  ex trem ely  im p ra c t i -  
c a l  to  c o n s tru c t  a  schoo l system  w ith o u t r a c i a l  im balance .

T h is  s ta n d a rd  would in  e f f e c t  p ro v id e  a  uniform  n a t io n a l  s ta n d a rd  

f o r  sch o o l d e s e g re g a t io n . "£T]he c o u r t 's  in q u iry  would be i d e n t i c a l  w ith  

t h a t  which shou ld  p ro p e r ly  be made in  fo rm u la tin g  a  remedy once govern ­

ment r e s p o n s ib i l i t y  i s  e s ta b l is h e d  — w hether a  com pelling  s t a t e  i n t e r e s t  

p re c lu d e s  g r e a t e r  b a la n c e ."  ^

R ic h te r 's  a p p l ic a t io n  o f  a  "com pelling  s t a t e  i n t e r e s t "  t e s t  to  sch o o l 

d i s t r i c t s  n o t s e g re g a te d  by s t a t u t e  would, l i k e  th e  ap p roaches o f  F is s  and 

th e  a u th o rs  o f  "Reading th e  Mind . . . , "  in v o lv e  b a la n c in g  c o s ts ,  b u t  th e  

p resum ption  in  f a v o r  o f  in te g r a t io n  would be g r e a t e r .  A lso  th e  b a lan c in g  

o f  c o s ts  and b e n e f i t s  would n o t be d i r e c te d  tow ard th e  d is c o v e ry  o f  s e g re ­

g a t iv e  i n t e n t ,  b u t  r a t h e r  tow ard a  d e te rm in a tio n  o f  w hether in t e g r a t io n  

was p r a c t i c a l .  Only i f  " . . . t h e  s t a t e  dem o n stra ted  t h a t  th e  o v e r a l l  q u a l­

i t y  o f  e d u c a tio n  would s u f f e r  i f  d e s e g re g a tio n  were a ttem p ted "  could  d e -

57s e g re g a tio n  be av o id ed .

As in  Swann. R ic h te r  would ta k e  in to  acco u n t th e  c o s t  o f  "b u s in g ,"  

b u t s im i la r  to  th e  C ourt in  Swann, he would c o n s id e r  th e  c o s ts  o f  "busing" 

to  be a c c e p ta b le  so long  a s  n e i th e r  h e a l th  and s a f e ty  n o r e d u c a tio n  were 

s ig n i f i c a n t l y  im pinged . S im i la r ly ,  a l th o u g h  abandonment o f  neighborhood 

sc h o o ls  in v o lv e s  some c o s t  in  t h a t  i t  cou ld  i n t e r f e r e  w ith  " e x t r a - c u r r i c u ­

l a  a c t i v i t i e s ,  p a r e n t - te a c h e r  a s s o c ia t io n s ,  . . .  w a lk -in  sc h o o ls , . . .  and 

a s s o c ia t io n a l  p re fe re n c e s  among members o f  a  r e s i d e n t i a l  com m unity," w hether 

such i n t e r e s t s  would overcome th e  need f o r  in t e g r a t i o n  would depend on 

c irc u m stan c es  p e c u l ia r  to  p a r t i c u l a r  com m unities. F o r exam ple, " g r e a t  

w eight" shou ld  n o t  be p laced  on a  w h ite  community d e s i r e  to  m a in ta in  a
tro

neighborhood sch o o l which r e f l e c t s  p r iv a te  r e s i d e n t i a l  s e g re g a t io n .

O th e r c o s ts  to  be co n s id e re d  in  d e c id in g  w hether s te p s  tow ard in t e g r a -
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t io n  would be re q u ire d  in c lu d e  p o s s ib le  "w h ite  f l i g h t "  and p o s s ib le  con­

sequences flow ing  from e f f o r t s  to  bypass sch o o l d i s t r i c t  l i n e s .  I f  a  

d e s e g re g a tio n  p la n  i s  l i k e l y  to  be d e fe a te d  by w h ite  non-com pliance in  

th e  form  o f  "w h ite  f l i g h t , "  t h a t  would be a  r e le v a n t  f a c t o r  t h a t  " . . . m u s t  

be d e a l t  w ith  by c o u r ts  in  d e te rm in in g  w hether f u r t h e r  i n t e g r a t i o n  i s  

p o s s ib le ."  59  i f  genu ine  d e se g re g a tio n  would r e q u ir e  su p e rsed in g  e x i s t ­

in g  sch o o l d i s t r i c t  l i n e s ,  " . . . p a r t i c u l a r l y  where d i s t r i c t s  c o in c id e  w ith  

p r e - e x i s t in g  m u n ic ip a l b o u n d a r ie s ,"  R ic h te r  would t r e a t  such  b o u n d a rie s  

w ith  g r e a t  d e fe re n c e . B ut a t  th e  same tim e he r e j e c t s  any i r o n - c la d  

p r o h ib i t io n .  ^

L ike  R ic h te r ,  F rank  Goodman r e j e c t s  any req u ire m en t t h a t  s e g re g a to ry  

i n t e n t  be found b e fo re  r a c i a l  i s o l a t i o n  i s  co n s id e re d  to  be u n c o n s t i tu t io n ­

a l .  Those who know ingly m a in ta in  s e g re g a te d  neighborhood sc h o o ls  have 

" . . . n o  d e c is iv e  m oral advan tage o v e r th o se  who d e l ib e r a t e ly  se g re g a te  by 

r a c e ."  Goodman con ten d s t h a t  in  b o th  Brown and B o ll in g s  th e  Supreme C ourt 

assumed t h a t  B lack  c h i ld re n  le a r n  more in  b i r a c i a l  s c h o o ls .  ^  Those who 

adv o ca te  neighborhood sch o o ls  on th e  o th e r  hand im p l i c i t l y  a rg u e  " . . . t h a t  

c h i ld re n  le a r n  more e f f e c t iv e l y  in  th e  co m fo rta b le , f a m i l i a r ,  homogeneous 

atm osphere o f  a  neighborhood s c h o o l."  Of c o u rse , i s s u e s  o f  " . . . s a f e t y ,  

conven ience , economy and o th e r  n o n ed u ca tio n a l v a lu e s  a r e  a ls o  in v o lv e d ,

[ b u t  n o n e th e le s s ]  m ost ad v o ca te s  o f  neighborhood sc h o o ls  would be embar­

ra s s e d  i f  fo rc e d  to  concede th a t  t h e i r  p o lic y  would r e s u l t  in  i n f e r i o r

62e d u c a tio n  f o r  b la c k s ."

In  sum, to  Goodman th e  i s s u e  b o i l s  down to  w hether o r  n o t  s e g re g a te d  

sc h o o ls  a r e  i n f e r i o r ,  and he ad m its  t h a t  th e  e m p ir ic a l ev id en ce  in  t h i s  

re g a rd  i s  q u e s tio n a b le .  N e v e r th e le s s , he a s s e r t s  t h a t  on t h i s  p a r t i c u l a r  

i s s u e ,  th e  Supreme C o u rt in  Brown h as  a lre a d y  spoken . Of c o u rse , he assum es
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t h a t  th e  s t a t e  imposed se g re g a tio n  d is c u s se d  in  Brown and s t a t e  a c q u ie s ­

cence in  neighborhood s e g re g a tio n  a re  e q u iv a le n t .

D e sp ite  rem ain ing  d o u b ts  ab o u t th e  is s u e  o f  harm, Goodman's " . . . c o n ­

c lu s io n  i s  t h a t  th e  ev idence  o f  harm fu l e d u c a tio n a l e f f e c t s  i s  s tro n g  

enough to  su p p o rt a  c o n s t i tu t i o n a l  req u ire m en t t h a t  b la c k  c h i ld re n  be
/ T o

g iv e n  v o lu n ta ry  a c c e s s  to  b i r a c i a l  s c h o o ls ."  I n  e s se n c e , h i s  argum ent 

am ounts to  a  p o s i t io n  th a t  th e re  i s  s u f f i c i e n t  ev idence  o f  harm to  make a  

s t a t e ' s  c o n fin in g  o f  B lacks to  se g re g a te d  neighborhood sc h o o ls  an i n f r in g e ­

ment on l i b e r t y  and e q u a l p r o te c t io n ,  b u t  th e re  i s  i n s u f f i c i e n t  ev id en ce  to  

mandate r a c i a l  b a la n c in g .

Summary

To sum up t h i s  d is c u s s io n  o f  v a r io u s  ap p roaches found in  th e  l i t e r a ­

tu r e  conce rn ing  how u n c o n s t i tu t io n a l  s e g re g a tio n  i s  to  be i d e n t i f i e d  a b s e n t 

e x p l i c i t l y  s e g re g a t iv e  s t a t u t e s ,  th e  m ajor p o in t  o f  d i s t i n c t i o n  i s  w hether 

u n c o n s t i tu t io n a l  s e g re g a tio n  can be presumed i f  governm ent p o l i c i e s  have 

a  s e g re g a to ry  e f f e c t  o r  w hether in d ep en d en t ev idence o f  s e g re g a t iv e  m otive 

o r  i n t e n t  i s  r e q u ire d .  T h is  d i s t i n c t i o n  i t s e l f  i s  based  on w hether s e g re ­

g a t io n  i s  u n c o n s t i tu t io n a l  because  i t  harms th e  e d u c a tio n  o f  m in o rity  

c h i ld r e n ,  r e g a r d le s s  o f  th e  cau se , o r  w hether th e  harm i n f l i c t e d  i s  due 

to  th e  "stig m a" a t ta c h e d  to  m in o r ity  c h i ld re n  by a  d e l ib e r a t e  s t a t e  p o l ic y  

to  s e p a ra te  them from  th e  dom inant m a jo r i ty .

I f  s e g re g a tio n  p e r  se  i s  h a rm fu l, th en  o n ly  p ro o f o f  g r e a t e r  harm 

flow ing  from  e f f o r t s  to  c o r r e c t  i t  would be s u f f i c i e n t  to  j u s t i f y  th e  con­

tin u a n c e  o f  r a c i a l l y  i d e n t i f i a b l e  s c h o o ls . I f ,  on th e  o th e r  hand, s e g re ­

g a t io n  i s  harm fu l o n ly  when i t  i s  th e  in t e n t io n a l  p ro d u c t o f  p u b lic  p o lic y ,  

then  th e  s t a t e  need o n ly  d em o n stra te  t h a t  s e g re g a tio n  i s  a  s id e  e f f e c t  o f  

le g i t im a te  e d u c a tio n a l p o l i c i e s  to  r e f u te  any in fe re n c e  o f  u n c o n s t i tu t i o n a l i ty .
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There may b e , how ever, in s ta n c e s  when th e  p resen ce  o f  le g i t im a te  

e d u c a tio n a l concerns cou ld  o b scu re  a  concom itan t governm ental d e s i r e  to  

m a in ta in  s e g re g a t io n . A governm ent p o lic y  f u r th e r in g  h o using  d is c r im in a ­

tio n  cou ld  be r e f l e c te d  in  neighborhood sch o o l p o lic y  which in  i t s e l f  can 

be j u s t i f i e d  on e d u c a tio n a l g ro u n d s . A p o l ic y  o f  neighborhood sch o o ls  

t h a t  on th e  s u r fa c e  can be su p p o rted  by n o n -d is c r im in a to ry  j u s t i f i c a t i o n s  

may mask a  com m unity 's i n t e n t  to  m a in ta in  se g re g a te d  sc h o o ls  — a  d e s i r e  

th a t  does n o t  escape  th e  a t t e n t i o n  o f  th e  m in o r ity  community and t h a t  has 

th e  e f f e c t  o f  " s t ig m a tiz in g "  th e  m in o r ity  community.

F i s s 's  d i s t i n c t i o n  between p o l i c i e s  o f  "ap p ro v a l"  and p o l i c i e s  o f

64" d is re g a rd "  may indeed  be sin im p o rta n t d i s t i n c t i o n .  The q u e s tio n  l e f t  

unansw ered, however, i s  how such a  p o lic y  o f  "ap p ro v a l"  i s  to  be reco g n ized  

a b s e n t c l e a r  ev id en ce  o f  s e g re g a to ry  i n t e n t  o r  th e  s e le c t io n  o f  p a r t i c u l a r  

s tu d e n t  a ss ig n m en t p o l i c i e s  u n ju s t i f i e d  by t r a d i t i o n a l  e d u c a tio n a l o r  f in a n ­

c i a l  c o n s id e ra t io n s .  I t  may be t h a t  in  th e  absence o f  a f f i r m a t iv e  e f f o r t s  

to  a c h ie v e  sch o o l i n t e g r a t i o n ,  we a r e  j u s t i f i e d  i n  assum ing th e  p re sen ce  o f  

s e g re g a t iv e  i n t e n t .  S u pport f o r  such an assum ption  w i l l  be found in  th e  

d is c u s s io n  o f  some d i s t r i c t  c o u r t  c a se s  below . And a  c o n s id e ra tio n  o f  

th e  le g it im a c y  o f  such  a  p o s i t io n  in  l i g h t  o f  what i s  known a b o u t th e  p o lic y  

making p ro c e s s  w i l l  be a  m ajo r concern  o f  t h i s  d i s s e r t a t i o n .

In  th e  c h a p te rs  t h a t  fo llo w  I  w i l l  d is c u s s  s e v e ra l  c o u r t  d e c is io n s  p r i ­

m a rily  a t  th e  d i s t r i c t  c o u r t  l e v e l  to  i l l u s t r a t e  how s e v e r a l  c o u r ts  have 

a d d re sse d  is s u e s  s im i la r  to  th o se  r a is e d  in  th e  l i t e r a t u r e .  F o llow ing  t h i s  

su rvey  o f  low er c o u r t  d e c is io n s ,  I  w i l l  rev iew  s e v e ra l  r e c e n t  Supreme C ourt 

r u l in g s  which a d d re s s  th e  is s u e s  b e fo re  u s .  Having done so , we w i l l  be in  

a  p o s i t io n  to  e v a lu a te  th e  d i r e c t io n  o f  th e  C ourt in  th e  l a t e  1970s and th e  

f u tu r e  o f  sch o o l in t e g r a t i o n  in  th e  U nited  S t a t e s .

C le a r ly ,  a s  th e  d is c u s s io n  to  t h i s  p o in t  i l l u s t r a t e s ,  when c o u r ts
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lo o k  a t  th e  d e c is io n s  o f  sch o o l h o a rd s  and s t a t e  e d u c a tio n  d e p a rtm e n ts , 

th ey  a r e  in v o lv ed  in  th e  a n a ly s i s  and e v a lu a tio n  o f  p u b lic  p o l ic y .  P a r t i c u ­

l a r l y  when th ey  a t te m p t to  guage th e  i n t e n t  o f  p u b lic  p o l ic y ,  th e y  make 

assum ptions a b o u t th e  components o f  th e  p o l ic y  making p ro c e s s .  In  th e  

f i n a l  c h a p te r  I  w i l l  compare and e v a lu a te  th e  u n d e rs ta n d in g  o f  th e  p ro c e s s  

in  th e  l e g a l  l i t e r a t u r e  and th e  c o u r ts  w ith  th e  app ro ach es  to  s im i la r  

q u e s tio n s  which a r e  p r e v a le n t  in  p o l i t i c a l  s c ie n c e .
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CHAPTER THREE

IDENTIFYING UNCONSTITUTIONAL SEGREGATION: THE DISTRICT COURTS

In  a  s e r i e s  o f  d e c is io n s  from 1 9 7 ^ -1 9 7 7 , th e  Supreme C ourt e f f e c t i v e ­

ly  s ig n a le d  a  r e t r e a t  from  th e  s ta n d a rd s  f o r  id e n t i f y in g  u n c o n s t i tu t io n a l  

s e g re g a tio n  found in  many d i s t r i c t  c o u r t  c a se s  and in  much o f  th e  l i t e r a ­

tu r e .  The q u e s tio n  b e fo re  th e  C ourt was sim ply  when does r a c i a l  i s o l a t i o n  

i n  th e  sc h o o ls  amount to  a  c o n s t i tu t i o n a l  v io l a t i o n .  The answ er o f  th e  

Supreme C o u rt in  Swann had been when s e g re g a tio n  i s  th e  r e s u l t  o f  d e l ib e r a t e  

s t a t e  p o l ic y .  T h is  answ er, however, had n o t re s o lv e d  th e  i s s u e ,  r a th e r  i t  

had serv ed  a s  a  s t a r t i n g  p o in t  f o r  a d d i t io n a l  q u e s t io n s .  How do you e v a lu ­

a t e  s t a t e  p o lic y ?  Must th e  c o u r ts  f in d  s p e c i f i c  in s ta n c e s  o f  d is c r im in a to ry  

i n t e n t  o r  i s  mere d is c r im in a to ry  e f f e c t  s u f f i c i e n t  in  i t s e l f  to  prove d i s ­

c r im in a to ry  in te n t?  I s  a  d is p ro p o r t io n  o f  B lacks and w h ite s  in  p a r t i c u l a r  

sc h o o ls  s u f f i c i e n t  to  prove d is c r im in a to ry  in te n t?  Or i s  r a c i a l  i s o l a t i o n  

o n ly  u n c o n s t i tu t io n a l  when i t  i s  proven by o th e r  ev idence to  be a  d e l ib e r a t e  

end o f  p u b lic  p o l ic y .

The v a r i e ty  o f  ways in  which th e s e  and s im i la r  q u e s tio n s  have been 

answ ered by f e d e r a l  c o u r ts  around th e  c o u n try  i l l u s t r a t e  th e  d i f f i c u l t i e s  

inv o lv ed  in  a r r iv in g  a t  an ad eq u a te  d e f in i t i o n  o f  governm ent r e s p o n s ib i l i t y  

f o r  schoo l s e g re g a t io n .

The d e b a te  f i r s t  su rfa c e d  n a t io n a l ly  i n  th e  Surpeme C ourt d e c is io n  in  

th e  D enver c a s e .  ^ Keyes p o in te d  to  th e  d i f f i c u l t i e s  th e  c o u r ts  would en­

c o u n te r  in  d e v is in g  p o l ic y  f o r  nom inally  in te g r a te d  sch o o l system s which 

n o n e th e le s s  showed ev idence  o f  d is c r im in a to ry  p r a c t i c e s .  B efo re  i l l u s ­

t r a t i n g  v a r io u s  app ro ach es  tak en  by d i s t r i c t  c o u r ts ,  I  w i l l  beg in  w ith  an 

a n a ly s i s  o f  th e  Keyes d e c is io n .
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The D enver D ec is io n  
2

Keyes re p re s e n te d  th e  Supreme C o u r t 's  f i r s t  a t te m p t to  ap p ly  th e  

p r in c ip le s  o f  i t s  p r i o r  d e c is io n s  concern ing  sch o o l d i s t r i c t s  s e g re g a te d  

by s t a t u t e  to  th e  d i f f e r i n g  c irc u m stan c es  in  th e  N orth  and West where sch o o l 

s e g re g a tio n  was in  f a c t  w idely  fo rb id d e n  by s t a t u t e .  U nlike th e  s i t u a t io n  

in  th e  S ou th , th e  Denver schoo l system  was n o t  a b s o lu te ly  s e g re g a te d . B lack  

and w hite  c h i ld r e n  d id  l e g a l ly  a t te n d  schoo l to g e th e r .  The C ourt h e re  had 

to  a d d re s s  i t s e l f  r a th e r  to  a  s e t  o f  c irc u m stan c es  r e s u l t in g  from  g o v ern ­

ment a c t io n  which impeded s u b s t a n t i a l  in t e g r a t i o n .

The Supreme C ourt acc ep ted  th e  D i s t r i c t  C o u r t 's  f in d in g  th a t  in c id e n ts  

o f  de .jure s e g re g a tio n  e x is te d  w ith in  th e  Denver sch o o l sy stem . The is s u e  

b e fo re  th e  Supreme C ourt was w hether th e  ev idence  o f  in t e n t i o n a l  schoo l 

se g re g a tio n  w ith in  th e  P ark  H i l l  s e c t io n  o f  th e  c i t y  was s u f f i c i e n t  to  war­

r a n t  a  f in d in g  th a t  th e  e n t i r e  D enver sch o o l system  was u n c o n s t i tu t io n a l ly  

s e g re g a te d . The D i s t r i c t  C ourt i n  i t s  d e c is io n  chose to  i s o l a t e  th e  P ark

H i l l  s e c t io n  where se g re g a to ry  sch o o l board  a c t io n  had been proven from
\

o th e r  s e c t io n s  o f  th e  c i t y  where i n t e n t io n a l  s e g re g a tio n  had n o t  been d i ­

r e c t l y  p roven . To th e  D i s t r i c t  C ourt p ro o f  o f  i n t e n t io n a l  s e g re g a t io n  e l s e ­

where in  th e  c i t y  was in a d e q u a te , and i t  concluded t h a t  th e  f in d in g  o f

in t e n t io n a l  s e g re g a tio n  in  P ark  H i l l  "was n o t  in  any sen se  m a te r ia l  to  th e
3

q u e s tio n  o f  s e g re g a to ry  i n t e n t  in  o th e r  a re a s  o f  th e  c i t y . "  ^

The Supreme C ourt r e je c te d  th e  D i s t r i c t  C o u r t 's  s e p a ra t io n  o f  th e  

P ark  H i l l  s e c t io n  from th e  r e s t  o f  D enver.

The t h r u s t  o f  th e  Swann d e c is io n  had been to  d e te rm in e  what d eg ree  o f  

d e s e g re g a tio n  was r e q u ire d  in  p re v io u s ly  se g re g a te d  sch o o l sy stem s. The 

C ourt was re q u ir e d  to  d i s t i n g u is h  c o n tin u in g  r a c i a l  i s o l a t i o n  which cou ld  

n o t  be a t t r i b u t e d  to  s t a t e  a c t io n  from  r a c i a l  i s o l a t i o n  caused  by s t a t e  

a c t io n .  The c l e a r  r e s u l t  o f  Swann was t h a t  in  a  system  where i n t e n t i o n a l
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s e g re g a tio n  was th e  e s ta b l is h e d  " le g a l"  p o l ic y ,  a l l  rem ain ing  r a c i a l  i s o ­

l a t i o n  can be presumed to  r e s u l t  from  s t a t e  a c t io n .  I t  rem ained f o r  th e  

schoo l a u t h o r i t i e s  to  show th a t  s e g re g a tio n  t h a t  rem ained once nom inal 

in t e g r a t i o n  was ach iev ed  was n o t  th e  r e s u l t  o f  governm ent a c t io n .

Swann concerned a  schoo l d i s t r i c t  t h a t  had been p re v io u s ly  t o t a l l y  

se g re g a te d  by law . The q u e s tio n  in  Keyes was w hether th e  sane  s t r i c t  s ta n ­

d a rd s  o f  a c c o u n ta b i l i ty  and presum ption  o f  u n c o n s t i tu t i o n a l i ty  a p p lie d  to  

a  d i s t r i c t  w hich, a lth o u g h  n om inally  in t e g r a te d ,  had been shown to  have 

pursued  p o l i c i e s  in ten d ed  to  m inim ize i n t e g r a t i o n .

The Supreme C ourt concluded th a t  th e  f in d in g  o f  i n t e n t i o n a l  s e g re ­

g a t io n  in  th e  P ark  H i l l  s e c t io n  " . . .  d id  n o t r e l a t e  to  an  in s u b s ta n t i a l
If,

o r  t r i v i a l  frag m en t o f  th e  schoo l sy stem ."  The C o u rt concluded  th a t  

th e re  i s  no req u ire m en t to  prove t h a t  each  and ev e ry  schoo l was d e l i b ­

e r a t e ly  s e g re g a te d . "Where p l a i n t i f f s  prove t h a t  sch o o l a u t h o r i t i e s  

have c a r r ie d  o u t a  sy s te m a tic  program o f  s e g re g a tio n  a f f e c t in g  a  sub­

s t a n t i a l  p o r t io n  o f  th e  system , i t  i s  o n ly  common sen se  to  conclude th a t  

th e re  e x i s t s  a  p r e d ic a te  f o r  a  f in d in g  o f  th e  e x is te n c e  o f  a  d u a l schoo l 

sy stem ."  ^

The C ourt in  t h i s  case  was a tte m p tin g  to  c l a r i f y  f u r t h e r  what i s  

n e c e ssa ry  to  e s t a b l i s h  de .jure s e g re g a t io n . As e s ta b l is h e d  in  Swann,

" th e  d i f f e r e n t i a t i n g  f a c t o r  between de ju r e  and s o - c a l le d  de  f a c to  

s e g re g a t io n  . . .  i s  pu rpose o r  i n t e n t  to  s e g re g a te ."  ^ I t  a p p e a rs  t h a t  

sch o o l board  p o l ic y  d i r e c t l y  a f f e c t in g  one p a r t  o f  town was s u f f i c i e n t  

in  and o f  i t s e l f  to  e s t a b l i s h  th e  n e c e s sa ry  "purpose  o r  i n t e n t , "  s h i f t ­

in g  th e  burden  to  prove o th e rw ise  to  th e  sch o o l b o a rd , " [a ]  f in d in g  

o f  in t e n t i o n a l ly  s e g re g a t iv e  sch o o l board  a c t io n  in  a  m eaningfu l p o r tio n

o f  th e  schoo l system , a s  in  t h i s  c a se , c r e a te s  a  p resum ption  t h a t  o th e r
7

se g re g a te d  sch o o lin g  w ith in  th e  system  i s  n o t  a d v e n t i t io u s ."  I n  o rd e r
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to  " r e b u t  th e  prim a f a c i e  case  . . .  [ t h e  schoo l board  m ust shot/] t h a t  i t s  

p a s t  s e g re g a t iv e  a c t s  d id  n o t  c r e a te  o r  c o n t r ib u te  to  th e  c u r r e n t  s e g re ­

g a te d  c o n d itio n  o f  th e  co re  c i t y  s c h o o ls ."  The d i f f i c u l t y  o f  t h i s  ta s k  

i s  i l l u s t r a t e d  by th e  C o u r t 's  own j u s t i f i c a t i o n  f o r  i t s  p o s i t io n  th a t  

c o n c e n tra tin g  B lacks in  some sch o o ls  th ro u g h  fe e d e r  system s and a tte n d a n c e
Q

zones has th e  e f f e c t  o f  keep ing  nearby  sc h o o ls  w h ite .

The re q u ire m en t o f  a  showing o f  s e g re g a to ry  i n t e n t  r a th e r  th an  mere

se g re g a to ry  e f f e c t  o f  sch o o l board  a c t io n s  was q u i t e  in c o n s i s t e n t  w ith

a  number o f  p r i o r  c o u r t  d e c is io n s  upho ld ing  th e  v a l i d i t y  o f  th e  de f a c t o /
9

de ju r e  d i s t i n c t i o n .  '  What i s  n o t  so c l e a r ,  how ever, i s  p r e c i s e ly  what 

ev idence  m ust f i r s t  be shown to  e s t a b l i s h  i n t e n t .  I s  mere knowledge 

th a t  a  p a r t i c u l a r  s tu d e n t  assignm en t p o l ic y  w i l l  p roduce d is p ro p o r t io n a te  

B la ck -w h ite  e n ro llm e n t in  some sc h o o ls  s u f f i c i e n t  to  prove i n t e n t  to  

s e g re g a te ?  Or i s  th e  a v a i l a b i l i t y  o f  what th e  Surpeme C ourt has term ed 

" 'e d u c a t io n a l ly  sound and a d m in is t r a t iv e ly  f e a s ib l e  a l t e r n a t i v e s , '  th e  

a d o p tio n  o f  which would have r e s u l t e d  in  a  l e s s e r  d eg ree  o f  s e g r e g a t i o n , " ^  

s u f f i c i e n t  to  prove in te n t?

In  a  sch o o l system  w ith  a  re c o rd  o f  de ju r e  s e g re g a t io n , th e  answ ers, 

a t  l e a s t  u n t i l  th e  1976 term  o f  th e  C o u rt, were q u i t e  s im p le . D e c is io n s  

from  G reen to  Swann make c l e a r  t h a t  sch o o l system s in  th e  p ro c e ss  o f  d e ­

s e g re g a tio n  a r e  re q u ire d  to  pu rsue  th e  m ost e f f e c t iv e  means w ith in  th e  

c o n s t r a in t s  o f  p r a c t i c a l i t y .

In  a  no m in a lly  in te g r a te d  sch o o l system , how ever, th e  burden  o f  

p ro o f  i s  bo rne by th o se  c h a lle n g in g  th e  o p e ra t io n s  o f  th e  s c h o o ls .

M arg are t M arsh a ll answ ers th e  is s u e s  r a is e d  by th e  f i r s t  q u e s tio n  by 

r e f e r r in g  to  th e  Keyes and Swann d e c is io n s ,  " . . .  where i t  i s  p o s s ib le  to  

i d e n t i f y  a  'w h i te ' sch o o l and a  'b l a c k ' schoo l s im ply  by re fe re n c e  to  

th e  r a c i a l  com position  o f  te a c h e rs  and s t a f f ,  th e  q u a l i ty  o f  th e  schoo l
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b u ild in g s  and equipm ent, o r  th e  o rg a n iz a tio n  o f  s p o r ts  a c t i v i t i e s ,  a  prim a

f a c i e  case  o f  v io la t io n  o f  s u b s ta n tiv e  c o n s t i tu t i o n a l  r i g h t s  under th e

12eq u a l p r o te c t io n  c la u se  i s  shown.” T h is  s e c t io n  o f  th e  Keyes d e ­

c i s io n  i s ,  however, n o t  e n t i r e ly  r e le v a n t .  Q u es tio n s  o f  fu n d in g , s t a f f ­

in g , e t c . ,  a re  more d i r e c t l y  s u b je c t  to  schoo l board  d i s c r e t io n  and con­

t r o l  th a n , f o r  exam ple, i s  re s id e n c e  w ith in  neighborhoods which i n d i r e c t l y  

can d e te rm in e  th e  r a c i a l  com position  o f  schoo l e n ro llm e n ts . I t  i s  i n ­

co n ce iv ab le  t h a t  a  g e n u in e ly  'n e u t r a l '  and n o n -d is c r im in a to ry  s t a f f in g  

o r  fu n d in g  p o lic y  would produce s ig n i f i c a n t l y  d is p ro p o r t io n a te  f a c u l ty  

ass ig n m en ts  by ra c e  o r  unequal fu nd ing  w ith in  sch o o l d i s t r i c t s  to  th e  

d e tr im e n t o f  p redom inan tly  m in o r ity  s c h o o ls . I t  i s ,  however, q u i te  pos­

s ib l e  t h a t  a b s o lu te ly  n e u t r a l  a tte n d a n c e  zones o r  neighborhood sch o o ls  

cou ld  produce im balance in  th e  r a c i a l  com position  o f  schoo l e n ro llm e n t.

In  th e  d e v is in g  o f  neighborhood a tte n d a n c e  zones o r  sch o o l f e e d e r

p a t te r n s ,  th e  q u e s tio n  o f  th e  a v a i l a b i l i t y  o f  re a so n a b le  a l t e r n a t iv e s  

13becomes c r u c i a l .  Are schoo l o f f i c i a l s  " . . . r e q u i r e d  to  e l e c t  th o se

o p tio n s  which r e s u l t  in  th e  l e a s t  amount o f  s e g re g a tio n " ?  In  Keyes th e

C ourt took no d i r e c t  s ta n d  on th e  q u e s t io n .  B ut some o f  th e  ev idence

co n s id e re d  by th e  D i s t r i c t  C ourt in  f in d in g  s e g re g a tio n  in  th e  P ark  H i l l s

s e c t io n  concerned  th e  a l t e r n a t iv e s  a v a i la b le  to  p o l i c i e s  pursued  by th e

board  — a l t e r n a t i v e s  t h a t  would have produced more in t e g r a t i o n .

14I t  i s  e asy , however, to  ex ag g e ra te  t h i s  p o in t .  The C ourt d id  n o t 

f in d  D enver g u i l t y  o f  in t e n t io n a l  s e g re g a tio n  because  i t  d id  n o t in  ev ery  

in s ta n c e  a d ju s t  i t s  p o l i c i e s ,  which on t h e i r  f a c e  appeared  n e u t r a l ,  so  a s  

to  a ch iev e  maximum in te g r a t i o n .  R a th e r  th e  C o u rt found in c o n s i s t e n t  a p p l i ­

c a t io n  o f  neighborhood p o l i c i e s ,  f e e d e r  p la n s ,  e t c . ,  so a s  to  augment s e g re ­

g a t io n .  The C ourt d id  n o t  condemn a  neighborhood sch o o l p o lic y  a s  such 

which had th e  e f f e c t  o f  m a in ta in in g  s e g re g a t io n , r a t h e r  i t  condemned th e
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th e  u t i l i z a t i o n  o f  " te c h n iq u e s  t h a t  in d ic a te  t h a t  th e  ’neighborhood 

s c h o o l ' co n cep t has n o t  been m ain ta in ed  f r e e  o f  m a n ip u la t io n ."  ^

Reading Swann and Keyes to g e th e r ,  we can come to  some p re lim in a ry  

id e a  ab o u t th e  p o s i t io n  o f  th e  C ourt i n  th e  e a r ly  1 9 7 0 's  on th e  q u e s tio n  

o f  th e  de f a c to /d e  ju r e  d i s t i n c t i o n .  I n  a  sch o o l d i s t r i c t  w ith  a  h i s to r y  

o f  s e g re g a tio n  imposed by law  th e re  i s  an a f f i r m a t iv e  d u ty  to  d e s e g re ­

g a te .  In  d e v is in g  new p u p il  ass ig m en t p o l i c i e s  th e  g o a l m ust be th e  

ach ievem ent o f  th e  maximum d eg ree  o f  in t e g r a t i o n  p r a c t ic a b l e .  School 

d i s t r i c t s  have th e  burden  o f  ju s t i f y in g  t h e i r  s e le c t io n  o f  any o th e r  th an  

th e  m ost e f f e c t iv e  means a v a i la b le  to  accom plish  i n t e g r a t i o n .  C on tinua­

t io n  o f  e i t h e r  one ra c e  sch o o ls  o r  g r o s s ly  d is p ro p o r t io n a te  r a c i a l  con­

c e n t r a t io n s  w ith in  sc h o o ls  a r e  presumed to  be a  co n tin u an ce  o f  de  ju r e  

s e g re g a t iv e  p r a c t ic e s  w ith  schoo l o f f i c i a l s  b e a r in g  th e  burden  o f  p rov ing  

o th e rw ise .

While in  S ou thern  d i s t r i c t s  s e g re g a te d  by law  th e re  i s  no need to  

prove s e g re g a to ry  i n t e n t ,  i n  n o m in a lly  in te g r a te d  sch o o l system s w ith ­

o u t a  long  h i s to r y  o f  de  ju r e  s e g re g a t io n , th e  burden  r e s t s  on th e  p l a in ­

t i f f s  to  show t h a t  r a c i a l  i s o l a t i o n  found in  th e  d i s t r i c t s  r e s u l t s  from 

in t e n t i o n a l  governm ental p r a c t i c e s .  T here i s ,  how ever, some am b igu ity  

co n ce rn in g  e x a c t ly  what i s  r e q u ire d  to  d em o n stra te  i n t e n t .  W ithout be ing  

e x h a u s tiv e  in  com piling  i l l u s t r a t i o n s ,  i t  i s  f a i r l y  c l e a r  t h a t  where 

sc h o o ls  a r e  r a c i a l l y  i d e n t i f i a b l e  because  o f  th e  r a c i a l  com position  o f  

th e  f a c u l ty  o r  d is c r im in a to ry  a l lo c a t io n  o f  e d u c a tio n a l r e s o u rc e s ,  th e re  

i s  s u f f i c i e n t  ev idence  o f  i n t e n t .  C o n s is te n t m a n ip u la tio n  o f  'n e ig h b o r­

hood ' sch o o l b o u n d a rie s  to  conform to  th e  r a c i a l  c h a r a c te r  o f  n e ig h b o r­

hoods i s  a l s o  " p ro b a tiv e  in  in f e r r in g  r a c i a l  m o tiv a t io n ."  ^

B ut a t  l e a s t  up to  and in c lu d in g  th e  Keyes d e c is io n ,  th e  C ourt does 

n o t  ap p e a r to  c o n s id e r  a  d i s t r i c t ' s  f a i l u r e  to  in  ev e ry  in s ta n c e  a d o p t o n ly
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th o se  " e d u c a t io n a l ly  sound and a d m in is t r a t iv e ly  f e a s i b l e . . . "  p o lic y  

o p tio n s  which produce maximum d e g re e s  o f  in te g r a t io n  a s  s u f f i c i e n t  p ro o f 

o f  in t e n t io n a l  s e g re g a t io n . F a i lu r e  to  ad o p t th e  most in t e g r a t i v e  op­

t io n s  i s  o n ly  co n s id e re d  in d ic a t iv e  o f  se g re g a to ry  in t e n t  in  d i s t r i c t s  

where de .jure s e g re g a tio n  has been e s ta b l is h e d  by more d i r e c t  ev id en ce . 

Keyes and Swann d id  n o t  c l e a r ly  e s t a b l i s h  t h a t  such  f a i l u r e  i s ,  in  and o f  

i t s e l f ,  s u f f i c i e n t  p ro o f  o f  in t e n t io n a l  s e g re g a tio n  in  d i s t r i c t s  where 

o th e r  ev idence  o f  i n t e n t  i s  la c k in g .

The doub le  s ta n d a rd : an a t t a c k  on th e  de f a c to /d e  .jure d i s t i n c t i o n  The 

f a i r n e s s  o f  r e q u ir in g  fo rm e rly  l e g a l ly  se g re g a te d  sch o o l system s to  prove 

t h a t  co n tin u ed  r a c i a l  i s o l a t i o n  i s  n o t  th e  r e s u l t  o f  in t e n t io n a l  schoo l 

p o l ic y  w h ile  p la c in g  no such burden on th e  nom inally  in te g ra te d  sch o o ls  

o f  th e  N orth  was s u b je c t  to  d e b a te  w ith in  th e  C ourt i t s e l f  in  th e  Keyes 

c a s e .  B oth J u s t i c e s  D ouglas and Pow ell a rg u ed , f o r  somewhat d i f f e r i n g  

re a so n s , t h a t  th e  em phasis p laced  on s e g re g a to ry  i n t e n t  was m isp laced .

J u s t i c e  D ouglas argued  th a t  un d er th e  F o u rte e n th  Amendment th e re  i s  

no d i f f e r e n c e  between de  ju r e  and de f a c to  s e g re g a tio n  in  th e  p u b lic  

s c h o o ls . The F o u r te e n th  Amendment fo r b id s  d is c r im in a to ry  " s t a t e  a c t io n ."  

"The schoo l board  i s  a  s t a t e  agency and th e  l i n e s  t h a t  i t  d raw s, th e  l o ­

c a t io n s  i t  s e l e c t s  f o r  sch o o l s i t e s ,  th e  a l lo c a t io n  i t  makes o f  s tu d e n ts ,  

th e  b u dget i t  p re p a re s  a r e  s t a t e  a c t io n  f o r  F o u rte e n th  Amendment p u r-

17p o s e s ."

D ouglas c l e a r ly  would demand t h a t  schoo l b o ard s  in  a l l  t h e i r  a c t io n s  

a f f e c t in g  th e  r a c i a l  com position  o f  sc h o o ls  s e l e c t  th e  l e a s t  s e g re g a t iv e  

a l t e r n a t i v e s  a v a i la b l e .  H is em phasis, however, i s  n o t on p ro v in g  s e g re ­

g a to ry  i n t e n t  a s  a p p a re n tly  re q u ire d  by a  m a jo r ity  o f  th e  C o u rt, r a th e r  

he i n s i s t s  sim ply  t h a t  th e  s t a t e  can n o t pu rsue  p o l i c i e s  hav ing  a  s e g re -
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g a to ry  e f f e c t .  Q uoting Judge Wisdom in  U .S. v . Texas E du ca tio n  Agency.

467 F. 2d. 848, a t  863-64 , " . . . a f f i r m a t i v e  a c t io n  to  th e  c o n tra ry  would

have r e s u l te d  in  d e s e g re g a t io n . When schoo l a u t h o r i t i e s  by t h e i r  a c t io n s ,

c o n t r ib u te  to  s e g re g a tio n  in  e d u c a tio n , w hether by cau s in g  a d d i t io n a l

se g re g a tio n  o r  m a in ta in in g  e x is t in g  s e g re g a t io n , th e y  deny to  th e  s tu -

18d e n ts  eq u a l p ro te c t io n  o f  th e  la w s ."

D ouglas f i n a l l y  a rg u e s  th a t  to  superim pose " n e u tr a l  s t a t e  p o lic y  

on p r iv a te  d is c r im in a t io n  d i r e c t l y  and u n c o n s t i tu t io n a l ly  im p lic a te s  th e  

s t a t e  in  th e  p r iv a te  d is c r im in a t io n .  " I f  a  'n e ig h b o rh o o d ' o r  'g e o g ra p h ic ' 

u n i t  has  been c re a te d  a long  r a c i a l  l i n e s  by rea so n  o f  th e  p la y  o f  r e ­

s t r i c t i v e  covenan ts  t h a t  r e s t r i c t  c e r t a in  a re a s  to  th e  ' e l i t e , '  le a v in g  

th e  'u n d e s i r a b le s ' to  move e lsew h ere , th e re  i s  s t a t e  a c t io n  in  th e  con­

s t i t u t i o n a l  sen se  because  th e  fo rc e  o f  law  i s  p la ced  beh ind  th e se  

c o v e n a n ts ."  ^

D ouglas i s  ap p ly in g  th e  lo g ic  o f  th e  C o u r t 's  d e c is io n  in  S h e lly  v .

20Kramer to  th e  sch o o l d e se g re g a tio n  f i e l d .  In  S h e lly  th e  c o u r ts  re fu se d  

to  e n fo rc e  r a c i a l l y  r e s t r i c t i v e  p r iv a te  c o n t r a c ts  because  en fo rcem en t 

would have th e  e f f e c t  o f  le n d in g  s t a t e  su p p o rt to  p r iv a te  d is c r im in a ­

t i o n .  D ouglas, in  e f f e c t ,  a rg u es  h e re  t h a t  f o r  sch o o l d i s t r i c t s  to  s u p e r­

impose t h e i r  a tte n d a n c e  zones on neighborhoods which a re  r a c i a l l y  s e g re ­

g a te d , w hether th rough  p r iv a te  o r  p u b lic  a c t io n ,  would im p lic a te  th e  

s t a t e  in  t h a t  d is c r im in a t io n .  He goes on to  i l l u s t r a t e  th e  r o le  p layed  

by governm ent in  prom oting r a c i a l l y  seg reg a ted  housing  and neighborhoods, 

b u t  on t h i s  p o in t  more w i l l  be sa id  l a t e r .

J u s t i c e  Pow ell a l s o  r e j e c t s  th e  se a rc h  f o r  s e g re g a to ry  i n t e n t  in  

sch o o l s e g re g a tio n  c a s e s .  H is view i s  based  on a t  l e a s t  two c o n s id e ra ­

t i o n s .  F i r s t ,  he a t t a c k s  th e  unequal and somewhat in c o n s i s t e n t  s ta n d a rd s  

be ing  a p p lie d  to  sch o o l s e g re g a tio n  N orth and S o u th . " , . . [ T ] h e  C ourt
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p e r s i s t s  in  a  d i s t i n c t i o n  whose d u a l i t y  o p e ra te s  u n f a i r l y  on lo c a l  com­

m u n itie s  in  one s e c t io n  o f  th e  c o u n try  and on m in o r ity  c h i ld re n  in  th e  

21o th e r ."  And second, he a rg u es  t h a t  em phasis on f in d in g  ev idence  o f  

" se g re g a to ry  in te n t"  w i l l  le a d  to  " s u b je c t iv e  and c o n f l i c t in g  c o n c lu s io n s . 

Every a c t  o f  a  sch o o l board  and schoo l a d m in is tr a t io n ,  and indeed  every  

f a i l u r e  to  a c t  where a f f i r m a t iv e  a c t io n  i s  in d ic a te d ,  m ust now be s u b je c t  

to  s c r u t in y ."

On th e  q u e s tio n  o f  s t a t e  a c t io n  and th e  ev id en ce  n e c e ssa ry  to  im p li­

c a te  th e  s t a t e  in  d is c r im in a t io n ,  P ow ell a g re e s  w ith  D oug las. "P u b lic  

sc h o o ls  a r e  c r e a tu r e s  o f  th e  S ta te ,  and w hether th e  s e g re g a tio n  i s  S ta t e -

c o n t ro l le d  o r  S t a t e - a s s i s t e d  o r  m erely  S ta te -p e rp e tu a te d  shou ld  be i r -

23re le v a n t  to  c o n s t i tu t i o n a l  p r in c i p l e . "  J C ontending t h a t  Swann fo rc e d

th e  South  to  e l im in a te  c o n d itio n s  n o t  un ique to  th e  re g io n  o r  s t a t u t o r i l y

se g re g a te d  d i s t r i c t s ,  Pow ell " . . .  would h o ld  q u i te  s im p ly ,"  t h a t  where

th e re  i s  s u b s t a n t i a l  s e g re g a t io n , " th e r e  i s  a  prim a f a c i e  ca se  t h a t  th e

d u ly  c o n s t i tu te d  p u b lic  a u t h o r i t i e s  . . .  a r e  s u f f i c i e n t l y  re s p o n s ib le  to

im pose upon them a  n a t io n a l ly  a p p l ic a b le  burden  to  d em o n stra te  th e y  n e v e r-

th e le s s  a r e  o p e ra tin g  a  g e n u in e ly  in te g r a te d  sch o o l sy stem ."  He a rg u e s

th a t  g e n e r a l ly  th e  cau ses  o f  r a c i a l  i s o l a t i o n  in  la rg e  c i t i e s  a r e  th e  same

th ro u g h o u t th e  c o u n try ; t h a t  i s ,  " . . .  s e g re g a te d  r e s i d e n t i a l  and m ig ra to ry

p a t te r n s  th e  im pact o f  which on th e  r a c i a l  com position  o f  th e  s c h o o ls  was

o f te n  p e rp e tu a te d  and r a r e l y  a m e lio ra te d  by a c t io n s  o f  p u b lic  schoo l

25a u t h o r i t i e s .  T h is  i s  a  n a t io n a l ,  n o t  a  S ou thern  p h en o m en o n ...."  J

The a p p a re n t broad  sweep o f  P o w e ll 's  view  would n o t ,  how ever, n e c e s ­

s a r i l y  produce s im i la r ly  sweeping d e se g re g a to ry  c o u r t  o rd e r s .  He e x p re s se s  

m isg iv in g s , f o r  exam ple, a b o u t broad  schoo l b u sin g  o rd e rs  a s  in  Swann.

H is g o a l i s  "an in te g r a te d  sch o o l system  in  which a l l  c i t i z e n s  and p u p ils  

may j u s t i f i a b l y  be c o n f id e n t t h a t  r a c i a l  d is c r im in a t io n  i s  n e i th e r  p r a c t ic e d
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o r  t o l e r a t e d ."  A schoo l system  would be co n s id e re d  in te g r a te d ,

i f  sch o o l a u t h o r i t i e s  had tak en  a p p ro p r ia te  s te p s  to  
( i )  i n t e g r a te  f a c u l t i e s  and a d m in is tr a t io n ;  ( i i )  
sc ru p u lo u s ly  a s s u re  e q u a l i ty  o f  f a c i l i t i e s ,  i n s t r u c t o r s ,  
and c u r r ic u la  o p p o r tu n i t ie s  th ro u g h o u t th e  d i s t r i c t ;
( i i i )  u t i l i z e  t h e i r  a u th o r i ty  to  draw a tte n d a n c e  zones 
to  prom ote i n t e g r a t i o n ,  and ( iv )  lo c a te  new sc h o o ls , 
c lo se  o ld  o nes, and d e te rm in e  th e  s iz e  and g rad e  c a t e ­
g o r ie s  w ith  th e  same o b je c t iv e s  in  m ind. 26

Pow ell d o es  n o t  c a l l  f o r  th e  abandonment o f  "neighborhood s c h o o ls ,"

b u t he does n o te  t h a t  "neighborhood sch o o l zones a r e  c o n s t i tu t i o n a l l y

s u s p e c t  when a t te n d a n c e  zones a r e  s u p e r f i c i a l l y  imposed upon r a c i a l l y

d e f in e d  neighbo rhoods, and when sch o o l c o n s tru c t io n  p re s e rv e s  r a t h e r  than

27e l im in a te s  th e  r a c i a l  hegemony o f  g iv e n  s c h o o ls ."

I t  i s  P o w e ll 's  p o s i t io n ,  th e n , t h a t  any sch o o l d i s t r i c t  where th e re  

i s  ev id en ce  o f  r a c i a l  i s o l a t i o n  in  th e  sc h o o ls , be re q u ire d  to  pu rsue 

t r a d i t i o n a l  sch o o l ass ig n m en t p o l i c i e s  in  such a  way a s  to  m inim ize sch o o l 

s e g re g a t io n . He e x p l i c i t l y  d e fen d s  th e  co n cep t o f  neighborhood sch o o ls  

w h ile  re c o g n iz in g  th a t  t o t a l  in t e g r a t i o n  can n o t, and in  h i s  v iew , need n o t 

be a c h ie v e d . In  h i s  view  even a f t e r  a  sc ru p u lo u s  d is c h a rg e  o f  a  schoo l 

d i s t r i c t ' s  c o n s t i tu t i o n a l  r e s p o n s i b i l i t i e s ,  " . . . t h e  fundam ental problem  

o f  r e s i d e n t i a l  s e g re g a t io n  would p e r s i s t . "  He would have sc h o o ls  a t te m p t 

to  m inim ize th e  im pact o f  r e s i d e n t i a l  s e g re g a tio n  on th e  s c h o o ls , b u t
pQ

he would n o t r e q u ir e  them to  t o t a l l y  n e g a te  t h a t  im p ac t.

62



The Meaning o f  Swann and Keyes

D e sp ite  th e  co n cu rrin g  o p in io n s  o f  D ouglas and P ow ell, fo llo w in g  

K eyes, th e  re q u ire m e n t o f  p ro o f  o f  s e g re g a to ry  i n t e n t  and n o t mere 

s e g re g a to ry  e f f e c t  o f  sch o o l hoard  a c t io n s  appeared  to  he i n t a c t .  The 

n a tu re  o f  th e  p ro o f o f  i n t e n t  r e q u ire d ,  how ever, rem ained somewhat 

am biguous.

Swann presumed t h a t  w ith in  fo rm e rly  s t a t u t o r i l y  s e g re g a te d  schoo l 

d i s t r i c t s ,  c o n tin u an ce  o f  one ra c e  sc h o o ls  o r  s u b s t a n t i a l  r a c i a l  d i s ­

p ro p o r tio n s  w ith in  sc h o o ls  were v e s t ig e s  o f  th e  d u a l sch o o l system .

Keyes appea red  to  demand p ro o f o f  d is c r im in a to ry  i n t e n t  b e fo re  a s im i la r  

c o n c lu s io n  would be drawn in  s im i la r  c irc u m stan c es  in  th e  N o rth . A 

c r u c i a l  f a c t o r  we m ust re c o g n iz e , how ever, i s  t h a t  c o n d it io n s  com parable 

to  th o se  co n s id e re d  d is c r im in a to ry  in  Swann were common th ro u g h o u t th e  

N o rth . The q u e s tio n  n o t a d e q u a te ly  answ ered by Keyes i s  j u s t  how much 

p ro o f  would be re q u ire d  to  show i n t e n t .  M an ip u la tio n  o f  neighborhood 

schoo l b o u n d a rie s  to  m a in ta in  s e g re g a t io n  appeared  to  be enough. But 

how i s  such m a n ip u la tio n  i t s e l f  proven? B u ild in g  sch o o ls  o f  l im ite d  

c a p a c i t i e s ,  on s i t e s  a c c e s s ib le  to  a  l im i te d  community when such a c t io n  

would se rv e  to  produce r a c i a l l y  homogeneous s tu d e n t  b o d ie s  m ight be p ro o f  

o f  d is c r im in a to ry  i n t e n t .  B ut m ust th e re  f i r s t  be some ev id en ce  o f  con­

s c io u s  r a c i a l  m o tiv a tio n  b e fo re  i n t e n t  can  be assumed?
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The Swann and Keyes D e c is io n s  and th e  D i s t r i c t  C ourts

T o g e th e r th e  Swann and Keyes d e c is io n s  produced a  v a r ie ty  o f  j u d i ­

c i a l  re sp o n se s  a t  th e  d i s t r i c t  c o u r t  l e v e l .  Most d i s t r i c t  c o u r ts  s t i l l  

sough t ev idence  o f  de ju r e  s e g re g a t io n , h u t  t h e i r  b a s is  f o r  d e f in in g  i n ­

t e n t  v a r ie d .  While few c o u r ts  co m p le te ly  d is re g a rd e d  th e  re q u ire m e n t o f  

f in d in g  se g re g a to ry  i n t e n t ,  o f te n  s e g re g a to ry  e f f e c t  was i t s e l f  co n s id e re d  

in d ic a t iv e  o f  d is c r im in a to ry  in t e n t !

In  th e  s e c t io n  to  fo llo w , I  w i l l  rev iew  a  number o f  d i s t r i c t  c o u r t  

d e c is io n s  i l l u s t r a t i v e  o f  th e  v a r ie ty  o f  ap p roaches tak en  contem poraneous­

ly  w ith , and su b seq u en t to ,  th e  Swann and Keyes d e c is io n s .  I  w i l l  fo c u s  

on th e  v a r i e ty  o f  a n a ly s e s  and i n t e r p r e t a t i o n s  o f  th e  de f a c to /d e  ju r e  

d i s t i n c t i o n .  I  w i l l  fo c u s  s p e c i f i c a l l y  on s e v e ra l  fundam ental q u e s t io n s .  

How do th e  c o u r ts  d e f in e  de f a c to  and de ju r e  se g re g a tio n ?  How much e v i ­

dence o f  co n sc io u s  s e g re g a to ry  i n t e n t  do th e y  requ:' ce? When i s  s e g re ­

g a to ry  e f f e c t  co n s id e re d  to  be in d ic a t iv e  o f  s e g r ; a to ry  in te n t?  And 

when i s  f a i l u r e  to  p u rsu e  th e  l e a s t  s e g re g a t iv e  o p tio n s  a v a i la b le  to  a  

schoo l d i s t r i c t  in  i t s  p u p il  assignm en t p o l i c i e s  co n s id e re d  p ro o f  o f  

s e g re g a t iv e  in te n t?

I  have n o t  a ttem p ted  to  com pile a  com prehensive su rvey  o f  a l l  p o s t -  

Swann d e c is io n s  in  th e  sch o o l s e g re g a tio n  f i e l d .  I  have in  f a c t  la r g e ly  

ig n o red  th o s e  c a se s  which r i g i d l y  ad here  to  th e  req u ire m en t o f  e x p l i c i t  

ev idence  o f  s e g re g a to ry  i n t e n t  and which do n o t w re s t le  w ith  th e  q u e s tio n s  

l e f t  am biguous by th e  Swann and Keyes d e c i s io n s .  My g o a l in  s e a rc h in g  

th rough  d i s t r i c t  c o u r t  c a se s  has been to  f in d  and a n a ly ze  th o se  c a se s  

which ta k e  th e  m ost expan siv e  view s in  w eighing governm ent r e s p o n s ib i l i t y  

f o r  r a c i a l  s e p a ra t io n  in  th e  s c h o o ls .

Supreme C ourt d e c is io n s  o f  th e  m id-1970s ap p e a r to  be in  re sp o n se  

to  th e  ' in n o v a t iv e ' app ro ach es  tak en  by d i s t r i c t  c o u r ts  in  d e te rm in in g
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what i s  s u f f i c i e n t  to  prove de .jure s e g re g a t io n . To u n d e rs tan d  th e  

s ig n if ic a n c e  o f  th o se  d e c is io n s ,  we m ust f i r s t  lo o k  a t  th e  s t a t e  o f  

sch o o l a d ju d ic a t io n  a t  th e  d i s t r i c t  c o u r t  l e v e l  d u rin g  th e  f i r s t  h a l f  

o f  th e  1970s.

The c o n tro v e rsy  o v e r th e  k ind  o f  ev idence  to  show s e g re g a t iv e  i n t e n t  

r e s t s  in  th e  d i f f e r e n c e  between d e l ib e r a t e  sch o o l board  a c t io n  which i n ­

c re a s e s  o r  s u s ta in s  s e g re g a tio n  on th e  one hand, and th e  f a i l u r e  to  ta k e  

a c t io n  which m ight d e c re a se  s e g re g a tio n  on th e  o th e r .  O r, p u t a n o th e r  

way: i s  th e  f a i l u r e  to  ta k e  a f f i r m a t iv e  s te p s  to  d e c re a se  r a c i a l  i s o l a ­

t io n  which was n o t d i r e c t l y  caused by schoo l board  a c t io n  s u f f i c i e n t  to

show s e g re g a t iv e  in t e n t?  I t  i s  sim ply  th e  d i f f e r e n c e  betw een " s in s  o f

29commission and s in s  o f  o m iss io n ."

As p re v io u s ly  a rg u ed , a c tu a l  f a c u l ty  s e g re g a tio n  o r  unequal a l lo c a ­

t io n  o f  a  sch o o l d i s t r i c t ' s  re s o u rc e s  a re  co n s id e re d  in d i c a t iv e  o f  d i s ­

c r im in a to ry  i n t e n t ;  so too  i s  th e  m a n ip u la tio n  o f  d i s t r i c t  b o u n d a rie s  to  

conform to  th e  r a c i a l  c h a ra c te r  o f  ne ighbo rhoods. The re c o rd  o f  d i s t r i c t  

c o u r t  c a se s  in  a  number o f  N orth ern  com m unities p ro v id e  i l l u s t r a t i o n s  o f  

m a n ip u la tio n  o f  a tte n d a n c e  zones — "neighborhood" sch o o l p o l ic y .

De f a c to  v . de .jure se g re g a tio n : a  sh a rp  d i s t i n c t i o n  In  S p an g le r  v .

30Pasadena th e  C ourt p ro v id e s  numerous exam ples o f  th e  expansion  o f  

sc h o o ls  and b u ild in g  o f  new sc h o o ls  to  in c re a s e  s e g re g a t io n .  D e sp ite  th e  

d i s t r i c t ' s  c la im  o f  an  o p t io n a l  schoo l c a p a c ity  o f  600 s tu d e n ts ,  th e  C ourt 

found two sc h o o ls  w ith in  a  r a d iu s  o f  one m ile  c o n s tru c te d  w ith  a  c a p a c ity  

o f  250 s tu d e n ts  in  o rd e r  to  m a in ta in  se g re g a te d  "neighborhood" s c h o o ls . ^

As f u r t h e r  ev idence  o f  d e l ib e r a t e  s e g re g a tio n  in  P asadena , th e  C ourt 

no ted  th e  u se  o f  p o r ta b le  c lassroom s a t  B lack  sc h o o ls  to  ea se  over-crow ding  

" . . .  w h ile  a d jo in in g  w h ite  sch o o ls  had e i t h e r  few er t r a n s p o r ta b le s  o r  no
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32t r a n s p o r ta b le s  In  th e  same schoo l y e a r ."  The p a t te r n  was con tin u ed

elsew h ere  in  th e  d i s t r i c t s  where sc h o o ls  were m a in ta in ed  " . . . w i t h  s tu d e n t

e n ro llm e n ts  t h a t  a r e  m in o r ity  C aucasian  under c a p a c ity  w h ile  a d jo in in g

33sc h o o ls  t h a t  a r e  p redom inan tly  C aucasian  a r e  o v e re n ro l le d ."

T h is  p a t te r n  o f  m an ip u la tio n  o f  schoo l b o u n d a rie s  and u t i l i z a t i o n
34

o f  p o r ta b le  c lassroom s was re p e a te d  in  a  number o f  o th e r  c a s e s .  The 

B oston ca se  p ro v id e s  a n o th e r  c l a s s i c  exam ple. C it in g  one o f  many such 

exam ples, th e  C ourt no ted  th a t  " in  a l l i e v i a t i n g  overcrow ding a t  th e  C lev e­

la n d  J u n io r  High S choo l, p e rc e n t w h ite , s tu d e n ts  were a s s ig n e d  to  th e  

a lre a d y  overcrowded and r e l a t i v e l y  d i s t a n t  South B oston H igh. There were 

c lo s e r  sc h o o ls  w ith  a v a i la b le  s e a ts  b u t  th o se  sc h o o ls  were id e n t i f i a b ly  

B la c k ."  36

In  a d d i t io n ,  th e  C ourt found t h a t  th e  d i s t r i c t  p o l ic y  tow ard p o r ta b le  

c lassro o m s s h i f te d  back and f o r th  "depending on w hether t h e i r  u se  was p ro ­

posed a s  a  means o f  red u c in g  se g re g a tio n  o r  o f  c o r re c t in g  overcrow ding

37a t  p red o m in an tly  w h ite  s c h o o ls ."

Neighborhood sc h o o ls  in  B oston were g e n e r a l ly  found o n ly  a t  th e  e l e ­

m entary  sch o o l l e v e l .  B u t th e  a c tu a l  d i s t r i c t  l i n e s  were drawn so a s  to  

maximize s e g re g a t io n . "S choo ls a re  n o t  lo c a te d  n e a r  th e  c e n te r  o f  re g u ­

l a r ,  compact d i s t r i c t s ,  b u t  r a th e r  n e a r  th e  edges o f  i r r e g u l a r  d i s t r i c t s  

r e q u ir in g  some s tu d e n ts  to  a t te n d  r e l a t i v e l y  d i s t a n t  sc h o o ls  when th e re
OQ

i s  a n o th e r  schoo l w ith in  one o r  two b lo c k s ."  "The neighborhood sch o o l

has  been a  r e a l i t y  o n ly  in  a re a s  where r e s i d e n t i a l  s e g re g a tio n  i s  f irm ly  

39e n tre n c h e d ."  '

When th e  neighborhood schoo l p o l ic y  o p e ra te d  in  such a  way a s  to  

le a v e  some w h ite  s tu d e n ts  in  p redom inan tly  B lack  s c h o o ls , e x i s t in g  open 

e n ro llm e n t p o lic y  " o r  one o f  th e  ex c e p tio n s  to  th e  c o n t ro l le d  t r a n s f e r  

p o lic y "  v i r t u a l l y  g u a ran teed  th e  w h ite  s tu d e n t th e  r i g h t  t o . t r a n s f e r
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i+0
" r e g a rd le s s  o f  overcrow ded c o n d itio n s  in  th e  r e c e iv in g  s c h o o l."

The B oston c a se s  p rov ided  a d d i t io n a l  ev idence  o f  d is c r im in a to ry  

i n t e n t  in c lu d in g  e x p l i c i t  s ta te m e n ts  hy schoo l o f f i c i a l s  acknow ledging 

r a c i a l l y  m o tiv a ted  a c t io n s .  B u t what was m ost im p o rta n t was th e  con­

s i s t e n t  p a t t e r n  o f  a c t io n s  p roducing  r a c i a l  i s o l a t i o n .  Even w ith o u t th e  

v e rb a l iz e d  acknowledgment o f  s e g re g a to ry  i n t e n t ,  th e  p a t t e r n  o f  schoo l 

ass ig n m en t p o lic y  e v id e n t  in  B oston was s u f f i c i e n t  to  m eet even th e  m ost 

r e s t r i c t i v e  re a d in g  o f  th e  Swann and Keyes d e c is io n s .  As Judge G a r r i ty  

argued :

I n t e n t  o r d in a r i ly  may n o t  be proved d i r e c t l y ,  because  th e re  
i s  no way o f  fo llo w in g  o r  s c r u t in iz in g  th e  o p e ra t io n  o f  th e  
human mind; b u t  may be in f e r r e d  from  th e  su rro u n d in g  circum ­
s ta n c e s  . . . .  I n d i r e c t  ev id en ce  o f  s e g re g a to ry  i n t e n t  would 
in c lu d e  th e  absence  o f  v a l id  e d u c a tio n a l ,  f i s c a l ,  a d m in is tra ­
t i v e  o r  o th e r  governm ental j u s t i f i c a t i o n  f o r  d e c is io n s  having  
c l e a r ly  fo re s e e a b le  s e g re g a t iv e  consequences. . . .  The C ourt 
has looked  f o r  and weighed v a l id ,  n o n d isc r im in a to ry  j u s t i f i ­
c a t io n s  f o r  th e  d e fe n d a n ts ' d e c is io n s  and a c t io n s .  Only when 
th e re  was none o r  when th e re  was c l e a r  ev idence  o f  d is c r im i­
n a to ry  purpose has  th e  C ourt found t h a t  th e  d e fe n d a n ts ' i n t e n t  
was s e g re g a t iv e .  ^

C le a r ly ,  th e n , n e i th e r  th e  B oston n o r  th e  Pasadena c a se s  was d e ­

c id ed  on th e  b a s is  o f  th e  d i s t r i c t ' s  f a i l u r e  to  in  ev ery  in s ta n c e  pursue  

th e  l e a s t  s e g re g a t iv e  o p tio n s  in  i t s  s tu d e n t  ass ig n m en t p o l i c i e s .  Nor 

d id  th e  D i s t r i c t  C o u rts  assume an a f f i r m a t iv e  d u ty  to  a c h ie v e  a  maximum 

d eg ree  o f  in t e g r a t i o n  in  th e  absence  o f  c l e a r  ev idence  o f  s e g re g a t iv e  

i n t e n t .  R a th e r , th e  c a s e s  were d ec id ed  on th e  b a s is  o f  ev id en ce  o f  con­

s i s t e n t  m a n ip u la tio n  o f  s tu d e n t assignm en t p o l i c i e s  p roducing  s u b s t a n t i a l  

d e g re e s  o f  a c tu a l  s e g re g a t io n .
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" S in s  o f  O m ission"; I n a c t io n  E quals I n t e n t

The s e a rc h  f o r  s e g re g a to ry  i n t e n t  on th e  p a r t  o f  th e  d i s t r i c t  c o u r ts  

took  a  s i g n i f i c a n t l y  more in n o v a tiv e  t a c t  in  a  v a r ie ty  o f  o th e r  c a se s  in  

th e  p o s t - Swann e r a .  A lthough d i s t r i c t  c o u r ts  r a r e l y  abandoned th e  c r u c i a l  

d i s t i n c t i o n  betw een mere s e g re g a to ry  e f f e c t  and s e g re g a to ry  i n t e n t  — 

th e  b a s is  f o r  th e  de  f a c to /d e  ju r e  d i s t i n c t i o n  — a number o f  c a se s  c l e a r ­

ly  approached  th e  m arg ins o f  th e  d i s t i n c t i o n .  A lthough in  m ost in s ta n c e s  

s e g re g a to ry  e f f e c t  was n o t  i t s e l f  co n s id e re d  a c t io n a b le ,  i t  was o f te n  th e  

p r in c ip a l  e lem en t o f  ev id en ce  r e q u ire d  to  e s t a b l i s h  se g re g a to ry  i n t e n t .

In  o u r  a n a ly s i s  o f  s e v e ra l  such c a s e s  i t  i s  e s s e n t i a l  t h a t  we be p r e ­

p ared  to  d i s t i n g u i s h  mere language from  e v id e n c e . T hat i s ,  in  c o n t ra s t in g  

th e  c a se s  t h a t  fo llo w  w ith  th e  B oston c a s e , f o r  exam ple, i t  would be easy  

to  r e ly  upon d i f f e r e n c e s  in  em phasis in  th e  v e rb a l  j u s t i f i c a t i o n s  f o r  th e  

c o u r t s '  c o n c lu s io n s  w h ile  d is c o u n tin g  some o f  th e  e v id e n t ia ry  s i m i l a r i t i e s  

in  th e  c irc u m sta n c e s  o f  th e  c a s e s .  N e v e r th e le s s , th e  s ta t e d  g rounds f o r  

c o u r t  d e c is io n s  a r e  an  e s s e n t i a l  b a s is  f o r  e v a lu a tin g  th e  meaning g iv e n  

to  th e  de  f a c to /d e  ju r e  d i s t i n c t i o n .

One o f  th e  e a r l i e s t  d e c is io n s  in  th e  Swann/Keyes p e r io d  concerned 

P o n tia c ,  M ich igan . The P o n tia c  ca se  ap p e a rs  to  have been d ec id ed  on 

th e  b a s is  o f  th e  d i s t r i c t ' s  f a i l u r e  to  p u rsu e  n o n -se g re g a tiv e  a l t e r n a t i v e s  

a v a i la b le  to  i t  in  i t s  p u p il  ass ig n m en t p o l i c i e s .  The C o u r t 's  d e c is io n  

n o te s  t h a t  in  e s ta b l i s h in g  th e  d i s t r i c t ' s  o r ig i n a l  b o u n d a rie s  in  1954, th e
hr>

board  "n e v e r  co n s id e re d  th e  ach ievem en t o f  r a c i a l  b a lan ce  a  f a c t o r . "  J  

A lthough a  d e c is io n  was made i n  1964 to  c o n s id e r  r a c i a l  in t e g r a t i o n  in  

lo c a t in g  s c h o o ls , " . . . t h e r e  has been n e i th e r  an  a tte m p t n o r  even a  con-

44s id e r a t io n  tow ard m o d if ic a t io n , a l t e r a t i o n  o r  re a lig n m e n t o f  b o u n d a r ie s ."  

Between 1954 and 1964, n in e  new sc h o o ls  were b u i l t  and " . . . l o c a t e d  in  a c ­

co rd  w ith  housing  developm ents and , th e re b y , r e a d i ly  adop ted  th e  same
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45se g re g a te d  p a t t e r n ."  None o f  th e  sch o o ls  were lo c a te d  to  ach iev e  

g r e a t e r  r a c i a l  i n t e g r a t i o n .

A lthough th e re  i s  no ev idence p re se n te d  t h a t  th e  board  a c tu a l ly

c o n tr ib u te d  to  th e  s e g re g a te d  housing  p a t te r n ,  th e  C ourt r e je c te d  th e

b o a rd 's  c la im  t h a t  th e  sch o o l s e g re g a tio n  which r e s u l t e d  was de f a c t o .

"F or a  sch o o l board  to  a c q u ie sc e  in  a  housing  developm ent p a t te r n  and

th en  to  d is c la im  l i a b i l i t y  f o r  th e  e v e n tu a l se g re g a te d  c h a r a c t e r i s t i c s

t h a t  such p a t te r n s  c r e a te  in  th e  s c h o o ls  i s  f o r  th e  board  to  a b ro g a te

46and ig n o re  a l l  power, c o n t ro l  and r e s p o n s ib i l i t y . "

P la c in g  em phasis on a  d i s t r i c t ' s  a f f i r m a t iv e  d u ty  to  p u rsu e  i n t e g r a ­

t i o n ,  th e  C ourt a s s e r t s  t h a t

when th e  power to  a c t  i s  a v a i la b le ,  f a i l u r e  to  ta k e  n ec - 
c e s s a ry  s te p s  so a s  to  n e g a te  o r  a l l e v i a t e  a  s i t u a t i o n  
which i s  harm fu l i s  a s  wrong a s  i s  th e  ta k in g  o f  a f f i rm ­
a t iv e  s te p s  to  advance th e  s i t u a t io n .  S in s  o f  om ission  
can be j u s t  a s  s e r io u s  a s  s in s  o f  com m ission. 4 /
. . .Once i t  has  been d em onstra ted  a s  i t  has in  t h i s  case  
t h a t  a t te n d a n c e  l i n e s  were c o n s is te n t ly  drawn in  such a 
fa s h io n  so a s  to  d isc o u ra g e  achievem ent o f  in t e g r a t i o n  
when such  need  n o t  have o c c u rre d , th e  p resum ption  can be 
made t h a t  th e  r e s u l t s  were in te n d e d . 48

Keyes and Swann s ta t e d  t h a t  once in t e n t io n a l  s e g re g a t io n  has been 

found , rem ain ing  r a c i a l  i s o l a t i o n  can be presumed i n t e n t i o n a l .  P o n tia c  

ap p ea rs  to  a rg u e  t h a t  once a v o id a b le  r a c i a l  s e g re g a t io n  has  been found , 

in te n t io n  can be presum ed. I f  a v o id a b le  s e g re g a tio n  i s  in  f a c t  th e  mea­

s u re ,  u l t im a te ly  v i r t u a l l y  a l l  s e g re g a t io n  i s  a v o id a b le .

The c a se  in v o lv in g  Kalamazoo, M ichigan b le n d s  to g e th e r  many th re a d s  

from a  v a r i e ty  o f  ap p roaches to  e s ta b l i s h in g  de  ju r e  s e g re g a t io n . D e sp ite  

th e  e x is te n c e  o f  much ev id en ce  com parable to  t h a t  o u t l in e d  in  th e  B oston  

c a s e , th e  t h r u s t  o f  th e  d e c is io n  i s  fo cu sed  on th e  b o a r d 's  f a i l u r e  to  

c o n fro n t r a c i a l  im balance in  th e  s c h o o ls . I t  was t h a t  f a i l u r e  to  a c t  a s  

much o r  more th an  any s p e c i f i c  a c t io n  ta k en  by th e  board  t h a t  i s  co n s id e re d
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p ro b a tiv e  o f  s e g re g a to ry  i n t e n t .

The C o u r t 's  d e c is io n  came in  two waves. The f i r s t  ca se  g ra n te d  a 

p re lim in a ry  in ju n c t io n  b lo c k in g  a  n ew ly -e le c te d  Kalamazoo sch o o l board  

from  re s c in d in g  a  sch o o l d e se g re g a tio n  p la n  i n i t i a t e d  on May 7 , 1971 by
g

i t s  p re d e c e s so r  b o a rd . 7 The second d e c is io n  was d e l iv e re d  fo llo w in g  

a  six -w eek  t r i a l  on th e  f a c t s  o f  th e  c a s e . ^

B oth d e c is io n s  began w ith  th e  C ourt e n u n c ia tin g  i t s  view  t h a t  s e g re ­

g a t io n ,  r e g a r d le s s  o f  ca u se , i s  h arm fu l; " th e  im pact on each and every

b la c k  c h i ld  i s  th e  sam e." ^  I t s  p o s i t io n ,  which i s  su p p o rted  by a  b r i e f

52d is c u s s io n  o f  th e  " to r tu r e d  h i s to r y  o f  ra c e  r e l a t i o n s , "  i s  re m in is c e n t

o f  th e  argum ents o f  th e  p l a i n t i f f s  in  Brown. And l i k e  th e  argum ents in

Brown, th e  C o u r t 's  a s s e r t io n  o f  th e  harm fu l consequences o f  s e g re g a tio n

in c lu d e d  harm to  w h ite s . D e sp ite  th e se  v iew s, th e  C ourt in d ic a te d  th a t

i t  f e l t  o b lig e d  to  fo llo w  th e  d e c is io n  o f  th e  Supreme C ourt in  K eyes.

A lthough th e  m u l t i p l i c i t y  o f  i s s u e s  r a is e d  by t h i s  ca se  can n o t be

viewed in  com plete i s o l a t i o n ,  I  w i l l ,  n o n e th e le s s ,  a t te m p t to  b reak  th e

d e c is io n  down in to  a  number o f  im p o rta n t com ponents.

In  i t s  p re lim in a ry  in ju n c t io n  th e  C ourt d id  n o t  y e t  conclude th a t  a

d e se g re g a tio n  p la n  was re q u ire d  f o r  Kalamazoo, b u t  i t  d id  conclude th a t

th e  f a c t  t h a t  a  d e s e g re g a tio n  p la n  had been adop ted  made any d e c is io n  to

ca n c e l th e  p la n  th e  e q u iv a le n t  o f  a  d e l ib e r a t e  a t te m p t to  f o s t e r  s e g re g a -

53t io n  and was, th e r e f o r e ,  u n c o n s t i tu t io n a l .  A lthough l a t e r  conclud ing  

th a t  a  d e s e g re g a tio n  p la n  was re q u ire d  in  th e  f i r s t  p la c e ,  th e  C o u rt in  i t s  

f i n a l  d e c is io n  re a f f i rm e d  th e  view  th a t  th e  d e s e g re g a tio n  p la n  even i f  n o t 

c o n s t i t u t i o n a l l y  re q u ir e d ,  once adopted  cou ld  n o t  be c o n s t i t u t i o n a l l y  

abandoned. "The May 7 p la n  on d e s e g re g a tio n  th o ro u g h ly  conceived  and con­

s c ie n t io u s ly  p re p a re d , was th e  u l t im a te  m a n ife s ta t io n  o f  th e  co nsp icuous 

invo lvem en t o f  th e  s t a t e  a u th o r i ty  in  th e  m a tte r  o f  th e  r a c i a l  d i s t r i b u t i o n
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o f  s tu d e n ts .  I t  was th e  c r u c ia l  f a c t  o f  invo lvem en t, even more than  th e  

a c tu a l  s p e c i f i c  p la n  adopted  on May 7. 1971» f o r  which d e fe n d a n ts  could  

n o t  and can n o t c o n s t i t u t i o n a l l y  r e t r e a t . "

The o r ig in a l  ad o p tio n  o f  th e  May 7 P lan  was co n s id e re d  by th e  C ourt 

to  be an adm ission  by th e  S ta t e  t h a t ,  in d e ed , i t  d e te rm in e s  th e  r a c i a l  com­

p o s i t io n  o f  th e  sc h o o ls . I f  so , a  governm ent d e fe n se  based  on th e  f a c t  

o f  r e s i d e n t i a l  s e g re g a tio n  lo s e s  c r e d i b i l i t y .

The School B oard ’ s d e fe n se  t h a t  th e  s e g re g a tio n  r e s u l t e d  from p r iv a te  

r e s i d e n t i a l  s e g re g a tio n  and n o t  d is c r im in a to ry  sch o o l p o lic y  was a t ta c k e d  

by th e  C o u rt on a  number o f  a d d i t io n a l  f r o n t s .  The C ourt took  th e  con­

v e n t io n a l  ro u te  o f  e s ta b l i s h in g  th a t  neighborhood b o u n d a rie s  and schoo l 

c a p a c i t i e s  were f r e q u e n t ly  m an ipu la ted  to  produce s e g re g a t io n .  The p a t ­

te r n  p re v io u s ly  d is c u s se d  in  th e  B oston ca se  was re p e a te d  h e re .  S tandard

sch o o l s iz e s  were ig n o red  when in c re a se d  c a p a c ity  would se rv e  to  i s o l a t e  

55a  r a c i a l  g ro u p . ^ P o r ta b le  c lassro o m s were used " . . . i n  b o th  B lack  and

W hite sc h o o ls , w ith  th e  n e t  e f f e c t  o f  r e ta in in g  B lacks  in  th e  B lack  sch o o ls

56and W hites in  th e  W hite s c h o o ls ,"  d e s p i t e  th e  a v a i l a b i l i t y  o f  space in

n ea rb y  sc h o o ls  o f  th e  o p p o s ite  r a c e .

I t  i s  a p p a re n t t h a t  Kalamazoo e lem en ta ry  sc h o o ls  were n o t  
s i tu a te d  and b o u n d a rie s  were n o t  drawn in  a  f a s h io n  which 
r e g u la r ly  p la ced  s tu d e n ts  in  th e  schoo l c l o s e s t  to  t h e i r  
homes. . . .  T h is  C o u rt canno t conclude th a t  th e  Kalamazoo 
sch o o l board  r e s o lu t e ly  and c o n s i s te n t ly  fo llo w ed  a  
'neighbo rhood  sch o o l p o l i c y . '  P o lic y  i s  ta k en  h e re  to  
mean n o t  m erely  what i s  a c tu a l ly  done, b u t  r a t h e r  a  s e t  
o f  g e n e ra l  g o a ls  which a r e  adop ted  f o r  g o v em m en ta lly  
le g i t im a te  re a so n s , which b e a r  a  r a t i o n a l  r e l a t i o n  to  th e  
fu n c tio n  to  be se rv ed  and which a r e  r o u t in e ly  and con­
s i s t e n t l y  fo llo w ed , u n le s s  a  s u f f i c i e n t l y  com pelling  
rea so n  ap p e a rs  f o r  d e p a r tu re s  in  in d iv id u a l  c a s e s .  The 
a l le g e d  'p o l i c y '  h a s  been too  o f te n  d e p a rte d  from to  have 
been a  f irm  and c o n s i s te n t  g o a l o f  th e  Kalamazoo b o a rd . 57

Even w ith o u t th e  p a t te r n  o f  m a n ip u la tio n  o f  neighborhood sc h o o ls , 

how ever, th e  C ourt ch a llen g e d  th e  c o n s t i t u t i o n a l i t y  o f  a  sch o o l b o a rd 's  

in c o rp o ra tin g  r e s i d e n t i a l  s e g re g a tio n  in to  i t s  s tu d e n t ass ig n m en t p o l i c i e s
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th rough  th e  neighborhood sch o o l c o n ce p t. " [ L o c a t in g  a  sch o o l w ith in  

th e  g e n e ra l a r e a  o f  a  c h i l d 's  re s id e n c e  s e rv e s  no com pelling  e d u c a tio n a l
r Q

o b je c t iv e  which su p erced es  c o n s t i t u t i o n a l l y  p ro te c te d  r i g h t s . "  ^ T h is  

p o s i t io n  c h a lle n g in g  th e  " s a n c t i ty "  o f  neighborhood sch o o ls  i s  f u r th e r  

re in fo rc e d  by what th e  C ourt saw a s  th e  d i r e c t  c o l lu s io n  o f  th e  

sch o o l board  in  a s s i s t i n g  th e  c re a t io n  o f  s e g re g a te d  neighborhood s c h o o ls .

The C ourt n o ted  th e  co n tin u o u s  c o n s u l ta t io n  and c o o p e ra tio n  between

th e  schoo l board  and th e  Board o f  R e a l to r s  in  s e le c t in g  sch o o l s i t e s  in

59a re a s  o f  new housing  developm ent. When such  c o o p e ra tio n  was com­

b in ed  w ith  the  R e a l to r s ' announced p r a c t ic e  o f  d isc o u ra g in g  in te g ra te d  

h o u s in g , could  th e  School Board c la im  f o r  i t s e l f  a  r a c i a l l y  n e u t r a l  

s ta n c e ?  The C o u r t 's  answ er was no.

When th e  School Board com bines w ith  r e a l  e s t a t e  d e v e lo p e rs  
in  such a  way a s  fo re s e e a b ly  and a c tu a l ly  to  c re a te  a  new 
p redom inan tly  w h ite  neighborhood sc h o o l, i t  can n o t be heard  
to  say  t h a t  i t  i s  m ere ly  ap p ly in g  a  r a c i a l l y  n e u t r a l  n e ig h ­
borhood sch o o l p o l ic y  th ro u g h o u t th e  d i s t r i c t . . . .  °0 
When th e  fo re s e e a b le  and a c tu a l  e f f e c t  o f  th e  sch o o l con­
s t r u c t io n  program o f  th e  1950 ' s  and 1 9 6 0 ' s  was to  c o n t r ib u te  
s u b s t a n t i a l l y  to  th e  c r e a t io n  and m ain tenance o f  se g re g a te d  
sch o o ls  and neighborhoods, th e  sch o o l b o a r d 's  c lo s e  a s ­
s o c ia t io n  w ith  a  p r iv a te  group  such  a s  th e  r e a l t o r s  m ust 
be co n s id e re d  in  e v a lu a tin g  th e  r e s u l t s  o f  th e  sch o o l b o a rd 's  
a c t i o n s . 6 l

T h is  d is c u s s io n  b r in g s  u s  to  th e  p o in t  o f  d i r e c t l y  e lu c id a t in g  th e  

s ta n d a rd  c o n s id e re d  ad eq u a te  by th e  C o u rt f o r  e s ta b l i s h in g  d is c r im in a to ry  

i n t e n t .  A gain , I  r e ly  s u b s t a n t i a l l y  on q u o ta tio n  from  th e  d e c is io n  to  

i l l u s t r a t e  th e  d i r e c t io n  o f  th e  C o u r t 's  th in k in g .  R ely ing  in  p a r t  on 

t r a d i t i o n a l  l e g a l  s ta n d a rd s  i n  t o r t  s u i t s ,  th e  C ourt no ted  t h a t  " . . . i n  

g e n e ra l ,  i t  i s  re a so n a b le  to  i n f e r  t h a t  peop le  in te n d  th e  n a tu r a l  and 

p ro b ab le  consequences o f  a c t s  know ingly done o r  know ingly o m itte d ."

In  t h i s  in s ta n c e  th e  c r u c i a l  q u e s tio n  i s :  i s  th e  s e g re g a tio n  t h a t  e x i s t s  

" . . . e i t h e r  a  d i r e c t  r e s u l t  o r  a  re a so n a b ly  p ro b ab le  consequence o f  th e
Z o

a c t  o r  om ission"?
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S ince  in  th e  r e g u la r  ex ec u tio n  o f  i t s  r e s p o n s i b i l i t i e s  th e  sch o o l

board  d e term ined  schoo l a tte n d a n c e  zones, lo c a te d  s c h o o ls , and added

tem porary  c la ssro o m s, and th e se  a c t io n s  d e term ined  to  a  s u b s t a n t i a l  d eg ree

th e  r a c i a l  com position  o f  s tu d e n t  b o d ie s ,

th e  board  m ust be h e ld  re s p o n s ib le  f o r  any se g re g a te d  
c o n d itio n  th a t  e x i s t s . . . .  [ T ] h a t  th e  board  has  power 
to  s u b s t a n t i a l l y  red u ce  se g re g a te d  c o n d itio n s  i s  ob­
v io u s  from  th e  te rm s and r e s u l t  o f  th e  May 7 p la n , a l l  .. 
o f  which a r e  w ith in  th e  b o a r d 's  o p e ra t io n a l  a u th o r i ty .

S in ce  195^» 68 schoo l c o n s tru c t io n  p r o je c t s  and 32 a t t e n d ­
ance boundary ad ju s tm e n ts  were made in  K a la m a z o o ....  [ l f ] u t  
a t  no tim e b e fo re  1966  d id  th e  board  fo rm a lly  and p u b l ic ly  
c o n s id e r  any program , o r  make any d e c is io n ,  o r  im plem ent 
any p o l ic y  d es ig n ed  to  p o s i t i v e ly  c o n fro n t th e  problem  o f  
r a c i a l  i s o l a t i o n  in  th e  Kalamazoo p u b lic  s c h o o ls . T h is  
f a i l u r e  to  a c t  was i t s e l f  a  d e l ib e r a t e  d e c is io n  to  fo reg o  
th e  o p p o r tu n ity  to  c o r r e c t  th e  e x i s t in g  s e g re g a te d  con­
d i t i o n  and i t s e l f  was an u n c o n s t i tu t io n a l  d e n ia l  o f  eq u a l 
p r o te c t io n  o f  th e  la w s . ^

A nother "om ission" c i t e d  by th e  C o u rt t h a t  u l t im a te ly  had an im pact

on th e  sc h o o ls  was th e  sch o o l b o a rd 's  h an d lin g  o f  th e  1966 open housing

referendum . S im ply, th e  board  f a i l e d  to  ta k e  a  p o s i t io n  on th e  referendum .

F or th e  same board  to  l a t e r  co n ten d , a s  i t  has  b e fo re  
t h i s  C o u rt, t h a t  r a c i a l  s e g re g a t io n  in  th e  sc h o o ls  o f  
Kalamazoo i s  p u re ly  a  p ro d u c t o f  r e s i d e n t i a l  p a t te r n s  o v e r 
which i t  had no in f lu e n c e  o r  o p p o r tu n ity  to  a c t  i s  u n te n ­
a b le  . . . .  Faced w ith  th e  o p p o r tu n ity  to  a c t ,  th e  power 
to  ex tend  some in f lu e n c e  and e x c lu s iv e  r e s p o n s ib i l i t y  to  
p ro v id e  e q u a l e d u c a tio n a l o p p o r tu n i ty ,  th e  Kalamazoo Board 
o f  E duca tion  was a c t iv e  in  f o s te r in g  s e g re g a t io n  by th e  
v ery  v i r t u e  o f  th e  f a c t  th a t  i t  c o n sc io u s ly  and d e l i b e r a t e ­
ly  chose f o r  i t s e l f  a  p a s s iv e  r o l e .

The D i s t r i c t  C ourt d e c is io n  co n cern ing  Kalamazoo, M ichigan assum es 

th a t  schoo l b o ard s  have an a f f i r m a t iv e  d u ty  to  p u rsue  th e  l e a s t  s e g re ­

g a t iv e  p o lic y  o p tio n s  a v a i la b le  to  them. In  t h i s  sen se  th e  Kalamazoo 

d e c is io n  i s  re m in is c e n t o f  th e  D ouglas and Pow ell c o n c u rrin g  o p in io n s  

in  K eyes. A lthough Pow ell c l e a r ly  s e t s  l i m i t s  on what he s e e s  a s  th e  

p r a c t i c a l  a l t e r n a t i v e s  a v a i la b le ,  b o th  he and D ouglas presumed schoo l 

d i s t r i c t  r e s p o n s ib i l i t y  f o r  any s e g re g a tio n  t h a t  e x i s t e d .  The c r u c ia l
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d i s t i n c t i o n  betw een th e  Pow ell and D ouglas co n cu rren ces  and th e  K ala­

mazoo d e c is io n  i s  t h a t  Kalamazoo s t i l l  assum es th e  need to  prove s e g re ­

g a t iv e  i n t e n t  w h ile  D ouglas and Pow ell e s s e n t i a l l y  r e je c te d  any r e q u i r e ­

ment to  prove i n t e n t  and e s s e n t i a l l y  c a l le d  f o r  th e  abandonm ent o f  th e  

de  f a c to /d e  ju r e  d i s t i n c t i o n .

I  m ust em phasize t h a t  th e  C ourt in  th e  Kalamazoo ca se  does p ro v id e  

some o f  th e  t r a d i t i o n a l  ev id en ce  o f  m a n ip u la tio n  o f  neighborhood schoo l 

p o l ic y ,  b u t  c l e a r ly  th e  m ajor em phasis i s  on th e  d i s t r i c t ' s  f a i l u r e  to  

a f f i r m a t iv e ly  p u rsue  r a c i a l  in t e g r a t i o n  in  i t s  s i t e  s e le c t io n s  f o r  s c h o o ls , 

in  i t s  in t e r a c t io n  w ith  r e a l  e s t a t e  i n t e r e s t s ,  and even to  th e  p o in t  o f  

demanding an advocacy r o le  in  th e  community in  su p p o r t o f  an open housing  

referendum  o v er which th e  board  had no d i r e c t  c o n t r o l .  F a i lu r e  to  ta k e  

any one o r  a l l  o f  th e se  s te p s  was co n s id e re d  by th e  C o u rt to  be i n ­

d ic a t iv e  o f  s e g re g a t iv e  i n t e n t .

In  l i g h t  o f  th e  c l e a r  n o t ic e  o f  Brown I ,  where op­
p o r tu n i t i e s  f o r  p o s i t iv e  a c t io n  a r e  p re s e n te d , where
th e  consequences o f  f a i l u r e  to  a c t  a r e  c l e a r ly  f o r e ­
s e e a b le ,  and where th e  consequences a r e  s i g n i f i c a n t  
c o n t r ib u t io n s  to  th e  c r e a t io n  and m ain tenance o f  s e g re ­
g a te d  s c h o o ls , th e  f a i l u r e  to  a c t  i s  d e l ib e r a t e  and i n ­
t e n t io n a l  . [em p h asis  addedJ . . . P l a i n l y ,  where p u b lic  is s u e s  
a r e  formed and q u e s tio n s  posed which b e a r  d i r e c t l y  on th e  
q u a l i ty  o f  e d u c a tio n , a  d e l ib e r a t e  n e g a tiv e  re sp o n se  from 
sch o o l a u t h o r i t i e s  o r  a  d e l ib e r a t e  om ission  to  a c t ,  can 
a f f e c t  th e  shape o f  su b seq u en t c irc u m stan c es  j u s t  a s  
m a te r ia l ly  a s  can a f f i r m a t iv e  d e c is io n s  and a c t io n s .
S ta te  r e s p o n s ib i l i t y  un d er th e  U nited  S ta te s  C o n s t i tu t io n  
m ust l o g i c a l l y  be f ix e d  in  e i t h e r  c o n te x t .  &7

C le a r ly  th e n , th e  D i s t r i c t  C ourt in  th e  Kalamazoo case  co n s id e re d  

th e  sch o o l d i s t r i c t ' s  f a i l u r e  to  p u rsue  th e  l e a s t  s e g re g a t iv e  a l t e r n a t i v e s  

b e fo re  i t  to  be in d ic a t iv e  o f  s e g re g a t iv e  i n t e n t .

An a f f i r m a t iv e  d u ty  to  p u rsue  r a c i a l  i n t e g r a t i o n  B oth th e  H oots and 

68Husbands d e c is io n s  in  P en n sy lv an ia  concerned  a  s t a t e - i n i t i a t e d  c o n so l­

id a t io n  o f  p re v io u s ly  in d ep en d en t sch o o l d i s t r i c t s .  The q u e s tio n  in  b o th
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c a se s  i s ;  does th e  c o n s o lid a tio n  p l a n 's  f a i l u r e  to  r e l i e v e  p r e e x is t in g  

r a c i a l  im balance w ith in  th e  d i s t r i c t s  c o n so lid a te d  c o n s t i tu t e  de ju r e

69se g re g a tio n ?

P en n sy lv an ia  p rov ided  f o r  th e  m erger o f  in d ep en d en t sch o o l d i s t r i c t s  

w ith in  th e  S ta te  so t h a t  no one d i s t r i c t  would have few er th an  4 ,0 0 0  s tu ­

d e n ts .  P l a i n t i f f s  in  H oots ch a llen g e d  th e  c o n s o lid a tio n  o f  th r e e  h e a v ily  

B lack  schoo l d i s t r i c t s  in  A llegany  County, P en n sy lv an ia  in to  a  s in g le  

G en era l Braddock a re a  sch o o l d i s t r i c t .  The newly form ed d i s t r i c t  had a  

combined B lack  p o p u la tio n  o f  44 .98  p e rc e n t .  A ccording to  th e  C o u rt,

" i t  i s  ex trem ely  l i k e l y  t h a t  th e  m u n ic ip a l i t i e s  have reached  th e  t ip p in g

70p o in t  o f  becoming p redom inan tly  b la c k ."  The C o u rt a t t r i b u t e d  th e  con­

c e n t r a t io n  o f  B lacks w ith in  th e  th r e e  newly c o n s o lid a te d  com m unities to

71" p e rv a s iv e  housing  d is c r im in a t io n ."

S ig n i f i c a n t ly  th e  c o n s o lid a tio n  p la n  approved by P en n sy lv an ia  was 

n o t  th e  o n ly  a l t e r n a t iv e  a v a i la b le .  O th e r com m unities in  th e  v i c i n i t y
rptp

ranged  from  .78  p e rc e n t B lack  to  9 . 6  p e rc e n t  B la ck . ' B ut " th e  schoo l

d i s t r i c t s  in  th e  v i c i n i t y  . . .  c o n t in u a l ly  sough t to  av o id  be ing  in c lu d e d

in  a  sch o o l d i s t r i c t  w ith  Braddock and Rankin b ecause  o f  th e  h ig h  con-
73

c e n t r a t io n  o f  b la c k s ."  In  f a c t ,  th e  C ourt argued  th a t  Rankin l o g i c a l ­

ly  and g e o g ra p h ic a lly  shou ld  be in  a n o th e r  d i s t r i c t .  Among s e v e r a l  a l t e r ­

n a t iv e  c o n so lid a te d  d i s t r i c t s  th e  B lack  p o p u la tio n  would ran g e  from  14 to  

27 p e r c e n t .

I n  l i g h t  o f  th e  above, th e  C ourt concluded th a t  th e  " n a tu r a l ,  f o r e ­

se e a b le  and a c tu a l  e f f e c t  o f  com bining . . .  [ t h e  th r e e  d is p r o p o r t io n a te ly  

B lack  d i s t r i c t s ]  in to  one schoo l d i s t r i c t  was to  p e rp e tu a te ,  e x a c e rb a te ,

and maximize r a c i a l  s e g re g a tio n  w ith in  th e  p u b lic  sc h o o ls  o f  t h i s  c e n t r a l
74p o r t io n  o f  A lleg an y  C ounty ."

A gain , however, th e  em phasis i s  n o t  so much on d e l ib e r a t e  a c t io n
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in c re a s in g  r a c i a l  im balance; a l l  th e  d i s t r i c t s  in v o lv ed  were r a c i a l l y  

im balanced p r i o r  to  th e  c o n s o l id a t io n .  R a th e r th e  C ourt s t r e s s e d  th e  

S ta te  B o a rd 's  f a i l u r e  to  ta k e  a v a i la b le  s te p s  to  r e l i e v e  r a c i a l  se g re g a ­

t io n  .

T h is  C o u rt f in d s  t h a t  in  e s ta b l i s h in g  boundary l i n e s  f o r  
sch o o l d i s t r i c t s ,  th e  r a c i a l  com position  o f  th e  s tu d e n t 
body o f  th e  proposed schoo l d i s t r i c t  i s  an im p o rta n t f a c ­
t o r  to  be co n sid e re d  to  maximize th e  s o c ia l  and e d u c a tio n ­
a l  b e n e f i t s  which a c c ru e  from a t te n d in g  a  r a c i a l l y  i n t e ­
g ra te d  sch o o l system  and to  m inim ize th e  fo re s e e a b le  and 
av o id a b le  ad v e rse  s o c ia l  and e d u c a tio n a l e f f e c t s  which 
r e s u l t  from  a t te n d in g  r a c i a l l y  se g re g a te d  sc h o o ls  . . . .
T h is  C ourt f in d s  t h a t  th e re  i s  no e d u c a t io n a l ly  o r  o th e r  
v a l id  j u s t i f i c a t i o n  f o r  d is r e g a rd in g  r a c i a l  c r i t e r i a  in  
e s ta b l i s h in g  sch o o l d i s t r i c t  b o u n d a rie s . 75

The C ourt a p p a re n tly  d id  n o t contend  th a t  P en n sy lv an ia  was re q u ire d

to  i n i t i a t e  m erger o f  sch o o l d i s t r i c t s  where th e  f a c t  o f  r a c i a l  im balance

comes to  i t s  a t t e n t i o n .  B ut

when i t  seek s  change, i t  m ust p roceed  in  a  fa s h io n  th a t  
w i l l  le s s e n  p re v io u s ly  e x i s t in g  sch o o l s e g re g a t io n  . . . .
The S ta te  and County B o a rd s ' r e f u s a l  to  c o n s id e r  r a c i a l  
c r i t e r i a  i n  ad o p tin g  th e  p la n  o f  o rg a n iz a tio n  o f  a d m in is tra ­
t i v e  u n i t s  p u rsu a n t to  A ct 150 c o n s t i tu te d  an e x p l i c i t  r a ­
c i a l  c l a s s i f i c a t i o n  in  t h a t  e d u c a tio n a l m a tte r s  r e l a t e d  to  
r a c i a l  c r i t e r i a  were t r e a te d  d i f f e r e n t l y  from e d u c a tio n a l 
m a tte r s  r e l a t e d  to  o th e r  c r i t e r i a .  7&

The f a c t s  o f  th e  Husbands ca se  were e s s e n t i a l l y  th e  same a s  H o o ts .

"B lack d i s t r i c t s  [w ere  p la c e d ]  to g e th e r  w ith  o th e r  b la c k  d i s t r i c t s  and

w hite  d i s t r i c t s  w ith  o th e r  w h ite  d i s t r i c t s . "  The sc h o o l board  d e fe n d a n t

in  th e  c a se  contended " th a t  th e y  had n o t c re a te d  s e g re g a te d  d i s t r i c t s  from

77in te g r a te d  d i s t r i c t s . "  B u t th e  p l a i n t i f f s  " . . . a l l e g e  t h a t  th e  d e fe n d ­

a n ts  d id ,  p u rp o se ly  and th ro u g h  g ro s s  th o u g h tle s s n e s s ,  so d r a f t  th e  r e ­

o rg a n iz a tio n  a s  to  p e rp e tu a te  and compound e x is t in g  im balance and to  g iv e
rpQ

fo rm al s a n c tio n  to  i t . "

As has  been th e  ca se  in  so many n o r th e rn  sch o o l d i s t r i c t s ,  sch o o l 

s e g re g a tio n  was sim ply  g r a f te d  upon e x is t in g  p a t te r n s  o f  r e s i d e n t i a l  s e g re ­

g a t io n .  B u t in  t h i s  c a se , th e  C ourt argued  th a t  in  fo rm u la tin g  sch o o l
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d i s t r i c t  l i n e s ,  o f f i c i a l s  m ust ta k e  a f f i r m a t iv e  s te p s  to  le s s e n  th e  s e g re ­

g a t iv e  im pact o f  housing  d is c r im in a t io n  w hether p u b lic  o r  p r iv a t e .  "Equal 

p r o te c t io n  o f  th e  law  means more th an  m erely  th e  absence o f  governm ental 

a c t io n  d e s ig n ed  to  d is c r im in a te  . . . .  We now f irm ly  re c o g n iz e  t h a t  th e  

a r b i t r a r y  q u a l i ty  o f  th o u g h tle s s n e s s  can be a s  d i s a s te ro u s  and u n f a i r  to

p r iv a te  r i g h t s  and p u b lic  i n t e r e s t s  a s  th e  p e r v e r s i ty  o f  a  w i l l f u l  

79schem e."

These two c a se s  f u r t h e r  r e in f o r c e  th e  tre n d  found in  o th e r  d i s t r i c t  

c o u r t  c a se s  d is c u s s e d  above; t h a t  i s ,  th e  d e c is io n  was based  l a r g e ly  on 

th e  d i s t r i c t s '  f a i l u r e  to  a f f i r m a t iv e ly  p u rsue  r a c i a l  in t e g r a t i o n  when 

th e  o p p o r tu n i ty  p re se n te d  i t s e l f .  The C o u rt e x p l i c i t l y  condemns th e  ex ­

c lu s io n  o f  r a c i a l  c r i t e r i a  from  th e  e d u c a tio n a l g rounds used to  d e te rm in e  

th e  p r o p r ie ty  o f  d i s t r i c t  c o n s o lid a tio n  in  P e n n sy lv a n ia .

S e g re g a tiv e  e f f e c t  a lo n e  i s  u n c o n s t i tu t io n a l  The f i n a l  c a se  to  be d i s -
80cussed  in  t h i s  s e c t io n  i s  th e  H a rt ca se  which concerned a  community 

sch o o l d i s t r i c t  in  B rooklyn , New York. U nlike th e  o th e r  c a se s  d is c u s s e d  

to  t h i s  p o in t ,  H a rt in c lu d e d  e x p l i c i t  s ta te m e n ts  t h a t  th e  C o u rt need n o t 

f in d  d is c r im in a to ry  i n t e n t  to  e s t a b l i s h  u n c o n s t i tu t io n a l  s e g re g a t io n .

In  i t s  d e c is io n  th e  C ourt d id  c i t e  some c o n v e n tio n a l ev id en ce  o f  

a c t io n s  by schoo l a u t h o r i t i e s  which had th e  e f f e c t  o f  in c re a s in g  o r  m ain­

ta in in g  s e g re g a t io n .  The s e g re g a t io n  a t  Mark Twain J u n io r  High School was 

due in  p a r t  " to  d e l ib e r a t e ly  zoning o u t o f  th e  sch o o l w h ite  m idd le c l a s s  

c h i ld re n ,  enhancing s e g re g a t iv e  te n d e n c ie s  and le a d in g  to  g ro s s  u n d er-
Q l

u t i l i z a t i o n  o f  Mark T w ain 's  p h y s ic a l  f a c i l i t i e s . "  In  19&2, 81 p e rc e n t  

o f  Mark T w ain 's  s tu d e n ts  were w h ite , b u t  by 1973 o n ly  18 p e rc e n t  o f  th e  

s tu d e n ts  were w h ite . T h is  d ra m a tic  change was n o t  b ro u g h t ab o u t by any 

m assive in f lu x  o f  B lack  s tu d e n ts .  In  f a c t ,  d u r in g  th e se  y e a rs  th e  a c tu a l
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number o f  B lack  s tu d e n ts  a t  Mark Twain a c t u a l l y  d e c re a se d  a t  th e  same tim e

th a t  th e  p e rc e n ta g e  d r a s t i c a l l y  in c re a s e d . T h is  r a t h e r  u n u su a l s i t u a t io n

i s  e x p la in e d  by a  d e c l in e  in  th e  u t i l i z a t i o n  r a t e  a t  Mark Twain from  88

p e rc e n t i n  1962  to  4-1 p e rc e n t in  1973  a t  a  tim e when th r e e  o f  th e  f iv e

82sc h o o ls  in  th e  d i s t r i c t  were o v e r u t i l i z e d .

The ra p id  d e c l in e  in  w h ite  s tu d e n ts  a t  Mark Twain was caused by 

changes in  th e  f e e d e r  p a t te r n  a t  Mark Twain. S tu d e n ts  a t  P .S . 216 were 

d iv e r te d  to  o th e r  ju n io r  h ig h  sch o o ls  having  " th e  n a tu r a l  and fo re s e e a b le
O O

e f f e c t  o f  d e c re a s in g  th e  w h ite  e n ro llm e n t a t  Mark T w ain." E f f o r t s

w ith in  th e  D i s t r i c t  School Board to  r e d i s t r i c t  P .S . 216 s tu d e n ts  to  Mark

84Twain were s u c c e s s fu l ly  r e s i s t e d .

The Community School Board j u s t i f i e d  i t s  d iv e r s io n  o f  s tu d e n ts  from 

Mark Twain by c i t in g  i t s  e x p e c ta t io n  th a t  new housing  c o n s tru c t io n  u n d er­

way in  th e  Mark Twain a re a  would s o lv e  b o th  th e  problem s o f  u n d e r u t i l i z a ­

t io n  and r a c i a l  im balan ce . W ithout d e lv in g  in to  a l l  th e  argum ents in v o lv e d , 

I  w i l l  n o te  sim ply  t h a t  th e  C ourt concluded th a t  th e  exp ec ted  housing  w i l l ,  

a s  a  r e s u l t  in  p a r t  o f  p u b lic  housing  p o l i c i e s ,  be i t s e l f  s e g re g a te d . 

F u r th e r ,  th e  f a c t  t h a t  Mark Twain was th en  p e rc e iv e d  a s  a  s e g re g a te d

sch o o l would cause  w h ite s  to  avo id  i t  and housing  in  th e  Mark Twain com-

85m unity , th e re b y  a s s u r in g  i t s  co n tin u ed  s e g re g a t io n .

Some m inim al e f f o r t s  to  ach iev e  in t e g r a t i o n  a t  Mark Twain were a t ­

tem pted . Funds were p rov ided  to  make Mark Twain more a t t r a c t i v e  to  w h ite  

s tu d e n ts .  A freedom  o f  ch o ice  p la n  was i n s t i t u t e d  to  p e rm it w h ite  s tu ­

d e n ts  from  o u ts id e  th e  d i s t r i c t  to  t r a n s f e r  in ,  b u t  u n c o n tro v e r te d  t e s t i ­

mony dem o n stra ted  t h a t  " th e r e  was no p u b l i c i t y  campaign o r  o th e r  a tte m p t 

by th e  community board  to  n o t i f y  w h ite  p a re n ts  w ith in  d i s t r i c t  21 o f  th e  

im provem ents p lanned  f o r  Mark Twain, and no a c t iv e  e f f o r t  to  encourage 

w h ite  p a re n ts  to  send t h e i r  c h i ld re n  th e r e ."  And a s  th e  C o u r t 's  d e c is io n
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n o te d , p re v io u s  ex p e rien ce  p o in ts  to  th e  e x p e c ta t io n  th a t  freedom  o f

86ch o ice  p la n s  a re  d e s t in e d  to  f a i l .

D e sp ite  t h i s  ev id en ce , th e  C ourt d id  n o t  conclude th a t  sch o o l board  

a c t io n s  were in d ic a t iv e  o f  d is c r im in a to ry  i n t e n t .  The d e c is io n  in c lu d e d  

q u o te s  from d e fe n d a n ts ' c o u n s e l 's  argum ents a g a in s t  t r a d i t i o n a l  methods 

o f  d e se g re g a tio n : "m assive in fu s io n  [ o f  w h ite  s tu d e n ts ]  . . .  from a  c o n t ig ­

uous neighborhood in to  th e  schoo l w i l l  n o t work; . . . i t  w i l l  be s e l f - d e f e a t ­

in g  in  t h a t  th o se  w h ite  s tu d e n ts ,  o v e r  a  v ery  s h o r t  p e r io d  o f  tim e , w i l l  

ev ap o ra te  so t h a t  we w i l l  n o t have [ a n  in te g r a te d  s c h o o l] ."  The B o a rd 's  

f a i l u r e  to  a c t ,  th e n , was co n sid e red  to  be a  r e s u l t  o f  f e a r  o f  "w hite  

f l i g h t , "  in e v i ta b le  f a i l u r e ,  and r e s e g re g a t io n .  N e v e r th e le s s , th e  in a c t io n  

o f  schoo l a u t h o r i t i e s  " . . . h a d  th e  n a tu r a l  and fo re s e e a b le  e f f e c t  o f  m ain­

ta in in g  and p e rp e tu a tin g  se v e re  r a c i a l  im balance a t  Mark Twain J u n io r  High 

S c h o o l."  S ig n i f i c a n t ly ,  however, th e  C o u rt concluded  th a t  " th i s  f a i l u r e  

d o es  n o t  su g g e s t t h a t  th e re  was any i n t e n t  o r  d e s i r e  t h a t  Mark Twain be 

s e g re g a te d . A ll  sch o o l o f f i c i a l s  were d i s t r e s s e d  by th e  s i t u a t i o n .  They 

to o k  some s te p s  to  red u ce  th e  number o f  c h i ld re n  who would be se g re g a te d , 

f o r  exam ple, by zoning th e  a re a s  im m ediate ly  a d ja c e n t  to  Mark Twain in to

I .S .  303- These c h i ld re n  were m in o r ity  c h i ld r e n  . . . .  The schoo l o f f i c i a l s  

can n o t be charged  w ith  r a c i a l  p re ju d ic e  in  t h e i r  o f f i c i a l  p o s i t io n s  o r  w ith  

s e g ra g a to ry  d e s ig n  o r  i n t e n t " [em p h asis  ad d e d ], ^

A lthough th e  a c t io n s  o f  th e  Community School Board were s im i la r  to  

th o se  found in  o th e r  c a se s  and deemed to  be in d ic a t iv e  o f  s e g re g a t iv e  i n ­

t e n t ,  th e  C ourt r e je c te d  a  s im i la r  c o n c lu s io n  h e re .  I t s  r e f u s a l  to  f in d  

s e g re g a t iv e  i n t e n t ,  however, d id  n o t  p re v e n t th e  C ourt from  f in d in g  

grounds to  conclude t h a t  th e  s e g re g a tio n  a t  Mark Twain was u n c o n s t i tu ­

t i o n a l .

The a p p a re n t r e v o lu t io n a ry  t h r u s t  o f  th e  C o u r t 's  p o s i t io n  may be more
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a p p a re n t th an  r e a l .  I t  does em phasize s e g re g a to ry  e f f e c t  r a t h e r  th a n  i n ­

t e n t  a s  th e  c r u c ia l  v a r ia b le  in  d e te rm in in g  u n c o n s t i tu t io n a l  s e g re g a t io n .

B ut th e  co n tin u ed  em phasis on th e  schoo l a u t h o r i t i e s '  aw areness o f  th e  

s e g re g a to ry  consequences o f  t h e i r  a c t io n s  i s  n o t  in c o n s i s t e n t  w ith  a  more 

c o n v e n tio n a l d e te rm in a tio n  t h a t  t h e i r  a c t io n s  were indeed  in d ic a t iv e  o f  

s e g re g a t iv e  i n t e n t .

T h is  C ourt, l i k e  J u s t i c e s  D ouglas and P ow ell in  K eyes, has  no d i f f i c u l ­

ty  in  f in d in g  s t a t e  a c t io n  in  th e  o p e ra t io n s  o f  th e  s c h o o ls . S choo ls  a re  

a g e n c ie s  o f  th e  s t a t e  and t h e i r  " a c ts  o f  om ission  a s  w e ll a s  a c t s  o f  com­

m issio n  c o n s t i tu t e  s t a t e  a c t io n  . . . .  I f  a  p u b lic  sch o o l i s  o p e ra te d  a s  a  

s e g re g a te d  f a c i l i t y  in  an in te g r a te d  community, th e  s c h o o l 's  c h a r a c te r  r e ­

s u l t s  from  schoo l board  a c t io n  o r  in a c t io n .  J u s t  a s  a  p u b lic  sch o o l would

n o t e x i s t  b u t f o r  th e  s t a t e ,  th e  c h a r a c te r  o f  th e  p u b lic  schoo l i s  d e t e r -

88mined by th e  schoo l b o a rd ."

T h is  p o s i t io n  makes i t  c l e a r  t h a t  th e  C ourt co n s id e re d  i t  to  be a  

r e s p o n s ib i l i t y  o f  th e  sch o o l board  to  fo llo w  th e  l e a s t  s e g re g a t iv e  s t u ­

d e n t a ss ig n m en t p o l i c i e s  a v a i la b le .  "A sch o o l board  which n e g le c ts  to  

av o id  r a c i a l  s e g re g a tio n  in  th e  sc h o o ls  i s  i t s e l f  cau s in g  o r  b r in g in g  a b o u t, 

a s  an agency o f  th e  s t a t e ,  r a c i a l  s e g re g a t io n . T h is  i s  so because  a  sch o o l 

bo ard , l i k e  o th e r  l e g a l  e n t i t i e s ,  m ust be h e ld  a c c o u n ta b le  f o r  th e  n a tu r a l  

f o r e s e e a b le ,  and a v o id a b le  consequences o f  i t s  a c t i v i t i e s  and p o l i c i e s . "

The q u e s tio n  which rem ains i s  what sch o o l board  p o l i c i e s  have had th e  

e f f e c t  o f  p roducing  s e g re g a t io n .  We have a lre a d y  d is c u s s e d , above, a l t e r a ­

t io n s  in  th e  f e e d e r  p a t t e r n s  a t  Mark Twain and i t s  u n d e r u t i l i z a t i o n ,  b u t  

th e  C ourt went a  s te p  f u r t h e r  to  c h a lle n g e  th e  co n cep t o f  th e  neighborhood 

s c h o o l. A ccording to  th e  C o u rt, " i t  i s  l e s s  im p o r ta n t t h a t  we i s o l a t e  

where th e  v ic io u s  c i r c l e  — r a c i a l l y  se g re g a te d  sc h o o ls  c o n t r ib u t in g  to  

r e s i d e n t i a l  s e g re g a tio n  c o n tr ib u t in g  to  r a c i a l l y  s e g re g a te d  sc h o o ls  —
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b e g in s  th an  t h a t  th e  law  e l im in a te ,  to  th e  e x te n t  p r a c t i c a l ,  th e  s t a t e ' s

90c o m p lic ity  in  th e  m ain tenance o f  r a c i a l l y  s e g re g a te d  s c h o o ls ."

The f a c t  t h a t  th e  C ourt found governm ent housing  p o l ic y  to  have been , 

i t s e l f ,  s u b s t a n t i a l l y  r e s p o n s ib le  f o r  in c re a s in g ly  r a c i a l l y  se g re g a te d  

neighborhoods i s  d e f i n i t e l y  r e le v a n t  h e re .  B ut even i f  r e s i d e n t i a l  s e g re ­

g a t io n  were s o le ly  th e  r e s u l t  o f  p r iv a te  d is c r im in a t io n ,  th e  C ourt found 

grounds to  r e j e c t  a  neighborhood sch o o l p o l ic y .

When r a c i a l  c h a r a c t e r i s t i c s  d e te rm in e  p la c e -o f - r e s id e n c e ,  
a s  undoub ted ly  th e y  o f te n  do in  o u r s o c ie ty ,  th e n  th e  
sch o o l b o a rd 's  u se  o f  'n e ig h b o rh o o d ' r e s i d e n t i a l  c r i t e r ­
i a  in  s tu d e n t a ss ig n m en t and sch o o l c o n s tru c t io n  d e c is io n s  
c o n s t i t u t e s  a  r a c i a l  c l a s s i f i c a t i o n  once-rem oved. The 
sch o o l b o a rd 's  u se  o f  a  r e s i d e n t i a l  c r i t e r i o n  e f f e c t i v e ­
ly  im p lic a te s  th e  s t a t e  i n  r a c i a l  d is c r im in a t io n .  The 
r e s i d e n t i a l  c r i t e r i o n  a m p lif ie s  th e  consequences o f  
p r iv a t e  d is c r im in a t io n ,  i t  le n g th e n s  th e  d i s c r i m in a t o r 's  
arm , g iv in g  him a  v e to  o v e r th e  neighborhood p u b lic  
s c h o o l. 91

In  c i t i n g  t h i s  view  th e  C ourt in  e f f e c t  argued  th a t  a  schoo l b o a rd 's  

f a i l u r e  to  com pensate f o r  p r iv a te  d is c r im in a t io n  in  housing  p a t te r n s  im­

p l i c a te d  th e  board  in  u n c o n s t i tu t io n a l  d is c r im in a t io n .  When, a s  in  t h i s  

c a s e , a  c o u r t  co n c lu d es  t h a t  r e s i d e n t i a l  s e g re g a tio n  i s ,  i t s e l f ,  a  r e s u l t

o f  s t a t e  p o l ic y ,  then  " th e  schoo l b o a r d 's  use o f  r e s i d e n t i a l  c r i t e r i o n

92c o n s t i t u t e s  'd o u b le  d i s c r i m i n a t i o n '."

W hile re c o g n iz in g  th e  e x is te n c e  o f  s e v e ra l  p re c e d e n ts  p o in t in g  to

th e  need to  prove se g re g a to ry  i n t e n t ,  th e  C ourt contended t h a t  " t h i s

p r in c ip le  i s  n o t  a p p l ic a b le  to  th e  i n s t a n t  case  where sch o o l a u t h o r i t i e s

a c te d  o r  f a i l e d  to  a c t  knowing th a t  s e g re g a tio n  would be th e  r e s u l t  o f  

93t h e i r  d e c i s io n ."  C ontending t h a t  i t  had been e s ta b l i s h e d  C ourt p o lic y

in  th e  d i s t r i c t  f o r  te n  y e a r s ,  " t h a t  de  f a c to  s e g re g a t io n  which can be

94avo ided  i s  u n c o n s t i tu t i o n a l ,"  th e  C ourt concluded  th a t  "w hether d e ­

nom inated de  f a c to  o r  de  ju r e  th e  s e g re g a tio n  o f  Mark Twain i s  u n c o n s ti­

t u t i o n a l . "  C it in g  a n o th e r  C o u r t 's  d e c is io n ,  th e  C ourt observed  th a t
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" sc h o o l c h i ld r e n  'a r e  n o t  so m ature and s o p h is t ic a te d  a s  to  d i s t i n g u is h

between th e  t o t a l  s e g re g a t io n  o f  a l l  N egroes p u rsu a n t to  a  m andatory o r

p e rm iss iv e  s t a t e  s t a t u t e  based  on ra c e  and th e  a lm o s t i d e n t i c a l  s i t u a t io n

95p r e v a i l in g  in  t h e i r  sch o o l d i s t r i c t '  w ith o u t such  a  s t a t u t e . "

Again we a r e  co n fro n te d  w ith  problem s o f  language in  c o u r t  d e c i s io n s .  

The H a r t C o u rt d id  n o t  c o n s id e r  th e  s e g re g a t io n  o f  Mark Twain to  have 

been th e  p ro d u c t o f  d is c r im in a to ry  purpose  o r  s e g re g a t iv e  i n t e n t ;  n e v e r­

th e le s s  i t  condemned th e  s e g re g a t iv e  e f f e c t  o f  sch o o l board  a c t io n s  r e ­

s u l t i n g  from  ben ign  r a c i a l  m o tiv a tio n . I t ,  how ever, would n o t  be in c o n ­

s i s t e n t  w ith  o th e r  c o u r t  d e c is io n s  d is c u s se d  above to  conclude t h a t  th e  

a v o id a b le  "de f a c to " schoo l s e g re g a t io n  d e c is io n  in  H a rt i s  in  f a c t  de 

.jure s e g re g a t io n .

P re lim in a ry  c o n c lu s io n s  A t t h i s  p o in t  we a r e  in  a  p o s i t io n  to  come to  

some p re l im in a ry  c o n c lu s io n s  co n cern ing  th e  n a tu re  and v a r i e ty  o f  s ta n ­

d a rd s  used by th e  d i s t r i c t  c o u r ts  in  e v a lu a tin g  th e  r o l e  o f  p u b lic  p o lic y  

in  p roducing  sch o o l s e g re g a t io n .

A t th e  b eg in n in g  i t  i s  e s s e n t i a l  to  n o te  t h a t  s in c e  th e  C iv i l  R ig h ts  
96C ases o f  1875. th e  F o u r te e n th  Amendment req u ire m e n t o f  e q u a l p r o te c t io n  

o f  th e  law s has  been in t e r p r e te d  to  f o rb id  d is c r im in a to ry  p u b lic  p o l ic y .  

The Supreme C o u rt in  Brown concluded th a t  s t a t e  imposed sch o o l s e g re g a tio n  

c o n s t i tu te d  a  d e n ia l  o f  eq u a l p r o te c t io n  o f  th e  law s. In  e n fo rc in g  th e  

Brown d e c is io n ,  th e  c o u r ts  had to  d e c id e  what c o n s t i tu t e s  s t a t e  en fo rced  

s e g re g a t io n .  Some, such  a s  J u s t i c e s  D ouglas i n  K eyes, a rg u e  t h a t  th e  mere 

e x is te n c e  o f  a  p a t t e r n  o f  s e g re g a t io n  in  p u b lic  s c h o o ls  c o n s t i tu te s  s t a t e  

en fo rced  s e g re g a t io n .  Sim ply s e g re g a t iv e  e f f e c t  i s  enough to  e s t a b l i s h  

u n c o n s t i tu t io n a l  s e g re g a t io n .  The dom inant view  w ith in  th e  c o u r ts ,  how­

e v e r , has  been  t h a t  i n  o rd e r  to  hold  th e  s t a t e  re s p o n s ib le  f o r  s e g re g a t io n ,
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d is c r im in a to ry  i n t e n t  m ust "be shown; t h a t  i s ,  th e  d eg ree  o f  s e g re g a tio n  

found in  th e  in te n d e d  r e s u l t  o f  th e  p o l i c i e s  c f  th o se  u l t im a te ly  r e s p o n s i­

b le  f o r  th e  s c h o o ls .

The s e v e ra l  c a se s  d is c u s s e d  in  t h i s  c h a p te r  a l l  r a i s e  r e l a t e d  i s s u e s .  

A ll  were n o r th e rn  c i t i e s  marked by a  s u b s t a n t i a l  d eg ree  o f  r a c i a l  i s o l a ­

t io n  in  th e  sc h o o ls , and a l l  were found to  have s e g re g a t io n  f o r  which 

schoo l a u t h o r i t i e s  were s u f f i c i e n t l y  re s p o n s ib le  to  be re q u ir e d  to  ta k e  

some rem ed ia l a c t io n .  In  s e v e ra l  in s ta n c e s ,  how ever, th e re  were s i g n i f i ­

c a n t  v a r i a t io n s  in  th e  n a tu re  o f  th e  c o u r t 's  j u s t i f i c a t i o n s  f o r  t h e i r  

f in d in g s  o f  u n c o n s t i tu t io n a l  s e g re g a t io n .

In  th e  B oston ca se  se g re g a to ry  i n t e n t  was presumed to  be th e  b a s is  o f  

th e  observed  p a t te r n  o f  r a c i a l  i s o l a t i o n  o n ly  in  th e  " . . .ab se n ce  o f  v a l id

e d u c a tio n a l ,  f i s c a l ,  a d m in is t r a t iv e  o r  o th e r  governm ental j u s t i f i c a t i o n

97f o r  d e c is io n s  having  c l e a r ly  fo re s e e a b le  s e g re g a t iv e  co n seq u en ces."

By im p lic a t io n  "norm al" e d u c a tio n a l p o l i c i e s  which had c l e a r  s id e  e f f e c t s

o f  p roducing  s e g re g a t io n  m igh t have been deemed a c c e p ta b le  by th e  C ourt

98w ith o u t a d d i t io n a l  " c le a r  ev idence  o f  s e g re g a to ry  p u rp o se ."

The P o n tia c  and Kalamazoo c a se s  fo llo w ed  d i r e c t io n s  m arkedly  d i f ­

f e r e n t  from  B oston . In  P o n tia c  schoo l bo a id  p o l i c i e s  were co n s id e re d  un­

c o n s t i tu t i o n a l  in  p a r t  because  o f  th e  b o a r d 's  f a i l u r e  to  c o n s id e r  r a c i a l

99b a la n c e  a s  a  f a c t o r  i n  draw ing b o u n d a rie s . As new housing  d ev e lo p ­

m ents were opened, sc h o o ls  were lo c a te d  in  th e  new n e ig h b o rh o o d s. The 

C o u rt, how ever, d id  n o t  contend  t h a t  th e  board  a c t iv e l y  c o n sp ire d  w ith  

housing  d e v e lo p e rs  to  produce s e g re g a t io n ;  r a t h e r  th e  b o a r d 's  p o l i c i e s  

were condemned f o r  e f f e c t i v e l y  a c q u ie sc in g  in  th o se  s e g re g a te d  housing  

p r a c t i c e s .  I f  th e re  were a l t e r n a t i v e s  a v a i la b le  to  a  "neighborhood" 

sch o o l p la n , th en  th e  b o a r d 's  f a i l u r e  to  s e l e c t  th e  l e a s t  s e g re g a t iv e  

a l t e r n a t i v e  was s u f f i c i e n t  to  e s t a b l i s h  t h a t  th e  s e g re g a t io n  was in te n d e d .
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The o p in io n  o f  th e  C ourt was n o t  based  on an absence o f  " v a l id  edu­

c a t io n a l ,  f i s c a l ,  a d m in is t r a t iv e  o r  o th e r  governm ental j u s t i f i c a t i o n . . . "  

f o r  th e  lo c a t io n  o f  P o n tia c  s c h o o ls , r a th e r  i t  im p lied  an a f f i rm a t iv e  

o b l ig a t io n  to  p u rsue  sch o o l in te g r a t io n  even in  th e  fa c e  o f  seg reg a ted  

housing  p a t t e r n s .  To do o th e rw ise  was co n sid e re d  in d ic a t iv e  o f  s e g re g a ­

to r y  i n t e n t .

The Kalamazoo d e c is io n ,  w hile  in c lu d in g  ev idence  o f  m a n ip u la tio n  o f  

s tu d e n t  ass ig n m en ts  f o r  r a c i a l  p u rp o ses , in c lu d ed  a  d i r e c t  a s s a u l t  on 

th e  co n cep t o f  neighborhood sch o o ls  when th ey  s ta n d  in  th e  way o f  sub­

s t a n t i a l  i n t e g r a t i o n .  The C ourt no ted  th a t  neighborhood sc h o o ls  " se rv e  

no com pelling  e d u c a tio n a l o b je c t iv e  . . . . "  The schoo l board  was ch a llen g e d  

f o r  i t s  c o n s u l ta t io n s  w ith  p r iv a te  r e a l t y  i n t e r e s t s  presum ably r e s p o n s ib le  

f o r  r e s i d e n t i a l  s e g re g a t io n , and f o r  i t s  f a i l u r e  to  a c t iv e ly  campaign 

in  su p p o rt o f  am "open housing" referendum . As th e  C ourt i t s e l f  concluded , 

" th e  Kalamazoo Board o f  E duca tion  was a c t iv e  in  f o s te r in g  s e g re g a t io n  by

th e  v ery  v i r t u e  o f  th e  f a c t  t h a t  i t  c o n sc io u s ly  and d e l ib e r a t e ly  chose f o r

101i t s e l f  a  p a s s iv e  r o l e . "

The H oots and Husbands d e c is io n s  r a i s e  s im i la r  i s s u e s .  E s s e n t i a l ly  

th e  C o u rts  found th e  two c o n s o lid a tio n  p la n s  to  be u n c o n s t i tu t io n a l  b e­

cause  o f  th e  f a i l u r e  o f  sch o o l o f f i c i a l s  to  in c lu d e  in c re a s e d  in t e g r a t i o n  

among th e  c r i t e r i a  used in  d e v is in g  c o n s o lid a tio n  schem es. In  H oots th e  

C o u rt found " t h a t  th e re  i s  no e d u c a tio n a lly  o r  o th e r  v a l id  j u s t i f i c a t i o n

f o r  d is r e g a rd in g  r a c i a l  c r i t e r i a  in  e s ta b l i s h in g  sch o o l d i s t r i c t  boundary 
102l i n e s . "  In  Husbands th e  C ourt concluded th a t  in  f a i l i n g  to  s e l e c t

c o n s o lid a tio n  p la n s  a l l e v i a t i n g  p r e - e x i s t in g  r a c i a l  im balance , th e  d e fe n d ­

a n ts  were assum ing r e s p o n s ib i l i t y  f o r  i t .  Summing up i t s  p o s i t io n  on th e  

r o l e  o f  p u b lic  o f f i c i a l s  in  schoo l s e g re g a tio n  c a s e s ,  th e  C ourt a igueds 

"we now f irm ly  re c o g n iz e  t h a t  th e  a r b i t r a r y  q u a l i ty  o f  th o u g h tle s s n e s s  can

84



be a s  d is a s te r o u s  and u n f a i r  to  p r iv a te  r i g h t s  and p u b lic  i n t e r e s t s  a s

103th e  p e r v e r s i ty  o f  a  w i l l f u l  schem e."

F in a l ly ,  th e  H a rt c a se , l i k e  B oston and Kalamazoo, in c lu d e d  some 

ev idence  o f  m a n ip u la tio n  o f  s tu d e n t assignm ent p o l i c i e s  in  o rd e r  to  zone 

o u t w h ite  s tu d e n ts  and th u s  e f f e c t iv e l y  in c re a s e  s e g re g a t io n . What i s  

i n t e r e s t i n g  a b o u t H a rt i s  th e  d i f f e r e n t  approach  tak en  in  d e f in in g  s e g re ­

g a to ry  i n t e n t .  D e sp ite  th e  f a c t  t h a t  in c re a s e d  s e g re g a tio n  was " th e  

n a tu r a l  and fo re s e e a b le "  e f f e c t  o f  d e c re a s in g  w h ite  e n ro llm e n t a t  Mark 

Twain J u n io r  High S choo l, th e  C o u rt d id  n o t c o n s id e r  sch o o l a u t h o r i t i e s  

to  be g u i l t y  o f  s e g re g a t iv e  i n t e n t .  F o r one th in g ,  schoo l o f f i c i a l s  took 

some a c t io n  to  d e c re a se  se g re g a tio n  e lsew here  in  th e  d i s t r i c t  and to  

l i m i t  th e  number o f  s tu d e n ts  in  se g re g a te d  s c h o o ls . B ut m ost s i g n i f i c a n t ­

ly ,  th e  C ourt found th e  p r in c ip a l  m o tiv a tio n  f o r  schoo l board  a c t io n s  to  

be f e a r  o f  "w h ite  f l i g h t . "  T h e ir  e f f o r t s  were seen  in  e f f e c t  a s  bowing 

to  th e  in e v i ta b l e  w h ile  seek ing  to  keep a s  many w h ite s  in  th e  d i s t r i c t  

sch o o ls  a s  p o s s ib le .

N e v e r th e le s s , d e s p i te  th e  la c k  o f  s e g re g a to ry  in te n t , ,  th e  H a rt C ourt 

d id  f in d  schoo l o f f i c i a l s  c o n s t i tu t i o n a l l y  r e s p o n s ib le  f o r  th e  s e g re g a tio n  

th a t  e x i s t s  a t  Mark Twain. I t  s p e c i f i c a l l y  r e je c te d  th e  u se  o f  "n e ig h b o r­

hood sch o o ls"  w ith in  se g re g a te d  neighborhoods. "The sch o o l b o a r d 's  u se

o f  r e s i d e n t i a l  c r i t e r i o n  e f f e c t iv e l y  im p lic a te s  th e  s t a t e  in  r a c i a l  d i s -  
104c r im in a t io n ."  A ll  t h a t  need be proved to  e s t a b l i s h  governm ental

r e s p o n s ib i l i t y  f o r  sch o o l s e g re g a tio n  i s  t h a t  sch o o l o f f i c i a l s  know th a t  

s e g re g a tio n  would be th e  r e s u l t  o f  t h e i r  a c t s  o r  o m iss io n s . In  sum, a v o id ­

ance o f  s e g re g a t io n  i s  an a f f i r m a t iv e  d u ty  o f  sch o o l d i s t r i c t s  in  th e  

e x e rc is e  o f  t h e i r  e d u c a tio n a l r e s p o n s i b i l i t i e s .

In  th e  f i r s t  f i v e  c a s e s ,  th e  C o u rts  used th e  language o f  s e g re g a t iv e  

i n t e n t  to  su p p o r t t h e i r  f in d in g s  o f  governm ent r e s p o n s ib i l i t y  f o r  schoo l
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s e g re g a t io n .  In  Boston i n t e n t  was o n ly  presumed in  th e  f a c e  o f  e s s e n t i a l ­

l y  com plete absence o f  n o n - r a c ia l  j u s t i f i c a t i o n  f o r  p o l i c i e s  hav ing  c l e a r  

s e g re g a t iv e  e f f e c t .  In  P o n tia c  and Kalamazoo, on th e  o th e r  hand, s e g re g a ­

to ry  i n t e n t  was assumed la r g e ly  because  o f  th e  fo re s e e a b le  s e g re g a t iv e  

e f f e c t  o f  s ta n d a rd  s tu d e n t ass ignm en t p o l i c i e s  chosen when o th e r  a s s ig n ­

ment p o l i c i e s  having  l e s s  s e g re g a t iv e  im pact were a v a i l a b l e .  D e sp ite  

some ev idence  o f  m a n ip u la tio n  o f  neighborhood p o l i c i e s ,  th e  em phasis in  

th e  C o u r ts ' d e c is io n s  was c l e a r ly  on th e  a v a i l a b i l i t y  o f  l e s s  s e g re g a t iv e  

a l t e r n a t i v e s  a v a i la b le .  F a i lu r e  to  p u rsu e  th e  a l t e r n a t i v e s  was co n s id e re d  

s u f f i c i e n t  ev idence  o f  s e g re g a t iv e  i n t e n t .

In  H a r t , however, th e  C ourt re fu s e d  to  f in d  s e g re g a t iv e  i n t e n t .

I t  based  i t s  d e c is io n  s o le ly  on th e  f a c t  o f  s e g re g a t iv e  e f f e c t  o f  schoo l 

board  p o l i c i e s .

M u ltip le  S tan d a rd s  f o r  I d e n t i f y in g  "De J u re "  S e g re g a tio n ; The D i s t r i c t  
C o u rts  and th e  L i te r a tu r e

Both th e  d i s t r i c t  c o u r ts  d is c u s s e d  in  t h i s  c h a p te r  and th e  le g a l  

s c h o la r s  d is c u s s e d  in  C h ap te r Two a ttem p ted  to  d e v is e  s ta n d a rd s  f o r  d i s ­

t in g u is h in g  u n c o n s t i tu t io n a l  s e g re g a tio n  from  r a c i a l  i s o l a t i o n  f o r  which

governm ent cou ld  n o t  be h e ld  r e s p o n s ib le .  W ith one e x c e p tio n , th e y  a c te d

105w ith o u t c l e a r  gu idance from  th e  Supreme C o u rt. ^ Most had th e  b e n e f i t  

o f  th e  Supreme C ourt d e c is io n  in  Swann which s p e c if ie d  t h a t  o n ly  in t e n t io n ­

a l  s e g re g a tio n  was u n c o n s t i tu t io n a l ,  b u t  n e i th e r  th e  Supreme C ourt d e c is io n  

in  Swann n o r  i t s  d e c is io n  in  Keyes s p e c if ie d  any c l e a r  s ta n d a rd  f o r  d i s ­

t in g u is h in g  in t e n t io n a l  s e g re g a tio n  from  th e  p u re ly  a d v e n t i t io u s .

D e sp ite  some s i m i l a r l i t i e s  between th e  app ro ach es o f  some le g a l  s c h o la r s

and th e  d i s t r i c t  c o u r ts ,  t h e i r  e f f o r t s  a r e  m ost i n t e r e s t i n g  because  o f  th e  

v a r i e ty  o f  th e  s ta n d a rd s  fo rm u la te d .

L ike th e  a u th o rs  o f  th e  Y ale Law J o u rn a l  n o te ,  "Beading th e  Mind o f
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School B o ard ,"  th e  C ourts  in  th e  B oston and. Pasadena c a se s  c o n s id ­

e red  r a c i a l l y  i s o la te d  sc h o o ls  to  he u n c o n s t i tu t io n a l  o n ly  i f  th e re  was 

no in d ep en d en t e d u c a tio n a l j u s t i f i c a t i o n  f o r  s tu d e n t  ass ig n m en t p o l i c i e s  

which e f f e c t iv e l y  i s o la t e d  m in o r ity  s tu d e n ts .

107In  an approach  re m in is c e n t o f  h o th  B e l l  and F i s s ,  th e  C o u rts  in  

th e  H a r t , H o o ts , H usbands, Kalam azoo, and P o n tia c  d e c is io n s  condemned, to  

v a ry in g  d e g re e s , th e  "cum u la tiv e  im pact" o f  housing  d is c r im in a t io n  on 

th e  r a c i a l  make-up o f  th e  sc h o o ls . A ll  condemned th e  su p e rim p o s itio n  o f  

neighborhood a tte n d a n c e  zones and sch o o l d i s t r i c t  b o u n d a rie s  on r e s i d e n t i a l -  

l y  s e g re g a te d  com m unities. And, l i k e  R ic h te r ,  th e  Kalamazoo C ourt equated  

th e  ad o p tio n  o f  a  neighborhood sch o o l p o l ic y  in  a  r e s i d e n t i a l l y  se g re g a te d  

community w ith  a  r a c i a l  c l a s s i f i c a t i o n  j u s t i f i a b l e  o n ly  by some "com pelling  

e d u c a tio n a l o b je c t iv e ."

In  o u r d is c u s s io n  o f  th e  l i t e r a t u r e  in  C h ap te r Two th e  q u e s tio n  o f  

th e  c irc u m stan c es  under which s e g re g a tio n  i s  harm fu l se rv ed  a s  an  im p o rta n t 

b a s is  o f  d i s t i n c t i o n  between th o se  s c h o la r s  who co n s id e re d  a l l  s e g re g a tio n  

r e g a r d le s s  o f  cause  to  be u n c o n s t i tu t io n a l  and th o se  who condemned o n ly  

in t e n t io n a l  s e g re g a t io n .  W hile th e  a u th o rs  o f  th e  Y ale Law J o u rn a l n o te ,  

"Reading th e  Mind o f  th e  School B o ard ,"  assumed s e g re g a t io n  to  be harm fu l 

o n ly  when i t  " s t ig m a tiz e s "  th e  m in o r ity  c h i ld  and t h a t  o c c u rs  o n ly  when 

s e g re g a tio n  i s  i n t e n t i o n a l .  To b o th  Goodman and R ic h te r  s e g re g a t io n  can 

produce harm even when i t  i s  u n in te n t io n a l .

In  th e  D i s t r i c t  C ourt d e c is io n  d is c u s s e d  in  t h i s  c h a p te r ,  d i s t i n c t i o n s  

co n cern ing  harm from s e g re g a tio n  a r e  n o t  n e a r ly  so s h a rp .

R eference  to  harm from  s e g re g a tio n  r e g a r d le s s  o f  cause  can be found 

in  th e  Kalam azoo. H a r t . H o o ts , and Husbands d e c i s io n s ,  b u t  th e  s ig n if ic a n c e  

a s s ig n e d  to  such  harm a s  th e  b a s is  f o r  a  f in d in g  o f  u n c o n s t i tu t io n a l  s e g re ­

g a t io n  v a r ie s  from  c a se  to  c a s e .  A lthough in  th e  Kalamazoo d e c is io n  th e
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C o u rt a s s e r te d  t h a t  th e r e  i s  no d i f f e r e n c e  in  im pact on B lack  c h i ld re n

108between in t e n t i o n a l  and e f f e c t iv e  s e g re g a t io n . The C o u rt, nonethe­

l e s s ,  assumed t h a t  th e  Supreme C ourt re q u ire d  i t  to  f in d  ev idence  o f  seg ­

r e g a t iv e  i n t e n t .

In  th e  P o n tia c  d e c is io n  th e  D i s t r i c t  C ourt found ev id en ce  o f  s e g re ­

g a t iv e  i n t e n t  i n  th e  sch o o l d i s t r i c t ' s  f a i l u r e  to  avo id  s e g re g a tio n  in  

th e  sc h o o ls  r e s u l t in g  from  housing  s e g re g a tio n  — a  s i t u a t io n  th e  C ourt 

d e sc r ib e d  a s  "h a rm fu l."  What i s  u n c le a r ,  however, i s  w hether th e  se g re g a ­

t io n  i s  condemned a s  harm fu l because i t  i s  seen  a s  th e  i n t e n t i o n a l  r e s u l t  

o f  schoo l com m ittee in a c t io n ,  o r  w hether sch o o l com m ittee in a c t io n  i s  

condemned because s e g re g a t io n  i t s e l f  i s  h arm fu l.

The H oots and Husbands d e c is io n s  were based  la r g e ly  on th e  f a i l u r e  o f  

a u t h o r i t i e s  to  c o n s id e r  th e  i n t e r e s t  in  r a c i a l  in t e g r a t i o n  among o th e r  

e d u c a tio n a l conce rn s  in  d e v is in g  schoo l d i s t r i c t  c o n s o lid a tio n  p la n s .  I f  

r a c i a l  in t e g r a t i o n  i s ,  i t s e l f ,  an  e d u c a tio n a l co n ce rn , th e n  i t  c a r  be p r e ­

sumed th a t  th e  D i s t r i c t  C ourt co n s id e re d  r a c i a l  s e g re g a tio n  to  be e d u c a tio n ­

a l l y  h arm fu l. E x p l i c i t  language to  t h a t  e f f e c t  can be found in  H o o ts .

F in a l ly ,  in  th e  H a r t d e c is io n  th e  D i s t r i c t  C ourt r e je c te d  th e  argum ent 

t h a t  o n ly  in t e n t i o n a l  s e g re g a t io n  i s  h arm fu l, a rg u in g  th a t  sch o o l c h i ld re n  

them selves would f a i l  to  d i s t i n g u is h  id e n t i c a l  s i t u a t io n s  r e s u l t i n g  from

d i f f e r e n t  c a u s e s .

In  s h o r t ,  to  a l l  D i s t r i c t  C ourts  s e g re g a t io n  was co n s id e re d  to  be

harm fu l, b u t  even f o r  th o se  t h a t  sough t to  d em o n stra te  s e g re g a to ry  i n ­

t e n t ,  i t  i s  u n c le a r  w hether i t  was th e  in t e n t i o n a l  p o l i c i e s  them selves 

t h a t  produced th e  harm o r  w hether a  d e c is io n  to  p u rsu e  harm fu l y e t  

av o id a b le  p o l i c i e s  was deemed p ro o f o f  s e g re g a to ry  i n t e n t .
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The p o s i t io n s  adopted  by th e  D i s t r i c t  C ourts  and le g a l  s c h o la r s  a re  im p o rt­

a n t  because  th e y  a l l  were in  some sen se  c o n s i s te n t  w ith  th e  m ajor Supreme 

C o u rt d e c is io n s  from  Brown to  K eyes. A lthough Brown condemned o n ly  s t a t e  

imposed s e g re g a t io n , i t s  d is c u s s io n  o f  th e  harm flow ing  from  s e g re g a tio n  

can be seen  a s  ap p ly in g  to  a l l  s e g re g a t io n . And a lth o u g h  Swann and

Keyes d i r e c t l y  condemned o n ly  in t e n t io n a l  s e g re g a t io n , th e  b road  sweep o f  

th e  rem ed ies countenanced  by th e se  d e c is io n s  a t ta c k e d  s tu d e n t  a ss ig n m en t

p o l i c i e s  t h a t  e s s e n t i a l l y  r e f l e c t  r e s i d e n t i a l  s e g re g a tio n  found in  v i r t u a l l y

112a l l  Am erican urban  c e n te r s .

The apparent blurring o f the de fa c to /d e  jure d is t in c t io n  appears to  

have e l ic i t e d  a response from the Supreme Court in  i t s  1976-77 term. We 

w ill  have to weigh the r e la t iv e  adequacy o f the s t i l l  evolving Supreme 

Court standards with those found in  these and other d i s t r ic t  court cases  

and in  the lite r a tu r e  to see which b est confronts the true contribution  o f  

government to continuing r a c ia l is o la t io n  in  the sch oo ls.

In  t h i s  c h a p te r  I  have a ttem p ted  to  i l l u s t r a t e  a  v a r ie ty  o f  app roaches 

f o r  d e te rm in in g  th e  r o le  o f  p u b lic  p o l ic y  in  p roducing  sch o o l s e g re g a t io n .  

The a p p a re n t weakening o f  th e  re q u ire m e n t t h a t  i n t e n t  to  s e g re g a te  be 

proved b e fo re  governm ent p o l ic y  i s  deemed u n c o n s t i tu t io n a l  ap p e a rs  to  con­

f l i c t  w ith  some o f  th e  language in  th e  Swann and Keyes d e c is io n s .  I n  o rd e r  

to  a d e q u a te ly  a s s e s s  th e  im portance o f  th e se  developm ents, how ever, i t  

would f i r s t  be a p p ro p r ia te  to  in v e s t ig a te  f u r t h e r  th e  Supreme C o u r t 's  

p o s i t i o n ( s )  concern ing  th e  scope o f  th e  rem ed ies f o r  s e g re g a t io n .  I t  i s  on 

t h i s  i s s u e  concern ing  scope o f  rem ed ies t h a t  th e  Supreme C o u rt began th e  

p ro c e s s  o f  r e in in g  in  th e  d i s t r i c t  c o u r ts  in  t h e i r  h an d lin g  o f  r a c i a l  i s o ­

l a t i o n  in  th e  sc h o o ls . And s ig n i f i c a n t l y ,  I  w i l l  a rg u e , i t  i s  on t h i s  

q u e s tio n  o f  remedy t h a t  th e  C ourt began th e  p ro c e s s  o f  d e v is in g  a  un ifo rm  

n a t io n a l  s ta n d a rd  f o r  d e a l in g  w ith  o r  f a i l i n g  to  d e a l  w ith  s e g re g a tio n

89



which s t i l l  e x is te d  o v e r tw enty  y e a rs  a f t e r  Brown.
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CHAPTER FOUR

METROPOLITAN DESEGREGATION AND THE DE FACTO/
DE JURE DISTINCTION

F ollow ing  th e  Supreme C o u r t 's  d e c is io n s  in  Swann and K eyes, th e

C o u r t 's  p o s i t i o n  co n ce rn in g  th e  l i m i t s  o f  governm ent r e s p o n s ib i l i t y  f o r

r a c i a l  i s o l a t i o n  in  th e  sc h o o ls  and th e  scope o f  th e  rem ed ies to  be

re q u ire d  f o r  p a r t i c u l a r  c o n s t i t u t i o n a l  v io l a t i o n s  rem ained u n c e r ta in .

B oth s c h o la r s  and d i s t r i c t  c o u r t  judges u n d ers to o d  and a p p lie d  Supreme

C o u rt s ta n d a rd s  f o r  id e n t i f y in g  u n c o n s t i tu t io n a l  s e g re g a t io n  in  a  v a r ie ty

o f  ways. D i s t r i c t  c o u r ts  g ra p p le d  a s  w ell w ith  th e  q u e s tio n  o f  th e

a p p ro p r ia te  rem ed ies once u n c o n s t i tu t io n a l  s e g re g a t io n  had been  found.

These i s s u e s  a re  d i r e c t l y  r e l a t e d  f o r  a s  th e  Supreme C o u rt in

Swann a rg u ed , " . . . t h e  n a tu re  o f th e  v io l a t i o n  d e te rm in e s  th e  scope o f

th e  rem edy." C o u rt d e c is io n s  ab o u t th e  n a tu re  o f  th e  rem ed ies to  be

r e q u ir e d  d e te rm in e  n o t o n ly  th e  e x te n t  o f  r a c i a l  in t e g r a t i o n  b u t se rv e

as  w e ll a s  in d i c a to r s  o f  th e  c o u r t s ' judgm ents ab o u t th e  e x te n t  o f

governm ent r e s p o n s ib i l i t y  f o r  r a c i a l l y  i s o l a t e d  sc h o o ls .

The Supreme C o u r t 's  d e c is io n  in  M ill ik e n  v B rad ley ^ was th e  f i r s t

i n  a  s e r i e s  o f  r e c e n t  C o u rt d e c is io n s  p la c in g  l i m i t s  on th e  rem e d ia l

pow ers a v a i la b le  to  d i s t r i c t  c o u r ts  i n  sch o o l d e se g re g a tio n  c a s e s .

W hether t h i s  d e c is io n  r e p r e s e n ts  an  a c tu a l  r e t r e a t  o r  sim ply  a  b lo c k  to

f u r th e r  advance in  sch o o l d e s e g re g a tio n  e f f o r t s  has been  a  s u b je c t  o f 
2

some d is p u te .  F o r  th e  moment we w i l l  w ith h o ld  judgm ent.

Our a n a ly s i s  o f th e  M ill ik e n  d e c is io n  w i l l  fo c u s  on th e  i n t e r ­

r e la t io n s h ip  betw een d e f in i t i o n s  o f  de ju r e  s e g re g a t io n  and th e  scope o f
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th e  remedy. The q u e s tio n  in  th e  D e t r o i t  ca se  was when, i f  e v e r , may 

c o u r ts  o rd e r  m e tro p o li ta n  s o lu t io n s  f o r  in n e r  c i t y  s e g re g a t io n ;  t h a t  i s ,  

when can th ey  o rd e r  e i t h e r  th e  m erger o f  c i t y  and suburban  sch o o l d i s ­

t r i c t s  o r  th e  t r a n s f e r  o f  s tu d e n ts  betw een sch o o l d i s t r i c t s ?

The im portance o f  t h i s  q u e s tio n  can n o t be overem phasized because  

o f  th e  in c re a s in g  c o n c e n tra t io n  o f  m in o r i t ie s  in  th e  c e n t r a l  c i t i e s  

and "w hite  f l i g h t "  to  th e  su b u rb s . S im ply , i n t e g r a t i o n  w i l l  become 

im p o ss ib le  w ith in  c i t i e s  i f  t h e i r  s tu d e n t  p o p u la tio n s  axe a lm o st one 

hundred p e rc e n t  m in o rity .

In  a d d i t io n  to  an  ex tended  a n a ly s i s  o f  th e  M ill ik e n  d e c is io n ,  t h i s  

c h a p te r  w i l l  e x p lo re  two a d d i t io n a l  d i s t r i c t  c o u r t  d e c is io n s  o rd e r in g  

m e tro p o li ta n  sch o o l d e se g re g a tio n  and a  Supreme C o u rt d e c is io n  upho ld ing  

a  m e tro p o li ta n  h ousing  d e se g re g a tio n  p la n . A rev iew  o f  th e se  d e c is io n s  

co u ld  c o n t r ib u te  to  o u r u n d e rs ta n d in g  o f  th e  t r u e  s ig n if ic a n c e  o f  th e  

D e t r o i t  c a se .

The Case F o r M e tro p o lita n  D eseg reg a tio n : D e t r o i t

On th e  fundam ental q u e s tio n s  re g a rd in g  th e  r e s p o n s i b i l i t i e s  o f

s t a t e  a u t h o r i t i e s  and th e  a p p ro p r ia te n e s s  o f  a  m e tro p o li ta n  remedy f o r

s e g re g a t io n  w ith in  D e t r o i t ,  th e  D i s t r i c t  C o u r t 's  d e c is io n s  and th a t
3

o f  th e  A ppeals C o u rt w i l l  be t r e a te d  a s  a  u n i t .  Taken to g e th e r  th e se  

d e c is io n s  p ro v id e  th e  j u s t i f i c a t i o n s  f o r  th e  c o n s id e ra t io n  o f  a  m etro­

p o l i t a n  remedy. The A ppeals C o u rt su p p o rted  th e  c o n c lu s io n s  o f  th e  

D i s t r i c t  C o u rt on s t a t e  r e s p o n s ib i l i t y  f o r  D e t r o i t  s e g re g a t io n . I t  

d i f f e r e d  o n ly  on th e  need to  a llo w  suburban  d i s t r i c t s  to  be h e a rd  b e fo re  

t h e i r  in c lu s io n  in  a  m e tro p o li ta n  d e se g re g a tio n  p la n . T here was no 

s i g n i f i c a n t  c o n f l i c t  o v e r th e  o v e r a l l  j u s t i f i c a t i o n  f o r  c o n s id e ra t io n
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o f a  m e tro p o li ta n  remedy.

F o llo w in g  an o u t l in e  o f  th e  D i s t r i c t  and A ppeals C o u rt d e c is io n s ,

I  w i l l  tu rn  to  th e  Supreme C o u rt re sp o n se .

S in ce  th e  e x is te n c e  o f de ju r e  s e g re g a t io n  w ith in  D e t r o i t  was

a ff irm e d  a t  a l l  c o u r t  l e v e l s  and s in c e  th e  ev idence fo llo w s  th e  p a t te r n

ki l l u s t r a t e d  by th e  B oston  d e c is io n  a lre a d y  o u t l in e d  a t  some le n g th  in

C h ap te r 3t I  w i l l  on ly  b r i e f l y  summarize t h a t  ev idence  h e re .

Among th e  p r a c t ic e s  c i t e d  by th e  c o u r ts  a s  in d i c a t iv e  o f  de ju re

s e g re g a t io n  w ith in  D e t r o i t  was th e  gerrym andering  o f  sch o o l a tte n d a n c e

zones a lo n g  r a c i a l  l i n e s .  " (T )he  board  has c re a te d  and a l t e r e d  a tte n d a n c e

zones, m a in ta in ed  and a l t e r e d  g rade  s t r u c tu r e s  and c re a te d  and a l t e r e d

fe e d e r  p a t t e r n s  i n  a  manner which has  had th e  n a t u r a l ,  p ro b a b le  and

a c tu a l  e f f e c t  o f  c o n ta in in g  b la c k  and w h ite  p u p i ls  i n  r a c i a l l y  s e g re g a te d

s c h o o ls . . . .T here  has n ev er been a  f e e d e r  p a t t e r n  o r  zoning  change which

p la c e d  a  p red o m in en tly  w h ite  r e s i d e n t i a l  a re a  i n  a  p red o m in en tly  b la c k

sch o o l zone o r  fe e d e r  p a t te rn ." '*  I n  a re a s  undergo ing  r a c i a l  t r a n s l a t i o n ,

o p t io n a l  a tte n d a n c e  zones were i n s t i t u t e d  a llo w in g  "w h ite  y o u n g s te rs  to

escape  id e n t i f i a b l y  ’b la c k ’ s c h o o ls ." ^

Testim ony b e fo re  th e  D i s t r i c t  C o u rt showed t h a t  when B lack  sc h o o ls

became overcrow ded, B lack  c h i ld r e n  were o f te n  t r a n s p o r te d  p a s t  under-
7

u t i l i z e d  w h ite  sch o o ls  to  o th e r  p redom inen tly  B lack  s c h o o ls . I n  i n ­

s ta n c e s  where B lacks were tr a n s p o r te d  to  w hite  s c h o o ls , " ( f ) o r  some y e a rs  

i t  was Board o f E d u ca tio n  p o l ic y  to  t r a n s p o r t  c la ssro o m s o f  b la c k  c h i ld re n
Q

i n t a c t  to  w h ite  s c h o o ls  where th e y  were edu ca ted  i n  s e p a ra te  c l a s s e s ."  

These a c t io n s  which were in e x p l ic a b le  on any p u re ly  e d u c a tio n a l
g

grounds combined w ith  ev id en ce  o f  m a n ip u la tio n  o f  sch o o l s i t e  s e le c t io n  

and ev idence  o f  d is c r im in a to ry  a l lo c a t io n  o f re s o u rc e s ,  in c lu d in g  sub­
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s t a n t i a l l y  g r e a t e r  overcrow ding  in  B lack  sc h o o ls  th a n  in  w h ite  s c h o o ls ," ^  

se rv e  a s  th e  b a s is  f o r  th e  c o u r t s ' f in d in g  th a t  th e  D e t r o i t  p u b l ic  sch o o ls  

were u n c o n s t i tu t io n a l ly  se g re g a te d  — a  f in d in g  l a t e r  confirm ed by th e  

Supreme C o u rt.

The rem a in d er o f  th e  C o u rt d e c is io n s  concerned  th e  d e s ig n  o f  an

a p p ro p r ia te  remedy f o r  th e  s e g re g a t io n  t h a t  e x is te d  and th a t  ta s k ,  in

tu r n ,  demanded a d d i t io n a l  d is c u s s io n  o f th e  lo c u s  o f  r e s p o n s ib i l i t y  f o r

th e  s e g re g a t io n  found in  D e t r o i t .

On th e  b a s is  o f s t a t i s t i c a l  ev idence  and dem ographic p ro je c t io n s

f o r  th e  f u tu r e ,  th e  C o u rts  concluded th a t  a  D e t r o i t  o n ly  d e se g re g a tio n

p la n  would e f f e c t iv e ly  p roduce a  v i r t u a l l y  a l l  B lack  sch o o l system  in

th e  v e ry  n e a r  f u t u r e . T o  c o n fin e  d e s e g re g a tio n  to  th e  c o rp o ra te  l i m i t s

o f  D e t r o i t  would " . . . l e a d  d i r e c t l y  to  a  s in g le  s e g re g a te d  D e t r o i t  sch o o l

d i s t r i c t  overw helm ingly b la c k  in  a l l  o f  i t s  s c h o o ls , su rrounded  by a  r in g

12o f  s u b u rb s . . .overw helm ingly  w h i t e . . . . "  A t th e  tim e o f  th e  C o u rt

d e c is io n ,  th e  d i s t r i c t  was a lre a d y  81 p e rc e n t  B lack  and th e  A ppeals

C o u rt ag reed  w ith  th e  D i s t r i c t  C o u r t 's  co n c lu s io n  t h a t  a  D e t r o i t  on ly

p la n  would le a d  to  a d d i t io n a l  "w h ite  f l i g h t "  and w o u ld " .. .  c a l l  up

h a u n tin g  memories o f  th e  now lo n g  d is c r e d i te d  's e p a r a te  b u t eq u a l d o c t r in e '

13o f  P le s s y  v . F erguson . "

D e sp ite  th e  r e a l  e x p e c ta t io n  th a t  d e se g re g a tio n  co n fin e d  to  

D e t r o i t  would s im ply  c o n tin u e  and even e x a c e rb a te  r a c i a l  i s o l a t i o n ,  th e  

C o u rts  n o n e th e le s s  f e l t  c o n s tra in e d  to  p ro v id e  a d d i t io n a l  j u s t i f i c a t i o n  

f o r  t h e i r  w ill in g n e s s  to  ex ten d  d e se g re g a tio n  e f f o r t s  beyond th e  c i t y  

b o u n d a rie s . The C o u rts  d is c u s s e d  ev idence  p ro v id ed  to  them on th e  r o le  

o f  th e  S ta te  governm ent i n  c o n t r ib u t in g  to  th e  s e g re g a t io n  found i n  D e t r o i t  

and o f  th e  a v a i l a b i l i t y  to  th e  S ta t e  o f  means to  overcome D e t r o i t
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s e g re g a t io n .

A m e tro p o li ta n  remedy in v o lv e s  th e  c ro s s in g  o f  s t a t e  su b d iv is io n  

l i n e s .  I f  ev id en ce  cou ld  be assem bled which c a s t  doub t on th e  in v io la ­

b i l i t y  o f  s t a t e  s u b d iv is io n  l i n e s  i n  o th e r  le g i t im a te  governm ental 

endeavo rs, th e n  a  s im i la r  d is r e g a rd  f o r  th e se  b o u n d arie s  i n  th e  cause  o f 

sch o o l d e se g re g a tio n  m ight s ta n d  on f i rm e r  ground.

The S ta te  Government and In n e r -C ity  S e g re g a tio n  To b eg in , how was th e  

S ta t e  o f  M ichigan in v o lv ed  in  th e  o p e ra t io n s  o f  D e t r o i t 's  sch o o ls?

Under th e  M ichigan C o n s t i tu t io n  p rim ary  r e s p o n s ib i l i t y  f o r  th e  p u b lic  

sc h o o ls  i s  a s s ig n e d  to  th e  s t a t e  l e g i s l a t u r e .  " A r t ic le  V I I I ,  S e c tio n  2, 

p ro v id e s , in  p a r t  a s  fo llo w s : "The L e g is la tu r e  s h a l l  m a in ta in  and

su p p o rt a  system  o f f r e e  p u b lic  e lem en tary  and secondary  sc h o o ls  ad
lb,

d e f in e d  by la w ."

The A ppeals C ourt r e l i e d  s u b s t a n t i a l l y  on r u l in g s  o f  M ich ig an 's

own c o u r ts  con ce rn in g  th e  r e s p o n s ib i l i t y  o f th e  S ta t e  f o r  th e  sc h o o ls .

Q uoting  from  A tto rn e y  G enera l v . Lowrey, ^  "The School D i s t r i c t  i s  a

S ta t e  agency. M oreover, i t  i s  a  l e g i s l a t i v e  c r e a t i o n . . . . "  And in

X6a n o th e r  c a se , A tto rn ey  G en era l v . D e t r o i t  Board o f E d u c a tio n , "The

Supreme C ourt o f  M ic h ig a n .. .ad o p ted  low er c o u r t  language which read :

E d u ca tio n  in  M ichigan b e lo n g s  to  th e  S ta t e .  I t  i s  no p a r t  o f  lo c a l  s e l f

governm ent in h e re n t  in  th e  tow nship o r  m u n ic ip a l ity ,  e x ce p t as  th e

l e g i s l a t u r e  may choose to  make i t  such . The C o n s t i tu t io n  has tu rn e d  th e

17whole s u b je c t  o v e r to  th e  l e g i s l a t u r e . "

A d d itio n a l M ichigan C o u rt c a se s  were c i te d  to  su p p o rt th e  c o n te n tio n

t h a t  i n  M ichigan u l t im a te  r e s p o n s ib i l i t y  f o r  th e  sc h o o ls  r e s id e d  in  th e  

18S ta t e  governm ent. B u t sh o u ld  th e  ev idence  o f  c o n s t i tu t i o n a l  re sp o n -
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s i b i l i t y  be i n s u f f i c i e n t  to  n e g a te  any assum ption  t h a t  sc h o o ls  were th e  

p rim ary  r e s p o n s ib i l i t y  o f  lo c a l  governm ent, th e  C o u rts  p o in te d  to  l e g i s ­

l a t i v e  a c t io n s  o p e r a t io n a l iz in g  S ta t e  c o n t ro l .  Under th e  a u th o r i ty  o f  

P u b lic  A ct 289, which re q u ir e d  a l l  sch o o l d i s t r i c t s  to  i n s t i t u t e  K -  12 

sy stem s, 1438 p u b lic  sch o o l d i s t r i c t s  were c o n s o lid a te d  in to  738  d i s t r i c t s ,

" . . .  meaning th a t  700 sch o o l d i s t r i c t s  i n  M ichigan have d isa p p e a re d  s in c e

191964 th rough  r e o r g a n iz a t io n ." O th e r m ergers were a p p a re n tly  i n s t i t u t e d

in  M ichigan f o r  th e  p u rp o ses  o f  b ro ad en in g  lo c a l  ta x  b a s e s , some o f  which

20in c lu d e d  m ergers a c ro s s  coun ty  l i n e s .

In  th e  d i s t r i c t s  in c lu d e d  under th e  D i s t r i c t  C o u r t 's  m e tro p o lita n

d e se g re g a tio n  p la n , th e  S ta t e  o f M ic h ig a n 's  c o n t r ib u t io n  to  th e  e d u c a tio n

budget i n  th e  54 d i s t r i c t s  averaged  34 p e rc e n t.  I n  e lev en  o f  th e  54

d i s t r i c t s  c o n t r ib u t io n s  exceeded 50 p e r c e n t ,  in  e ig h t  d i s t r i c t s  th e

21c o n t r ib u t io n s  exceeded 40 p e rc e n t.

The ev id en ce , th e n , p o in te d  to  a  p a t t e r n  o f  th e  S t a t e 's  su p e r-  

ced in g  sch o o l d i s t r i c t  b o u n d a rie s  in  th e  i n t e r e s t s  o f  a d m in is tr a t iv e  

convenience and a s  a  means to  expand ta x  and p o p u la t io n  b a se s  to  su p p o rt 

s c h o o ls . A d d it io n a lly  th e  S ta t e  was shown to  have p la y e d  a  s u b s t a n t i a l  

d i r e c t  r o l e  in  th e  f in a n c in g  o f  sch o o l o p e ra t io n s .  C le a r ly ,  th e n , i f  

th e  S ta te  had so chosen i t  co u ld  have p la y e d  a  m ajor r o l e  i n  b re a k in g  

down r a c i a l  s e g re g a t io n  i n  i t s  s c h o o ls .

The C o u rts , however, took  t h e i r  in q u iry  in to  th e  S t a t e 's  r o l e  one 

s te p  f u r th e r .  They p o in te d  to  a  d i r e c t  l i n k  betw een S ta t e  governm ent 

p o l ic y  and th e  s e g re g a t io n  found in  D e t r o i t .  I n  1970 th e r e  had been some 

t e n t a t i v e  s te p s  w ith in  D e t r o i t  to  r e v e r s e  th e  e v e r  in c re a s in g  r a c i a l  

i s o l a t i o n  in  i t s  s c h o o ls . On A p r i l  7» 1970, th e  D e t r o i t  Board o f  Edu­

c a t io n  adop ted  a  p la n  f o r  a  "more b a lan ced  d i s t r i b u t io n "  o f  B lack  and
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22w h ite  s tu d e n ts  i n  th e  s e n io r  h ig h  sc h o o ls . I n  re sp o n se  to  t h i s  p la n ,

th e  A ppeals C o u rt no ted  t h a t  " . . . t h e  S ta t e  e x h ib ite d  i t s  u n d e rs ta n d in g

o f i t s  pow ers o v e r lo c a l  sch o o l d i s t r i c t s  by th e  a d o p tio n  o f A ct 48 o f

th e  P u b lic  A cts  o f 1970 which r e p e a l e d . . . / t h e /  h ig h  sc h o o l d e s e g re g a tio n

23p la n  p re v io u s ly  adop ted  by th e  D e t r o i t  Board o f  E d u c a tio n ."  J

F u r th e r ,  to  th e  d eg ree  t h a t  sch o o l c o n s tru c t io n  p o l ic y  w ith in

and w ith o u t D e t r o i t  c o n tr ib u te d  to  sch o o l s e g re g a t io n , r e s p o n s ib i l i t y

can be im puted to  th e  S ta t e  because  a l l  sch o o l c o n s tru c t io n  in  M ichigan

must be approved  by th e  S t a t e .  " P r io r  to  1962 th e  S ta t e  Board a ls o  had

24s p e c i f i c  s t a t u to r y  a u th o r i ty  to  s u p e rv is e  sch o o l s i t e  s e l e c t i o n . "

The D i s t r i c t  C o u rt found t h a t

sch o o l c o n s t r u c t io n . . . th ro u g h o u t th e  m e tro p o li ta n  
a r e a  have added to  and r e in fo rc e d  th e  p a t t e r n  o f 
s e g r e g a t io n . . . .A lthough  th e re  were v a c a n t s e a t s  
th ro u g h o u t th e  c i t y  to  which s tu d e n ts  co u ld  have 
been a s s ig n e d  a t  l e s s e r  c o s t  and w ith  th e  a c h ie v e ­
ment o f  in t e g r a t i o n ,  co n tin u ed  sums were expended 
f o r  c o n s tru c t io n  o f  new sc h o o ls  d es ig n ed  to  s e rv ic e  
p a r t i c u l a r  a re a s  o f  r a c i a l  c o n c e n tra t io n , and such  
s c h o o ls  opened a s  and have co n tin u ed  to  be r a c i a l l y  
i d e n t i f i a b l e  in  v io l a t i o n  o f  th e  F o u r te e n th  Amend­
ment. ^

B ecause o f  th e  ev id en ce  c i t e d  above showing in s ta n c e s  where th e  

S ta te  was w i l l in g  to  d is r e g a rd  d i s t r i c t  l i n e s  f o r  re a so n s  o f  conven ience 

and f i n a n c i a l  v i a b i l i t y ,  th e  D i s t r i c t  C o u rt ap p ea rs  to  conclude  th a t  

th e  f a i l u r e  to  do l ik e w is e  h e re  i s  in d ic a t iv e  o f  d e l ib e r a t e  s e g re g a t io n . 

E vidence co n ce rn in g  sch o o l c o n s tru c t io n  i s  " . . . t h e r e f o r e  la r g e ly

26a p p l ic a b le  to  show s t a t e  r e s p o n s ib i l i t y  f o r  s e g re g a t iv e  r e s u l t s . "

S ta t e  p ro v is io n  o f  t r a n s p o r ta t io n  m ight have a id e d  D e t r o i t  i n  

overcom ing th e  e f f e c t s  o f  neighborhood s e g re g a t io n  and sc h o o l s i t e  s e le c ­

t io n ,  b u t D e t r o i t  was s p e c i f i c a l l y  d en ied  S ta t e  sch o o l t r a n s p o r ta t io n  

fu n d s , " . . . a l t h o u g h  such  funds were made g e n e ra lly  a v a i la b le  f o r  s tu d e n ts
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who l i v e d  o v er a  m ile  and a  h a l f  from  t h e i r  a s s ig n e d  sc h o o ls  in  r u r a l  

M ichigan.

F in a l ly  th e  one in s ta n c e  o f  i n t e r d i s t r i c t  s e g re g a to ry  a c t io n ,  th e

b u sin g  o f  B lack  s tu d e n ts  from  a  suburb  o u ts id e  D e t r o i t  to  B lack  sch o o ls

28w ith in  D e t r o i t ,  r e q u ire d  th e  ex p ressed  ap p ro v a l o f  th e  S ta t e  B oard.

C le a r ly  th e  S ta te  d id  have an a c t iv e  r o le  in  th e  o p e ra t io n  o f  th e

sch o o l system s o f  M ichigan, and in  s e v e ra l  in s ta n c e s  th e re  i s  ev idence

o f  a  d i r e c t  r o l e  in  th e  c r e a t io n  and m ain tenance o f  s e g re g a t io n  w ith in

th e  D e t r o i t  p u b lic  s c h o o ls . B u t even i n  th e  absence o f  such  d i r e c t

ev idence  th e  C o u rts  m ight w e ll have concluded th a t  th e  S ta t e  governm ent

was re s p o n s ib le  f o r  th e  s e g re g a t iv e  a c t io n s  o f  th e  D e t r o i t  board . "School

d i s t r i c t s  in  th e  S ta t e  o f M ichigan axe in s t r u m e n ta l i t i e s  o f  th e  S ta t e  and

su b o rd in a te  to  i t s  S ta te  Board o f  E d u ca tio n  and L e g i s l a t u r e . . . .  Hence

th e  s e g re g a t iv e  a c t io n  and in a c t io n  o f  th e  D e t r o i t  B oard  o f  E d u c a t io n . . .
29

a re  th e  a c t io n s  o f  an agency o f  th e  S ta t e  o f  M ich igan ."

H ousing S e g re g a tio n  And I t s  Im pact On The S choo ls  S t i l l  a n o th e r  

c o n s id e ra t io n  b e fo re  th e  C o u rt was th e  q u e s tio n  o f  th e  cau ses  o f th e  

r a c i a l  d i f f e r e n c e s  betw een th e  p o p u la tio n  o f  D e t r o i t  and i t s  su b u rb s.

The D i s t r i c t  C o u rt d e c is io n s  reco g n ized  t h a t  th e  cau ses  o f r e s i ­

d e n t i a l  s e g re g a t io n  bo th  w ith in  and w ith o u t D e t r o i t  were s e v e ra l  and 

complex.

The c i t y  o f  D e t r o i t  i s  a  community g e n e ra lly  d iv id e d  
by r a c i a l  l i n e s .  R e s id e n t ia l  s e g re g a t io n  w ith in  th e  
c i t y  and th ro u g h o u t th e  1 an g er M e tro p o lita n  a re a  i s  
s u b s t a n t i a l ,  p e rv a s iv e  and o f  lo n g  s ta n d in g . B lack  
c i t i z e n s  a re  lo c a te d  in  s e p a ra te  and d i s t i n c t  a re a s  
w ith in  th e  c i t y  and axe n o t g e n e ra lly  to  be found  in  
th e  su b u rb s . . . .

G overnm ental a c t io n s  and in a c t io n  a t  a l l  l e v e l s ,  
f e d e r a l ,  s t a t e  and lo c a l ,  have com bined, w ith  th o se
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o f p r iv a t e  o rg a n iz a t io n s ,  such a s  lo c a l  lo a n in g  
i n s t i t u t i o n s  and r e a l  e s t a t e  a s s o c ia t io n s  and 
b ro k erag e  f irm s , to  e s t a b l i s h  and to  m a in ta in  th e  
p a t t e r n  o f  r e s i d e n t i a l  s e g re g a t io n  th ro u g h o u t th e  
D e t r o i t  m e tro p o li ta n  a r e a . 30

The C o u rt no ted  e lsew here  t h a t  th e  in t e r a c t io n  betw een h ousing  

s e g re g a t io n  and sch o o l s e g re g a tio n  has lo n g  been reco g n ized  and, in d e ed , 

form ed th e  b a s is  o f  f e d e r a l  h ousing  p o l i c i e s .  I n  su p p o rt o f  i t s  p o s i t io n  

th e  C o u rt quo ted  from an FHA 19 3& M anual's  d is c u s s io n  o f  th e  r e l a t io n s h ip  

betw een th e  dem ographic make-up o f  a  neighborhood and sc h o o ls : " I f . . .

c h i l d r e n . . .a r e  com pelled  to  a t te n d  sch o o l where th e  m a jo r ity  o r  a  good 

number o f  th e  p u p i l s  r e p re s e n t  a  fa x  low er l e v e l  o f s o c ie ty  o r  ax 

in c o m p a tib le  r a c i a l  e le m e n t, t h a t  neighborhood under c o n s id e ra t io n  w i l l  

p rove  fa x  l e s s  s ta b l e  and d e s i r a b le  th a n  i f  th e  c o n d it io n  d id  n o t
on

e x i s t . "  (em phasis added ) J

A ccording  to  th e  C o u rt s e g re g a te d  h o using  i s  n o t s o le ly  th e  r e s u l t  

o f  p r iv a t e  i n i t i a t i v e  o r  c h o ic e . I n  t h i s  c a se  th e  D i s t r i c t  C ourt con­

f in e d  i t s  co n c lu s io n s  to  th e  r o l e  o f th e  sch o o l boaxd. "The a f f i r m a t iv e  

o b l ig a t io n  o f  th e  d e fen d a n t board  has been and i s  to  ad o p t and im plem ent 

p u p i l  assignm en t p r a c t ic e s  and p o l i c i e s  t h a t  com pensate f o r  and av o id  

in c o rp o ra t in g  in to  th e  sch o o l system  th e  e f f e c t s  o f r e s i d e n t i a l  r a c i a l  

s e g re g a t io n .

The A ppeals C o u rt w h ile  n o tin g  th e  ev id en ce  o f a  s u b s t a n t i a l  

governm ent r o l e  in  h ousing  s e g re g a t io n  c o n fin e d  i t s  judgem ent u p ho ld ing  

th e  f in d in g  o f  c o n s t i tu t i o n a l  v io l a t i o n s  by b o th  th e  D e t r o i t  and S ta t e  

d e fe n d a n ts  to  th e  p a r t  t h a t  th e  " . . . s c h o o l  c o n s tru c t io n  program  /p la y e d  

in  h e lp in g 7  . . . c a u s e  and m a in ta in  such s e g r e g a t i o n ." ^  W hether o r  n o t 

s t a t e  housing  p o l i c i e s  them selves were u n c o n s t i tu t io n a l ,  th e  g r a f t i n g  o f  

sch o o l a t te n d a n c e  zones on s e g re g a te d  r e s i d e n t i a l  a re a s  was u n c o n s t i tu t io n a l . .
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A M e tro p o lita n  Remedy To t h i s  p o in t  th e  c o u r ts  have concluded th a t  

th e r e  was a  s u b s t a n t i a l  d isc re p e n c y  between th e  ra c ia l ,  make-up o f  th e  

p o p u la tio n  o f  D e t r o i t  and i t s  su rro u n d in g  suburbs and t h a t  th e  re sp o n ­

s i b i l i t y  f o r  th e  sc h o o ls  o f D e t r o i t  was n o t th e  e x c lu s iv e  p ro v in ce  o f 

th e  D e t r o i t  Board o f E du ca tio n  b u t  was sh a red  by th e  S t a t e  o f M ichigan.

The q u e s tio n  s t i l l  to  be answ ered i s :  does th e  f a c t  o f  a  r a c i a l l y

i s o l a t e d  D e t r o i t  sch o o l system  combined w ith  a  c o n s id e ra b le  S ta t e  r o le  

i n  M ichigan e d u c a tio n  mandate a  remedy t h a t  o n ly  th e  S ta t e  can  p ro v id e , 

i . e . ,  one which b y -p a sse s  s t a t e  s u b d iv is io n s .

A ccording to  th e  D i s t r i c t  C o u rt an in t e g r a t i o n  p la n  c o n fin e d  to

34D e t r o i t  was d e s tin e d  to  f a i l ,  and th e  A ppeals C o u rt found t h a t  i t  was

" . . . im p o s s ib le  to  d e c la re  'c l e a r l y  e rro n e o u s ' th e  D i s t r i c t  J u d g e 's

co n c lu s io n  th a t  any D e t r o i t  on ly  d e s e g re g a tio n  p la n  w i l l  le a d  d i r e c t l y

to  a  s in g le  s e g re g a te d  D e t r o i t  sch o o l d i s t r i c t  overw helm ingly b la c k  in

a l l  i t s  s c h o o ls , su rrounded  by a  r in g  o f  su b u rb s . . . overw helm ingly 

35w h ite . . . " J I n  su p p o rt o f  t h i s  judgm ent th e  A ppeals C o u rt argued  t h a t  a  

p la n  c o n fin e d  to  D e t r o i t  " . . .w o u ld  change a  sch o o l system  which i s  now 

B lack  and W hite to  one t h a t  would be p e rc e iv e d  a s  B lack , th e re b y  in c re a s in g  

th e  f l i g h t  o f  W hites from  th e  c i t y  and th e  system , th e re b y  in c re a s in g  th e
o C.

B lack  s tu d e n t  p o p u la tio n ." - '

I n  fa s h io n in g  a  remedy, th e r e f o r e ,  th e  C o u rts  went beyond th e  

b o u n d a rie s  o f D e t r o i t .  I n  do in g  so th e y  moved o u ts id e  th e  j u r i s d i c t i o n  

o f D e t r o i t  sch o o l o f f i c i a l s .  B u t a s  a lre a d y  n o te d , " th e  re c o rd  e s ta b l i s h e s  

t h a t  th e  S ta t e  has com m itted de ju r e  a c t s  o f  s e g re g a t io n  and t h a t  th e  

S ta t e  c o n t ro l s  th e  in s t r u m e n ta l i t i e s  whose a c t io n  i s  n e c e ssa ry  to  remedy 

th e  harm fu l e f f e c t s  o f th e  S ta t e  a c t s ." - ^ 7

M e tro p o lita n  approaches to  v a r io u s  governm ental f u n c t io n s  a re
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oO
q u i te  common in  M ichigan. T here i s  n o th in g  in h e re n t  i n  th e  e d u c a tio n a l

p ro c e ss  t h a t  mandates t h a t  i t  be t r e a te d  d i f f e r e n t ly .  The C o u rt concluded ,

th e r e f o r e ,  t h a t  " . . . t h e r e  has been no showing t h a t  th e  e x i s t in g  sch o o l

d i s t r i c t  b o u n d arie s  axe r a t i o n a l l y  r e l a t e d  to  any le g i t im a te  p u rp o se ,

and th e  C o u rt f in d s  t h a t  th e  p a r t i c u l a r  w e lte r  o f e x i s t in g  b o u n d arie s

f o r  86 sch o o l d i s t r i c t s  i s  n o t n e c e ssa ry  to  th e  prom otion  o f  any com pelling

s t a t e  i n t e r e s t . " - ^

F in a l ly  th e  C o u rt argued:

I f  a  s t a t e  i s  c o n s t i tu t i o n a l l y  fo rb id d e n  to  
i n s t i t u t e  a  system  o f r a c i a l  s e g re g a tio n  by 
th e  u se  o f  a x t i f i c i a l  boundary l i n e s ,  i t  i s  
l ik e w is e  fo rb id d e n  to  p e rp e tu a te  a  system  
whose e f f e c t  i s  to  m a in ta in  s e g re g a tio n .
There i s  no l e g a l ly  v e s te d  i n t e r e s t  in  
s e g re g a t io n . I f  th e r e  w ere, th e  Brown v .
Boaxd o f  E d u ca tio n  and th e  numerous d e c is io n s  
based  on t h a t  ca se  would be p o in t l e s s .  C o u rts  
w i l l  n o t say  in  one b re a th  t h a t  p u b lic  sch o o l 
system s may n o t p r a c t i c e  s e g re g a t io n , and in  
th e  n e x t t h a t  they  may do n o th in g  to  e l im in a te  
i t . . . .  The h i s t o r i c  f a c t  i s  t h a t  e x i s t in g  
c o n d itio n s  axe based  on a  d e s ig n  to  s e g re g a te  
th e  r a c e s .  To h o ld  t h a t  s e g re g a tio n , once 
accom plished , i s  s a c ro s a n c t  and beyond Con­
s t i t u t i o n a l  re a c h , i s  to  say  th a t  th e  U. S .
C o n s t i tu t io n  and i t s  amendments, and th e i r ^ ^  
p ro v is io n  f o r  e q u a l i ty ,  axe mere r h e to r i c .

T h is  q u o ta tio n  from  th e  D i s t r i c t  C o u r t 's  o p in io n  h ig h l ig h ts  two fu n d a­

m en tal is s u e s  which would l a t e r  come b e fo re  th e  Supreme C o u rt in  i t s  

rev iew  o f t h i s  c a se . F i r s t ,  a lth o u g h  th e re  was l i t t l e  q u e s tio n  th a t  

th e  s e g re g a t io n  w ith in  D e t r o i t  was de .jure was th e  d i s p a r i ty  i n  r a c i a l  

p o p u la tio n  between th e  sc h o o ls  o f  D e t r o i t  and i t s  suburbs s im i la r ly  a  

r e s u l t  o f  a  "d e s ig n  to  s e g re g a te  th e  ra c e s? "  And second , i f  th e  Supreme 

C o u rt would n o t be s a t i s f i e d  t h a t  de ju r e  s e g re g a tio n  betw een D e t r o i t  

and i t s  subu rbs was p ro v ed , would i t  n o n e th e le s s  a c c e p t a  m e tro p o li ta n  

remedy a s  w ith in  th e  power o f  th e  S ta t e  to  p ro v id e  and th e re f o r e  re q u ire d

106



to  a ch iev e  "maximum f e a s ib l e  d e se g re g a tio n ? "

As a lre a d y  argued  th e  e x is te n c e  o f u n c o n s t i tu t io n a l  s e g re g a t io n  

w ith in  D e t r o i t  was a ff irm e d  by C o u rts  a t  a l l  l e v e l s .  The q u e s tio n  now 

b e fo re  th e  D i s t r i c t  and A ppeals C o u rts  i s  th e  s p e c i f i c  j u s t i f i c a t i o n  

f o r  a  m e tro p o li ta n  remedy. E vidence has  been o u t l in e d  e a r l i e r  co n ce rn in g  

S ta te  su p p o rt f o r  sch o o l c o n s tru c t io n  in  th e  suburbs when space  was 

a v a i la b le  i n  D e t r o i t  s c h o o ls . A d d it io n a lly  th e re  was one in s ta n c e  o f 

i n t e r d i s t r i c t  t r a n s p o r ta t io n  o f  B lack  s tu d e n ts  from  a  suburb  to  a  B lack  

sch o o l in  D e t r o i t  — b y p ass in g  n e a re r  a v a i la b le  w h ite  s c h o o ls . B oth 

th e  D i s t r i c t  and A ppeals C o u rt no ted  th e  r o l e  o f  v a r io u s  governm ental 

e n t i t i e s  in  f u r th e r in g  housing  d is c r im in a t io n  and th u s  i n d i r e c t l y  sch o o l 

s e g re g a t io n . B ut th e  A ppeals C o u rt s p e c i f i c a l l y  co n fin e d  i t s  condem nation 

to  th e  in t e r a c t io n  between sch o o l c o n s tru c t io n  p o l i c i e s  and neighborhood 

s e g re g a t io n  w ith o u t making a  judgm ent ab o u t th e  p r o p r ie ty  o f  th e  govern­

m ental r o le  in  housing  d e c is io n s  them se lv es .

W ith th e  p o s s ib le  excep tion- o f  th e  t r a n s f e r  o f  th e  B lack  suburban  

s tu d e n ts  to  D e t r o i t ,  th e re  appeared  to  be no d i r e c t  ev id en ce  o f  in t e n ­

t i o n a l  governm ent a c t io n  to  m a in ta in  o r  in c re a s e  s e g re g a t io n  between 

th e  sch o o ls  o f D e t r o i t  and i t s  su b u rb s . T here was, how ever, c l e a r  e v i ­

dence o f a  f a i l u r e  by th e  S ta t e  to  ta k e  th e  l e a s t  s e g re g a t iv e  s te p s  

a v a i la b le  i n  i t s  s u p e rv is io n  o f  th e  s c h o o ls  o f th e  D e t r o i t  m e tro p o li ta n  

a re a .

As d e s c r ib e d  in  C h ap te r T hree , s im i la r  ev idence  when p re s e n te d  

co n ce rn in g  th e  i n t e r n a l  governance o f  a  sch o o l d i s t r i c t  was i n  s e v e ra l  

in s ta n c e s  deemed s u f f i c i e n t  to  f in d  s e g re g a t iv e  i n t e n t .  I n  t h i s  ca se  

one cou ld  a rg u e  t h a t  " th e  n a tu r a l ,  p ro b a b le , f o r s e e a b le  and a c tu a l  

e f f e c t s . . . "  o f s t a t e  approved sch o o l c o n s tru c t io n  d e c is io n s  and s t a t e
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a l lo c a t io n  o f  sch o o l t r a n s p o r ta t io n  fun d s made in t e g r a t i o n  d i f f i c u l t  

w ith in  D e t r o i t  and "w hite  f l i g h t "  from  D e t r o i t  to  th e  suburbs p ro b a b le .

A lthough sch o o l o f f i c i a l s ,  th e m se lv es , axe n o t d i r e c t l y  r e s p o n s ib le  

f o r  housing  d is c r im in a t io n ,  th e  d is c u s s io n  in  C h ap te rs  Two and T hree 

p ro v id ed  p o s s ib le  grounds f o r  n e v e r th e le s s  h o ld in g  them r e s p o n s ib le  f o r  

th e  e f f e c t s  o f  housing  s e g re g a t io n  on th e  r a c i a l  make-up o f th e  s c h o o ls . 

A ccord ing  to  th e  "cum ula tive  im pact" th e o ry  o u t l in e d  by D e rr ic k  B e l l  

and Owen F is s  sch o o l o f f i c i a l s  can n o t escape  r e s p o n s i b i l i t y  f o r  schoo l 

s e g re g a t io n  by a d o p tin g  a  neighborhood sch o o l p o l ic y  and a t t r i b u t i n g  

th e  r e s u l t i n g  s e g re g a t io n  to  r e s i d e n t i a l  s e g re g a t io n  o v er which th e y  

e x e rc is e  no c o n t ro l .  S im i la r ly ,  i n  H a r t v . Community School B o ard , 

th e  D i s t r i c t  C o u rt concluded  th a t  th e  u se  o f  r e s i d e n t i a l  s tu d e n t  a s s ig n ­

ment c r i t e r i a  even in  com m unities where ho u sin g  i s  s e g re g a te d  by p u re ly
41

p r iv a t e  a c t io n  " . . . c o n s t i t u t e s  a  r a c i a l  c l a s s i f i c a t i o n  once-rem oved."

I n  th e  f i r s t  o f s e v e ra l  d e c is io n s  co n ce rn in g  th e  D e t r o i t  c a se ,

th e  D i s t r i c t  C o u rt a d d re sse d  t h i s  q u e s tio n  w ith  s p e c i f i c  r e fe re n c e

to  se g re g a te d  neighborhoods w ith in  D e t r o i t  b u t n o n e th e le s s  a p p l ic a b le

a s  w e ll to  s e g re g a t io n  betw een D e t r o i t  and i t s  su b u rb s .

The p o l i c i e s  p e rsu ed  by b o th  governm ent and p r iv a t e  
p e rso n s  and a g e n c ie s  have a  co n tin u o u s  e f f e c t  upon 
th e  com plexion o f  th e  community — a s  we know, th e  
ch o ic e  o f re s id e n c e  i s  a  r e l a t i v e l y  in f r e q u e n t  a f f a i r . . .
The c o n d itio n s  c re a te d  c o n tin u e . W hile i t  would be 
u n f a i r  to  ch arge  th e  p r e s e n t  d e fe n d a n ts  w ith  what 
o th e r  governm ent o f f i c e r s  and a g e n c ie s  have done, 
i t  can  be s a id  t h a t  th e  a c t io n  o r  f a i l u r e  to  a c t  
by re s p o n s ib le  sch o o l a u t h o r i t i e s ,  b o th  C ity  and 
S t a t e ,  were l in k e d  to  t h a t  o f  o th e r  governm ent u n i t s .
P erh ap s  th e  most t h a t  can be s a id  i s  t h a t  a l l  o f 
them, in c lu d in g  th e  sch o o l a u t h o r i t i e s ,  ax e , i n  p a r t ,  
r e s p o n s ib le  f o r  th e  s e g re g a te d  c o n d it io n  which
e x i s t s . ^2

To u n d e rs ta n d  what a l t e r n a t iv e s  were p o t e n t i a l l y  a v a i la b le  to  

sch o o l o f f i c i a l s ,  we need on ly  n o te  ev id en ce  a lre a d y  c i t e d  o f s t a t e
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c o n s o l id a t io n  and r e o rg a n iz a t io n  o f sch o o l d i s t r i c t s  f o r  p u rp o ses  o th e r

th a n  in t e g r a t i o n .  F o r exam ple, th e  S ta t e  co u ld  have co n tin u ed  to  u t i l i z e

a v a i la b le  sp ace  in  D e t r o i t  sch o o ls  r a t h e r  th a n  p ro v id in g  new sc h o o ls

i n  th e  suburban  r in g  to  ab so rb  (and  p o s s ib ly  a t t r a c t )  "w h ite  f l i g h t "

to  th e  su b u rb s . I n  any ca se  i n  l i g h t  o f i t s  powers o v er sch o o l d i s t r i c t s ,

th e  C o u rt concluded  th a t  th e  S ta t e  co u ld  n o t " . . .  escap e  i t s  c o n s t i tu t io n a l .

d u ty  to  d e se g re g a te  th e  p u b lic  sc h o o ls  o f  th e  C ity  o f  D e t r o i t  by p le a d in g  
4 3

l o c a l  a u t h o r i ty ."  ^

The c o n c lu s io n , th e n , was c l e a r ,  s in c e  th e  S ta t e  governm ent was

i t s e l f ,  in  p a r t ,  r e s p o n s ib le  f o r  s e g re g a t io n  w ith in  D e t r o i t  because o f

th e  a c t io n s  o f  i t s  a g e n ts ,  i t s  ap p ro v a l o f  sch o o l c o n s tru c t io n  p la n s ,

and r e s c i s s io n  o f  th e  v o lu n ta ry  d e s e g re g a tio n  p la n ,  and s in c e  i t  had th e

power a v a i la b le  to  i t  to  remedy th e  s i t u a t i o n ,  th e  S ta t e  was r e q u ire d

to  a v a i l  i t s e l f  o f  th o se  rem ed ies .

T here was, how ever, a  f i n a l  c o n s id e ra t io n  o ccasio n ed  by th e

D i s t r i c t  C o u r t 's  e x p l i c i t  r e c o g n i t io n  t h a t  i t  had. " . . . t a k e n  no p ro o fs

w ith  r e s p e c t  to  th e  e s ta b lis h m e n t o f  th e  b o u n d a rie s  o f  th e  86 p u b lic

sch o o l d i s t r i c t s . . . ,  n o r  on th e  i s s u e  o f  w hether, w ith  th e  e x c lu s io n

o f th e  c i t y  o f  D e t r o i t  School D i s t r i c t ,  such sch o o l d i s t r i c t s  have

44com m itted a c t s  o f  de ju r e  s e g re g a t io n ."  I n  l i g h t  o f  t h i s  f a c t  was 

i t  n o n e th e le s s  a p p ro p r ia te  to  su p ersed e  th o se  b o u n d a rie s  in  fa s h io n in g  

a  remedy f o r  s e g re g a t io n  w ith in  D e tro i t?  The C o u r t 's  answ er was y e s , 

and th e  A ppeals C o u rt su p p o rted  t h i s  co n c lu s io n  by r e f e r in g  to  th e  

Supreme C o u rt d e c is io n s  in  th e  U n ited  S ta te s  v . S c o tla n d  Neck C ity
43

Board o f E d u ca tio n  and W right v . C o u n c il o f C ity  o f  Em poria c a se s  

in  which " th e  Supreme C o u rt has  h e ld  t h a t  sch o o l boundary l i n e s  can n o t 

be changed o r  new sch o o l system s c re a te d  where th e  r e s u l t  i s  a  l a r g e r
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im balance in  r a c i a l  r a t i o s  in  sch o o l system s where a l l  v e s t ig e s  o f 

en fo rced  r a c i a l  s e g re g a tio n  has n o t been e l im in a te d  ( S c o tla n d ) . . .T h is  

i s  t r u e  r e g a r d le s s  o f 'dom inan t p u rp o se . ' (W rig h t) ”^

The p u rp o r t  o f  th e  A ppeals C o u r t 's  p o s i t io n  was t h a t  i f  m aintenance 

o f  e x i s t in g  sch o o l b o u n d a rie s  would impede th e  e l im in a t io n  " ro o t  and 

b ran ch  / o f 7 th e  e f f e c t s  o f  s ta te - im p o se d  and su p p o rted  s e g r e g a t io n ," ^  

th e n  th e  b o u n d arie s  must f a l l  r e g a rd le s s  o f th e  p u rp o se  b eh in d  t h e i r  

e s ta b lis h m e n t.

M e tro p o lita n  D eseg reg a tio n  R e je c te d : The Supreme C o u r t 's  D e t r o i t  D ec is io n

The d e c is io n  o f th e  Supreme C o u rt fo cu sed  on th e  j u s t i f i c a t i o n s  

f o r  th e  b road  scope o f  th e  remedy p re s c r ib e d  f o r  s e g re g a t io n  w ith in  

D e t r o i t .  The f a c t  o f  de ju r e  s e g re g a t io n  w ith in  D e t r o i t  was a f f irm e d , 

and th e  e x is te n c e  o f  some S ta t e  r e s p o n s ib i l i t y  f o r  t h a t  d e s e g re g a tio n  

was n o t d en ied . But th e  Supreme C o u rt m a jo r ity  r e j e c te d  any n e c e ssa ry  

l i n k  betw een a  f in d in g  o f  S ta t e  governm ent r e s p o n s ib i l i t y  f o r  s e g re g a tio n  

w ith in  D e t r o i t  and a  re q u ire m e n t t h a t  th e  S ta t e  d e v ise  a  remedy which 

in c lu d e s  d i s t r i c t s  o u ts id e  D e t r o i t .

I  w i l l  b eg in  my a n a ly s i s  o f  th e  m a jo r ity  o p in io n  by r e p o r t in g  

th e  C o u r t 's  a n a ly s i s  o f  th e  r o l e  o f  th e  S ta te  governm ent i n  D e t r o i t  

s e g re g a t io n . To beg in  th e  C o u rt d id  n o t deny t h a t  th e  S ta t e  had p lay ed  

some r o l e  i n  th e  s e g re g a tio n  o f  th e  D e t r o i t  p u b lic  s c h o o ls , b u t  C h ie f 

J u s t i c e  B urger a s s e r te d  t h a t  th e  S t a t e 's  d is c r im in a to ry  a c t io n  was 

la r g e ly  c o n fin e d  to  one d i s t r i c t  and th e r e f o r e ,  th e re  was no j u s t i f i c a t i o n  

f o r  ap p ly in g  a  remedy which went beyond t h a t  d i s t r i c t .

B u rger responded  to  what he d e s c r ib e d  a s  f i v e  f a c t o r s  m entioned 

in  th e  A ppeals C o u rt d e c is io n  which amounted to  u n c o n s t i tu t io n a l  S ta te
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governm ent a c t io n .  F i r s t ,  th e  A ppeals C o u rt h e ld  t h a t  s t a t e s  a re  

" d e r iv a t iv e ly  r e s p o n s ib le "  f o r  th e  v io l a t i o n s  o f  t h e i r  s u b d iv is io n s .

B urger d id  n o t c o n te s t  t h i s ,  b u t he a s s e r te d  t h a t  t h i s  a lo n e  d id  n o t 

e s t a b l i s h  a  re q u ire m en t o f  a  remedy in v o lv in g  more th a n  th e  s u b d iv is io n  

in  which th e  d is c r im in a to ry  a c t io n  was found.

Second, he no ted  th a t  th e  low er c o u r t s ' c o n te n tio n  th a t  B lack  

s tu d e n ts  had been t r a n s p o r te d  w ith  S ta t e  ap p ro v a l from  a  suburb  beyond 

nearby  w h ite  sc h o o ls  to  B lack  sch o o ls  i n  D e t r o i t ,  b u t he a s s e r te d  t h a t  

t h i s  s in g le  example a f f e c t in g  one suburban  sch o o l d i s t r i c t  d id  n o t 

j u s t i f y  a  d e s e g re g a tio n  p la n  in v o lv in g  51 d i s t r i c t s .

T h ird , th e  S t a t e 's  r e s c i s io n  o f  th e  D e t r o i t  sch o o l b o a rd 's  

d e s e g re g a tio n  p la n  in  1970 d i r e c t l y  a f f e c te d  only  12 o f  D e t r o i t 's  21 

H igh S ch o o ls , '  b u t r e g a r d le s s  o f  th e  number o f  sc h o o ls  in v o lv e d , i t  

had on ly  an  i n t r a d i s t r i c t  e f f e c t .

On th e  q u e s tio n  o f  th e  S t a t e 's  r o le  in  sch o o l c o n s tru c t io n  and 

s i t e  s e le c t io n ,  B urger c o n te s te d  th e  A ppeals C o u rt p o s i t io n  t h a t  c o n s tru c ­

t i o n  p o l i c i e s  had " fo s te r e d  s e g re g a t io n  th ro u g h o u t th e  D e t r o i t  M etro­

p o l i t a n  a re a "  a rg u in g  t h a t  such  a  c o n c lu s io n  was n o t su p p o rted  by th e  

ev idence  produced  a t  th e  t r i a l  "w hich c o n fin e d  ev idence  to  s e g re g a t io n  

w ith in  D e t r o i t . "

F in a l ly ,  th e  m a jo r ity  p e r  B urger r e j e c te d  th e  A ppeals C o u r t 's  

r e l i a n c e  on D i s t r i c t  C o u r t 's  f in d in g s  t h a t  " . . . f i n a n c i a l  l i m i t a t i o n s ,  

such  a s  th o se  on bonding and th e  w orkings o f  th e  S ta t e  a id  fo rm u la  

whereby suburban  d i s t r i c t s  were a b le  to  make f a r  l a r g e r  p e r  p u p i l  ex­

p e n d i tu re s  d e s p i te  l e s s  ta x  e f f e c t ,  have c re a te d  and p e rp e tu a te d  sy s te m a tic  

e d u c a tio n a l i n e q u a l i t i e s . " ^  He argued  sim ply th a t  th e re  had been no 

showing how t h i s  a f f e c te d  th e  r a c i a l  c h a r a c te r  o f  th e  s c h o o ls .

I l l



The C o u r t 's  r e f u s a l  to  judge th e  f a c t o r s  c i t e d  above a s  s u f f i c i e n t

grounds f o r  an  i n t e r d i s t r i c t  remedy was based  on i t s  re a d in g  o f  Brown I I

and more p a r t i c u l a r l y  Swann i n  which B urger a s s e r te d  t h a t  " . . . a  f e d e r a l

rem e d ia l power may be e x e rc is e d  'o n ly  on th e  b a s is  o f  a  c o n s t i tu t io n a l .

v io l a t i o n ' and " a s  w ith  any e q u ity  c a s e , th e  n a tu re  o f th e  v io l a t i o n

d e te rm in e s  th e  scope o f th e  re m e d y ." ^

B urger argued  th a t  th e  D i s t r i c t  C o u r t 's  m e tro p o li ta n  remedy was

based  n o t on a  m e tro p o li ta n  wide p o l ic y  o f  de ju r e  s e g re g a t io n , b u t  on

a  b e l i e f  t h a t  a  remedy c o n fin e d  to  D e t r o i t  would n o t have p roduced  " th e

52r a c i a l  b a lan ce  which th ey  p e rc e iv e d  a s  d e s i r a b le "  d e s p i te  th e  f a c t

t h a t  Swann had c l e a r ly  r e j e c te d  a  re q u ire m en t o f  a  " r i g id  r a c i a l  b a la n c e .

H is  c o n c lu s io n  was sim ply  t h a t  " . . .  w ith o u t an i n t e r d i s t r i c t  v io l a t i o n  and

an i n t e r d i s t r i c t  e f f e c t ,  th e re  i s  no c o n s t i tu t i o n a l  wrong c a l l i n g  f o r

54an i n t e r d i s t r i c t  remedy.

F in a l ly  i t  was th e  c o n te n tio n  o f  th e  B urger m a jo r ity  t h a t  a  m etro­

p o l i t a n  remedy would produce p r a c t i c a l  problem s and would be c o n tra ry  

to  th e  A m erican t r a d i t i o n  o f  lo c a l  c o n t ro l  o f  e d u c a tio n . D e sp ite  th e  

f in d in g s  by th e  D i s t r i c t  and A ppeals C o u rts  o f s u b s t a n t i a l  s t a t e  in v o lv e ­

ment i n  M ichigan e d u c a tio n , B u rger a s s e r te d :  "L ocal autonomy h as  long

been  th o u g h t e s s e n t i a l  b o th  to  th e  m ain tenance o f community c o n t ro l

and su p p o rt f o r  p u b lic  s c h o o ls  and to  th e  q u a l i ty  o f th e  e d u c a tio n a l 

55p ro c e s s ." ^ - ' R e fe r r in g  to  th e  e a r l i e r  Supreme C o u rt r u l i n g  r e j e c t i n g  any 

c o n s t i tu t i o n a l  req u ire m en t f o r  th e  e q u a l iz a t io n  o f f in a n c in g  among a  

s t a t e ' s  sch o o l d i s t r i c t s ,  B urger argued  t h a t  " . . . i n  San A ntonio  School 

D i s t r i c t  v . R o d rig u e z , 411 U .S. 1 , 50, we observed  t h a t  lo c a l  c o n t ro l  

o v e r th e  e d u c a tio n a l p ro c e s s  a f fo rd s  c i t i z e n s  an  o p p o r tu n ity  to  p a r t i c i p a t e  

i n  d e c is io n  making, p e rm its  th e  s t r u c tu r in g  o f sch o o l program s to  f i t
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lo c a l  needs, and encourages 'e x p e r im e n ta tio n , in n o v a tio n  and a  h e a lth y

co m p e titio n  f o r  e d u c a tio n a l e x c e l le n c e . '

In  en r .a s iz in g  th e  im portance o f  lo c a l  c o n t ro l  o ver e d u c a tio n

B urger in  e f f e c t  c o n te s te d  th e  D i s t r i c t  C o u r t 's  c o n c lu s io n  t h a t  e x i s t in g

sch o o l d i s t r i c t  B oundaries had. n o t been shown to  be " r a t i o n a l ly  r e l a t e d

57to  any le g i t im a te  p u rp o se . To B urger lo c a l  c o n t ro l  over e d u c a tio n  

m ight be e s s e n t i a l  to  e d u c a tio n a l q u a l i ty .

A d d it io n a lly ,  f o r  a  C o u rt to  a tte m p t to  su p ersed e  such lo c a l  

a u th o r i ty  would r a i s e  a  s e r i e s  o f p r a c t i c a l  d i f f i c u l t i e s .  Some exam ples 

c i t e d  by B urger in v o lv e  q u e s tio n s  o f ta x in g  a u th o r i ty ,  draw ing o f a t t e n ­

dance zones, p u rch as in g  sch o o l equipm ent, and lo c a t in g  and c o n s tru c t in g  

new s c h o o l s . ^

B urger f a i l e d  to  m ention th a t  such problem s a r e  i n  many ways

analogous to  th o se  fa c e d  by c o u r ts  in  d ism a n tlin g  d u a l sch o o l system s

th ro u g h o u t th e  South . B ut und en iab ly  th e  scope o f  th e  u n d e rta k in g  would

l i k e l y  be g r e a t e r  i n  a  s in g le  m e tro p o li ta n  a re a  th e  s iz e  o f  D e t r o i t .

Under th e s e  c o n d itio n s  th e  C o u rt ex p re ssed  concern  t h a t  th e  D i s t r i c t

59C o u rt would assume th e  r o l e  o f  a  "de f a c to  l e g i s l a t i v e  a u th o r i ty . " ^

I n  e f f e c t  th e  Supreme C o u rt m a jo r ity  r e j e c te d  th e  p o s i t io n  o f  th e  

D i s t r i c t  C o u rt t h a t  sch o o l d i s t r i c t  b o u n d a rie s  were a  mere c o n v e n ie n c e .^  

R a th e r  lo c a l  a u th o r i ty  o v er sc h o o ls  was d eep ly  ro o te d  in  th e  American 

system . W ithout a  c l e a r  showing o f an  i n t e r d i s t r i c t  v io l a t i o n ,  th e re  

would be no i n t e r d i s t r i c t  remedy. "The remedy i s  n e c e s s a r i ly  d es ig n ed , 

a s  a l l  rem ed ies a r e ,  to  r e s to r e  th e  v ic tim s  o f d is c r im in a to ry  conduct 

to  th e  p o s i t io n  th ey  would have occuppied  in  th e  absence o f  such 

c o n d u c t ." ^  By im p lic a t io n ,  th e n , C h ie f  J u s t i c e  B urger concluded  th a t  

had th e re  n ev er been any S ta te  governm ental a c t io n  fom en ting  o r  m a in ta in in g

113



s e g re g a t io n  in  D e t r o i t ,  th e re  would s t i l l  he a  la r g e ly  B lack  c e n t r a l  

c i t y  su rrounded  by a  p red o m in en tly  w h ite  suburban  r in g .

B efo re  c o n s id e r in g  th e  view s o f  th e  d i s s e n te r s  i n  M il l ik e n , I  w i l l  

f i r s t  b r i e f l y  rev iew  th e  c o n c u rrin g  o p in io n  o f  J u s t i c e  S te w a r t.  S te w a r t 's  

concu rren ce  was l e s s  sw eeping in  to n e  th a n  th e  o p in io n  o f  B u rg e r, and 

i t  i s  w idely  in t e r p r e te d  a s  o u t l in in g  th e  k in d s  o f  ev idence  which th e  

C o u rt m ight a c c e p t a s  s u f f i c i e n t  to  o rd e r  m e tro p o li ta n  r e l i e f  f o r  s e g re ­

g a t io n .  S te w a r t ap p ea rs  to  have p la c e d  l e s s  em phasis on th e  im portance  

o f  lo c a l  c o n t ro l  o f  th e  sc h o o ls  th an  d id  th e  C h ie f J u s t i c e .

A ccord ing  to  S te w a r t,  th e  on ly  i s s u e  i n  t h i s  c a se  was " th e  approp­

r i a t e  e x e rc is e  o f  f e d e r a l  e q u ity  judgm ent,"  and l i k e  B urger he concluded

th a t  i n  t h i s  ca se  a  m e tro p o li ta n  remedy was "n o t commensurate w ith  th e

62c o n s t i tu t i o n a l  v io l a t i o n ."  He went on, how ever, to  o u t l in e  c o n d itio n s  

under which such a  remedy would have been  a p p ro p r ia te :  "Were i t  to  be

shown, f o r  exam ple, t h a t  s t a t e  o f f i c i a l s  held c o n tr ib u te d  to  th e  s e p a ra t io n  

o f  th e  r a c e s  by draw ing o r  red raw ing  sch o o l d i s t r i c t  l i n e s . . . ;  by t r a n s f e r  

o f  sch o o l u n i t s  between d i s t r i c t s . . . ,  o r  by p u rp o se fu l r a c i a l l y  d i s ­

c r im in a to ry  u se  o f  s t a t e  housing  o r  zon ing  law s, th e n  a  d e c re e  c a l l in g  

f o r  t r a n s f e r  o f  p u p i l s  a c ro s s  d i s t r i c t  l i n e s  o r  r e s t r u c t u r in g  o f  d i s t r i c t  

l i n e s  m ight be a p p ro p r ia te ."

He s p e c i f i c a l l y  n o ted  t h a t  ev idence  had n o t been  p roduced  to  

su p p o r t any c o n c lu s io n  th a t  B lacks had been c o n fin e d  to  th e  c e n t r a l  

c i t y  by s t a t e  a c t io n .  L ik e  B u rg er, he concluded t h a t  s u f f i c i e n t  ev idence  

o f  i n t e r d i s t r i c t  e f f e c t  o f  s t a t e  a c t io n  had n o t been shown.

Two o f th e  th re e  d i s s e n ts  were jo in e d  by a l l  fo u r  d is s e n te r s ,^ * 1 

th o se  o f J u s t i c e s  M arsh a ll and W hite . B ecause o f  th e  s i m i l a r i t i e s  in
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t h e i r  a rgum ents, I  w i l l  t r e a t  them a s  a  u n i t .

A ll  th e  d i s s e n te r s  argued  t h a t  th e  ev idence was s u f f i c i e n t  to  

a f f i rm  th e  D i s t r i c t  C o u rt o rd e r  f o r  a  m e tro p o li ta n  remedy. P ro b ab ly  

th e  most s i g n i f i c a n t  d i f f e r e n c e  betw een th e  d i s s e n te r s  and th e  m a jo rity  

was o v er th e  im portance  o f  th e  r o le  o f  th e  S ta te  governm ent. J u s t i c e  

M arsh a ll con tended  t h a t  th e  t r i a l  c o u r t  found s u f f i c i e n t  ev idence  f o r  

i t s  c o n c lu s io n s  th a t :  l )  th e  S ta te  governm ent, i t s e l f ,  to o k  d is c r im in a ­

to ry  a c t io n ;  2) sch o o l b o ard s  a re  a g e n ts  o f th e  S ta te  Government; and 3) 

t h a t  under M ichigan law  e d u c a tio n  i s  a  S ta t e  fu n c tio n  — M ichigan had a  

s t a t e  sch o o l s y s t e m .^  I n  th e  words o f  J u s t i c e  W hite, th e r e f o r e ,  " th e r e  

i s  no a c c e p ta b le  re a so n  f o r  p e rm it t in g  th e  p a r ty  r e s p o n s ib le  f o r  th e  

c o n s i tu t io n a l  v io l a t i o n s  to  c o n ta in  th e  rem e d ia l power o f  th e  f e d e r a l  

c o u r ts  w ith in  a d m in is t r a t iv e  b o u n d a rie s  o ver which th e  t r a n s g r e s s o r  has 

p le n a ry  p o w er.”66

I n  re sp o n se  to  C h ie f  J u s t i c e  B u rg e r 's  em phasis on th e  s p e c ia l

p la c e  o f  lo c a l  c o n t ro l  o v er e d u c a tio n  in  th e  Am erican system , J u s t i c e
67W hite c i t e s  a  reap p o rtio n m e n t d e c is io n ,  R eynolds v . S im s: " P o l i t i c a l

s u b d iv is io n s  o f  S ta te s  — C o u n tie s , c i t i e s ,  o r  w hatever — n ev e r were 

and n ev e r have been c o n s id e re d  as  so v e re ig n  e n t i t i e s .  R a th e r , th ey  have 

been t r a d i t i o n a l l y  re g a rd e d  as  s u b o rd in a te  governm ental i n s t r u m e n ta l i t i e s  

c re a te d  by th e  S ta t e  to  a s s i s t  in  th e  c a r ry in g  o u t o f  S ta te  governm ental 

f u n c t io n s .

R e fe r r in g  s p e c i f i c a l l y  to  M ichigan , J u s t i c e  M arsh a ll o bserved  th a t

th e  sc h o o ls  o f  M ichigan were " . . .  c h a ra c te r iz e d  by r e l a t i v e l y  l i t t l e

c o n t ro l  and a  la r g e  d eg ree  o f  c e n t r a l i z e d  S ta te  r e g u la t io n ,  w ith  r e s p e c t

to  b o th  e d u c a tio n a l p o l ic y  and th e  s t r u c t u r e  and o p e ra t io n  o f  sch o o l 

69d i s t r i c t s . "  He p o in te d  o u t th e  s i g n i f i c a n t  f a c t  t h a t  o f  th e  85 sch o o l
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d i s t r i c t s  w ith in  th e  D e t r o i t  m e tro p o li ta n  a r e a  a  s u b s ta n tia l ,  number a lre a d y

f a i l e d  to  co rresp o n d  to  e x i s t in g  lo c a l  p o l i t i c a l  s u b d iv is io n  b o u n d a rie s .

S ev en teen  o f  th e  85 d i s t r i c t s  l i e  i n  2 c o u n tie s ,  2 i n  3 c o u n t ie s ,  1

s e rv e s  5 m u n ic ip a l i t i e s ,  and o th e r  m u n ic ip a l i t ie s  a r e  fragm en ted  in to

a s  many a s  6 d i s t r i c t s .  Throughout th e  S ta te  as  a  whole th e  s i z e  o f

sch o o l d i s t r i c t s  ran g es  in  s iz e  from  2,000 to  285,000 s tu d e n ts .  I n

sum, e x a c t co rrespondance  o f  sch o o l d i s t r i c t s  to  lo c a l  governm ental

70u n i t s  was n o t an unbroken r u l e .  I t  was w ith in  th e  e x i s t in g  power o f  

th e  S ta t e  to  c o n s o lid a te  sch o o l d i s t r i c t s  w ith o u t th e  c o n sen t o f 

l o c a l i t i e s . " '7-'"

The n e x t ta s k  b e fo re  th e  d i s s e n te r s  was to  p ro v id e  j u s t i f i c a t i o n

f o r  th e  S ta t e  to  be re q u ire d  to  u se  i t s  pow ers to  su p e rsed e  d i s t r i c t

b o u n d a rie s  i n  th e  i n t e r e s t  o f d e s e g re g a tio n . A ccording to  W hite, th e

C h ie f  J u s t i c e  was in c o r r e c t  when he a s s e r te d  t h a t  th e  re m e d ia l power o f

th e  c o u r ts  was d es ig n ed  " to  r e s to r e  th e  v ic tim s  o f  d is c r im in a to ry

conduct to  th e  p o s i t io n  th e y  would have occupp ied  i n  th e  absence o f 

72such  c o n d u c t."  R a th e r  r e s to r in g  th e  s i t u a t io n  to  what i t  would have

been a b se n t a  c o n s t i tu t io n a l ,  v io l a t i o n  was im p o ss ib le  ac c o rd in g  to

W hite. The g o a l b e fo re  th e  C o u rt has been maximum d e s e g re g a t io n , th e

e l im in a t io n  o f  th e  dual, sch o o l system  " ro o t  and b ra n c h ." ”̂

Such an e f f o r t  a c c o rd in g  to  M a r s h a l l 's  r e a d in g  o f  Swann re q u ire d

d i s t r i c t  c o u r ts  to  " . . .  ta k e  in to  acco u n t th e  e x is te n c e  o f  e x te n s iv e

r e s i d e n t i a l  s e g re g a t io n  i n  d e te rm in in g  w hether a  r a c i a l l y  n e u t r a l

'n e ighbo rhood  s c h o o l ' a tte n d a n c e  p la n  was an  ad eq u a te  d e se g re g a tio n

remedy, r e g a r d le s s  o f  w hether t h i s  r e s i d e n t i a l  s e g re g a t io n  was caused  
7 kby s t a t e  a c t io n ."  The C o u rt need n o t,  a s  S te w a rt con tended , have 

in q u ir e d  in to  w hether th e  S ta te  had a  r o l e  i n  r e s i d e n t i a l  s e g re g a t io n
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"between D e t r o i t  and th e  su b u rb s , r a th e r  th e  p ro p e r  in q u iry  was w hether 

th e  e l im in a tio n  o f  s e g re g a t io n  " ro o t  and branch" was p o s s ib le  w ith o u t 

com pensating  f o r  r e s i d e n t i a l  s e g re g a t io n  in  fo rm u la tin g  a  sch o o l de­

s e g re g a t io n  p la n . Such, acc o rd in g  to  M a rsh a ll, had been th e  C o u r t 's  

p o s i t i o n  in  Swann.

The D i s t r i c t  C o u rt n ev e r c la im ed  to  be e l im in a t in g  r a c i a l  s e g re ­

g a t io n  in  th e  su b u rb s . " In s te a d ,  i n t e r - d i s t r i c t  r e l i e f  was seen  a s  a

n e c e ssa ry  p a r t  o f  any m eaningfu l e f f o r t  by th e  S ta t e  o f  M ichigan to

75remedy th e  s ta te - c a u s e d  s e g re g a t io n  w ith in  th e  C ity  o f  D e t r o i t . "

A ccord ing  to  b o th  M arsh a ll and W hite, a t  no p o in t  in  i t s  d e c is io n  

"does th e  m a jo r ity  c o n fro n t,  l e t  a lo n e  respond  to ,  th e  D i s t r i c t  C ourt 

c o n c lu s io n  t h a t  a  remedy l im i te d  to  th e  c i t y  o f D e t r o i t  would n o t
rp Z

e f f e c t iv e l y  d e se g re g a te  th e  D e t r o i t  c i t y  s c h o o ls ."  I n  th e  i n t e r e s t  

o f  a v o id in g  undue a d m in is tr a t iv e  in co n v en ien ce  to  th e  S ta te  o f  M ichigan, 

th e  m a jo r ity  p r e f e r e d  a  D e t r o i t  o n ly  remedy d e s p i te  th e  f a c t  t h a t  a c c o r­

d in g  to  th e  u n ch a llen g e d  p o s i t io n  o f  th e  D i s t r i c t  C o u rt, an i n t e r ­

d i s t r i c t  remedy " i s  p h y s ic a l ly  e a s ie r  and more p r a c t i c a l  and f e a s ib l e ,

th a n  d e s e g re g a tio n  e f f o r t s  l im i te d  to  th e  c o rp o ra te  geo g rap h ic  l i m i t s

77o f  th e  C ity  o f  D e t r o i t . "  F o r  exam ple, w h ile  a  D e t r o i t  o n ly  p la n  would 

r e q u i r e  900  new b u se s , a  m e tro p o li ta n  p la n  would r e q u i r e  no more th an  

350 . 78

I n  sum th e  d i s s e n te r s  argued  t h a t  because  o f  th e  S t a t e 's  in v o lv e ­

ment i n  s e g re g a t io n  w ith in  D e t r o i t ,  because  o f th e  a v a i l a b i l i t y  to  th e  

S ta t e  o f  th e  u n q u es tio n ed  power to  p ro v id e  a  m e tro p o li ta n  rem edy, and 

because  o f  th e  im p o s s ib i l i ty  o f  th e  e f f e c t iv e  e l im in a t io n  o f  r a c i a l l y  

i d e n t i f i a b l e  s c h o o ls  w ith in  th e  c o n f in e s  o f  D e t r o i t ,  a  m e tro p o li ta n  

remedy was b o th  n e c e ssa ry  and a p p ro p r ia te .  I n  th e  words o f J u s t i c e
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W hite: " th e  C o u rt fa s h io n s  c u t  o f  whole c lo th  an  a r b i t r a r y  r u l e  t h a t

rem ed ies f o r  c o n s t i tu t i o n a l  v io la t io n s  o c c u rr in g  in  a  s in g le  M ichigan

79sch o o l d i s t r i c t  must s to p  a t  th e  sch o o l d i s t r i c t  l i n e . "  B u rg e r 's  

fo rm u la tio n  was, acc o rd in g  to  M a rsh a ll, " . . .m o re  a  r e f l e c t i o n  o f a  p e r ­

ce iv e d  p u b lic  mood th a t  we have gone f a r  enough in  e n fo rc in g  th e  Con­

s t i t u t i o n ' s  g u a ra n te e s  o f eq u a l j u s t i c e  th a n  i t  i s  th e  p ro d u c t o f  n e u t r a l  

p r in c ip le s  o f  law .

M ill ik e n : Some P re lim in a ry  C onclusions The Supreme C o u rt d e c is io n  in

M ill ik e n  c l e a r ly  p la c e d  im p o rta n t r e s t r i c t i o n s  on th e  scope o f  d e se g re ­

g a t io n  e f f o r t s .  I n  o rd e r  to  c ro s s  th e  b o u n d arie s  o f  p o l i t i c a l  s u b d iv is io n s ,  

a  s te p  e s s e n t i a l  to  b r in g  s u b s t a n t i a l  numbers o f B lack  and w h ite  s tu d e n ts  

to g e th e r  i n  sch o o l i n  th e  m e tro p o li ta n  a re a s  o f  A m erica, ev id en ce  must 

f i r s t  be p re s e n te d  to  show th a t  th o se  b o u n d arie s  amount to  a r t i f i c i a l  

c o n s tru c t io n s  o f  p u b lic  a u t h o r i t i e s  i n  p u r s u i t  o f  r a c i a l  s e g re g a t io n .

What, i f  an y th in g , d id  th e  M ill ik e n  d e c is io n  in d ic a te  ab o u t th e  

s t a t u s  o f  th e  de f a c to /d e  ju r e  d i s t i n c t io n ?  A ccording  to  th e  Supreme 

C o u rt, because  no ev idence  had been p re s e n te d  in d ic a t in g  t h a t  th e  sch o o l 

d i s t r i c t  b o u n d a rie s  s e p a ra t in g  D e t r o i t  from  i t s  subu rbs had them selves 

been a  r e s u l t  o f  a  d e l ib e r a t e  S ta te  a tte m p t to  advance s e g re g a t io n ,  th e  

C o u rt would c o n s id e r  th e  d i s p a r i t y  betw een th e  r a c i a l  com po sitio n  o f 

th e  D e t r o i t  sc h o o ls  and th o se  o f  th e  suburbs to  amount to  de f a c to  

s e g re g a t io n . The D i s t r i c t  and A ppeals C o u r ts , on th e  o th e r  hand, em phasized 

th e  s t a t e ' s  a cq u iescen ce  in  th e  r a c i a l  s e g re g a t io n  and th e  a v a i l a b i l i t y  

o f  means to  a l l e v i a t e  th e  s e g re g a t io n  betw een D e t r o i t  and i t s  su b u rb s.

I n  e f f e c t  th e  D i s t r i c t  and A ppeals C o u rts  argued  t h a t  th e  f a i l u r e  o f 

th e  S ta te  to  a v a i l  i t s e l f  o f rem ed ies f o r  s e g re g a t io n , which th e  s t a t e
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had h e lp ed  c r e a te ,  would amount to  a  c o n t in u a tio n  o f  de ju r e  s e g re g a t io n .

To th e  Supreme C o u rt m a jo r ity , th e  S ta t e  o f  M ich ig an 's  d e s i r e  to  

c o n tin u e  th e  s e p a ra t io n  o f  th e  D e t r o i t  sch o o l system  from  th e  suburban 

sch o o l system s was r e a d i ly  e x p la in a b le  on e d u c a tio n a l g rounds, and 

th e re f o r e  any r a c i a l l y  s e g re g a to ry  s id e  e f f e c t s  need n o t be co n s id e re d  

in d ic a t iv e  o f s e g re g a to ry  i n t e n t .  To th e  low er c o u r ts ,  on th e  o th e r  

hand, because  th e  m aintenance o f s e p a ra te  sch o o l d i s t r i c t s  would have a  

dem onstrab ly  se g re g a to ry  e f f e c t ,  i t s  co n tin u en ce  co u ld  on ly  be j u s t i f i e d  

by some "com pelling  s t a t e  i n t e r e s t . "  To b o th  th e  low er c o u r ts  and th e  

d i s s e n te r s  on th e  Supreme C o u rt, th e  m aintenance o f th e  p a r t i c u l a r  s e t  

o f  lo c a l  sch o o l d i s t r i c t s  in  th e  D e t r o i t  m e tro p o li ta n  a re a  d id  n o t 

c o n s t i tu te  a  "com pelling  s t a t e  i n t e r e s t . "

M ill ik e n  may have marked th e  b eg in n in g  o f  a  Supreme C o u rt e f f o r t  

to  draw new s ta n d a rd s  l im i t in g  th e  rem ed ies a v a i la b le  f o r  sch o o l seg ­

r e g a t io n .  I n  b o th  Keyes and Swann and in  th e  d e c is io n s  o f  D i s t r i c t  

C o u rts  d is c u s s e d  in  th e  l a s t  c h a p te r ,  th e  C o u rts  g e n e ra lly  demanded 

a  l e v e l  o f  in t e g r a t i o n  th a t  went beyond m erely com pensating  f o r  p a s t  

in s ta n c e s  o f  s e g re g a t io n . T hat i s ,  th e  C o u rts  i n  th o se  c a se s  d id  n o t 

o rd e r  more com pensatory a c t io n  f o r  p roven  se g re g a to ry  a c t io n  r a th e r

th e y  o rd e red  system -w ide in t e g r a t i o n  on th e  b a s is  o f  ev idence  o f  d e l ib e r -

81a te  s t a t e  s e g re g a to ry  a c t io n s  s u b s t a n t i a l l y  narro w er in  sco p e . Once 

s e g re g a t iv e  a c t io n  had been found a f f e c t in g  s ig n i f i c a n t  e lem en ts  o f a  

sch o o l system , sch o o l o f f i c i a l s  were o rd e re d  to  th e  deg ree  p r a c t i c a l  to  

end a l l  s e g re g a t io n  w ith in  th e  sch o o l system . D e sp ite  th e  f a c t  th a t  

s e g re g a t io n  was proved w ith in  D e t r o i t  r e s u l t i n g  in  p a r t  from  th e  a c t io n s  

o f  S ta te  governm ent o f f i c i a l s ,  th e  Supreme C o u rt r e j e c te d  any rem ed ia l 

s te p s  in v o lv in g  th e  su rro u n d in g  sch o o l d i s t r i c t s  which were e q u a lly
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under th e  j u r i s d i c t i o n  o f th e  S ta t e  o f  M ichigan. The C o u rt came to  t h i s  

p o s i t io n  d e s p i te  th e  f a c t  t h a t  th e  low er c o u r ts  had concluded  t h a t  deseg ­

r e g a t io n  would be p h y s ic a l ly  e a s i e r  and more e f f e c t iv e  were i t  to  c ro s s  

sch o o l d i s t r i c t  l i n e s .

A q u e s tio n  to  be in v e s t ig a te d  s h o r t ly  i s  w hether th e  Supreme 

C o u rt would go on to  ap p ly  t h i s  c a s e 's  l i m i t a t i o n s  on th e  scope o f th e  

remedy to  c a s e s  in v o lv in g  s in g le  d i s t r i c t s  in  which th e  ev idence  o f  

de ju r e  s e g re g a t io n  a f f e c t s  d i r e c t l y  o n ly  a  p o r t io n  o f  such  d i s t r i c t s .

To do so would be to  s ig n i f i c a n t l y  r e s t r i c t  th e  t h r u s t  o f b o th  Keyes 

and Swann.

F o r th e  moment i n  o rd e r  to  u n d e rs ta n d  th e  t r u e  s ig n if ic a n c e  o f  

M ill ik e n  i t  i s  a p p ro p r ia te  to  in v e s t ig a t e  in  some d e t a i l  two ca se s  

which reach ed  th e  Supreme C o u rt su b seq u en t to  M il l ik e n , b u t which a ls o  

in v o lv ed  m e tro p o li ta n  rem ed ies .

A pply ing  M ill ik e n : W ilm ington, D elaw are

S ubsequen t to  i t s  d e c is io n  in  M ill ik e n  th e  Supreme C o u rt was 

co n fro n te d  w ith  two D i s t r i c t  C o u rt d e c is io n s  o rd e r in g  m e tro p o li ta n  

d e s e g re g a tio n . The D i s t r i c t  C o u rt d e c is io n  co n ce rn in g  th e  sc h o o ls  o f 

I n d ia n a p o l is ,  In d ia n a  p reced ed  th e  Supreme C o u rt r u l i n g  co n ce rn in g  

D e t r o i t ;  th e  W ilm ington, D elaw are c a se  fo llo w ed  th e  Supreme C o u rt 

d e c is io n .  B oth  D i s t r i c t  C o u rt d e c is io n s  would r a i s e  q u e s tio n s  ab o u t n o t 

on ly  th e  i s s u e  o f m e tro p o li ta n  d e se g re g a tio n  b u t  ab o u t th e  de f a c t o /  

de ju r e  d i s t i n c t i o n .

In  b o th  th e  In d ia n a p o lis  and W ilm ington d e c is io n s ,  th e  i s s u e  b e fo re  

th e  C o u rts  was w hether th e  S ta t e s  co u ld  j u s t i f y  ex c lu d in g  th e  two c i t y  

sch o o l d i s t r i c t s  from  g e n e ra l sch o o l d i s t r i c t  c o n s o l id a t io n  schemes when
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to  do so would le a v e  u n d is tu rb e d  id e n t i f i a b ly  B lack  urban  sch o o l d i s t r i c t s  

su rrounded  by p red o m in en tly  w h ite  s u b u rb s . S in ce  th e  a c tu a l  s i t u a t io n s  

o f  th e  two c i t i e s  a re  n o t i d e n t i c a l ,  th e  c a se s  w i l l  be co n s id e re d  

s e p a r a te ly .

The C ity  o f  W ilm ington was an  o r ig i n a l  p a r ty  to  th e  Brown v . Board o f

E d u ca tio n  d e c is io n .  The d e se g re g a tio n  p ro c e s s  w ith in  th e  th e  c i t y

fo llo w ed  a  p a t t e r n  ty p i c a l  f o r  th e  Sou th  and in  W ilm ington th a t  p ro c e ss

was accom panied by "w h ite  f l i g h t . "  B efo re  d e s e g re g a tio n  began, th e

sc h o o ls  were 28 p e rc e n t B lack  and 72 p e rc e n t w h ite ; by 1973 "the b a lan ce
82had s h i f t e d  to  83 p e rc e n t  B lack  and 19 p e rc e n t  w h ite . D e sp ite  th e  

ach ievem ent o f  f a c i a l l y  n e u t r a l  geo g rap h ic  a t te n d a n c e  zones, " a l l  o f  th e  

pre-Brow n c o lo re d  sc h o o ls  t h a t  rem ained  open co n tin u ed  to  be o p e ra te d  

a s  v i r t u a l l y  a l l - b l a c k  s c h o o l s . . . .From 1956-73» no ^ e  ju r e  b la c k  sch o o l 

had a  b la c k  e n ro llm e n t o f  l e s s  th a n  91% i n  any y e a r ."  As a  r e s u l t ,  th e

C o u rt concluded  " . . . t h a t  th e  p re se n c e  o f  th e se  sc h o o ls  i s  a  c l e a r

in d ic a t io n  t h a t  se g re g a te d  sc h o o lin g  i n  W ilm ington has n ev er been
OO

e lim in a te d  and t h a t  th e r e  s t i l l  e x i s t s  a  d u a l sch o o l sy s te m ."

D e sp ite  th e  la r g e  B lack  m a jo r ity  i n  th e  c i t y  s c h o o ls , th e  C ourt 

d id  n o t i n i t i a l l y  r u l e  o u t a  "W ilm ington-only" p la n . I n  i t s  second 

"remedy" d e c is io n ,  however, th e  C o u rt to o k  up th e  q u e s tio n  o f  a  m etro­

p o l i t a n  remedy. I n  so  d o in g , however, th e  C o u rt to o k  n o te  o f  th e  

Supreme C o u rt d e c is io n  on M ill ik e n  which l im i te d  th e  a v a i l a b i l i t y  o f 

m e tro p o li ta n  r e l i e f .  As a  r e s u l t  o f  M ill ik e n  th e  C o u rt c o n s id e re d  i t ­

s e l f  " . . . a u t h o r i z e d  to  c o n s id e r  d e s e g re g a tio n  r e l i e f  em bracing more 

th a n  th e  W ilm ington d i s t r i c t  on ly  upon f in d in g s  e i t h e r  t h a t  th e  sch o o l 

d i s t r i c t s  i n  New C a s t le  County axe n o t m ean in g fu lly  s e p a ra te  and au tono ­

mous, o r  t h a t  th e r e  have been r a c i a l l y  d is c r im in a to ry  a c t s  o f  th e  s t a t e
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8^o r  o f  lo c a l  sch o o l d i s t r i c t s  c a u s in g  i n t e r d i s t r i c t  s e g re g a t io n ."

E vidence o f  I n t e r c i t y  S e g re g a tio n  The C o u rt found s u b s t a n t i a l  e v i­

dence t h a t  p a r t i c u l a r l y  i n  th e  pre-Brow n days o f th e  d u a l sch o o l system , 

th e  New C a s t le  County sch o o l d i s t r i c t s  were n o t t o t a l l y  autonomous.

D e sp ite  th e  f a c t  t h a t  many o f  th e  c u r r e n t  suburban  sch o o l d i s t r i c t s  

had " h i s to r i c  a n te c e d e n ts ,  " . . . d u r i n g  th e  p e r io d  b e fo re  Brown I ,  th e re  

was s u b s t a n t i a l  in te rd e p e n d e n c e  o f  th e  W ilm ington and suburban  schoo l 

s y s t e m s . A l t h o u g h  some suburban  B lack  c h i ld re n  a t te n d e d  sc h o o ls  w ith in  

th e  su b u rb s, i n  th e  pre-B row n p e r io d  " . . . t h e  number o f  b la c k  c h i ld re n  

c ro s s in g  d i s t r i c t  l i n e s  in to  W ilm ington in d ic a te s  t h a t  to  a  s ig n i f i c a n t

e x te n t ,  b la c k  sc h o o ls  i n  W ilm ington un d er th e  de ju r e  system  were

86sc h o o ls  f o r  b la c k  c h i ld r e n  from  th ro u g h o u t New C a s t le  C oun ty ."

The C o u rt n o ted  th a t  some w h ite  s tu d e n ts  a s  w ell c ro s se d  d i s t r i c t  l i n e s

d u rin g  t h i s  p e r io d . On th e  b a s is  o f t h i s  ev id en ce , th e  C o u rt concluded

t h a t  "de ju r e  s e g re g a t io n  i n  New C a s t le  County was a  c o o p e ra tiv e  ven-
87

tu r e  in v o lv in g  b o th  c i t y  and suburbs — n o t m ean in g fu lly  s e p a r a te ."

I n  more r e c e n t  y e a rs  fo llo w in g  s te p s  to  a b o l is h  th e  d u a l sch o o l 

system  th ro u g h o u t New C a s t le  County, th e  s t a t e  had n o n e th e le s s  con­

tin u e d  to  s u b s id iz e  " . . . i n t e r - d i s t r i c t  t r a n s p o r ta t io n  o f  s tu d e n ts

to  p r iv a te  and p a ro c h ia l  sc h o o ls"  — th u s  f a c i l i t a t i n g  "w h ite  f l i g h t "

88from  W ilm in g to n 's  "d e se g ra te d "  p u b lic  sch o o l system .

On th e  b a s is  o f th e  ev id en ce  r e p o r te d  th u s  f a r ,  th e  C o u rt concluded  

t h a t  d e s p i te  th e  f a c t  t h a t  th e  m u n ic ip a l b o u n d arie s  o f  W ilm ington and 

i t s  sch o o l d i s t r i c t  had been  co term inous f o r  many y e a rs  and " . . . h i s t o r i c  

community b o u n d a rie s  sh o u ld  be g iv en  s u b s t a n t i a l  w e ig h t . . . , th e  W ilm ington
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89sch o o l d i s t r i c t  b o u n d a rie s  were h i s t o r i c a l l y  p e rm eab le ."

The R ole o f  H ousing S e g re g a tio n  and W hite F l i g h t  H aving shown an

h i s t o r i c  l i n k  between th e  W ilm ington and suburban  s c h o o ls , th e  C o u rt

n e x t a tte m p te d  to  show th e  l i n k  betw een housing  s e g re g a t io n  and sch o o l

s e g re g a t io n . The f a c t  was t h a t  s in c e  th e  1 9 5 0 's  th e  d i s t r i c t s  had

o p e ra te d  la r g e ly  a s  in d ep en d en t u n i t s .  And

/ t / h e  suburban  d i s t r i c t s  have, f o r  th e  p a s t  s e v e r a l  
y e a r s ,  o p e ra te d  u n i ta r y  sc h o o ls  f o r  th e  c h i ld r e n  
r e s id in g  w ith in  t h e i r  d i s t r i c t s .  N o n e th e le ss , because  
s in c e  Brown governm ental a u t h o r i t i e s  have c o n tr ib u te d  
to  th e  r a c i a l  i s o l a t i o n  o f  c i t y  from  subu rb , th e  
r a c i a l  c h a r a c t e r i s t i c s  o f  c i t y  and suburban  sc h o o ls  a re  
s t i l l  i n t e r r e l a t e d . . . .

/G 7overnm ental a u t h o r i t i e s  have e le c te d  to  p la c e  t h e i r  
power, p ro p e r ty ,  and p r e s t i g e '  beh ind  th e  w h ite  exodus 
from  W ilm ington and th e  w idespread  h ousing  d is c r im in a t io n  
p a t t e r n  i n  New C a s tle  C o u n ty .. . .The s p e c i f i c  e f f e c t  
o f  th e se  p o l i c i e s  was to  r e s t r i c t  th e  a v a i l a b i l i t y  o f  
p r iv a t e  and p u b lic  h ousing  to  b la c k s  i n  suburban  New 
C a s tle  County a t  a  tim e when housing  became in c re a s in g ly  
a v a i la b le  to  them in  W ilm ing ton .90

As exam ples th e  C o u rt n o ted  t h a t  up to  1975 "the W ilm ington H ousing

A u th o r ity  had th e  a u th o r i ty  to  b u i ld  p u b l i c a l ly  a s s i s t e d  h ousing  up to

f iv e  m ile s  beyond th e  c i t y  l i m i t s .  The A u th o r ity , however, a c tu a l ly

o p e ra te d  2 ,000 u n i t s  i n  W ilm ington and only  40 in  th e  su b u rb s . A t th e

same tim e th e  New C a s t le  County H ousing A u th o r ity  which was c re a te d  in

1972 f a i l e d  to  b u i ld  any suburban  u n i t s  p a r t i a l l y  because  o f  neighborhood

91o p p o s itio n  and f a i l u r e s  to  o b ta in  n e c e ssa ry  zoning changes.

The C o u rt o bserved  t h a t  B lacks axe th r e e  tim es  a s  l i k e l y  a s  w h ite s

to  be o f  low income s t a t u s .  "Thus i t  i s  u n l ik e ly  t h a t  i f  p u b l i c a l ly

a s s i s t e d  h o using  were b u i l t  i n  th e  su b u rb s, th e  u n i t s  would be occup ied
92p r im a r i ly  by low-incom e w h ite s ."  F o r t h i s  re a so n  th e  f a i l u r e  to  b u i ld  

low income housing  in  th e  suburbs had a  s e g re g a to ry  e f f e c t .
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The C o u rt to o k  n o te  o f o th e r  governm ental a c t io n s  and govern- 

m e n ta lly  sa n c tio n e d  p r iv a t e  a c t io n s .  F o r exam ple, w ith in  New C a s tle  

County r a c i a l l y  r e s t r i c t i v e  cov en an ts  were reco rd ed  in  r e a l  e s t a t e  deeds 

u n t i l  1 9 7 0 , and up u n t i l  1970  th e  s t a t e  l i c e n s in g  agency p u b lish e d  th e  

"code o f  e th ic s "  o f  th e  N a tio n a l A ss o c ia tio n  o f  R ea l E s ta te  B oards which 

re a d  in  p a r ts  "A r e a l t o r  shou ld  n ev e r be in s tru m e n ta l  i n  in tro d u c in g  

in to  a  n e ig h b o rh o o d .. .members o f  any r a c e  o r  n a t io n a l i t y ,  o r  any i n ­

d iv id u a ls  whose p re se n c e  w i l l  c l e a r ly  be d e tr im e n ta l  to  p ro p e r ty  

v a l u e s . . . .

On th e  b a s is  o f t h i s  ev idence  th e  C o u rt concluded  t h a t  to  " . . . a

s ig n i f i c a n t  e x t e n t . . . t h e  n e t  o u tm ig ra tio n  o f  w h ite  p o p u la tio n  in  th e

l a s t  two d ecad es , r e s u l t e d  n o t e x c lu s iv e ly  from  in d iv id u a l  r e s i d e n t i a l

ch o ice  and econom ics, b u t a ls o  from  a s s i s ta n c e ,  encouragem ent and a u th o r i -

94z a t io n  by governm ental p o l i c i e s . "

I t  i s  im p o rta n t a t  t h i s  p o in t  to  once a g a in  ta k e  n o t ic e  o f  J u s t i c e

S te w a r t 's  c o n c u rrin g  o p in io n  i n  M il l ik e n . I n  h i s  o p in io n  he s t a t e d

t h a t  " . . .p u r p o s e f u l ly  r a c i a l l y  d is c r im in a to ry  u se  o f s t a t e  housing  

95l a w . m i g h t  make a p p ro p r ia te  an  i n t e r d i s t r i c t  remedy f o r  r e s u l t i n g  

sch o o l s e g re g a t io n . W hether th e  s p e c i f i c  h ousing  ev id en ce  i n  W ilm ington, 

ta k e n  a lo n e , would be s u f f i c i e n t  f o r  th e  C o u rt to  o rd e r  an  i n t e r - d i s t r i c t  

remedy i s  by no means c le a r ,  b u t  i n  l i g h t  o f  M ill ik e n  such  ev idence  i s  

d e f i n i t e l y  r e le v a n t .

The F e a s i b i l i t y  o f  a  "M e tro p o litan "  P la n  An a d d i t io n a l  concern  to

th e  C o u rt in  l i g h t  o f  M ill ik e n  was th e  q u e s tio n  o f  th e  f e a s i b i l i t y  o f

a  m e tro p o li ta n  remedy f o r  W ilm ington s e g re g a t io n . The C o u rt no ted

"language i n  M ill ik e n  s t r e s s in g  th e  m echan ical i n f e a s i b i l i t y  o f  i n t e r -

96d i s t r i c t  d e s e g re g a tio n  in  D e t r o i t , "  b u t i t  a l s o  to o k  n o te  o f  th e  f a c t
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t h a t  th e  D e t r o i t  m e tro p o li ta n  a re a  had te n  tim es th e  p o p u la tio n  o f  New 

97C a s t le  County. T hat th e  S ta te  l e g i s l a t u r e  m ight conclude th a t  " r e ­

o rg an iz ed  sch o o l d i s t r i c t s  shou ld  n o t have en ro llm e n ts  g r e a te r  th an  

12 ,000 i s  c e r t a in ly  r a t i o n a l , "  h u t th e  C o u rt argued  th a t  " . . . a  su b s ta n ­

t i a l l y  g r e a te r  maximum d i s t r i c t  s i z e  would a ls o  be r a t i o n a l . "  The S t a t e 's  

l i m i t  on th e  s i z e  o f  sch o o l d i s t r i c t s  which e f f e c t iv e ly  excluded  W il­

m ington from c o n s o lid a tio n  p la n s  was n o t,  a c c o rd in g  to  th e  C o u rt,
98" s u f f i c i e n t ly  com pelling  to  j u s t i f y  r a c i a l  c l a s s i f i c a t i o n s . "

The C o u rt o b v io u sly  had concluded  th a t  th e  e x c lu s io n  o f  W ilm ington 

from  c o n s o lid a tio n  p la n s  c o n s t i tu te d  a  r a c i a l  c l a s s i f i c a t i o n .  F o r th e  

rem ainder o f ou r d is c u s s io n  o f  th e  W ilm ington c a se , we w i l l  fo cu s  on 

th e  q u e s tio n  o f  what i t  was ab o u t th e  e x c lu s io n  o f  W ilm ington th a t  

c o n s t i tu te d  u n c o n s t i tu t io n a l  s e g re g a t io n . T h is  d is c u s s io n  w i l l  be 

im p o rta n t i f  we a re  to  b eg in  to  make sen se  o u t o f  th e  Supreme C o u r t 's  

t a c i t  acc ep tan c e  o f  th e  W ilm ington d e c is io n ,  i t s  r e j e c t i o n  o f th e  D e t r o i t  

p la n ,  and su b seq u en t v a c a tin g  and rem ain ing  o f  th e  In d ia n a p o lis  p la n  

which w i l l  be d is c u s se d  s h o r t ly .

W ilm ington and th e  "de f a c to " /" d e  ju re "  d i s t i n c t i o n  T here was l i t t l e  

q u e s tio n  th a t  th e  S ta t e  governm ent had an h i s t o r i c  r o le  i n  th e  s e g re g a t io n  

o f  th e  W ilm ington p u b lic  s c h o o ls , th e  q u e s tio n  r e a l l y  was w hether th e  

S ta t e  co u ld  w ith h o ld  th e  one remedy th a t  h e ld  s ig n i f i c a n t  prom ise o f  

e f f e c t iv e ly  d e se g re g a tin g  th o se  sc h o o ls . We must keep i n  mind th a t  

de ju r e  s e g re g a tio n  had a lre a d y  been  proven  in  W ilm ington. Sim ple 

dem ographic s t a t i s t i c s  in d ic a te d  th e  e f f e c t  t h a t  th e  e x c lu s io n  o f 

W ilm ington from  m e tro p o lita n  d e se g re g a tio n  would have on s e g re g a t io n  in  

W ilm ington. The q u e s tio n  th e n  i s  sim ply  i s  th e  f a c t  o f  s e g re g a to ry  e f f e c t
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s u f f i c i e n t  grounds to  e s t a b l i s h  a  c o n s t i tu t i o n a l  v io l a t i o n .

The C o u rt i t s e l f  s t a t e d  t h a t  i t  co u ld  n o t " . . .c o n c lu d e ,  a s  p l a in ­

t i f f s  con tend , t h a t  th e  p ro v is io n s  ex c lu d in g  th e  W ilm ington d i s t r i c t

99from  sch o o l r e o rg a n iz a t io n  were p u rp o s e fu lly  r a c i a l l y  d is c r im in a to ry ."

The l e g i s l a t i o n  i n  q u e s tio n  fo cu sed  p r im a r i ly  on th e  f a t e  o f sm a ll weak 

sch o o l d i s t r i c t s .  "No language in  th e  p ro v is io n s  a t  i s s u e  make any 

r e fe re n c e  to  r a c e ,  no r e v id e n t ly ,  d id  th e  l e g i s l a t i v e  d e b a te s  over th e  

a c t  c o n ta in  any re fe re n c e  to  r a c e .  F in a l ly ,  a l l  W ilm ington l e g i s l a t o r s ,  

b la c k  and w h ite , v o ted  f o r  th e  E d u c a tio n a l Advancement A c t ." ^ ®  N onethe­

l e s s ,  th e  C o u rt concluded  th a t  " e f f e c t iv e ,  a s  w e ll a s  in t e n t i o n a l  r a c i a l  

c l a s s i f i c a t i o n s . . . r e q u i r e  s p e c ia l  s c ru t in y  under th e  eq u a l p r o te c t io n  

c l a u s e . . .

C i t in g  Supreme C o u rt d e c is io n s  on s t a t e  e l e c to r a l  d i s t r i c t i n g

which had th e  e f f e c t  o f  c a n c e l l in g  o r  m inim izing  th e  v o tin g  s t r e n g th

o f  r a c i a l  m in o r i t ie s  a s  w e ll a s  d e c is io n s  co n ce rn in g  f a c i a l l y  n e u t r a l

s t a t e  a d m in is tr a t iv e  p ro c e d u re s  hav ing  th e  e f f e c t  o f  r a c i a l  c l a s s i f i c a t i o n s ,

th e  C o u rt concluded  th a t  a  f in d in g  o f  d is c r im in a to ry  i n t e n t  i s  n o t

e s s e n t i a l ,  " in  sum, where a  s t a t u t e ,  e i t h e r  e x p l i c i t l y  o r  e f f e c t iv e ly ,

makes th e  g o a ls  o f  a  r a c i a l  m in o rity  more d i f f i c u l t  to  a c h ie v e  th a n

o th e r  r e l a t e d  governm ental i n t e r e s t s ,  th e  s i t u a t i o n  em bodies a  su sp e c t

102c l a s s i f i c a t i o n  and r e q u ir e s  a  p a r t i c u l a r l y  s tro n g  j u s t i f i c a t i o n . "

The im p lic a t io n  i s  t h a t  th e re  i s  some a f f i r m a t iv e  d u ty  o f  govern­

ment o f f i c i a l s  to  in c lu d e  th e  advancem ent o f  th e  s p e c i f i c  i n t e r e s t s  o f  

r a c i a l  m in o r i t ie s  a s  an i n t e g r a l  p a r t  o f i t s  d ec is io n -m ak in g  p ro c e s s .

The Covurt n o ted  th a t  i n  Swann th e  Supreme C o u rt e x p l i c i t l y  reco g n ized  

th e  p r o p r ie ty  o f sch o o l a u t h o r i t i e s  c o n s id e r in g  th e  r a c i a l  consequences 

o f  m ajor e d u c a tio n a l p o l ic y  d e c is io n s ,  "even  though a  p o l ic y  f a v o r in g
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103I n te g r a t io n  may n o t be c o n s t i t u t i o n a l l y  req u ire d .."

R a c ia l  c o n s id e ra t io n s ,  w ere, however, o m itte d  from  th e  c r i t e r i a  

to  be c o n s id e re d  by th e  S ta t e  Board o f  E d u ca tio n  in  re o rg a n iz in g  sch o o l 

d i s t r i c t s .

The E ducational. Advancement A c t . . .p re c lu d e d  
th e  S ta te  Board from  c o n s id e r in g  th e  " in t e ­
g r a t iv e  o p p o r tu n i t ie s "  o f  r e d i s t r i c t i n g  in  New 
C a s t le  County i n  any m eaningfu l w ay .. . .S e c tio n  
10003 o f  th e  A ct e n jo in e d  th e  Board to  ad o p t 
e x p l i c i t  r e o rg a n iz a t io n  c r i t e r i a  i n  th e  fo llo w in g  
a re a s  o f  l e g i s l a t i v e  e d u c a tio n a l concerns 
" topography , p u p i l  p o p u la tio n , community 
c h a r a c t e r i s t i c s ,  t r a n s p o r ta t io n  o f  p u p i l s ,  
u se  o f  e x i s t in g  sch o o l f a c i l i t i e s ,  and th e  
c a p a b i l i ty  o f  p ro v id in g  a  com prehensive 
program  o f  e f f i c i e n t  and e f f e c t iv e  e d u c a tio n ."
To th e  e x te n t  t h a t  " r a c i a l  c h a r a c t e r i s t i c s "  
was e f f e c t iv e ly  excluded  from  th e  l i s t  o f  
le g i t im a te  e d u c a tio n a l c r i t e r i a  f o r  r e o rg a n iz a ­
t i o n ,  th e  e x c lu s io n  o f  W ilm ington from  th e  
B o a rd 's  power un d er th e  E d u c a tio n a l Advancement 
A ct c o n s t i tu t e s  a  s u sp e c t c l a s s i f i c a t i o n .

. . . I t  i s  c l e a r  t h a t  th e  A ct made c o n s o lid a tio n  
p rom oting  r a c i a l  b a lan ce  s u b s t a n t i a l l y  l e s s  
a c c e s s ib le  th a n  o th e r  e d u c a tio n a l s t r a t e g i e s .
B ecause th e  E d u c a tio n a l Advancement A ct, ■ 
r a c i a l l y  n e u t r a l  on i t s  f a c e ,  had a  s i g n i f i ­
c a n t  r a c i a l  im pact on th e  p o l i c i e s  o f th e  
S ta t e  Board o f  E d u ca tio n , i t  c o n s t i tu te s  a  
s u s p e c t  c l a s s i f i c a t i o n . 104

U ltim a te ly  what t h i s  C o u rt d e c is io n  amounts to  i s  a  judgm ent t h a t  

th e  E d u c a tio n a l Advancement A ct in h i b i t e d  m eaningfu l d e s e g re g a tio n  in  a  

de ju r e  se g re g a te d  sch o o l d i s t r i c t .  As we have se e n , th e re  was ev idence  

l in k in g  th e  S ta t e  and th e  su rro u n d in g  com m unities to  th e  lo n g  e s ta b l i s h e d  

p o l ic y  o f  de ju r e  s e g re g a t io n  w ith in  W ilm ington. What i s  s i g n i f i c a n t  

h e re , however, i n  ou r q u e s t to  u n d e rs ta n d  th e  l i m i t s  o f  governm ent 

invo lvem en t in  s e g re g a t io n  i s  th e  c l e a r  message o f  th e  d e c is io n ,  t h a t  i s ;  

t h a t  governm ent p o l i c i e s  which a re  n e u t r a l  on th e  f a c e ;  p o l i c i e s  which 

have th e  su p p o rt o f  b o th  B lack  and w h ite  l e g i s l a t o r s ,  can n o n e th e le s s
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be considered , d is c r im in a to ry  when th ey  s e rv e  to  l i m i t  th e  a v a i l a b i l i t y  

o f  r e a l i s t i c  o p tio n s  f o r  in te g r a te d  e d u c a tio n . T here may in d eed  be an 

a f f i r m a t iv e  c o n s t i tu t i o n a l  d u ty  to  p u rsu e  r a c i a l  i n t e g r a t i o n ,  b u t 

c e r t a in l y  any governm ent a c t io n  te n d in g  to  make th e  ach ievem ent o f 

m eaningfu l i n t e g r a t i o n  d i f f i c u l t  o r  im p o ss ib le  i s ,  a t  l e a s t ,  c o n s t i tu ­

t i o n a l l y  su sp e c t.

A t t h i s  p o in t ,  how ever, a  word o f  cau tio n , i s  a p p ro p r ia te .  Wilming­

to n  had been an in d is p u ta b ly  de ju r e  s e g re g a te d  sc h o o l system , and th e  

C o u rt summarized ev idence o f b o th  suburban  and s t a t e  invo lvem en t i n  t h a t  

s e g re g a t io n . D e sp ite  th e  expan siv e  lan g u ag e , i t  may w e ll sim ply  have 

been th e  ca se  t h a t  f a i l u r e  to  c o n s id e r  i n t e g r a t i v e  a l t e r n a t i v e s  was 

condemned h e re  p r im a r i ly  because t h a t  f a i l u r e  c o n tr ib u te d  to  th e  con­

tin u a n c e  o f  s t a t e  en fo rced  s e g re g a t io n . S tan d in g  a lo n e , such a  p r e ­

em ption o f r e d i s t r i c t i n g  p o s s i b i l i t i e s  m ight have gone u n ch a llen g ed  by 

th e  C o u rt.

The W ilm ington d e c is io n ,  th e n , co u ld  be re a d  n arrow ly  a s  sim ply  

ap p ly in g  th e  mandate o f  M ill ik e n  t h a t  th e  scope o f  th e  remedy m ust be 

com ensurate w ith  th e  scope o f th e  v io l a t i o n .  The S ta t e  o f D elaw are was 

r e s p o n s ib le  f o r  s e g re g a to ry  a c t io n s  h av in g  c l e a r  i n t e r d i s t r i c t  e f f e c t s ,  

and S ta te  ho u sin g  p o l i c i e s  ap p ea r to  have c o n tr ib u te d  to  r e s i d e n t i a l  

s e g re g a t io n  betw een W ilm ington and i t s  su b u rb s.

W hether s ta n d in g  a lo n e  th e  i n t e r d i s t r i c t  a s p e c ts  o f  de ju r e  

s e g re g a t io n  in  W ilm ington would have le d  th e  D i s t r i c t  C o u rt to  o rd e r  an 

i n t e r d i s t r i c t  remedy, however, i s  n o t a t  a l l  c e r t a in .  The C o u rt seemed 

to  p la c e  g r e a te r  em phasis on th e  mere f a c t  o f th e  e x c lu s io n  o f W ilm ington 

from  th e  S t a t e 's  d i s t r i c t  c o n s o l id a t io n  p la n s .  "Even though th e  S ta te  

Board may n o t have been re q u ir e d  to  a l t e r  th e  W ilm ington D i s t r i c t ,  th e
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C ourt c a n n o t f in d  t h a t  th e  e x c lu s io n  from  th e  B o a rd 's  powers was 

r a c i a l l y  i n s i g n i f i c a n t . "

To th e  C ourt th e  e x c lu s io n  o f  W ilmington i t s e l f  c o n s t i tu te d  " . . .

an  i n t e r - d i s t r i c t  v io la t io n  un d er M il l ik e n ."  Y et a t  th e  same tim e

th e  C ourt ad m itted  i t  cou ld  n o t  " . . .c o n c lu d e . . . t h a t  th e  p ro v is io n s

ex c lu d in g  th e  W ilmington D i s t r i c t  from  sch o o l r e o rg a n iz a t io n  were p u r -

107p o se ly  r a c i a l l y  d is c r im in a to ry ."

In  sum, th e  c o n s t i tu t i o n a l  v io l a t i o n  upon which th e  C o u rt based  

i t s  d e c is io n s  ap p e a rs  n o t  sim ply  to  have been th e  i n t e r d i s t r i c t  a s p e c ts  

o f  W ilmington s e g re g a t io n , r a t h e r  i t  was th e  co n tin u ed  s e g re g a to ry  

e f f e c t  o f  th e  S t a t e 's  f a i l u r e  to  in c lu d e  W ilmington in  c o n s o lid a tio n  

p la n s  which a p p lie d  e lsew h ere  in  th e  s t a t e  and w hich, when d en ied  

W ilm ington, had a  s e g re g a to ry  e f f e c t .

My renewed em phasis on s e g re g a to ry  e f f e c t  v s .  s e g re g a to ry  i n t e n t  

s e rv e s  a s  a  p re lu d e  to  th e  d is c u s s io n  o f  th e  In d ia n a p o lis  c a se  which 

fo llo w s  below . The Supreme C o u rt r e je c te d  a  m e tro p o li ta n  remedy f o r  

In d ia n a p o lis  in  th e  absence  o f  e x p l i c i t  ev id en ce  o f  s e g re g a to ry  i n t e n t .  

While th e  W ilmington d e c is io n  concerned  th e  e x c lu s io n  o f  th e  C ity  o f  

W ilmington from a  s t a t e  wide p o lic y  o f  sch o o l d i s t r i c t  c o n s o l id a t io n s  

a c ro s s  p o l i t i c a l  su b d iv is io n  l i n e s ,  th e  In d ia n a p o lis  c a se  in v o lv ed  th e  

e x c lu s io n  o f  th e  s c h o o ls  o f  th e  C ity  o f  I n d ia n a p o lis  from  a  m e tro p o li ta n  

governm ent p la n  which g e n e ra l ly  merged c i ty /s u b u rb a n  fu n c t io n s  e x ce p t 

f o r  s c h o o ls .
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The In d ia n a p o lis  D ec is io n

In  d e c id in g  w hether In d ia n a p o l is  was a  de ju r e  se g re g a te d  sch o o l 

system , th e  C o u rt r u le d  t h a t  th e  p l a i n t i f f s  i n  th e  c a se  had met th e  d u a l 

bu rden  o f  p ro v in g  t h a t  In d ia n a p o lis  was a  de ju r e  s e g re g a te d  system  a t  

th e  tim e o f  Brown i n  195^ an(l  t h a t  th e  sch o o l board  had f a i l e d  to  e l im in a te  

de ju r e  s e g re g a t io n  a t  th e  tim e o f th e  i n i t i a t i o n  o f  t h i s  case  i n  1968 . 

A gain , fo llo w in g  th e  now f a m i l i a r  p a t t e r n ,  th e  sch o o l board  o f  I n d ia ­

n a p o l is  had among o th e r  th in g s  i n i t i a t e d  ap p ro x im ate ly  350 boundary

changes in  th e  system  s in c e  195^  and more th a n  90% o f  th e se  changes

!L08were found to  have prom oted s e g re g a t io n . A d d it io n a lly  th e  B oard

tr a n s p o r te d  " s tu d e n ts  from  overcrow ded sc h o o ls  o f  one r a c e  to  sc h o o ls  o f

th e  same ra c e  r a th e r  th a n  to  a v a i la b le  nearby  sc h o o ls  o f  th e  o p p o s ite  
,,109r a c e .

The q u e s tio n  b e fo re  th e  C o u rt i n  t h i s  c a se  a s  i n  th e  D e t r o i t  and 

W ilm ington c a se s  was th e  scope o f  th e  a p p ro p r ia te  remedy. A d i r e c t l y  

r e l a t e d  q u e s tio n  was w hether o r  n o t th e  S t a t e 's  e x c lu s io n  o f  th e  

In d ia n a p o lis  sch o o l d i s t r i c t  from  a  m e tro p o li ta n  p la n  o f governm ent 

a f f e c t in g  o th e r  governm ental f u n c t io n s  betw een In d ia n a p o lis  and i t s  

su b u rb s  c o n s t i tu te d  de ju r e  s e g re g a t io n .

D e sp ite  a  lo n g  s ta n d in g  S ta t e  p o l ic y  to  th e  e f f e c t  t h a t  " th e  

b o u n d a rie s  o f  a  sch o o l c i t y  and o f  a  c i v i l  c i t y  were co te rm in o u s ,"  

th e  l e g i s l a t u r e  o f  In d ia n a  in  I 96 I  and 1969 p ro v id ed  f o r  an e x c e p tio n  

f o r  th e  sch o o l c i t y  o f  M arion County. The s o - c a l l e d  "Uni-Governm ent 

A ct" p ro v id ed  f o r  th e  c o n s o l id a t io n  o f  th e  c i v i l  governm ents o f 

I n d ia n a p o lis  and M arion County " in to  a  u n i f i e d ,  m e tro p o li ta n , c i t y  

governm ent, w ith  c e r t a in  e x c e p t io n s . . . .The Uni-Governm ent A ct p ro v id e s  

e x p re s s ly  t h a t  'a n y  sch o o l c o rp o ra t io n ,  a l l  o r  p a x t o f  th e  t e r r i t o r y  o r
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which i s  in  th e  c o n s o lid a te d  c i t y  o r  co u n ty ' s h a l l  n o t be a f f e c te d  by 

th e  a c t . " ^ ^  The e f f e c t  o f  t h i s  a c t io n  was to  c o n fin e  th e  In d ia n a p o lis  

s ch o o l d i s t r i c t  to  th e  o r ig in a l  b o u n d arie s  o f th e  C ity  o f In d ia n a p o lis  

d e s p i te  th e  f a c t  t h a t  th e  a u th o r i ty  o f  th e  m un icipal governm ent was 

ex tended  to  in c lu d e  o th e r  a re a s  o f  M arion County.

The i s s u e  b e fo re  th e  C o u rt was what e f f e c t  t h i s  l e g i s l a t i o n  would 

have on e f f o r t s  to  accom plish  th e  d e se g re g a tio n  o f th e  In d ia n a p o lis  

P u b lic  S ch o o ls . I f  a llow ed  to  s ta n d , th e  l e g i s l a t i o n  would c o n fin e  

d e s e g re g a tio n  to  th e  o r ig i n a l  b o u n d arie s  o f th e  C ity  o f  In d ia n a p o l is .  

Would t h i s  hamper th e  d e se g re g a tio n  e f f o r t ?

The C o u rt co n s id e re d  th e  l ik e l ih o o d  o f su c c e ss  i f  d e s e g re g a tio n  

was co n fin e d  to  th e  c i t y  b o u n d a rie s . " . . . ( T ) h e  easy  way o u t f o r  th e  

C o u rt and f o r  th e  Board would be to  o rd e r  a  m assive ' f r u i t  b a s k e t ' 

sc ram b lin g  o f  s tu d e n ts  w ith in  th e  School C i t y . . . ,  to  ach iev e  e x a c t 

r a c i a l  b a la n c in g . . .T here i s  j u s t  one th in g  wrong w ith  t h i s  s im p l i s t i c  

s o lu t io n ,  i n  th e  long  h a u l, i t  w o n 't w ork."'* '^'

I n  co n c lu d in g  th a t  such a  p la n  would f a i l ,  th e  C o u rt r a i s e d  th e

112r e l a t e d  is s u e s  o f  " t ip p in g  p o in t"  and "w h ite  f l i g h t . "  I t  i s  assumed 

on th e  b a s is  o f  th e  e x p e rie n c e s  o f c i t i e s  around th e  co u n try  t h a t  when 

th e  p ro p o r tio n  o f  B lack  s tu d e n ts  i n  th e  sch o o ls  re a c h e s  a  c e r t a in  l e v e l  

w h ite s  a lm ost in e v i ta b ly  le a v e  th e  sc h o o ls  a t  an a c c e le r a t in g  r a t e  u n t i l  

th e  sc h o o ls  become id e n t i f i a b ly  B lack . A ccording to  th e  C o u rt: "The

u n d isp u te d  ev id en ce  in  t h i s  c a se , ag reed  to  by p l a i n t i f f ' s  e x p e r ts  

from  th e  O ff ic e  o f  E d u ca tio n , i s  t h a t  when th e  p e rc e n ta g e  o f  Negro p u p i ls  

in  a  g iv en  sch o o l approaches 40, more o r  l e s s ,  th e  w h ite  exodus becomes 

a c c e le r a te d  and i r r e v e r s i b l e . "  The C o u rt r e f e r r e d  to  o th e r  la r g e  c i t i e s  

w ith  B lack  m a jo r ity  sc h o o ls  which "ap p ea r to  be co m p le te ly  beyond hope
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113o f  m eaningful d e s e g re g a t io n ."  J  A t la n ta ,  f o r  exam ple, went from  70 -  30

w h ite  to  70 -  30 B lack  in  j u s t  te n  y e a rs  fo llo w in g  d e se g re g a tio n . The

C o u rt f i n a l l y  observed  t h a t  "once a  sch o o l becomes id e n t i f i a b ly  b la c k ,

114i t  nev er re v e r s e s  to  w h ite  i n  th e  absence o f  r e d i s t r i c t i n g . "

The C o u rt d ec id ed , th e r e f o r e ,  t h a t  a  d e se g re g a tio n  p la n  co n fin ed  

to  th e  o ld  c i t y  l i m i t s  would cause  an  "im m ediate a c c e le r a t io n  o f  w h ite  

s tu d e n ts  in to  suburban  w h ite  e n c lav es  o r  p r iv a t e  s c h o o ls , so t h a t  th e  

IPS as  a  whole would p r e d ic ta b ly  have a  b la c k  m a jo r ity  w ith in  a  m a tte r  

o f  2 o r  3 y e a r s ."  I n  th e  words o f  th e  C o u rt: "T h is i s  n o t th e  C o u r t 's

id e a  o f  a  p la n  which p rom ises r e a l i s t i c a l l y  to  work."'*'^^

The S ta te  o f I n d ia n a 's  R o le  I t  i s  w ith in  t h i s  c o n te x t  t h a t  th e  C ourt

e v a lu a te d  th e  r o l e  o f th e  S ta te  governm ent i n  th e  a d m in is tr a t io n  o f

In d ia n a  sch o o ls  and th e  im pact o f  th e  U ni-Government A ct.

On th e  b a s is  o f th e  ev idence  b e fo re  i t  th e  C o u rt contended  th a t

r e s p o n s ib i l i t y  f o r  In d ia n a  sc h o o ls  r e s te d  sq u a re ly  w ith  th e  S ta t e .

Q uoting  from  a  S ta t e  C o u rt d e c is io n ,  S ta t e  v . M u tsch u le r , " I t  was

e v id e n tly  th e  in t e n t io n  o f  th e  fram e rs  o f  th e  / I n d i a n a /  C o n s t i tu t io n

to  p la c e  th e  common sc h o o ls  under th e  d i r e c t  c o n tro l  and s u p e rv is io n

o f th e  S ta t e ,  and make i t  a  q u a s i dep artm en t o f  th e  S ta te  Government,

117a  c e n t r a l i z e d  and n o t a  lo c a l iz e d ,  form  o f sch o o l governm ent." C it in g

a  v a r ie ty  o f  In d ia n a  C o u rt c a se s  th e  C o u rt no ted  in  a d d i t io n  th a t  under

th e  C o n s t i tu t io n  and law s o f  In d ia n a , th e  S ta t e  'owns th e  s c h o o ls ' and

sch o o l em ployees work f o r  th e  S ta t e .  "School c o rp o ra t io n s  w ith in  th e

System  on ly  h o ld  t i t l e  to  such  sch o o ls  a s  t r u s t e e s  and th e  S ta te  has

HOth e  r i g h t  to  change t r u s te e s  by an n ex a tio n  a t  w i l l . "

As a  s p e c i f i c  example o f  th e  S ta t e  G overnm ent's invo lvem en t i n
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de ju r e  s e g re g a tio n  w ith in  In d ia n a p o l is ,  th e  C o u rt no ted  th a t  th e  

A ppeals C o u rt had a lre a d y  a ff irm e d  a  f in d in g  th a t  s i t e  s e le c t io n  f o r  

In d ia n a p o lis  H igh School c o n s t i tu te d  de ju r e  s e g re g a t io n . Such s i t e

119s e le c t io n  had th e  e x p l i c i t  ap p ro v a l o f th e  S ta t e  Board o f  E d u ca tio n .

In  l i g h t  o f  th e  S t a t e 's  d i r e c t  r e s p o n s ib i l i t y  f o r  th e  s c h o o ls ,

th e  C o u rt found th e  S ta t e  r e s p o n s ib le  f o r  th e  co n tin u ed  f a i l u r e  to

c o r r e c t  r a c i a l  s e g re g a t io n  in  th e  In d ia n a p o lis  s c h o o ls .

The o f f i c i a l s  o f  th e  S ta t e  charged  w ith  o v e rs ig h t  
o f  th e  common sch o o ls  have done a lm o st l i t e r a l l y  
n o th in g , and c e r t a in ly  n e x t to  n o th in g , to  fu r n is h  
le a d e r s h ip ,  g u idance , and d i r e c t io n  in  t h i s  
c r i t i c a l  a r e a . . .T h e  C o u rt f in d s  t h a t  th e  f a i l u r e  
o f  th e  S ta te  S u p e rin te n d a n t and th e  Board o f 
E d u ca tio n  to  a c t  a f f i r m a t iv e ly  i n  su p p o rt o f 
th e  law  was an  om ission  te n d in g  to  i n h i b i t
d e s e g re g a t io n .120

The E x c lu s io n  o f  th e  In d ia n a p o lis  S choo ls  from  th e  M e tro p o lita n  Govern­

ment F la n  The tim e has come to  c o n fro n t d i r e c t l y  th e  is s u e s  r a i s e d  

by th e  e x c lu s io n  o f th e  sch o o l d i s t r i c t  from  th e  Uni-Government p la n . 

F i r s t ,  we must a sk  i f  i t  i s  th e  t r a d i t i o n a l  p o l ic y  o f In d ia n a  to  exclude 

sc h o o ls  from m e tro p o li ta n  and o th e r  c o n s o lid a tio n  p la n s .  A s ta te w id e  

re o rg a n iz a t io n  p la n  p u rs u a n t to  l e g i s l a t i o n  p a sse d  in  1959 had th e  e f f e c t  

o f  red u c in g  th e  number o f sch o o l c o rp o ra t io n s  by f i f t y  p e rc e n t .  The A ct 

" . . . c r e a t e d  sch o o l c o rp o ra t io n s  in  c i t i e s ,  tow ns, and t h e i r  a d jo in in g  

u n in c o rp o ra te d  a r e a s ,  a s  w e ll a s  m erging what had fo rm erly  been

s e p a ra te  tow nship system s in to  c o n s o lid a te d  sy s te m s ,"  some o f

121which ex tended  a c ro s s  coun ty  l i n e s .  A d d it io n a lly  an  1869 law  

s p e c i f i c a l l y  p ro v id ed  f o r  c o n s o lid a tio n  when th e re  were 

n o t enough B lacks  in  one d i s t r i c t  to  e s t a b l i s h  a  sch o o l.
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And in  1935 t r a n s p o r ta t io n  was p ro v id ed  f o r  B lacks to  In d ia n a p o lis  B lack  

H igh S choo l. A f a c t  which caused  th e  C o u rt to  o b serve  w ith  some iro n y : 

"Thus was i n s t i t u t e d  th e  p o l ic y  o f  ta x  p a id  t r a n s p o r ta t io n  o f  sch o o l 

c h i ld re n  (b u s s in g ) .

I n  sum th e  c o n s o lid a tio n  o f  sch o o l d i s t r i c t s  was e s ta b l is h e d  

p r a c t i c e  in  In d ia n a , and in  th e  days o f  l e g a l  s e g re g a tio n  b o th  con­

s o l id a t io n  and b u s in g  were used  to  augment s e g re g a t io n .

I n  o rd e r  to  weigh th e  e f f e c t  o f  ex c lu d in g  th e  sc h o o ls  o f  In d ia n a ­

p o l i s  from  th e  m e tro p o li ta n  governm ent p la n , th e  C o u rt d e s c r ib e d  th e  

dem ographic p a t t e r n s  w ith in  th e se  s e c t io n s  o f  M arion County o u ts id e  th e  

c i t y  l i m i t s  o f  In d ia n a p o l is .  98-5  p e rc e n t  o f a i l  B lack s  w ith in  M arion 

county  l iv e d  w ith in  th e  c e n t r a l  c i t y .  I n  th e  th re e  o th e r  m u n ic ip a l i t ie s  

w ith in  M arion County and co n tig u o u s  to  In d ia n a p o lis  School C ity ,  th e  

number o f  B lack s  i s  19 o u t o f  a  p o p u la tio n  o f 13 ,432 , 68 B lacks i n  14,951 

and 216 B lack s  i n  18,997

The C o u rt asked  r h e t o r i c a l l y  why th e re  was "su ch  a  rem arkab le

124absence o f Negro c i t i z e n s  from  th e  t e r r i t o r i e s  o f  th e  added d e fe n d a n ts ."

The answ er acc o rd in g  to  th e  C o u rt was p e rv a s iv e  h ousing  d is c r im in a t io n .

F o r exam ple, "As r e c e n t ly  a s  J u ly  4 , 196 3 , th e  m ajor I n d ia n a p o l is  news­

p a p e rs , i n  t h e i r  r e a l  e s t a t e  want ad colum ns, used  th e  d e s ig n a t io n s  ' f o r

c o lo r e d , ' o r  'c o lo r e d ' i n  d e s c r ib in g  r e s i d e n t i a l  p r o p e r t i e s  i n  c e r t a in
125s e c t io n s  o f  th e  c i t y . "  I n  th e  p a s t  sm a ll towns in  In d ia n a  had n o t

even p e rm itte d  B lacks to  s ta y  in  town o v e rn ig h t , and th e  p o l ic e  en fo rced

th e s e  p r o v is io n s . ’*’̂

Such r a c i a l  d is c r im in a t io n ,  which has  been 
to l e r a t e d  by th e  S ta te  a t  th e  l e a s t ,  and in  
some in s ta n c e s  has  been a c t iv e ly  encouraged 
by th e  S t a t e , . . . h a s  had a s  i t s  end r e s u l t ,  
th e  c r e a t io n  o f  an  a r t i f i c i a l  u n re p re s e n ta t iv e  
com m unity.. . .A t th e  v ery  l e a s t  i t  may be s a id
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t h a t  N egroes have c o n s i s te n t ly  been d e p riv e d  
o f  th e  p r iv i le g e  o f l i v in g  w ith in  th e  
t e r r i t o r y . . . / o f  "the M arion County su b u rb s / 
by means o f custom  and u sag es  o f  th e  commun­
i t i e s  embraced w ith in  such  b o u n d a rie s , and 
o f  th e  S t a t e . 127

The n e t  e f f e c t ,  th e n , o f  th e  S t a t e 's  e x c lu s io n  o f  th e  School 

C ity  o f I n d ia n a p o lis  from th e  "Uni-Government" m e tro p o li ta n  governm ent 

scheme was to  c o n fin e  d e s e g re g a tio n  e f f o r t s  to  th e  p a r t  o f  th e  m etro­

p o l i t a n  a re a  t h a t  was becoming in c re a s in g ly  B lack  and to  ex c lu d e  th o se  

s e c t io n s  which were a lm o st t o t a l l y  w h ite . Assuming th e  accu racy  o f  th e  

C o u r t 's  assum ptions co n ce rn in g  "w h ite  f l i g h t "  from  d i s t r i c t s  w ith  la rg e  

B lack  s tu d e n t  p o p u la tio n s ,  th e  e f f e c t  o f  th e  "Uni-Government" A ct would 

be to  cau se  th e  prom pt r e s e g re g a t io n  o f  I n d ia n a p o lis  P u b lic  S choo ls  

fo llo w in g  C o u rt o rd e red  d e s e g re g a tio n  w ith in  th e  C ity .  " I t  i s  a p p a re n t 

t h a t  c o n f in in g  IPS to  i t s  e x i s t in g  t e r r i t o r y  had th e  e f f e c t ,  which con­

t in u e s ,  o f  making i t  f i r s t  d i f f i c u l t  and now im p o ss ib le  to  comply w ith  

th e  law  r e q u i r in g  m eaningfu l d e s e g re g a t io n ."

No E vidence o f  Suburban School S e g re g a tio n  I n  l i g h t  o f th e  Supreme

C o u rt d e c is io n  in  M ill ik e n  (w hich came a f t e r  th e  D i s t r i c t  C o u rt d e c is io n

in  t h i s  c a s e ) ,  i t  i s  im p o rta n t to  n o te  t h a t  h e re , a s  i n  M il l ik e n ,

th e r e  i s  no ev id en ce  o f  de ju r e  s e g re g a t io n  in  th e  su b u rb s . As th e

C o u rt observ ed , th e re  was l i t t l e  o p p o r tu n ity  f o r  th e  suburban  d i s t r i c t s

to  d is c r im in a te  a g a in s t  B la ck s  because  th e  B lack  p o p u la tio n  in  th o se

129d i s t r i c t s  " ra n g e s  from  s l i g h t  to  n o n e ."  D id t h i s  mean t h a t  th e  

d i s t r i c t s  were e n t i r e ly  b la m e le ss  f o r  th e  S t a t e 's  c o n f in in g  In d ia n a p o lis  

to  th e  o ld  m u n ic ip a l b o u n d a rie s?  The D i s t r i c t  C o u r t 's  answ er was no. 

"When M arion County Schoo l R e o rg a n iz a tio n  C om m ittee .. .made i t s  i n i t i a l  

and unanimous recom m endation th a t  a l l  th e  sch o o l system s in  M arion County
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be merged in to  one m e tro p o li ta n  system , th e  added M arion County d e fe n ­

d a n ts  were unanimous in  t h e i r  o p p o s itio n  to  th e  p la n  (w hich was however

130fa v o re d  by IP S .) "  B ecause o f  th e  o p p o s itio n , th e  p la n  was dropped .

C le a r ly ,  th e n , h e re  a s  e lsew h ere  th e  o p tio n  o f  a  m e tro p o li ta n  remedy 

was n o t on ly  p o t e n t i a l l y  a v a i la b le ,  i t  was e x p l i c i t l y  r e je c te d .

In d ia n a p o lis  and th e  "De F ac to " /"D e  J u re "  D is t in c t io n  The q u e s tio n

which rem ained  to  be re s o lv e d  was w hether th e  d em o n stra ted  se g re g a to ry

e f f e c t  was s u f f i c i e n t  to  su p p o r t a  charg e  o f de ju r e  s e g re g a t io n  a g a in s t

th e  S ta t e  o f  In d ia n a . The f a c t  o f  a  h i s to r y  o f de ju r e  s e g re g a t io n  w ith in

In d ia n a p o lis  was u n d isp u te d . Because o f  th e  e x te n s iv e  invo lvem en t o f  th e

S ta t e  i n  th e  a d m in is tr a t io n  o f  th e  sc h o o ls  o f  In d ia n a , in c lu d in g  th e

power to  d e te rm in e  lo c a t io n s  o f  s c h o o ls , th e  C o u rt concluded  th a t  th e

de ju r e  a c t s  o f  IPS " . . . c a n  be and a re  im puted to  th e  S t a t e . "  The

S ta t e  "has p r a c t ic e d  de ju r e  s e g re g a t io n , b o th  by com m ission and 

131o m iss io n ."  As a  r e s u l t  th e  C o u rt d ec id ed  t h a t  th e  S ta te  was re q u ire d  

to  remedy th e  s e g re g a t io n  t h a t  c o n tin u e s  to  e x i s t .  S in ce  th e  C o u rt had 

p re v io u s ly  d e te rm in ed  t h a t  an  In d ia n a p o l is  on ly  p la n  would n o t work, 

and t h a t  th e  S ta t e  c o n t ro l le d  th e  i n s t r u m e n ta l i t i e s  whose a c t io n  was 

n e c e ssa ry  to  remedy th e  harm fu l e f f e c t s  o f  S ta t e  a c t s ,  i t  was up to  th e  

S ta t e  to  d e v ise  a  m e tro p o li ta n  remedy p ro m isin g  to  p ro v id e  a c tu a l  de­

s e g re g a t io n .

A t no p o in t  d id  th e  C o u rt e x p l i c i t l y  f in d  th a t  th e  e x c lu s io n  o f 

th e  IPS from  th e  Uni-G ovem m ent p la n , i n  i t s e l f ,  c o n s t i tu te d  an  in t e n t i o n a l  

a c t  o f  s e g re g a t io n , r a th e r  th e  C o u rt found  th a t  th e  e x c lu s io n  o f  IPS had 

th e  e f f e c t  o f  in h i b i t i n g  th e  p ro c e s s  o f d e s e g re g a tio n  i n  I n d ia n a p o l is .

I t  would be t h i s  f a i l u r e  to  f in d  t h a t  th e  e x c lu s io n  o f  th e  School C ity
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flow ed from  se g re g a to ry  i n t e n t ,  t h a t  would b r in g  ab o u t th e  Supreme 

C o u r t 's  u l t im a te  v a c a tin g  o f  th e  m e tro p o li ta n  o rd e r .

S in ce  as  i n  M ill ik e n  th e  S ta te  o f fe n s e s  took  p la c e  w ith in  one 

d i s t r i c t ,  i t  seemed n o t u n reaso n ab le  to  conclude t h a t  a s  i n  M ill ik e n  

th e  Supreme C o u rt would o n ly  r e q u ir e  a  remedy w ith in  t h a t  d i s t r i c t .

The co m p lic a tin g  f a c to r ,  h e re ,  however, i s  t h a t  th e re  was some q u e s tio n  

w hether th e  In d ia n a p o lis  sch o o l system  sh o u ld  have been s e p a ra te d  from 

th e  r e s t  o f  M arion County. M ost governm ent fu n c tio n  e x c e p tin g  sch o o ls  

had been c o n s o lid a te d  th ro u g h o u t th e  coun ty  w ith  th e  ex p re ss  ap p ro v a l 

o f  th e  S ta te .

On Jan u a ry  26, 1977 th e  Supreme C o u rt v a c a te d  th e  In d ia n a p o lis

m e tro p o li ta n  d e se g re g a tio n  p la n  and remanded th e  c a se  to  low er c o u r ts

133f o r  ev idence  o f  s e g re g a to ry  i n t e n t .  B efo re  th e  C o u rt would approve

a  m e tro p o li ta n  remedy, i t  f i r s t  r e q u ir e d  ev idence  th a t  th e  In d ia n a p o lis  

sch o o l system  was excluded  from  th e  g e n e ra l m e tro p o li ta n  governm ent 

p la n  w ith  a  d is c r im in a to ry  p u rpose  o r  i n t e n t .  T h is  d e c is io n  was i n  

l i n e  w ith  o th e r  r e c e n t  Supreme C ourt r u l in g s  on th e  q u e s tio n  o f seg ­

re g a to ry  i n t e n t  v s . s e g re g a to ry  e f f e c t .  These d e c is io n s  them selves  

w i l l  be d is c u s se d  a t  le n g th  i n  C h ap te r F iv e .

M e tro p o lita n  School D eseg reg a tio n ; Some P re lim in a ry  C onclusions

What do th e  W ilm ington and In d ia n a p o lis  c a s e s ,  them selves t e l l  

u s  ab o u t th e  Supreme C o u r t 's  p o s i t io n  on m e tro p o li ta n  d e se g re g a tio n  

o rd e rs  fo llo w in g  M ill ik e n ?

As th e  W ilm ington ca se  dem o n stra ted  th e  Supreme C o u rt had n o t 

co m p le te ly  ru le d  o u t m e tro p o li ta n  s o lu t io n s  to  in n e r  c i t y  s e g re g a t io n . 

However, th e  C o u r t 's  f a i l u r e  a c tu a l ly  to  r u l e  on th e  s p e c i f i c  j u s t i f i c a ­



t i o n s  o f th e  D i s t r i c t  C o u rt f o r  i t s  m e tro p o li ta n  o rd e r  l e f t  u n c le a r  th e  

p r e c i s e  s e t  o f c irc u m stan c es  under which th e  Supreme C o u rt would s a n c tio n  

a  m e tro p o li ta n  remedy. The D i s t r i c t  C o u rt em phasized th e  se g re g a to ry  

e f f e c t s  o f  th e  S t a t e 's  f a i l u r e  to  in c lu d e  W ilm ington in  s t a t e  wide schoo l 

d i s t r i c t  c o n s o lid a tio n  p la n s ,  and th e  C o u rt found t h a t  th e  e x c lu s io n  

o f W ilm ington had n o t been th e  r e s u l t  o f  s e g re g a to ry  i n t e n t .  The D i s t r i c t  

C o u rt, however, d id  d is c u s s  s u b s t a n t i a l  ev idence  which showed th a t  th e  

sch o o l d i s t r i c t s  o f  W ilm ington and i t s  suburbs had n o t been m ean in g fu lly  

s e p a ra te .  B ut sch o o l d i s t r i c t s  and m u n ic ip a l b o u n d a rie s  had been 

conterm inous s in c e  Brown and w hether un d er th e se  c irc u m stan c es  M ill ik e n  

would r e q u ir e  a  m e tro p o li ta n  remedy i s  u n c le a r .

The Supreme C o u r t 's  v a c a tin g  and rem anding o f th e  In d ia n a p o lis  

c a se  in  se a rc h  o f  s e g re g a to ry  i n t e n t  m ight c a s t  some l i g h t  on th e  p o in ts  

l e f t  u n c le a r  i n  th e  W ilm ington c a s e . H ere , as  i n  W ilm ington, th e  e f f e c t  

o f  th e  e x c lu s io n  o f th e  In d ia n a p o l is  s c h o o ls  from  th e  m e tro p o li ta n  

governm ent scheme was c l e a r .  B u t th e  C o u rt n e v e r th e le s s  v a c a te d  th e  

m e tro p o li ta n  sch o o l p la n  pend ing  ev idence  th a t  th e  e x c lu s io n  o f  

I n d ia n a p o lis  s c h o o ls  r e s u l t e d  from  se g re g a to ry  i n t e n t .  U n like  th e  W il­

m ington c a se , th e r e  was l i t t l e  ev idence  i n  In d ia n a p o lis  o f  d i r e c t  

suburban  p a r t i c ip a t io n  in  th e  s e g re g a t io n  o f  th e  c i t y  sc h o o ls . C o n s is te n t  

w ith  th e  D i s t r i c t  C o u rt d e c is io n  in  W ilm ington, th e  C ourt in  I n d ia n a p o lis  

d id  n o t conclude th a t  th e  s e p a ra t io n  o f  c i t y  from  subu rb  r e s u l t e d  from 

se g re g a to ry  i n t e n t .  As th e s e  com parisons p o in t  o u t th e  s o le  d is t i n g u is h ­

in g  c h a r a c t e r i s t i c  betw een th e  W ilm ington and th e  In d ia n a p o lis  c a se s  

ap p ea rs  to  be th e  h i s t o r i c  i n t e r a c t io n  betw een W ilm ington and th e  suburban 

sch o o l d i s t r i c t s  and th e  g e n e ra l absence o f  such in t e r a c t io n  betw een 

In d ia n a p o lis  sc h o o ls  and th o s e  o f i t s  su b u rb s . S in ce  th e  sch o o l system s
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o f W ilm ington and i t s  suburbs had. co o p e ra ted  in  th e  days o f  s e g re g a t io n , 

th e y  sh a red  r e s p o n s ib i l i t y  f o r  a l l e v i a t i n g  t h a t  s e g re g a t io n . S in ce  on 

th e  o th e r  hand th e re  had been no showing o f s ig n i f i c a n t  invo lvem en t o f 

th e  In d ia n a p o lis  suburbs i n  th e  in n e r  c i t y  s e g re g a t io n , th e  suburbs 

were f r e e  o f  any au to m atic  r e s p o n s ib i l i t y  f o r  rem edying th a t  s e g re g a t io n .

The Chicago Housing Case: M ill ik e n  Muddled?

F o llow ing  th e  D e t r o i t  ca se  th e  f i r s t  f u l l  s ta te m e n t by th e  Supreme 

C o u rt on m e tro p o li ta n  is s u e s  in  s e g re g a t io n  came in  th e  H i l l s  v . 

G au treaux '* '^  ca se  in  1976. I n  H i l l s  J u s t i c e  W hite, a  d i s s e n te r  in  

M ill ik e n  now w r i t in g  f o r  th e  m a jo r ity ,  a ttem p ted  to  c l a r i f y  th e  c i r ­

cum stances under which th e  C o u rt would be p re p a re d  to  o rd e r  rem ed ies 

f o r  s e g re g a t io n  which c ro s se d  s t a t e  s u b d iv is io n  l i n e s .

The is s u e  i n  H i l l s  v . G au treaux  was th e  scope o f  th e  a p p ro p r ia te  

remedy f o r  h ousing  d is c r im in a t io n  in  C hicago caused  by th e  C hicago H ousing 

A u th o r ity  and th e  U.S. D epartm ent o f  H ousing and Urban D evelopm ent.

C o u rt r u l in g s  had p re v io u s ly  found t h a t  th e  Chicago H ousing A u th o r ity  

(CHA) o p e ra te d  r a q i a l l y  d is c r im in a to ry  h ousing . E vidence had been 

p re s e n te d  t h a t  CHA o p e ra te d  fo u r  overw helm ingly w hite  p r o je c t s  i n  w h ite  

neighborhoods w h ile  " . . . 99§% o f  th e  rem ain ing  fa m ily  u n i t s  / w ere / 

lo c a te d  in  Negro neighborhoods and 99% o f th o se  u n i t s  / w ere/ occup ied  

by negro  te n a n ts ."  HUD was found to  have " . . . v i o l a t e d  b o th  th e  5 th

Amendment a n d . . . t h e  C iv i l  R ig h ts  A ct o f  1 9 6 4 ., . , b y  know ingly s a n c tio n in g

135and a s s i s t i n g  CHA's r a c i a l l y  d is c r im in a to ry  p u b lic  h ousing  p rogram ."

W ithout t r a c in g  i n  d e t a i l  th e  d e c is io n s  o f  th e  D i s t r i c t  and A ppeals 

C o u rts  i n  t h i s  c a se , I  w i l l  sim ply  n o te  t h a t  th e  C o u rt o f A ppeals f o r  

th e  Seven th  C i r c u i t  remanded th e  c a se  to  th e  D i s t r i c t  C o u rt to  fo rm u la te
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a  m e tro p o li ta n  remedy. The C o u rt o f  A ppeals was aw are o f  th e  Supreme 

C o u r t 's  r e c e n t  r u l in g  in  M il l ik e n , b u t argued  th a t  th e  r e s t r i c t i o n s  on 

th e  m e tro p o li ta n  approach found in  M ill ik e n  d id  n o t b a r  a  m u l t i - d i s t r i c t  

remedy in  t h i s  c a se  " . . .  because  o f  th e  e q u i ta b le  and a d m in is t r a t iv e  

d i s t i n c t i o n s  betw een a  m e tro p o li ta n  p u b lic  housing  p la n  and th e  c o n s o li-  

d a t io n  o f  numerous lo c a l  sch o o l d i s t r i c t s . "  I t  r e s te d  i t s  d e c is io n  

in  a d d i t io n  on " . . .  ev idence  o f  suburban  d is c r im in a t io n  and o f  th e  l i k e l i ­

hood t h a t  th e re  had been an 'e x t r a - c i t y  im p ac t' o f  th e  p e t i t i o n e r 's

177' i n t r a - c i t y  d i s c r im in a t io n . '"  J

I n  sum m arizing th e  A ppeals C o u rt d e c is io n ,  J u s t i c e  W hite p o in te d  

o u t t h a t  th e  A ppeals C o u rt d e term ined  " th a t  a  remedy ex ten d in g  beyond 

th e  c i t y  l i m i t s  was b o th  'n e c e s s a ry  and e q u i ta b le '"  on th e  b a s is  o f 

" th e  agreem ent o f  th e  p a r t i e s  and th e  e x p e r t  w itn e sse s  t h a t  ' t h e  m etro­

p o l i t a n  a re a  i s  a  s in g le  r e le v a n t  l o c a l i t y  f o r  low r e n t  h o u sin g  pu rp o ses
■j q Q

and th a t  a  c i ty - o n ly  remedy w i l l  n o t w o rk .'"

HUD ap p ea led  th e  d e c is io n  on th e  b a s is  o f  M ill ik e n  a s s e r t in g  

t h a t  th e  v io l a t i o n  was c o n fin e d  to  th e  c i t y  l i m i t s  o f  Chicago and th e r e ­

f o r e  th e  remedy m ust be l ik e w is e  co n fin e d .

D is t in g u is h in g  H i l l s  from  M ill ik e n : P re s e rv e  The I n t e g r i t y  Of S ta t e

S u b d iv is io n s  The Supreme C o u rt u p held  th e  m e tro p o li ta n  remedy in  

t h i s  c a se , and J u s t i c e  W hite f o r  th e  C o u rt m a jo r ity  a tte m p te d  to  d i s ­

t in g u is h  t h i s  ca se  from  M il l ik e n . I n  so do in g , he p ro v id ed  an e la b o ra t io n  

and rev iew  o f th e  Supreme C o u r t 's  M ill ik e n  d e c is io n .  I n  e f f e c t  he d en ied  

t h a t  M ill ik e n  amounted to  an  o rd e r  t h a t  rem edies f o r  u n c o n s t i tu t io n a l  

a c t io n  must be e x a c tly  t a i l o r e d  to  th e  scope o f  th e  v io la t io n .
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The C o u r t 's  h o ld in g  th a t  th e r e  had to  be an 
i n t e r d i s t r i c t  v io l a t i o n  o r  e f f e c t  b e fo re  a  
f e d e r a l  c o u r t  co u ld  o rd e r  th e  c ro s s in g  o f  
d i s t r i c t  boundary l i n e s  r e f l e c te d  th e  sub­
s ta n t iv e  im pact o f a  c o n s o lid a tio n  remedy 
on s e p a ra te  and indep en d en t sch o o l d i s t r i c t s .
The D i s t r i c t  C o u r t 's  d e se g re g a tio n  o rd e r  in  
M ill ik e n  was h e ld  to  be an  im perm issab le  
remedy n o t because  i t  en v is io n e d  r e l i e f  
a g a in s t  a  wrongdoer e x ten d in g  beyond th e  
c i t y  in  which th e  v io l a t i o n  occured  b u t 
because  i t  con tem pla ted  a  j u d i c i a l  d ec ree  
r e s t r u c tu r in g  th e  o p e ra t io n  o f  lo c a l  govern­
m ental e n t i t i e s  t h a t  were n o t im p lic a te d  
in  any c o n s t i tu t i o n a l  v i o l a t i o n . 139

A lthough n o t s t a t e d  e x p l i c i t l y ,  J u s t i c e  W hite argued  th a t  con­

s t i t u t i o n a l l y  s t a t e  s u b d iv is io n s  a re  beyond f e d e r a l  c o n t ro l .  Only i f  

th o s e  s u b d iv is io n  l i n e s  were so drawn a s  to  v io l a te  F o u r te e n th  Amend­

ment r i g h t s ,  co u ld  th e  c o u r ts  e x e rc is e  c o n tro l  o v er them.

In  l i g h t  o f  M ill ik e n  th e  q u e s tio n  i n  t h i s  c a se  was sim ply  w hether

o r  n o t th e  c o u r ts  had th e  a u th o r i ty  to  o rd e r  HUD to  ta k e  re m e d ia l a c t io n

o u ts id e  th e  c i t y  o f  C hicago. The Supreme C o u rt d is t in g u is h e d  t h i s  case

from  M ill ik e n  on th e  b a s i s  t h a t  HUD, u n lik e  th e  suburban  d i s t r i c t s  in

140M ill ik e n , had been  found to  have v io la te d  th e  c o n s t i tu t i o n .  H aving 

done so , HUD was re q u ire d  to  employ th e  methods n e c e ssa ry  " ' t o  a ch iev e  

th e  g r e a t e s t  p o s s ib le  d eg ree  o f  ( r e l i e f ) ,  ta k in g  in to  acco u n t th e
141

p r a c t i c a l i t i e s  o f  th e  s i t u a t io n .  "

The q u e s tio n  rem ained , however, d id  HUD's v io l a t i o n  w ith in  Chicago 

r e q u i r e  i t  to  d is r e g a rd  s t a t e  s u b d iv is io n  l i n e s  i n  d e v is in g  a  remedy?

The C o u r t 's  answ er was yes .

The C o u rt su p p o rted  i t s  d e c is io n  w ith  a  summary o f  th e  pow ers 

a v a i la b le  to  HUD. F i r s t ,  acc o rd in g  to  th e  C o u rt b o th  HUD and th e  CHA 

re c o g n iz e d  t h a t  "The r e le v a n t  g eog raph ic  a re a  f o r  p u rp o ses  o f  th e  r e s ­

p o n d e n t 's  h ousing  o p tio n s  i s  th e  Chicago housing  m arket, n o t  th e  Chicago
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c i t y  l i m i t s . "  I n  th e  a d m in is tr a t io n  o f  i t s  h o using  program s th e  f e d e r a l

governm ent re c o g n iz e s  t h a t  " 'h o u s in g  m arket a r e a s ' . .  ./e n c o m p a ss / ' th e

g eo g rap h ic  a re a s  'w i th in  which a l l  d w e llin g  u n i t s . . . '  a re  in  co m p e titio n

142w ith  one a n o th e r  a s  a l t e r n a t iv e s  f o r  th e  u s e r s  o f h o u s in g ."

As a  r e s u l t  o f  HUD's p o s i t i o n  ab o u t th e  r e le v a n t  a r e a  o f i t s

co ncern  th e  C o u rt concluded th a t  "An o rd e r  a g a in s t  HUD and CHA r e g u la t in g

t h e i r  conduct i n  th e  g r e a te r  m e tro p o li ta n  a re a  w i l l  do no more th a n

ta k e  in to  acco u n t HUD's e x p e r t  d e te rm in a tio n  o f  th e  axea  r e le v a n t  to

th e  re s p o n d e n ts ' h ousing  o p p o r tu n i t ie s  and w i l l  th u s  be w holly commen-

143s u r a te  w ith  th e  'n a tu r e  and e x te n t  o f th e  c o n s t i t u t i o n a l  v io l a t i o n ."

The C o u rt, however, s t i l l  had to  d e a l  w ith  HUD's c o n te n tio n  th a t

to  o rd e r  a  m e tro p o li ta n  remedy would cau se  in t e r f e r e n c e  w ith  u n invo lved

lo c a l  governm ental u n i t s .  The Supreme C o u rt n o ted  t h a t  i t s  d e c is io n

in  t h i s  ca se  o n ly  in v o lv ed  a  remand to  low er c o u r ts  to  c o n s id e r  a

m e tro p o li ta n  remedy and d id  n o t ,  th e r e f o r e ,  p r e s e n t  any ev idence  o f

in te r f e r e n c e  w ith  lo c a l  governm ental e n t i t i e s  n o t them selves  im p lic a te d

in  u n c o n s t i tu t io n a l  a c t io n .  But th e  C o u rt a ls o  re c o g n iz e d  t h a t  under

e x i s t in g  law  HUD was empowered in  some in s ta n c e s  to  c o n t r a c t  d i r e c t l y

w ith  p r iv a t e  owners and d e v e lo p e rs  to  p ro v id e  low income h o using

o p p o r tu n i t ie s  and th u s  p ro v id e  " . . . r e l i e f  to  th e  re sp o n d e n ts  in  th e

g r e a t e r  Chicago m e tro p o li ta n  a re a s  w ith o u t p reem p tin g  th e  power o f lo c a l

governm ent by u n d e rc u t t in g  th e  r o l e  o f  th e s e  governm ents i n  th e  f e d e r a l
144ho u sin g  a s s is ta n c e  schem e." I n  a d d i t io n ,  th e  C o u rt n o ted  th a n  an

o rd e r  to  HUD to  p u rsu e  i n t e g r a t i v e  o p p o r tu n i t ie s  would be c o n s i s te n t

w ith  th e  mandate o f T i t l e  VI o f  th e  C iv i l  R ig h ts  A ct o f  1964 which

145p r o h ib i te d  r a c i a l  d is c r im in a t io n  i n  f e d e r a l ly  a s s i s t e d  program s. ^

The C ourt c i t e d  a  v a r i e ty  o f  a d d i t io n a l  f e d e r a l  h o u sin g  s t a t u t e s
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and r e g u la t io n s  th e  t h r u s t  o f  which was to  r e q u ir e  HUD to  p ro v id e

o p p o r tu n i t ie s  f o r  m in o r i t ie s  " . . . ' to  lo c a te  o u ts id e  a re a s  o f m in o rity  

146c o n c e n t r a t io n . '"  To o rd e r  HUD to  expand low income housing  oppor­

t u n i t i e s  o u ts id e  th e  c i t y  o f  Chicago would he on ly  to  o rd e r  i t  to  f u l f i l l  

i t s  r e s p o n s i b i l i t i e s  under i t s  e x i s t in g  a u th o r i ty .

The power and a u th o r i ty  o f  lo c a l  governm ents would be th e  same 

a s  th ey  were under e x i s t in g  law . Under some f e d e r a l  housing  la w s, l o c a l  

governm ents must f i r s t  ap p ly  f o r  a s s is ta n c e  b e fo re  some ty p e s  o f  housing  

a r e  b u i l t .  Under more r e c e n t  f e d e r a l  s t a t u t e s ,  HUD i s  empowered to

le a s e  d w e llin g s  d i r e c t l y  from  p r iv a te  owners f o r  low income c i t i z e n s ,  and,

147th e re f o r e ,  lo c a l  governm ent ap p ro v a l " i s  no lo n g e r  e x p l i c i t l y  r e q u ir e d ."

N o n e th e le ss , a cco rd in g  to  th e  C o u rt, even under t h i s  program  " . . . l o c a l

governm ental u n i t s  r e t a i n  th e  r i g h t  to  comment on s p e c i f i c  a s s is ta n c e

p ro p o s a ls ,  to  r e j e c t  c e r t a in  p ro p o s a ls  t h a t  a re  in c o n s i s t e n t  w ith  t h e i r

approved h o u s in g -a s s is ta n c e  p la n s ,  and to  r e q u ir e  t h a t  zoning and o th e r
148la n d  u se  r e s t r i c t i o n s  be adhered  to  by b u i ld e r s ."

The c r u c i a l  d i s t i n c t i o n ,  th en , between t h i s  ca se  and M ill ik e n  i s

t h a t  i n  t h i s  ca se  " . . .  a  m e tro p o li ta n  r e l i e f  o rd e r  d i r e c te d  to  HUD would

n o t c o n s o lid a te  o r  i n  any way r e s t r u c t u r e  lo c a l  governm ental u n i t s .  The

re m e d ia l d e c re e  would n e i th e r  fo rc e  suburban  governm ents to  subm it p u b lic

ho using  p ro p o s a ls  to  HUD n o r d is p la c e  th e  r i g h t s  and powers acco rded

lo c a l  governm ent e n t i t i e s  under f e d e r a l  o r  s t a t e  ho u sin g  s t a t u t e s  o r

149e x i s t in g  la n d  u se  la w ."  R a th e r  a  m e tro p o lita n  d e c re e  would m erely 

compel HUD to  e x e rc is e  i t s  e x i s t in g  d is c r e t io n a r y  power i n  such  a  way 

a s  to  advance in t e g r a t i o n .
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I n  a  le n g th y  fo o tn o te  to  th e  o p in io n  W hite b o th  a n t ic ip a te d  and 

a tte m p te d  to  answ er an obvious p o te n t i a l  c h a lle n g e  to  h is  argum ent th a t  

th e  c irc u m stan c es  o f  t h i s  ca se  and th e  M ill ik e n  ca se  were d i s t i n c t .

J u s t  a s  HUD p o sse ssed  th e  power to  e x e rc is e  a u th o r i ty  o u ts id e  th e  c i ty  

l i m i t s  o f  C hicago , so a ls o  th e  S ta te  o f  M ichigan had. th e  power to  e x e r­

c i s e  i t s  a u th o r i ty  o u ts id e  th e  c i t y  o f  D e t r o i t .  L ike  HUD, " . . . t h e  S ta te  

o f  M ichigan had been found to  have com m itted c o n s t i tu t i o n a l  v io la t io n s  

c o n t r ib u t in g  to  r a c i a l  s e g r e g a t i o n . . . , " ’'" '^  and l i k e  th e  S ta te  o f  M ichigan, 

HUD's u n c o n s t i tu t io n a l  a c t io n s  were judged by th e  C o u rt to  have been 

la r g e ly  co n fin e d  to  one s t a t e  su b d iv is io n . T h is  b e in g  th e  c a se , how 

co u ld  th e  C o u rt j u s t i f y  d i r e c t in g  a  m e tro p o li ta n  remedy f o r  th e  housing  

v io l a t i o n  b u t a  " D e tro it-o n ly "  remedy f o r  th e  sch o o l s e g re g a t io n  found 

in  D e t r o i t .  The C o u r t 's  answ er was a s  fo llo w s : " In  M il l ik e n , a  con­

s o l id a t io n  o rd e r  d i r e c te d  a g a in s t  th e  S ta t e  would o f  n e c e s s i ty  have 

a b ro g a ted  th e  r i g h t s  and pow ers o f  th e  suburban  sch o o l d i s t r i c t s  under 

M ichigan la w . . . .H ere by c o n t r a s t ,  a  m e tro p o li ta n  a re a  remedy in v o lv in g

HUD need n o t d is p la c e  th e  r i g h t s  and powers accorded  suburban  govern-

151m ental e n t i t i e s  under f e d e r a l  and s t a t e  law ."

W hile th e  d i s t i n c t i o n , i t s e l f , i s  r e l a t i v e l y  c l e a r  i n  t h a t  a  schoo l 

c o n s o l id a t io n  p la n  would e f f e c t iv e ly  merge indep en d en t sch o o l d i s t r i c t s  

w h ile  a  housing  p la n  need have no e f f e c t  on governm ental o rg a n iz a tio n , 

one i s  n o n e th e le s s  le d  to  a sk  why a  s t a t e ' s  g r a n t  o f  r i g h t s  and power 

to  in d ep en d en t sch o o l d i s t r i c t s  i s  e le v a te d  to  c o n s t i t u t i o n a l  s ig n i f ic a n c e .  

G ran ted  in  one in s ta n c e  no unique in te r f e r e n c e  w ith  th e  p r e ro g a t iv e s  

o f  lo c a l  governm ent i s  co n tem p la ted , b u t th e  f a c t  rem ains t h a t  th e  S ta te  

o f  M ichigan had th e  power to  d ec id e  to  p roduce a  sch o o l in t e g r a t i o n  p la n  

in v o lv in g  th e  D e t r o i t  m e tro p o li ta n  a re a  a s  HUD had th e  power to  p roduce



ho u sin g  in t e g r a t i o n  in  th e  subu rbs o f  C hicago.

The C o u r t 's  d i s t i n c t i o n  r e s t s  on l i t t l e  more th a n  th e  f a c t  t h a t  

i n  housing  m e tro p o lita n  a re a s  have been t r e a te d  a s  u n i t s  by f e d e r a l  

a u t h o r i t i e s  w h ile  in  e d u c a tio n  in d ep en d en t sch o o l d i s t r i c t s  conform ing 

to  c i t y  l i m i t s  had been th e  r u le .  A lthough a s  J u s t i c e  M a r s h a l l 's  d is s e n t  

i n  M ill ik e n  p o in te d  o u t, i t  i s  a  r u le  t h a t  has f r e q u e n t ly  been b reach ed .

The H i l l s  d e c is io n  p ro v id e s  f u r th e r  e la b o ra t io n  o f  th e  s ig n if ic a n c e  

o f  th e  Supreme C o u rt d e c is io n s  i n  M il l ik e n . R a th e r  th a n  re a d in g  M ill ik e n  

a s  p o s i t in g  a  m echanical r u le  t h a t  th e  g eog raph ic  scope o f  th e  remedy 

must be commensurate w ith  th e  scope o f  th e  v io l a t i o n ,  H i l l s  re a d s  

M ill ik e n  a s  p ro v id in g  a  s ta n d a rd  w ith  which to  b a la n c e  com peting con­

s t i t u t i o n a l  i n t e r e s t s .  A lthough c e r t a in l y  s u b je c t  to  c h a lle n g e  in  

te rm s o f  lo n g  term  e f f e c t ,  th e  Supreme C o u rt m a jo r ity  i n  M ill ik e n  

a s s e r te d  t h a t  d e se g re g a tio n  o f  th e  sch o o l system  was p o s s ib le  w ith in  

th e  D e t r o i t  c i t y  l i m i t s .  C e r ta in ly  th e  in c lu s io n  o f  th e  D e t r o i t  suburbs 

would have produced  a  g r e a te r  d eg ree  o f  in te g r a t i o n ,  b u t  i n  l i g h t  o f 

b o th  th e  C o u r t 's  r e j e c t i o n  o f  p r e c i s e  r a c i a l  b a la n c e  i n  Swann and th e  

im pact a  m e tro p o li ta n  p la n  would have on lo c a l  governm ent autonomy, 

th e  C o u rt concluded t h a t  a  c o n s o lid a tio n  p la n  cou ld  n o t be j u s t i f i e d .  

D e sp ite  th e  f a c t  t h a t  th e  S ta te  was i t s e l f  im p lic a te d  in  D e t r o i t  seg ­

r e g a t io n  and d e s p i te  th e  f a c t  t h a t  i t  p o sse sse d  th e  power to  i n s t i t u t e  

a  m e tro p o li ta n  remedy, in te r f e r e n c e  in  l o c a l  autonomy was deemed i n ­

a p p ro p r ia te  a s  lo n g  a s  th e  lo c a l  governm ent e n t i t i e s ,  th em se lv es , had 

n o t been g u i l ty  o f  a  c o n s t i tu t i o n a l  v io l a t i o n .

I n  b o th  th e  M ill ik e n  and H i l l s  d e c is io n s  th e  C o u rt was b a la n c in g  

com peting i n t e r e s t s :  o b ta in in g  th e  maximum d eg ree  o f  i n t e g r a t i o n  vs.
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m a in ta in in g  th e  i n t e g r i t y  o f lo c a l  governm ent. Where a s  in  th e  ca se  

o f  H i l l s  th e  t h r e a t  to  s t a t e  s u b d iv is io n s  was e i t h e r  n o n -e x is te n t  o r  

m inim al, th e  b a la n c e  fa v o re d  in t e g r a t i o n .  Where on th e  o th e r  hand, 

th e  t h r e a t  to  th e  autonomy o f th e  s t a t e  s u b d iv is io n  was s u b s t a n t i a l ,  

a s  i n  M il l ik e n , and d e se g re g a tio n  was p o s s ib le  ( i f  d i f f i c u l t )  w ith o u t 

i t ,  th e  b a lan ce  fa v o re d  th e  s t a t e  s u b d iv is io n .

"M e tro p o lita n  D e s e g re g a tio n ." A Summary

The p rim ary  concern  o f  t h i s  c h a p te r  has been to  id e n t i f y  th e  

s ta n d a rd s  u sed  by c o u r ts  to  d e te rm in e  th e  p ro p e r  scope o f th e  rem ed ies 

f o r  u n c o n s t i tu t io n a l  s e g re g a t io n . I n v e s t ig a t in g  t h i s  q u e s tio n , however, 

has shed some l i g h t  on th e  Supreme C o u r t 's  ev o lv in g  d e f in i t i o n  o f 

u n c o n s t i tu t io n a l  s e g re g a t io n .

The d i f f e r e n t  r e s u l t s  o f  Supreme C o u rt rev iew  o f th e  th r e e  m etro­

p o l i t a n  sch o o l d e se g re g a tio n  c a se s  ap p ea rs  to  stem  from  th e  d i f f e r e n t  

l e v e l s  o f  invo lvem en t o f  th e  suburbs in  in n e r  c i t y  s e g re g a t io n . W hile 

i n  th e  M ill ik e n  c a se  v i r t u a l l y  a l l  s t a t e  s e g re g a to ry  a c t io n  was co n fin e d  

to  th e  c o rp o ra te  l i m i t s  o f  th e  C ity  o f D e t r o i t ,  i n  th e  W ilm ington ca se  

th e r e  was s ig n i f i c a n t  ev idence  o f  invo lvem en t o f  th e  suburbs i n  s e g re g a ­

t i o n .  A ccording to  C. J .  B u rg er i n  M ill ik e n  " . . . t h e  n a tu re  o f th e
152

v io l a t i o n  d e te rm in e s  th e  scope o f  th e  rem edy ." S in ce  i n  M ill ik e n  

th e  v io l a t i o n  had been shown to  have encompassed o n ly  th e  C ity  o f  D e t r o i t ,  

so to o  would th e  remedy. P resum ably th e  la c k  o f  dem o n stra ted  S ta t e  

s e g re g a to ry  a c t io n  a f f e c t in g  th e  suburbs o f  I n d ia n a p o lis  a s  w e ll as  

th e  C ity  se rv e d  a s  th e  b a s is  f o r  th e  Supreme C o u r t 's  v a c a tin g  and 

rem anding o f th e  m e tro p o li ta n  remedy i n  t h a t  ca se .

The H i l l s  d e c is io n  p o in te d  to  a  second ground m entioned in  M ill ik e n  

f o r  r e s t r i c t i n g  th e  remedy f o r  s e g re g a t io n  to  D e t r o i t ;  t h a t  i s ,  th e
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i n t e r e s t  in  m a in ta in in g  th e  a d m in is tr a t iv e  autonomy o f s t a t e  s u b d iv is io n s . 

In  em phasizing t h i s  second a s p e c t  o f th e  M ill ik e n  d e c is io n  J u s t i c e  W hite, 

in  e f f e c t ,  r a i s e d  a  p o in t  he and J u s t i c e  M arsh a ll had made in  d i s s e n t  

in  M il l ik e n . They argued  th a t  th e  g o a l o f d e se g re g a tio n  p la n s  was maximum 

d e se g re g a tio n  and n o t sim ply com pensating f o r  s p e c i f i c  p a s t  se g re g a to ry  

s t a t e  a c t io n  o r  r e s to r in g  " . . . t h e  v ic tim s  o f  d is c r im in a to ry  conduct to
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th e  p o s i t io n  th e y  would have occup ied  in  th e  absence o f  such co n d u c t."  

When, however, th e  accom plishm ent o f such  a  g o a l c o n f l i c t s  w ith  a  

s t a t e ' s  le g i t im a te  i n t e r e s t  in  m a in ta in in g  th e  i n t e g r i t y  o f  i t s  sub­

d iv i s io n s ,  th e n  acc o rd in g  to  W h ite 's  re a d in g  o f M ill ik e n  some l i m i t  

on th e  e x te n t  o f th e  in t e g r a t i o n  to  be accom plished  m ight be i n  o rd e r .

I n  h i s  d e c is io n  in  H i l l s  W hite was a tte m p tin g  to  d is t in g u is h  

th e  c o n d itio n s  o f  t h a t  c a se  from  M il l ik e n . I n  so do ing  he argued  th a t  

one o f  th e  grounds f o r  B u rg e r 's  m a jo r ity  o p in io n  in  M ill ik e n  — a 

concern  f o r  th e  i n t e g r i t y  o f  s t a t e  su b d iv is io n s  — was in  f a c t  th e  p r in ­

c ip a l  b a s is  on th e  m a jo r ity  o p in io n . S in ce  W hite had d is s e n te d  in  

M il l ik e n , h i s  o p in io n  in  H i l l s  co u ld  be re a d  as  an  a tte m p t to  sa lv a g e  

a s  much l a t i t u d e  a s  p o s s ib le  f o r  d e s e g re g a tio n  e f f o r t s .  J u s t  a s  Swann 

and Keyes p ro v id e d  rem ed ies more sw eeping in  scope th a n  th e  s p e c i f i c  

ev idence o f  governm ent im posed s e g re g a t io n  m ight w a rra n t, so to  would 

H i l l s .

A lthough J u s t i c e  W hite d id  n o t h im se lf  make t h i s  co n n ec tio n  in  

h i s  o p in io n  in  H i l l s , h i s  i n t e r p r e t a t i o n  o f  M ill ik e n  m ight be re a d  as  

add ing  an a d d i t io n a l  q u a l i f i c a t i o n  to  th o se  p re v io u s ly  m entioned in  

Swann con ce rn in g  th e  d eg ree  o f d e se g re g a tio n  to  be re q u ire d .  Swann 

a u th o r iz e d  changes i n  sch o o l a tte n d a n c e  zones and mandated t r a n s p o r ta t io n  

i n  o rd e r  to  ach iev e  maximum in t e g r a t i o n .  The s e le c t io n  o f such rem ed ies ,
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however, would n o t be a llow ed  to  Im pinge on th e  s a f e ty  o f s tu d e n ts  o r  

on th e  q u a l i ty  o f  e d u c a tio n . W h ite 's  r e a d in g  o f M ill ik e n  le d  him to  argue  

i n  e f f e c t  t h a t  th e re  i s  an a d d i t io n a l  r e s t r a i n t  on sch o o l d e s e g re g a tio n  

e f f o r t s ,  t h a t  i s ,  t h a t  th e  ach ievem ent o f  maximum d e se g re g a tio n  shou ld  

n o t be a llow ed  to  im pinge on th e  a d m in is t r a t iv e  autonomy o f s t a t e  sub­

d iv i s io n  which th em selves had n o t been in v o lv ed  in  u n c o n s t i tu t io n a l  

a c t io n s .

W h ite 's  r e t r o s p e c t iv e  i n t e r p r e t a t i o n  o f  M ill ik e n  in  th e  H i l l s  

d e c is io n  e s s e n t i a l l y  d en ied  th a t  M ill ik e n  p ro v id ed  any b a s is  f o r  narrow ly  

r e s t r i c t i n g  rem ed ies to  th e  p r e c i s e  scope o f  th e  v io l a t i o n s .  I n  t h i s  

sen se  W hite i n  e f f e c t  argued  t h a t  M ill ik e n  d id  n o t  c o n t r a d ic t  Swann 

and K eyes; c o u r ts  were s t i l l  f r e e  o rd e r  maximum f e a s ib l e  d e se g re g a tio n . 

M ill ik e n  on ly  added a  concern  f o r  th e  a u th o r i ty  o f  s t a t e  su b d iv is io n s  

to  concerns f o r  p u p i l  s a f e ty  and e d u c a tio n a l q u a l i ty  a s  c o n s t r a in t s  

on th e  p o s s ib le  rem ed ies f o r  de ju r e  sch o o l s e g re g a t io n .

As th e  n e x t c h a p te r  w i l l  d em o n stra te , however, W h ite 's  o p in io n  

i n  H i l l s  would n o t be th e  l a s t  word on th e  q u e s tio n  o f  th e  scope o f  th e  

remedy.

D e sp ite  th e  f a c t  t h a t  th e s e  c a se s  a l l  concern  th e  p ro p e r  scope 

o f  th e  remedy f o r  c l e a r ly  de ju r e  s e g re g a t io n , th e  c o u r t  d e c is io n s  do 

p ro v id e  some in d ic a t io n  o f th e  Supreme C o u r t 's  approach  to  id e n t i f y in g  

u n c o n s t i tu t io n a l  s e g re g a t io n . I n  th e s e  "remedy" c a s e s ,  th e  C o u rts  

were a t te m p tin g  to  com pensate f o r  s e g re g a t io n  a t t r i b u t a b l e  to  governm ent 

a c t io n .  The Supreme C o u r t ' s  r e s t r i c t i n g  rem ed ies f o r  D e t r o i t  s e g re g a t io n  

to  th e  c o rp o ra te  l i m i t s  o f  th e  c i t y  in d ic a te s  an  im p l ic i t  r e j e c t i o n  

o f  any re q u ire m e n ts  t h a t  s t a t e  governm ents p u rsu e  th e  l e q s t  s e g re g a t iv e
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s tu d e n t ass ig n m en t p o l i c i e s  a v a i la b le .  A s t a t e ' s  concern  f o r  a  l e g i ­

tim a te  e d u c a tio n a l i n t e r e s t ,  lo c a l  sch o o l d i s t r i c t  autonomy, was deemed 

s u f f i c i e n t  to  overcome i t s  d u ty  to  ac h ie v e  maximum f e a s ib l e  d e se g re g a tio n .

The p rim ary  d i s t i n c t i o n  betw een th e  is s u e s  i n  th e se  c a se s  and 

th o se  d is c u s se d  in  C h ap te r T hree was th e  u n i t  o f  governm ent t h a t  th e  

D i s t r i c t  C o u rts  h e ld  re s p o n s ib le  f o r  s e g re g a t io n . W hile th e  c a se s  

d is c u s s e d  in  C h ap te r T hree g e n e ra l ly  fo cu sed  on th e  a c t i v i t i e s  and r e s ­

p o n s i b i l i t i e s  o f  sch o o l a u t h o r i t i e s  h av ing  j u r i s d i c t i o n  o v er s in g le  

sch o o l d i s t r i c t s ,  th e  c a se s  d is c u s s e d  in  t h i s  C h ap te r fo cu sed  on th e  

r e s p o n s i b i l i t i e s  o f  governm ental a u t h o r i t i e s  hav ing  u l t im a te  re sp o n ­

s i b i l i t y  o v er m u lt ip le  s t a t e  s u b d iv is io n s .  The q u e s tio n  in  b o th  ty p e s  

o f  c a se s  was: has  th e  u n i t  o f  governm ent in v o lv ed  used  i t s  pow ers in

a  d is c r im in a to ry  manner? I n  e f f e c t  th e  D i s t r i c t  C o u rts  i n  th e  th r e e  

m e tro p o li ta n  sch o o l d e s e g re g a tio n  c a se s  argued  t h a t  in  f a i l i n g  to  

in v o lv e  suburban  d i s t r i c t s  s u b je c t  to  s t a t e  c o n t ro l ,  th e se  s t a t e s  would 

a r t i f i c i a l l y  l i m i t  th e  o p p o r tu n i t ie s  f o r  in te g r a te d  e d u c a tio n .

As th e  n e x t c h a p te r  w i l l  d em o n stra te  th e  Supreme C o u rt would in  

e f f e c t  re c o g n iz e  t h a t  th e  re a so n in g  u sed  to  j u s t i f y  th e  l i m i t s  p la c e d  

on s t a t e  governm ent r e s p o n s ib i l i t y  to  a ch iev e  in t e g r a t i o n  in  m e tro p o li ta n  

a re a s  co u ld  ap p ly  a s  w e ll w ith in  s in g le  sch o o l d i s t r i c t s .  And j u s t  

a s  i t  would n o t h o ld  s t a t e  governm ents r e s p o n s ib le  f o r  com pensating  f o r  

th e  cum u la tiv e  im pact o f p r iv a t e  h o using  s e g re g a t io n  on th e  d i s p a r i t i e s  

i n  th e  r a c i a l  make up o f  th e  p o p u la tio n s  o f  c i t y  and suburban  s c h o o ls , 

i t  would n o t h o ld  sch o o l a u t h o r i t i e s  w ith in  s in g le  sch o o l d i s t r i c t s  

r e s p o n s ib le  f o r  th e  im pact o f  r e s i d e n t i a l  s e g re g a t io n  on neighborhood 

sc h o o ls . The re q u ire m e n t t h a t  sch o o l d i s t r i c t s  p u rsu e  th e  l e a s t  seg ­

r e g a t iv e  a l t e r n a t i v e  p o l i c i e s  a v a i la b le  which se rv e d  a s  th e  b a s is  f o r
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s e v e r a l  c o u r t  c a s e s  d i s c u s s e d  i n  C h a p te r  T h re e  an d  f o r  s t a n d a r d s  t o  

i d e n t i f y  u n c o n s t i t u t i o n a l  s e g r e g a t i o n  d i s c u s s e d  i n  C h a p te r  Two was 

e f f e c t i v e l y  c h a l l e n g e d  b y  t h e  Suprem e C o u r t 's  d e c i s i o n  i n  M i l l i k e n  

a n d  w ould  b e  c l e a r l y  r e j e c t e d  i n  i t s  d e c i s i o n s  f o l l o w in g  M i l l i k e n .
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CHAPTER FIVE 

THE INTENT STANDARD AND RACIAL DISCRIMINATION

In  two d e c is io n s  from 1976-77, th e  Supreme C ourt a ttem p ted  to  c l a r i f y  

and sharpen  i t s  d e f in i t i o n  o f  u n c o n s t i tu t io n a l  r a c i a l l y  s e g re g a to ry  " s t a t e  

a c t io n ."  These d e c is io n s  o f  th e  C ourt fo cu sed  on th e  d i s t i n c t i o n  betw een 

se g re g a to ry  i n t e n t  and se g re g a to ry  e f f e c t ,  and th e  C ourt r e a f f irm e d  i t s  

p o s i t io n  th a t  a b s e n t s e g re g a to ry  i n t e n t  mere se g re g a to ry  e f f e c t  ( o r  d i s ­

p ro p o r t io n a te  r a c i a l  im pact) o f  governm ent a c t io n  i s  n o t  u n c o n s t i tu t io n a l .

As argued  in  C hap ter T hree , how ever, s im ply  s t a t in g  th a t  s e g re g a to ry  i n ­

t e n t  m ust be found r a i s e s  a s  many q u e s tio n s  a s  i t  an sw ers. B efo re  th e se  

r e c e n t  Supreme C ourt d e c is io n s ,  th e  C ourt had f a i l e d  to  o u t l in e  w ith  any 

d eg ree  o f  p r e c is io n  what c o n s t i tu te s  s u f f i c i e n t  ev id en ce  o f  s e g re g a to ry  

i n t e n t .

Contem poraneously w ith  th e  d e c is io n s  re g a rd in g  th e  d e f in i t i o n  o f  i n ­

t e n t  to  s e g re g a te ,  th e  C ourt began a s  w e ll to  s t a t e  more c l e a r ly  i t s  p o s i ­

t io n  on th e  q u e s tio n  o f  th e  scope o f  a p p ro p r ia te  rem ed ies once a  c o n s t i tu ­

t i o n a l  v io la t io n  h as  been fo u n d . The a d d i t io n a l  C ourt r u l in g  in  q u e s tio n  

se rv ed  to  c l a r i f y  th e  im pact o f  M ill ik e n  and H i l l s  f o r  f u tu r e  c o n s t i tu t i o n a l  

a d ju d ic a t io n .

As I  argued  in  C hap ter F ou r, M ill ik e n  had c l e a r  im p lic a t io n s  t h a t  

went beyond th e  q u e s tio n  o f  m e tro p o li ta n  s o lu t io n s  f o r  in n e r  c i t y  se g re g a ­

t i o n .  J u s t  a s  M ill ik e n  se rv ed  to  l i m i t  th e  a v a i l a b i l i t y  o f  rem ed ies f o r  

se g re g a te d  c i t y  sch o o l system s by w ithdraw ing th e  o p tio n  o f  i n t e r d i s t r i c t  

c o n s o l id a t io n ,  i t  m igh t a s  w e ll se rv e  a s  a  v e h ic le  f o r  l im i t in g  th e  scope 

o f  i n t r a d i s t r i c t  e f f o r t s  w ith in  c i t i e s  when in t e n t i o n a l  s e g re g a t iv e  g o vern ­

ment a c t io n  has been co n fin ed  to  a  l im i te d  segm ent o f  th o se  c i t i e s .  The 

re q u ire m e n t t h a t  th e  "scope o f  remedy" shou ld  be commensurate w ith  " th e
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n a tu re  o f  th e  v io la t io n "  ^ assum es even more Im portance I f  th e  C ourts  

r a i s e  th e  e v id e n t ia ry  th re s h o ld  to  prove th e  e x is te n c e  o f  se g re g a to ry  i n ­

tend  and , th e r e f o r e ,  th e  e x is te n c e  o f  a  v io l a t i o n .

Two p re s e n t  d e c is io n s  o f  th e  Supreme C o u rt, W ashington v . D avis d e ­

c id ed  Ju n e  7 i 1976, and V illa g e  o f  A rlin g to n  H eig h ts  v . M e tro p o lita n
2

Housing Developm ent C o rp o ra tio n  d ec id ed  Ja n u a ry  11, 1977* o u t l in e d  more 

p r e c i s e ly  than  b e fo re  what th e  C ourt meant by d is c r im in a to ry  i n t e n t .

The I n t e n t  S tandard

W ashington v . D av is  concerned  a  c h a lle n g e  to  p o l ic e  r e c r u i t in g  p ra c ­

t i c e s  w ith in  th e  D i s t r i c t  o f  Columbia which in c lu d e d  exams which had th e  

e f f e c t  o f  ex c lu d in g  a  d is p ro p o r t io n a te  number o f  B lack  a p p l ic a n t s .  "The 

D i s t r i c t  C ourt n o te d  t h a t  th e re  was no c la im  o f  'a n  in t e n t io n a l  d is c r im i­

n a t io n  o r  p u rp o se fu l d is c r im in a to ry  a c t s '  b u t  o n ly  c la im  t h a t  . . .  [ t h e

t e s t  in v o lv e d ]  has no r e la t io n s h ip  to  jo b  perform ance and 'h a s  a  h ig h ly
3

d is c r im in a to ry  im pact in  sc re e n in g  o u t b la c k  c a n d id a te s . '"  The D i s t r i c t  

C ourt d e c id e d  th a t  th e  d is p ro p o r t io n a te  r a c i a l  im pact was s u f f i c i e n t  to  

s h i f t  th e  burden o f  p ro o f  to  th e  d e fe n d a n ts , b u t  n o n e th e le s s  upheld  th e  

r e c ru i tm e n t p ro ced u res  because  th e  p o l ic e  d e p a r tm e n t 's  a f f i r m a t iv e  e f f o r t s  

to  r e c r u i t  B lacks r e fu te d  any in fe re n c e  o f  d is c r im in a to ry  i n t e n t .  In  a d d i­

t i o n ,  th e  C ourt found th e  t e s t s  in  q u e s tio n  to  be re a so n a b ly  r e l a t e d  to  th e
4p o l ic e  t r a in in g  program .

The C ourt o f  A ppeals re v e rs e d  th e  D i s t r i c t  C ourt r u l in g  on c o n s t i tu t i o n ­

a l  g ro u n d s, b u t  th e  C ourt ru le d  t h a t  th e  a p p l ic a b le  c o n s t i tu t i o n a l  s ta n d a rd s  

were th e  same a s  th o se  g o vern ing  c a se s  un d er T i t l e  VII o f  th e  C iv i l  R ig h ts  

A ct o f  1964. The Supreme C o u rt r e je c te d  th e  in te r c h a n g e a b i l i ty  o f  C iv i l  

R ig h ts  A ct s ta n d a rd s  and th o se  a p p ro p r ia te  f o r  th e  en forcem ent o f  th e  F i f th  

Amendment. ^ As J u s t i c e  W hite s ta t e d  in  h i s  m a jo r ity  o p in io n : "As th e  C ourt
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o f  A ppeals understood  T i t l e  V II, em ployees o r  a p p l ic a n ts  p ro ceed in g  under 

i t  need n o t concern  them selves w ith  th e  em p lo y er 's  p o s s ib ly  d is c r im in a ­

to ry  purpose h u t  in s te a d  may fo cu s  s o le ly  on th e  r a c i a l l y  d i f f e r e n t i a l  

im pact o f  th e  ch a llen g e d  h i r in g  and prom otion p r a c t i c e s . "  B u t, he went on, 

"T h is  i s  n o t  th e  c o n s t i tu t i o n a l  r u l e . "  ^

A lthough n o t  s p e c i f i c a l l y  re q u ire d  to  do so by th e  is s u e s  o f  th e  c a se , 

th e  C ourt m a jo r i ty  p roceeded l a t e r  in  i t s  d e c is io n  to  weigh th e  l e g a l i t y  o f  

th e  p o l ic e  re c ru i tm e n t p r a c t ic e s  un d er th e  s t r i c t e r  t e s t s  o f  th e  s t a t u t e .

I t  concluded t h a t  under th e  s t a tu to r y  r u l e ,  th e  p ro ced u re s  were l e g a l .

S in ce  t h i s  a s p e c t  o f  th e  ca se  i s  i r r e l e v a n t  to  o u r concern  w ith  sch o o l d e ­

s e g re g a t io n ,  I  w i l l  n o t  f u r t h e r  d is c u s s  i t  h e re .

I n t e n t  v . e f f e c t ;  th e  p re c e d e n ts  The A ppeals C ourt a s s e r te d  t h a t  d i s -  

d is c r im in a to ry  e f f e c t  was i t s e l f  s u f f i c i e n t  to  f in d  governm ent a c t io n  un­

c o n s t i t u t i o n a l .  In  r e j e c t i n g  t h i s  p o s i t io n ,  th e  Supreme C o u rt m a jo r ity  

s e t  o u t to  e x p la in  a t  some le n g th  i t s  r e l i a n c e  on s e g re g a to ry  i n t e n t .  In  

so do ing  th e  C o u rt took  n o te  o f  p o s s ib le  c o n f l i c t s  in  th e  p re c e d e n ts  on 

th e  i s s u e  o f  s e g re g a to ry  i n t e n t  and e f f e c t .

J u s t i c e  W hite began h i s  su rvey  o f  C ourt p re c e d e n ts  by r e f e r r in g  to  

th e  S tra u d e r  v . West V irg in ia  d e c is io n  o f  1880 ^ which p ro c la im ed  th e  ex­

c lu s io n  o f  B lack s from j u r i e s  to  be u n c o n s t i tu t io n a l .  B ut W hite no teds 

" . . . t h e  f a c t  t h a t  a  p a r t i c u l a r  ju ry  o r  a  s e r i e s  o f  j u r i e s  d o es  n o t  s t a t i s t i ­

c a l ly  r e f l e c t  th e  r a c i a l  com position  o f  th e  community does n o t  in  t i s e l f
g

make o u t an  in v id io u s  d is c r im in a t io n ."  To su p p o r t t h i s  p o s i t io n  he went 

on to  q u o te  from a n o th e r  d e c is io n :  "A purpose to  d is c r im in a te  m ust be 

p r e s e n t  which may be proven  by th e  sy s te m a tic  e x c lu s io n  o f  e l i g i b l e  ju r y ­

men o f  th e  p ro sc r ib e d  ra c e  o r  by unequal a p p l ic a t io n  o f  th e  law  to  such an
o

e x te n t  a s  to  show in t e n t io n a l  d is c r im in a t io n ."
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H is d e c is io n  p rov ided  a d d i t io n a l  i l l u s t r a t i o n s  o f  th e  a p p l ic a t io n  o f  

th e  p r in c ip le  in  o th e r  c o n te x ts .  W righ t v . R o c k e fe lle r  ^  upheld  a  New 

York C o n g ress io n a l reap p o rtio n m e n t s t a t u t e  d e s p i te  th e  f a c t  t h a t  i t  p ro ­

duced C o n g ress io n a l d i s t r i c t s  which " . . .w ere made up p redom inan tly  o f  

w h ite s  o r  o f  m in o r ity  r a c e s ,  and t h e i r  h o u n d a rie s  were i r r e g u l a r l y  draw n." 

A lthough th e  C ourt was d iv id e d  in  i t s  r u l in g  on th e  c a se , a c c o rd in g  to  W hite, 

h o th  m a jo r ity  and d i s s e n te r s  ag reed  " . . . t h a t  th e  i s s u e  was w hether th e  

'b o u n d a r ie s  . . .  were p u rp o s e fu lly  drawn on r a c i a l  l i n e s . ' "  ^

F in a l ly  i n  h i s  r e c i t a t i o n  o f  p r i o r  C ourt d e c is io n s  which e x p l i c i t l y  

c a l le d  f o r  ev id en ce  o f  d is c r im in a to ry  i n t e n t  and n o t  mere r a c i a l l y  d i r -  

p ro p o r t io n a te  e f f e c t ,  White c i te d  th e  Keyes d e c is io n  t h a t  condemned o n ly  

"a  c u r r e n t  c o n d itio n  o f  s e g re g a t io n  r e s u l t in g  from  in t e n t i o n a l  s t a t e  

a c t io n ."  ^

D e sp ite  s u b s t a n t i a l  ev idence  o f  p a s t  C ourt in s i s te n c e  on f in d in g s  o f  

d is c r im in a to ry  i n t e n t  in  o rd e r  to  f in d  a  v io la t io n  o f  th e  eq u a l p r o te c t io n

13c la u s e ,  W hite acknowledged " . . . i n d i c a t i o n s  to  th e  c o n tra ry  i n  o u r  c a s e s ."

The c a se s  which he d is c u s se d  d id  indeed  c a s t  some d o u b t upon th e  Supreme

C o u r t 's  ad herence  to  th e  p r in c ip le  t h a t  i t  m ust n o t  o n ly  weigh th e  e f f e c t

o f  governm ent a c t io n  b u t i t  m ust a l s o  c o n s id e r  i n t e n t .

14Palm er v . Thompson was a  1971 Supreme C ourt d e c is io n  t h a t  upheld  

th e  r i g h t  o f  Jack so n , M is s is s ip p i  to  c lo s e  p u b lic  swimming p o o ls  r a t h e r  

th a n  o p e ra te  them on an in te g r a te d  b a s i s .  The C ity  C ouncil a s s e r te d  " th a t  

th e  c lo s u re  was n e c e ssa ry  to  p re se rv e  peace  and o rd e r  and t h a t  th e  in te g r a te d  

p o o ls  cou ld  n o t  be econom ica lly  o p e ra te d ."  The C o u rt ru le d  t h a t  th e se  

seem ingly  p e rm is s ib le  ends "cou ld  n o t  be im peached by d em o n s tra tin g  th a t  

r a c i a l l y  in v id io u s  m o tiv a tio n  had prom pted th e  c i t y  c o u n c il  a c t i o n . " ^

The e f f e c t  o f  th e  c o u n c il a c t io n  was to  deny swimming f a c i l i t i e s  to  b o th  

B lack s  and w h ite s  e q u a l ly ,  and th e  C o u rt in  e f f e c t  ru le d  t h a t  th e  i n t e n t
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o f  th e  a c t io n  was i r r e l e v a n t .  In  th e  words o f  J u s t i c e  White summarizing 

th e  Palm er c a se : "The o p in io n  warned a g a in s t  g round ing  d e c is io n s  on l e g i s ­

l a t i v e  purpose o r  m o tiv a tio n , th e re b y  le n d in g  su p p o rt f o r  th e  p ro p o s it io n  

t h a t  th e  o p e ra t iv e  e f f e c t  o f  th e  law  r a t h e r  th a n  i t s  pu rpose i s  th e  p a ra ­

mount f a c t o r . "  D e sp ite  th e  c l e a r  im p o rt o f  th e  d e c is io n  th a t  l e g i s l a t i v e  

i n t e n t  i s  i r r e l e v a n t ,  W hite a ttem p ted  to  d i s t i n g u is h  th e  Palm er d e c is io n  

from  th e  c irc u m stan c es  o f  W ashington v . D av is and sch o o l d e se g re g a tio n  ca se s  

by n o tin g  t h a t  " . . . t h e  d e c is io n  d id  n o t  in v o lv e , much l e s s  in v a l id a t e ,  a

s t a t u t e  o r  o rd in an c e  hav ing  n e u t r a l  purpose b u t  d is p r o p o r t io n a te  r a c i a l  

„ 16co n seq u en ces .

A lthough White d id  n o t  so s t a t e  e x p l i c i t l y ,  what th e  d e c is io n  d id  

was uphold a  s t a t e  a c t io n  having  n e u t r a l  r a c i a l  e f f e c t  b u t  d is c r im in a to ry  

r a c i a l  p u rp o se , i . e .  to  m a in ta in  th e  s e p a ra t io n  o f  th e  r a c e s .  H is judgm ent 

i s  c e r t a in l y  s u b je c t  to  d is p u te  on o th e r  g rounds a s  w e ll .  The c lo s u re  o f 

th e  swimming p o o ls  had th e  e f f e c t  o f  deny ing  to  B lack s a  p r iv i l e g e  t h a t  

w h ite s  had. en joyed  in  th e  im m ediate p a s t .  To say  t h a t  B lacks  cou ld  n ev e r 

en jo y  a  p r iv i le g e  t h a t  w h ite s  on ly  r e c e n t ly  l o s t  i s  h a rd ly  to  p ro c la im  

e q u a l i ty .

A nother d e c is io n  which in d ic a te s  t h a t  th e  C ourt in  th e  p a s t  had n o t

alw ays deemed in q u iry  in to  l e g i s l a t i v e  purpose a s  a p p ro p r ia te  was W right v .

17C ouncil o f  E m poria . W right in v o lv ed  th e  d iv i s io n  o f  a  sch o o l d i s t r i c t  

in to  two s e p a ra te  sch o o l d i s t r i c t s  su b seq u en t to  a  c o u r t  d e se g re g a tio n  

d e c re e .

J u s t i c e  W hite d id  n o t  d is c u s s  t h i s  case  a t  any g r e a t  le n g th ,  b u t i t  

would be u s e fu l  f o r  us to  rev iew  v ery  b r i e f l y  th e  c irc u m stan c es  o f  th e  c a s e . 

The e f f e c t  o f  th e  d iv i s io n  o f  th e  s in g le  sch o o l d i s t r i c t  in to  two was n o t  

to  c r e a te  o r  m a in ta in  a  se g re g a te d  d i s t r i c t ;  r a t h e r  i t  was to  c r e a te  two 

new in te g r a te d  d i s t r i c t s ,  one o f  which would be r e l a t i v e l y  d is p ro p o r t io n -
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a t e l y  w h ite  and th e  o th e r  r e l a t i v e l y  d is p r o p o r t io n a te ly  B lack  when com­

pared  to  th e  r a c i a l  p ro p o r t io n s  o f  th e  o r ig in a l  u n i f ie d  sch o o l d i s t r i c t .

N o n e th e le ss  th e  C ourt ru le d  t h a t  th e  s p l i t t i n g  o f  th e  d i s t r i c t  had 

th e  e f f e c t  o f  i n t e r f e r i n g  w ith  th e  o r ig i n a l  d e s e g re g a tio n  d e c re e ; and th e  

Supreme C o u rt, c i t i n g  Palm er ru le d  t h a t  th e  purpose o f  th e  a c t io n  was i r ­

r e le v a n t .  White d id  em phasize, however, t h a t  " [ t ] h e  C o n s t i tu t io n a l  p r e d i ­

c a te  f o r  th e  D i s t r i c t  C o u r t 's  in v a l id a t io n  o f  th e  d iv id e d  d i s t r i c t  was

' t h e  enforcem ent u n t i l  1969  o f  r a c i a l  s e g re g a tio n  in  a  p u b lic  sch o o l s y s -

18tern o f  which Emporia had alw ays been a  p a r t . '  T here was th en  no need

19to  f in d  'a n  in d ep en d en t c o n s t i tu t i o n a l  v i o l a t i o n . " '

Because o f  th e  p r i o r  e x is te n c e  o f  th e  d u a l sch o o l system , W hite im­

p l i e d  t h a t  th e  n e c e ssa ry  i n t e n t  to  s e g re g a te  had a l re a d y  been e s ta b l is h e d  

and th e re fo re  such i n t e n t  cou ld  e i t h e r  be in f e r r e d  in  th e  a c t io n  d iv id in g  

th e  sch o o l d i s t r i c t  o r  i s  i r r e l e v a n t  i f  t h i s  a c t io n  would i n  any way i n t e r ­

f e r e  w ith  th e  d ism an tlem en t o f  th e  de .jure se g re g a te d  sch o o l system .

W hite c i t e d  a  m u ltitu d e  o f  ca se s  in  th e  C o u rts  o f  A ppeals which h e ld  

" t h a t  th e  s u b s t a n t i a l l y  r a c i a l l y  d is p ro p o r t io n a te  im pact o f  a  s t a t u t e  o r  

o f f i c i a l  p r a c t i c e  s ta n d in g  a lo n e  and w ith o u t re g a rd  to  d is c r im in a to ry  p u r ­

p o se , s u f f i c e s  to  prove r a c i a l  d is c r im in a t io n  v io l a t i n g  th e  Equal P ro te c t io n

C lause  a b s e n t some j u s t i f i c a t i o n  go ing  s u b s t a n t i a l l y  beyond what would be

20n e c e ssa ry  to  v a l id a te  m ost o th e r  l e g i s l a t i v e  c l a s s i f i c a t i o n s . "  B ut he 

argued  th a t  such a  p o s i t io n  i s  one w ith  which th e  C o u rt th e n  found i t s e l f  

in  d isa g re e m e n t.

In  su p p o rt o f  h i s  p o s i t io n ,  W hite made a  p o in t  w hich, on th e  s u r fa c e  

a t  l e a s t ,  ap p e a rs  co m p e llin g . Sim ply, i f  a  r u le  were fo rm u la te d  to  s t r i k e  

down a l l  governm ent a c t io n s  hav ing  a  d is p ro p o r t io n a te  r a c i a l  im p ac t, 

th e  consequences cou ld  be f a r  reac h in g  in d e ed . Such a  r u l e  cou ld  " p e r ­

h aps in v a l id a te  a  whole range o f  ta x , w e lfa re , p u b lic  s e r v ic e s ,  r e g u la to ry ,
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and l i c e n s in g  s t a t u t e s  t h a t  may be more burdensome to  th e  poo r and to  th e

21av erag e  b la c k  th an  th e  more a f f l u e n t  w h ite s ."  S in ce  w h ite s  a r e  g e n e ra l­

l y  more a f f l u e n t  th an  B la c k s , any p u b lic  p o lic y  which p la c e s  a  p ro p o r t io n ­

a t e l y  g r e a t e r  burden  on th e  poo r i s  l i k e l y  to  have a  d is p ro p o r t io n a te

im p ac t on B la c k s . Such a  b road  based  p ro h ib i t io n  on d is c r im in a t io n  sh o u ld ,

22in  W h ite 's  w ords, "a w a it l e g i s l a t i v e  p r e s c r ip t io n ."

F o r th e  moment I  w i l l  w ith h o ld  judgm ent; a  more d e t a i l e d  e v a lu a tio n  

w i l l  fo llo w  in  th e  n e x t c h a p te r .

S ta n d a rd s  f o r  id e n t i f y in g  i n t e n t  The f i n a l  p o in t  o f  i n t e r e s t  in  Washing­

to n  v . D av is i s  W h ite 's  b r i e f  d is c u s s io n  o f  how d is c r im in a to ry  i n t e n t  i s  

re c o g n iz e d . To t h i s  p o in t  th e  argum ent has  fo cu sed  on th e  re q u ire m en t 

t h a t  c o u r ts  f in d  d is c r im in a to ry  i n t e n t .  As th e  d is c u s s io n  in  C hap te rs  

Two and T hree i l l u s t r a t e s ,  t h i s  em phasis on i n t e n t  i s  n o t n o v e l ,  b u t s t i l l  

th e r e  rem ains th e  q u e s tio n  o f  e x a c tly  what c o n s t i tu te s  d is c r im in a to ry  

i n t e n t .  On t h i s  p o in t  W ashington v . D av is i s  somewhat vague — a  f u l l e r  

d is c u s s io n  o f  t h i s  i s s u e  w i l l  fo llo w  in  th e  A rlin g to n  H e ig h ts  c a s e .

D is c r im in a to ry  i n t e n t  in  th e  N orth  and th e  p o s t -Brown South  was r a r e ly  

ex p re ssed  on th e  fa c e  o f  s t a t u t e .  The c o u r ts  m ust lo o k , f o r  in s ta n c e ,  f o r  

unequal a p p l ic a t io n  o f  law s which a r e  n e u t r a l  on t h e i r  f a c e .  As an exam ple, 

W hite r e f e r r e d  to  c a se s  o f  r a c i a l  d is c r im in a t io n  in  ju ry  s e le c t io n  in  

which " . . . t h e  sy s te m a tic  e x c lu s io n  o f  Negroes i s  i t s e l f  such  an unequal a p ­

p l i c a t i o n  o f  th e  law  . . .  a s  to  show in t e n t i o n a l  d i s c r im in a t io n ."  ^  Such a  

p a t t e r n  o f  r a c i a l l y  d is p ro p o r t io n a te  im pact can be deemed in d i c a t iv e  o f  

d is c r im in a to ry  i n t e n t  when under th e  c irc u m stan c es  i t  " . . . i s  v e ry  d i f f i ­

c u l t  to  e x p la in  on n o n - r a c ia l  g ro u n d s ."  B ut W hite, n o n e th e le s s ,  went on 

to  a rg u e  th a t  a lth o u g h  " [ d ] i s p r o p o r t io n a te  im pact i s  n o t i r r e l e v a n t ,  . . .  

[ s ] ta n d in g  a lo n e , i t  does n o t  t r i g g e r  th e  r u le  . . .  t h a t  r a c i a l  c l a s s i f i c a -
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t i o n s  a r e  to  be s u b je c t  to  th e  s t r i c t e s t  s c ru t in y  and a r e  j u s t i f i a b l e  o n ly
Zk

by th e  w e ig h t ie s t  o f  c o n s id e ra t io n s ."

The c o n c lu s io n , th e n , was t h a t  d is p ro p o r t io n a te  r a c i a l  im pact could  

be in d ic a t iv e  o f  d is c r im in a to ry  i n t e n t ,  b u t  much more was needed f o r  th e  

c o u r ts  to  re a c h  such a  c o n c lu s io n . W ithout more, no v io l a t i o n  o f  th e  

F i f t h  o r  F o u r te e n th  Amendments would be found .

In  h i s  co n cu rrin g  o p in io n  in  W ashington v . D a v is . J u s t i c e  S tevens

ch a lle n g e d  th e  C o u r t 's  d i s t i n c t i o n  betw een i n t e n t  and e f f e c t .  I t  i s  n o t

t h a t  he deemed i n t e n t  i r r e l e v a n t ;  r a t h e r  he argued  t h a t  d is p ro p o r t io n a te

e f f e c t  i s  o f te n  th e  b e s t  in d i c a to r  o f  d is c r im in a to ry  i n t e n t .

F re q u e n tly  th e  m ost p ro b a tiv e  ev idence  o f  i n t e n t  w i l l  be 
o b je c t iv e  ev idence o f  what a c tu a l ly  happened r a t h e r  th an  
ev idence  d e s c r ib in g  th e  s u b je c t iv e  s t a t e  o f  mind o f  th e  
a c t o r .  F o r no rm ally  th e  a c to r  i s  presumed to  have i n ­
tended  th e  n a tu r a l  consequences o f  h i s  d e e d s . T h is  i s  
p a r t i c u l a r l y  t r u e  in  th e  ca se  o f  governm ental a c t io n  
which i s  f r e q u e n t ly  th e  p ro d u c t o f  compromise, o f  c o l ­
l e c t i v e  d e c is io n  making, and o f  mixed m o tiv a tio n . I t  
i s  u n r e a l i s t i c  on th e  one hand, to  r e q u ir e  th e  v ic tim  
o f  a l le g e d  d is c r im in a t io n  to  uncover th e  a c tu a l  s u b je c ­
t i v e  i n t e n t  o f  th e  d e c is io n  m aker o r ,  c o n v e rse ly , to  i n ­
v a l id a te  o th e rw ise  le g i t im a te  a c t io n  sim ply  because  an 
im proper m otive a f f e c te d  th e  d e l ib e r a t io n  o f  a  p a r t i c i ­
p a n t in  th e  d e c i s io n a l  p ro c e s s .  A law  c o n s c r ip t in g  
c l e r i c s  shou ld  n o t be in v a l id a te d  because  an a t h e i s t  
vo ted  f o r  i t .  25

While u n d e rs tan d in g  J u s t i c e  S te v e n s 's  d e s c r ip t io n  o f  th e  d i f f i c u l t i e s  

enco u n te red  in  a tte m p tin g  to  i d e n t i f y  th e  i n t e n t  o f  p o lic y  m akers, some 

s tu d e n ts  o f  p o l i t i c a l  s c ie n c e  m igh t h e s i t a t e  to  a c c e p t h i s  f a c i l e  co n c lu ­

s io n  t h a t  th e  b e s t  in d i c a to r  o f  i n t e n t  i s  th e  r e s u l t .  The is s u e s  r a is e d  

by t h i s  q u e s t io n , how ever, w i l l  be co n s id e re d  a t  le n g th  in  C h ap te r S ix .

F o r th e  moment, to  summarize J u s t i c e  S te v e n s 's  p o s i t io n ,  he f e l t  

t h a t  th e  d i s t i n c t i o n  betw een d is c r im in a to ry  e f f e c t  and i n t e n t  " . . . i s  n o t  

n e a r ly  a s  b r ig h t  and p erh ap s  n o t  q u i te  so c r i t i c a l "  a s  th e  m a jo r ity  

o p in io n  seemed to  i n d i c a te .  He n o n e th e le s s  su p p o rted  th e  C o u r t 's  c o n c lu -
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s io n  in  t h i s  case  l a r g e ly  because  he f e l t  t h a t  th e  ev idence o f  r a c i a l l y

d is p ro p o r t io n a te  e f f e c t  o f  th e  t e s t s  in  q u e s tio n  was n o t  a d e q u a te . The

exam under a t t a c k  was w idely  used th ro u g h o u t th e  c i v i l  s e rv ic e  and , a lth o u g h

d is p ro p o r t io n a te  r a c i a l  im pact m ight have been e v id e n t among th e  p o l ic e

a p p l ic a n ts ,  t h i s  a lo n e  was n o t  enough to  prove th a t  th e  t e s t  g e n e ra l ly  was

27n o t  r a c i a l l y  n e u t r a l .

Both J u s t i c e s  Brennan and M arsh a ll d is s e n te d  in  t h i s  c a se , b u t th e y  

co n fin ed  t h e i r  argum ents to  s ta tu to r y  g ro u n d s.

The A rlin g to n  H e ig h ts  Case: I d e n t i fy in g  I n te n t

W ashington v . D avis sw ept away some o f  th e  am b igu ity  su rro u n d in g  th e  

s ta n d a rd s  u t i l i z e d  by th e  C ourt to  e v a lu a te  governm ent a c t io n s  which have 

a  d is p ro p o r t io n a te  im pact on r a c i a l  m in o r i t i e s .  S tan d in g  a lo n e , however, 

W ashington v . D av is p ro v id ed  l i t t l e  gu id an ce  a s  to  how th e  c o u r ts  a r e  to  

re c o g n iz e  d is c r im in a to ry  i n t e n t .  A c l e a r e r  e x p l ic a t io n  o f  th e  i n t e n t  

s ta n d a rd  came ap p ro x im ate ly  seven months l a t e r  in  a  housing  c a se , V illa g e
pO

o f  A rlin g to n  H eig h ts  v . M e tro p o lita n  Housing Developm ent C o rp o ra tio n  d e ­

c id ed  on Jan u a ry  11, 1 9 7 7 .

The A rlin g to n  H e ig h ts  case  concerned e f f o r t s  by a  n o n - p r o f i t  c o rp o ra ­

t io n  to  b u i ld  f e d e r a l ly  a s s i s t e d  low-incom e m u lti- fa jn ily  housing  in  an 

a re a  zoned f o r  s in g le  fa m ily  u n i t s .  The D i s t r i c t  C o u rt upheld  th e  r i g h t  

o f  A rlin g to n  H eig h ts  to  exclude th e  developm ent in  o rd e r  to  p r o te c t  b o th  

" p ro p e r ty  v a lu e s  and th e  i n t e g r i t y  o f  th e  v i l l a g e 's  zoning  p la n ."  ^  The 

D i s t r i c t  C ourt d e c is io n  was re v e rse d  by th e  C ourt o f  A ppeals . " I t  f i r s t  

approved th e  D i s t r i c t  C o u r t 's  f in d in g s  t h a t  th e  d e fe n d a n ts  were m o tiv a ted

by a  concern  f o r  th e  i n t e g r i t y  o f  th e  zon ing  p la n  r a t h e r  than  by r a c i a l  
30d is c r im in a t io n ."  The A ppeals C ourt r u le d ,  how ever, t h a t  A r lin g to n  H e ig h ts ' 

r e f u s a l  to  rezone  " . . .w o u ld  have a  d is p ro p o r t io n a te  im pact on b la c k s .  Based
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upon fa m ily  income, b la c k s  c o n s t i tu te d  o f  th o se  Chicago a re a  r e s id e n t s  

who were e l i g i b l e  to  become r e s id e n t s  o f  . . .  j] th e  proposed  d ev e lo p m en t]."  ^  

And s ig n i f i c a n t l y ,  among th e  req u ire m en ts  f o r  f e d e r a l  s u b s id ie s  was a f f i rm ­

a t iv e  a c t io n  to  a s s u re  t h a t  housing  b u i l t  un d er th e  f e d e r a l  program would

32be r a c i a l l y  in te g r a te d .

The A ppeals C o u rt d id  n o t  assume t h a t  mere r a c i a l l y  d is c r im in a to ry

e f f e c t  a lo n e  would t r i g g e r  th e  re q u ire m en t t h a t  r a c i a l  c l a s s i f i c a t i o n s  be

su b je c te d  to  s t r i c t e s t  s c ru t in y  by th e  c o u r ts .  R a th e r , r e ly in g  on p re c e -

33d e n t in c lu d in g  th e  Supreme C ourt d e c is io n  in  Reitm an v . M ulkey. th e  

C ourt o f  A ppeals ru le d  t h a t  th e  d e n ia l  o f  rezo n in g  m ust be examined in  

l i g h t  o f  i t s  " h i s t o r i c a l  c o n te x t and u l t im a te  e f f e c t . "  A pplying t h i s  

t e s t ,  th e  C ourt no ted  two f a c t o r s  a f f e c t in g  N orthw est Cook County — 

namely th a t  th e  a re a  had ex p erien ced  a  r a p id  grow th  in  p o p u la tio n  and em­

ploym ent o p p o r tu n i t ie s ,  "b u t i t  co n tin u ed  to  e x h ib i t  a  h ig h  d eg ree  o f  

r e s i d e n t i a l  s e g re g a t io n .  The C ourt argued  t h a t  A rlin g to n  H e ig h ts  could  

n o t sim ply  ig n o re  th e  problem . In d eed , i t  found th a t  th e  V illa g e  had been 

‘ e x p lo i t in g ’ th e  s i t u a t io n  by a llo w in g  i t s e l f  to  become a  n e a r ly  a l l - w h i te  

community, 51? F2d, a t  414. The V illa g e  had no c u r r e n t  p la n  f o r  b u ild in g  

low and m oderate income h o u s in g ,"  and no o th e r  s i t e s  zoned f o r  m u lti- fa m ily
3II

d w e llin g  were a v a i la b le  " a t  an econom ica lly  f e a s ib l e  p r i c e ."

A ccording to  th e  A ppeals C ourt d e c i s io n ,  such  r a c i a l l y  d is c r im in a to ry

e f f e c t  "co u ld  be to l e r a te d  o n ly  i f  i t  se rv ed  com pelling  i n t e r e s t s . "  N e ith e r

th e  i n t e g r i t y  o f  th e  to w n 's  e x i s t in g  zoning  p o lic y  " . . . n o r  th e  d e s i r e  to

35p r o te c t  p ro p e r ty  v a lu e s  met t h i s  e x a c tin g  s ta n d a rd ."  J

On th e  b a s is  o f  th e  W ashington v . D av is re q u ire m e n t o f  p ro o f  o f  

d is c r im in a to ry  i n t e n t  and n o t  mere d is c r im in a to ry  e f f e c t ,  th e  Supreme 

C ourt re v e rs e d  th e  A ppeals C ourt on th e  c o n s t i tu t i o n a l  i s s u e  and remanded 

th e  case  to  d e te rm in e  i f  A r lin g to n  H e ig h ts ' f a i l u r e  to  rezo n e  c o n s t i t u t e s  a
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v io l a t i o n  o f  th e  F a i r  Housing A ct.

In  h i s  m a jo r ity  o p in io n  J u s t i c e  Pow ell p ro v id ed  some g u id e p o s ts  f o r

d is c r im in a to ry  i n t e n t .  He argued  th a t  p ro o f  t h a t  d is c r im in a to ry  purpose

was th e  s o le  m o tiv a tin g  f a c t o r  beh ind  a  ch a llen g e d  a c t io n  i s  n o t r e q u ire d .

In  t h i s  he ap p ea rs  to  have reco g n ized  th e  in a te  com plex ity  o f  th e  p o lic y

making p ro c e s s .  As Pow ell observed :

R are ly  can i t  be s a id  t h a t  a  l e g i s l a t u r e  o r  a d m in is tr a t iv e  
body o p e ra t in g  under a  broad  mandate made a  d e c is io n  m o ti­
v a ted  s o le ly  by a  s in g le  concern  o r  even t h a t  a  p a r t i c u l a r  
pu rpose  was th e  'd o m in an t' o r  'p r im a ry ' one. In  f a c t ,  i t  
i s  because  l e g i s l a t o r s  and a d m in is tr a to r s  a r e  p ro p e r ly  con­
ce rn ed  w ith  b a la n c in g  numerous com pelling  c o n s id e ra t io n s  
t h a t  c o u r ts  r e f r a i n  from rev iew ing  th e  m e r i ts  o f  t h e i r  d e ­
c i s io n s ,  a b s e n t a  showing o f  a r b i t r a r i n e s s  o r  i r r a t i o n a l i t y .
B u t r a c i a l  d is c r im in a t io n  i s  n o t  j u s t  a n o th e r  com pelling  
c o n s id e ra t io n .  When th e re  i s  p ro o f t h a t  a  d is c r im in a to ry  
pu rpose  has  been a  m o tiv a tin g  f a c t o r  i n  th e  d is c u s s io n ,  
t h i s  j u d i c i a l  d e fe re n c e  i s  no lo n g e r  j u s t i f i e d .  36

What i s  d i f f i c u l t ,  however, i s  d e te rm in in g  what c o n s t i tu te s  s u f f i c i e n t  

p ro o f  o f  r a c i a l  m o tiv a tio n . P ow ell, th e r e f o r e ,  o u t l in e d  th e  k in d s  o f  " c i r ­

c u m s ta n tia l  and d i r e c t  ev idence o f  in t e n t"  t h a t  m ight be re q u ire d .

The f i r s t  type  o f  ev idence i s  sim ply d is p ro p o r t io n a te  r a c i a l  im p ac t.

"Sometimes a  c l e a r  p a t te r n ,  u n e x p la in a b le  on grounds o th e r  th an  r a c e ,

emerges from  th e  e f f e c t  o f  s t a t e  a c t io n  even when th e  govern in g  l e g i s l a t i o n

37ap p e a rs  n e u t r a l  on i t s  f a c e ."

As an i l l u s t r a t i o n ,  Pow ell c i t e d  Y ick Wo v . H opkins. ^  The c a s e ,

which P ow ell d id  n o t  d e s c r ib e ,  concerned  a  San F ra n c isc o  o rd in an c e  which

re q u ire d  c i t y  ap p ro v a l to  o p e ra te  a  la u n d ry  in  a  b u ild in g  made o f  m a te r ia ls

o th e r  th a n  b r ic k  o r  s to n e .  In  ap p ly in g  th e  s t a t u t e ,  la u n d r ie s  c o n s tru c te d

o f  wood and owned by C hinese were d en ied  c i t y  c e r t i f i c a t i o n  w h ile  s im i la r

s t r u c t u r e s  owned by non-C hinese were " l e f t  u n m o les ted ."  The C ourt found

t h a t  "w hatever may have been th e  i n t e n t  o f  th e  o rd in an ce  a s  ad o p ted , th e y  

a r e  a p p l ie d  by th e  p u b lic  a u t h o r i t i e s  charged  w ith  t h e i r  a d m in is t r a t io n ,

and r e p re s e n t in g  th e  S ta te  i t s e l f ,  w ith  a  mind so unequal and o p p re s s iv e  a s
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to  amount to  a  p r a c t i c a l  d e n ia l  by th e  S ta te  o f  . . .  e q u a l p r o te c t io n  o f  

th e  law s . . . . "  ^

A s e a rc h  f o r  a  p a t te r n  o f  d is c r im in a to ry  a c t io n  i s ,  o f  c o u rse , n o t 

r e q u ire d  i f  ev idence  o f  d is c r im in a to ry  tre a tm e n t o f  a  s in g le  in d iv id u a l  i s  

c l e a r .  Such ev idence i s  on ly  u s e fu l  when governm ent a c t io n  appeared  r a c i a l ­

ly  n e u t r a l  y e t  a f f e c t s  a  c l a s s  o f  c i t i z e n s  in  a  manner d i f e r e n t  from  o th e rs  

s im i la r ly  s i t u a t e d .

A bsent such a  un ifo rm  p a t te r n  o f  d is c r im in a to ry  e f f e c t s ,  P ow ell a r ­

gued th a t  th e  c o u r ts  m ust f in d  o th e r  in d ic a t io n s  o f  d is c r im in a to ry  i n t e n t .

In  t h i s  e f f o r t  we were d i r e c te d  n e x t to  an  in v e s t ig a t io n  o f  th e  h i s t o r i c a l

background o f  th e  d is p u te d  governm ental a c t io n .  Such an in v e s t ig a t io n  may

40" . . . r e v e a l  a  s e r i e s  o f  o f f i c i a l  a c t io n s  tak en  f o r  in v id io u s  p u rp o se s ."

Many o f  th e  sch o o l d e s e g re g a tio n  c a se s  d is c u s se d  in  C hap ter T hree 

m igh t be in c lu d e d  u n d er t h i s  h ead in g . Such a c t io n s  a s  a l t e r i n g  a t te n d a n c e  

zones to  conform to  changing  neighborhood p a t t e r n s ,  u t i l i z a t i o n  o f  p o r ta ­

b le  c la ssro o m s having  th e  e f f e c t  o f  m a in ta in in g  r a c i a l  c o n c e n tra t io n s  in  

p a r t i c u l a r  s c h o o ls  m igh t c o n s t i tu te  a  s e r i e s  o f  e v e n ts  t h a t  tak en  a lo n e  

m igh t n o t  be d e te rm in a tiv e  o f  d is c r im in a to ry  i n t e n t ,  b u t  when co n s id e re d  

to g e th e r  p ro v id e  a  c l e a r  p a t te r n .

In  an  in v e s t ig a t io n  o f  th e  h i s t o r i c a l  background, " th e  s p e c i f i c  s e ­

quence o f  e v e n ts  le a d in g  up to  th e  ch a llen g e d  d e c is io n  may shed some l i g h t  

on th e  d e c is io n  m akers’ p u rp o se s ."  In  th e  ca se  b e fo re  th e  C o u rt, i f  A r l in g ­

to n  H e ig h ts  o f f i c i a l s  were shown to  have changed th e  zoning  d e s ig n a t io n  o f  

th e  d is p u te d  a re a  from  m u lti- fa m ily  to  s in g le  fa m ily  housing  su b seq u en t to

le a rn in g  o f  p la n s  to  c o n s tr u c t  in te g r a te d  housing  on th e  s i t e ,  such an a c -

4 lt io n  would have been h ig h ly  s u sp e c t .

S im i la r ly ,  " [ d e p a r t u r e s  from  th e  norm al p ro c e d u ra l sequence a ls o
Llo

m ight a f f o r d  ev id en ce  t h a t  im proper pu rp o ses  a r e  p la y in g  a  r o l e . "  A l­
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though J u s t i c e  Pow ell p rov ided  no exam ples, we m ight assume th a t  had zon­

in g  v a r ia n c e s  been th e  u s u a l p ro v in ce  o f  one community body, such a s  a  

zoning b o a rd , and in  th e  case  a t  hand, had t h a t  body been su p ersed ed  by 

th e  Town C ouncil w ith  th e  v a r ia n c e  th e n  be ing  sum m arily r e fu s e d ,  th e  C ourt 

would have co n s id e re d  t h i s  d e p a r tu re  from  norm al p ro ced u res  s u f f i c i e n t  

grounds to  s h i f t  th e  burden to  th e  town to  prove th a t ,  n o n e th e le s s ,  i t s  

d e c is io n  was n o t  m o tiv a ted  by r a c i a l  c o n s id e ra t io n s .

D e p a rtu re s  from  th e  norm on m a tte r s  o f  su b s tan ce  " . . . t o o  may be r e l e ­

v a n t p a r t i c u l a r l y  i f  th e  f a c t o r s ,  u s u a l ly  c o n s id e re d  im p o rta n t by th e  d e -
43c is io n  m akers, s t r o n g ly  f a v o r  a  d e c is io n  c o n tra ry  to  th e  one re a c h e d ."  

A gain , to  r e ly  on an example n o t  in c lu d e d  in  J u s t i c e  P o w e ll 's  d e c is io n ,  i f  

a  zoning  v a r ia n c e  had been g ra n te d  to  a  p r iv a te  d e v e lo p e r  to  b u i ld  housing  

on a  s im i la r  s i t e  which was n o t l i k e l y  to  be in te g r a te d ,  y e t  d en ied  th e  

d e v e lo p e r  o f  th e  housing  s u b je c t  to  f e d e r a l  a f f i r m a t iv e  a c t io n  g u id e l in e s ,  

such an a c t io n  would l i k e l y  be deemed s u sp e c t .

F in a l ly ,  in v e s t ig a t io n  in to  th e  l e g i s l a t i v e  and a d m in is t r a t iv e  h i s to r y  

cou ld  r e v e a l  th e  p re se n c e  o f  u n c o n s t i tu t io n a l  l e g i s l a t i v e  m o tive , " e s ­

p e c ia l ly  where th e re  a r e  contem porary  s ta te m e n ts  by members o f  th e  d e c is io n  

making body, m inu tes o f  i t s  m e e tin g s , o r  r e p o r t s .  In  some e x tra o rd in a ry

in s ta n c e s  members m igh t be c a l le d  to  th e  s ta n d  a t  t r i a l  to  t e s t i f y  con-

44c e m in g  th e  purpose o f  th e  o f f i c i a l  a c t i o n . . . . "  I t  can be assumed th a t  

such in q u iry  m igh t seek  to  d e te rm in e  th e  s u b je c t iv e  s t a t e  o f  mind o f  gov­

ernm ent o f f i c i a l s .  Y et one i s  l e f t  to  wonder, how, i f  a t  a l l ,  one can o r  

shou ld  d i s t i n g u i s h  betw een a c t io n s  tak en  c o n sc io u s ly  f o r  r a c i a l  re a so n s  

and th o se  stemming from  su b co n sc io u s r a c i a l  m o tiv a tio n  o r  p r e ju d ic e .

T h is  d e t a i l e d ,  though P ow ell a d m itte d , n o t  e x h a u s tiv e  summary o f  " su b -
45j e c t s  o f  p ro p e r  in q u iry "  to  d e te rm in e  i f  r a c i a l l y  d is c r im in a to ry  i n t e n t  

e x i s t s  in d ic a te s  th e  com plex ity  o f  th e  ta s k  b e fo re  th e  C o u rt. I t  i s  p a r t i ­
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c u la r ly  c u r io u s  t h a t  th e  l i s t  o f  in v e s t ig a t iv e  t a r g e t s  would be com piled

by J u s t i c e  Pow ell because  P o w e ll, h im se lf ,  e x p l i c i t l y  a t ta c k e d  such se a rc h e s

f o r  s e g re g a to ry  i n t e n t  in  Keyes a s  u n n ece ssa ry , a r b i t r a r y ,  and u n f a i r .  As

a lre a d y  quo ted  above in  C h ap te r T hree , Pow ell argued  t h a t  th e  se a rc h  f o r

s e g re g a to ry  i n t e n t  would le a d  to  " s u b je c t iv e  and c o n f l i c t i n g  c o n c lu s io n s .

Every a c t  o f  a  sch o o l board  and schoo l a d m in is tr a t io n ,  and indeed  every

f a i l u r e  to  a c t  where a f f i r m a t iv e  a c t io n  i s  in d ic a te d ,  m ust now be s u b je c t  
46to  s c r u t in y ."  Should we e x p e c t th e  r e s u l t s  i n  c a se s  concern ing  a  com­

m u n ity 's  use o f  zoning  powers to  be any l e s s  a r b i t r a r y ?

F o r th e  r e s t  o f  h i s  d e c is io n ,  Pow ell co n s id e re d  th e  p a r t i c u l a r  c ircum ­

s ta n c e s  o f  th e  A rlin g to n  H e ig h ts  zoning d e c is io n  in  l i g h t  o f  h i s  s ta n d a rd s  

f o r  d e te rm in in g  d is c r im in a to ry  i n t e n t .  The ev idence  assem bled  in  su p p o rt 

o f  a  charge  o f  d is c r im in a to ry  i n t e n t  in c lu d e d , f i r s t ,  th e  f a c t  t h a t  some 

o f  th o se  who t e s t i f i e d  a g a in s t  th e  developm ent a t  th e  zoning h e a r in g s  

m igh t have been r a c i a l l y  m o tiv a te d . Such ev idence  was, however, deemed by 

th e  C o u rt to  have been i n s u f f i c i e n t .  Second, i t  was argued  t h a t  th e  V illa g e  

" b u f f e r  p o lic y "  had been in c o n s i s t e n t ly  a p p l ie d .  The " b u f f e r  p o lic y "  r e ­

f e r r e d  to  th e  V i l l a g e 's  p r a c t ic e  o f  zoning a r e a s  a d ja c e n t  to  com m ercial 

developm ent f o r  m u lt i- fa m ily  d w e llin g s  a s  a  b u f f e r  between such com m ercial 

u se s  and s in g le  fa m ily  d w e ll in g s .  The A ppeals C o u rt,“ However, " . . . c o n ­

cluded  t h a t  th e  b u f f e r  p o l ic y ,  though n o t alw ays a p p l ie d  w ith  p e r f e c t  

c o n s is te n c y , had on s e v e ra l  o c c a s io n s  form ed th e  b a s is  f o r  th e  B o a rd 's

d e c is io n  to  deny o th e r  rezo n in g  p ro p o sa ls"  and th u s  was n o t  d is c r im in a -
. 47to r y .

T h ird , d e s p i te  th e  f a c t  t h a t  th e  V i l l a g e 's  d e c is io n  " . . . d o e s  a rg u a b ly  

b e a r  more h e a v ily  on r a c i a l  m in o r i t i e s ,"  th e  p a r t i c u l a r  sequence o f  ev e n ts  

in  t h i s  ca se  d id  n o t  a ro u se  s u s p ic io n .  The a re a  i n  q u e s tio n  had been 

zoned f o r  s in g le  fa m ily  d w e ll in g s  s in c e  th e  in c e p tio n  o f  A rlin g to n  H e ig h ts '
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zoning  p la n . And th e re  was n o th in g  unusual ab o u t th e  p ro ced u res  fo llow ed  

con ce rn in g  th e  rezo n in g  a p p l ic a t io n .  I f  a n y th in g , i t  ap p e a rs  th o se  r e ­

q u e s tin g  th e  zon ing  change were p rov ided  w ith  unusual o p p o r tu n i t ie s  to  

**8p re s s  t h e i r  c a se .

F in a l ly ,  acc o rd in g  to  P ow ell, th e  s ta te m e n ts  o f  town o f f i c i a l s  invo lv ed  

in  th e  d e c is io n  " fo cu sed  a lm o s t e x c lu s iv e ly  on th e  zoning a s p e c ts  o f  th e  

. . .  p e t i t i o n . "  ^

In  sum, th e  C ourt d ec id ed  t h a t  th e re  was no ev idence  to  su p p o rt a  

charge  o f  u n c o n s t i tu t io n a l  m o tiv a tio n  in  th e  zoning d e c is io n ,  and "The 

C ourt o f  A p p ea ls ' f u r t h e r  f in d in g  th a t  th e  V i l l a g e 's  d e c is io n  c a r r i e d  a  

d is c r im in a to ry  'u l t im a te  e f f e c t*  i s  w ith o u t in d ep en d en t c o n s t i tu t i o n a l  

s ig n i f i c a n c e ."  ^  A bsen t, th e re fo re ,  ev idence  o f  s ig n i f i c a n t  se g re g a to ry  

i n t e n t ,  th e  C ourt would n o t  c o n s id e r  th e  im pact o f  such  zoning d e c is io n s  

on housing  s e g re g a t io n .

A t t h i s  p o in t ,  i t  i s  i n t e r e s t i n g  a g a in  to  r e tu r n  to  J u s t i c e  P o w e ll 's  

co n cu rren ce  i n  Keyes in  which he condemned "neighborhood schoo l zones" a s  

" c o n s t i t u t io n a l ly  s u sp e c t when a tte n d a n c e  zones a r e  s u p e r f i c i a l l y  imposed 

upon r a c i a l l y  d e f in e d  ne ig h b o rh o o d s."  ^  In  th e  A rlin g to n  H eig h ts  c a se , 

how ever, Pow ell d e fen d s  th e  r i g h t  o f  com m unities to  p u rsu e  housing  p o l i ­

c i e s  which e f f e c t iv e l y  m a in ta in  r a c i a l l y  homogeneous neighborhoods a s  

lo n g  a s  th o se  p o l i c i e s  a r e  n o t  dem onstrab ly  r a c i a l l y  m o tiv a te d . In  Keyes 

he su g g es ted  t h a t  to  s im i la r ly  a l ig n  t h e i r  sc h o o ls  would r a i s e  c o n s t i tu ­

t i o n a l  q u e s t io n s  even a b s e n t ev idence t h a t  sch o o l b o u n d a rie s  were in t e n ­

t i o n a l l y  drawn to  m a in ta in  s e g re g a t io n .

In  e f f e c t ,  th e  i n t e n t  s ta n d a rd  t h a t  Pow ell r e je c te d  in  Keyes was 

r a is e d  to  th e  l e v e l  o f  s c i e n t i f i c  p r e c is io n  in  A rlin g to n  H e ig h ts .

T o g e th er th e  W ashington v . D avis and A rlin g to n  H eig h ts  d e c is io n s  

s ta t e d  more c l e a r ly  th an  b e fo re  b o th  th e  re q u ire m en t o f  d is c r im in a to ry
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I n to n t  b e fo re  a  c o n o t l tu t io n a l  v io la t io n  would be found and th e  c o n s t i tu ­

e n t  e lem en ts  o f  d is c r im in a to ry  i n t e n t .  These d e c is io n s  re q u ire d  f e d e r a l  

c o u r ts  to  a n a ly ze  th e  d e c is io n  making p ro c e s se s  in  com m unities in  se a rc h  

o f  ovldonco o f  d is c r im in a to ry  i n t e n t .  As I  w i l l  a rg u e  s h o r t ly ,  th e se  

d e c is io n s ,  by t h e i r  a p p a re n t r e je c t i o n  o f  any a f f i r m a t iv e  d u ty  on th e  p a r t  

o f  govem m ont to  pursue r a c i a l  in t e g r a t i o n ,  c o n t r a d ic t  s e v e ra l  im p o rta n t 

p r io r  d i s t r i c t  c o u r t  d e c is io n s  o u tl in e d  in  C hap ter T h ree . B ut f o r  th e  

moment, I w il l  w ithho ld  judgm ent concern ing  which j u d i c i a l  approach  more 

e f f e c t iv e l y  g e t s  to  th e  ro o t  o f  r a c i a l l y  d is c r im in a to ry  p u b lic  p o l ic y .

I f  tho  W ashington v . D avis and A rlin g to n  H eig h ts  d e c is io n s  se rv ed  to

c l a r i f y  tho  in t o n t  s ta n d a rd  in  r a c i a l  d is c r im in a t io n  c a s e s ,  th e  Dayton

5?d e c is io n  ' m igh t w ell se rv e  to  c l a r i f y  th e  i s s u e  o f  th e  p ro p e r  scope o f  

tho  rem edies f o r  d is c r im in a to ry  governm ent a c t io n .

As I argued  in  th e  p reced in g  c h a p te r ,  and a s  A rch ib a ld  Cox argued

53o.l so whore, M llllk e n  r a is e d  s e r io u s  q u e s tio n s  conce rn ing  th e  p ro p r ie ty  o f  

o rd e r in g  d i s t r i c t - w id e  rem edies f o r  s e g re g a tio n  found in  o n ly  a  p o r tio n  

o f  a  d i s t r i c t .  In  do ing  so , M illik e n  r a is e d  some d o u b ts  ab o u t th e  Swann 

Jind Keyos d e c is io n s  e a r l i e r  d e c id e d .

The Scope o f  th e  Remedy f o r  De J u re  S eg reg a tio n

Tho Dayton Board o f  E ducation  v . Brinkman case  concerned  th e  scope o f  

tho  a p p ro p r ia te  remedy f o r  sch o o l s e g re g a t io n . U nlike b o th  H i l l s  and 

M ll l lk e n . i t  d id  n o t r a i s e  is s u e s  o f  d i s t r i c t  c o n s o lid a tio n  o r  th e  c ro s s ­

ing  o f  d i s t r i c t  b o u n d arie s ; r a th e r  Dayton ad d re ssed  th e  is s u e  o f  th e  scope 

o f  tho  remedy f o r  de ju r e  s e g re g a tio n  a f f e c t in g  d i r e c t l y  a  l im ite d  p ro ­

p o r tio n  o f  th e  s tu d e n ts  o f  a  s in g le  d i s t r i c t .  In  t h i s  case  th e  Supreme 

C ourt o v e rtu rn e d  a  d i s t r i c t - w id e  remedy a s  in a p p ro p r ia te  in  l i g h t  o f  th e  

l im ite d  scope o f  th e  c o n s t i tu t i o n a l  v io la t io n  found .

S
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The D i s t r i c t  C ourt d e c is io n  had o u t l in e d  s u b s t a n t i a l  and im p o rta n t 

in s ta n c e s  o f  de  .ju re s e g re g a tio n  in  th e  p a s t ,  b u t  such s u b s t a n t i a l  v io l a ­

t io n s  a s  th e  p h y s ic a l  s e p a ra t io n  o f  w h ite s  and B lacks  in  sc h o o ls  and d i s ­

c r im in a t io n  in  b o th  h i r in g  and a s s ig n in g  B lack  te a c h e r s  had la r g e ly  been 

e l im in a te d .

T urning  to  more r e c e n t  o p e ra t io n  o f  th e  D ayton p u b lic  
s c h o o ls , th e  D i s t r i c t  C o u rt found th a t  th e  ’g r e a t  ma­
j o r i t y '  o f  th e  66 sc h o o ls  were im balanced  and t h a t ,  w ith  
one e x c e p tio n , th e  Dayton School Board had made no a f f i r m ­
a t iv e  e f f o r t s  to  ac h ie v e  r a c i a l  b a la n c e  w ith in  th o se  sc h o o ls .
B u t th e  C ourt s ta t e d  t h a t  th e re  was no ev idence  o f  r a c i a l  
d is c r im in a t io n  in  th e  e s ta b l is h m e n t o r  a l t e r a t i o n  o f  a t t e n d ­
ance b o u n d a rie s  o r  in  th e  s i t e  s e le c t io n  and c o n s tru c t io n  o f  
new sc h o o ls  and sch o o l a d d i t io n s .  I t  co n s id e re d  th e  use o f  
o p t io n a l  a t te n d a n c e  zones w ith in  th e  d i s t r i c t ,  and concluded  
t h a t  in  th e  m a jo r ity  o f  c a se s  th e  'o p t io n a l  z o n e s ' had no 
r a c i a l  s ig n if ic a n c e  a t  th e  tim e o f  t h e i r  c r e a t io n .  5^

The D i s t r i c t  C o u rt, however, d id  f in d  t h a t  u n lik e  th e  e lem en ta ry  zones 

some h ig h  sch o o l o p t io n a l  zones " ' . . . h a v e  had th e  m ost dem o n strab le  r a c i a l  

e f f e c t s  in  th e  p a s t . ' "  ^

The D i s t r i c t  C ourt co n s id e re d  c o n s t i t u t i o n a l l y  s ig n i f i c a n t  an  a c t io n  

by a  new ly e le c te d  schoo l board  which re sc in d e d  r e s o lu t io n s  approved by 

i t s  p re d e c e ss o r  board  " . . .w h ic h  had acknow ledged a  r o le  p layed  by th e  

Board in  th e  c r e a t io n  o f  s e g re g a t iv e  r a c i a l  p a t te r n s  and had c a l le d  f o r  

v a r io u s  ty p e s  o f  rem e d ia l m e asu re s ."  ^  T h is  a c t io n ,  combined w ith  th e  

e x is te n c e  o f  r a c i a l  im balance th ro u g h o u t th e  sch o o l system  and th e  o p tio n a l  

a tte n d a n c e  zone p o l ic y ,  was deemed by th e  D i s t r i c t  C ourt to  have c o n s t i ­

tu te d  a  "cu m u la tiv e  v io la t io n "  o f  th e  Equal P r o te c t io n  C la u se .

J u s t i c e  R eh n q u is t, w r i t in g  f o r  th e  C o u rt m a jo r i ty ,  took  p a r t i c u l a r

e x c e p tio n  to  th e  em phasis on a  "cu m u la tiv e  v io l a t i o n ,"  a  p h ra se  which he

57c o n s id e re d  " u n fo r tu n a te ly  n o t  f r e e  from  a m b ig u ity ."  R a th e r  th a n  r e ­

ly in g  on t h i s  p h ra se , he b roke  down and an a ly zed  th e  in d iv id u a l  v io l a t i o n s .  

C it in g  th e  W ashington v . D av is d e c is io n ,  he d ism isse d  th e  D i s t r i c t  C o u r t 's
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f in d in g s  co n cern in g  r a c i a l  im balance a s  i r r e l e v a n t  a b s e n t " . . . a  showing 

t h a t  th e  c o n d itio n  r e s u l t e d  from  in t e n t i o n a l ly  s e g re g a to ry  a c t io n s  on th e
CQ

p a r t  o f  th e  School B oard ."  F u r th e r ,  he argued  t h a t  th e  f in d in g s  con­

c e rn in g  th e  e f f e c t s  o f  o p t io n a l  a tte n d a n c e  zones, " . . .a s s u m in g  t h a t  i t

59was a  v io la t io n  un d er th e  s ta n d a rd s  o f  W ashington v . D a v is , ' 1 in v o lv ed  

o n ly  th e  c i t y  h ig h  sc h o o ls .

He d evo ted  c o n s id e ra b ly  g r e a t e r  a t t e n t i o n ,  how ever, to  th e  is s u e s  

r a is e d  by th e  D i s t r i c t  C o u r t 's  co n c lu sio n  concern ing  th e  School B o a rd 's  

r e s c i s s io n  o f  i t s  p re d e c e ss o r  b o a rd 's  r e s o lu t io n .  He q u e s tio n e d  th e  

v a l i d i t y  o f  th e  D i s t r i c t  C o u r t 's  assum ption  th a t  th e  r e s c i s s io n  i t s e l f  con­

s t i t u t e d  a  c o n s t i tu t i o n a l  v io l a t i o n .  "The Board had n o t a c te d  to  undo 

o p e ra t iv e  r e g u la t io n s  a f f e c t in g  th e  a ss ig n m en t o f  p u p i ls  o r  o th e r  a s p e c ts  

o f  th e  management o f  schoo l a f f a i r s  . . .  b u t  sim ply  re p u d ia te d  a  r e s o lu t io n  

o f  a  p re d e c e ss o r  Board s t a t i n g  t h a t  i t  re co g n ized  i t s  own f a u l t  in  n o t  

ta k in g  a f f i r m a t iv e  a c t io n  a t  an e a r l i e r  d a t e ."  ^

He argued  th a t  th e  r e s c i s s io n  i t s e l f  had no c o n s t i tu t i o n a l  s ig n i f ic a n c e .  

I f  th e  Board was re q u ire d  by a  re c o rd  o f  u n c o n s t i tu t io n a l  a c t io n  to  ta k e  

th e  rem ed ia l a c t io n  e n v is io n e d  by th e  r e s o lu t io n ,  th en  th e  a c t io n  m erely  

re s c in d in g  th e  r e s o lu t io n  i s  i r r e l e v a n t .  I t  would n o t  be th e  r e s c i s s io n  o f  

th e  r e s o lu t io n  th a t  was u n c o n s t i tu t io n a l ,  b u t th e  d is c r im in a to ry  a c t io n  

th a t  le d  to  th e  r e s o lu t io n  in  th e  f i r s t  p la c e .  I f  th e  Board was n o t  r e ­

q u ire d  to  ta k e  th e  rem ed ia l a c t io n  in  th e  f i r s t  p la c e ,  " th e n  th e  r e s c is s io n  

o f  th e  . . .  [ [ re so lu tio n ^  in  and o f  i t s e l f  can n o t be a  c o n s t i t u t i o n a l  v io ­

l a t i o n . "  ^

In  l i g h t  o f  th e  "cu m u la tiv e  v io la t io n "  found , th e  D i s t r i c t  C ourt 

i n i t i a l l y  d e v ise d  a  p la n  a b o l is h in g  o p t io n a l  a t te n d a n c e  zo n es, a s s u r in g  

" r e p r e s e n ta t iv e  r a c i a l  d i s t r i b u t io n "  o f  f a c u l t i e s  in  a l l  s c h o o ls , and 

p ro v id in g  f o r  t r a n s p o r ta t io n  f o r  s tu d e n ts  e l e c t in g  to  a t te n d  a  sch o o l
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o u ts id e  t h e i r  r e s i d e n t i a l  a r e a s .

T h is  D i s t r i c t  C o u rt p la n  produced a p p e a ls  from  a l l  p a r t i e s .  P la in ­

t i f f s  a s s e r te d  t h a t  th e re  were in  f a c t  a d d i t io n a l  c o n s t i t u t i o n a l  v io la t io n s  

re q u ir in g  a  b ro a d e r remedy. The A ppeals C o u rt, how ever, w ith o u t o b ta in in g  

a d d i t io n a l  ev id en ce , ru le d  t h a t  th e  i n i t i a l  f in d in g  o f  a  "cu m u la tiv e  v io ­

l a t io n "  was s u f f i c i e n t  grounds to  o rd e r  a  d i s t r i c t - w id e  remedy in  o rd e r

62to  " e l im in a te  ' a l l  v e s t ig e s  o f  s ta te - im p o se d  sch o o l s e g r e g a t io n . '"

On remand to  th e  D i s t r i c t  C ourt a  d e s e g re g a tio n  p la n  was d e v ise d  r e ­

q u ir in g  " . . . t h a t  th e  r a c i a l  d i s t r i b u t i o n  in  each  sch o o l i n  th e  d i s t r i c t  be 

b ro u g h t w ith in  15% o f  th e  kQ%-52% b la c k -w h ite  p o p u la tio n  r a t i o  o f  D ay ton ."  

The f i n a l  p la n  employed such d e se g re g a tio n  te c h n iq u e s  a s  th e  " 'p a i r i n g '  o f  

s c h o o ls , th e  r e d e f i n i t i o n  o f  a tte n d a n c e  zones, and a  v a r ie ty  o f  c e n t r a l i z e d
go

s p e c ia l  program s and 'm agnet s c h o o ls . '"

The Supreme C o u rt, p e r  R eh n q u ist, argued  th a t  " . . . t h e r e  had been no

showing t h a t  such a  remedy was n e c e ssa ry  to  'e l im in a te  a l l  v e s t ig e s  o f

s ta te - im p o se d  s e g r e g a t io n ." ' He reco g n ized  t h a t  th e  D ayton sc h o o ls  were

g e n e ra l ly  r a c i a l l y  im balanced , b u t  t h a t  such  im balance had n o t been shown

to  have been th e  r e s u l t  o f  th e  l im i te d  a c t io n  in c lu d e d  in  th e  "cu m u la tiv e  
64v io l a t i o n ."

On th e  b a s is  o f  h i s  d e c is io n  in  t h i s  p a r t i c u l a r  c a s e ,  R eh n q u ist went 

on to  o u t l in e  what in  h i s  view  was re q u ire d  o f  th e  D i s t r i c t  C o u rts . Ap­

p ly in g  h i s  rea so n in g  s p e c i f i c a l l y  to  th e  ta s k  b e fo re  th e  D i s t r i c t  C ourt in  

D ayton, R eh n q u ist a rg u ed :

The d u ty  o f  b o th  th e  D i s t r i c t  C ourt and th e  C o u rt o f  A ppeals 
in  a  ca se  such  a s  t h i s ,  where m andatory s e g re g a t io n  by law  
o f  th e  r a c e s  in  th e  sc h o o ls  has long  s in c e  ce a se d , i s  to  
f i r s t  d e te rm in e  w hether th e re  was any a c t io n  in  th e  conduct 
o f  th e  b u s in e s s  o f  th e  schoo l board  which was in te n d e d  to ,  
and in  f a c t ,  d is c r im in a te  a g a in s t  m in o r ity  p u p i l s ,  te a c h e r s ,  
and s t a f f  . . . .  I f  such v io la t io n s  a r e  found , th e  D i s t r i c t  
C ourt . . .  m ust d e te rm in e  how much in c re m e n ta l s e g re g a t iv e
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e f f e c t  th e se  v io la t io n s  had. on th e  r a c i a l  d i s t r i b u t i o n  
o f  th e  Dayton sch o o l p o p u la tio n  a s  p r e s e n t ly  c o n s t i tu te d ,  
when t h a t  d i s t r i b u t i o n  i s  compared to  what i t  would have 
been in  th e  absence o f  such  c o n s t i tu t i o n a l  v io l a t i o n s .
The remedy m ust be d es ig n ed  to  r e d r e s s  t h a t  d i f f e r e n c e ,  
and o n ly  i f  th e re  has  been a  system w ide im pact may th e re  
be a  system w ide remedy, [em p h asis  added] 65

A ll e ig h t  p a r t i c ip a t in g  j u s t i c e s  co n cu rred  in  th e  r e s u l t ,  b u t  J u s ­

t i c e s  Brennan and S tev en s  w rote s e p a ra te  co n cu rrin g  o p in io n s . J u s t i c e  

S tev en s  m erely  r e s t a t e d  h i s  p o s i t io n  th a t  d is c r im in a to ry  e f f e c t  i s  th e  

m ost im p o rta n t s in g le  so u rce  o f  ev idence  o f  d is c r im in a to ry  i n t e n t .  J u s t i c e  

B rennan, however, a ttem p ted  to  p la c e  th e  D ayton d e c is io n  in  th e  b ro a d e r  

c o n te x t o f  o th e r  C o u rt schoo l d e s e g re g a tio n  c a s e s .

B re n n a n 's  d e c is io n  amounted to  an a t te m p t to  re a d  th e  R eh n q u ist ma­

j o r i t y  o p in io n  a s  m erely  a  re s ta te m e n t o f  lo n g s ta n d in g  Supreme C ourt 

ap p ro ac h es. He su p p o rted  J u s t i c e  R e h n q u is t 's  c o n te n tio n  t h a t  th e  C o u r t 's  

o p in io n  upheld  Keyes and th u s  d en ied  t h a t  D ayton re p re s e n te d  any new r e ­

s t r i c t i o n  on d e s e g re g a tio n  e f f o r t s .  A ccording to  B rennan, none o f  th e  

p a r t i e s  to  th e  D ayton case  a c t u a l l y  contended th a t  th e  s p e c i f i c  v io la t io n s  

c i t e d  in  th e  D i s t r i c t  and A ppeals C ourt d e c is io n s  were s u f f i c i e n t  to  j u s t i ­

f y  th e  sweeping remedy, b u t  s i g n i f i c a n t l y  he n o ted  th e  c o n te n tio n  o f  th e  

re sp o n d e n ts  t h a t  a d d i t io n a l  ev id en ce  was a v a i la b le  which cou ld  be c o n t r o l ­

l i n g  on remand.

W hile a g re e in g  w ith  R e h n q u is t 's  view  th a t  th e  "cu m u la tiv e  v io la t io n s "  

were i n s u f f i c i e n t  to  j u s t i f y  th e  remedy p roposed , Brennan saw th e  e x is te n c e  

o f  th e se  v io l a t i o n s  a s  p o s s ib ly  in d ic a t iv e  o f  a  g e n e ra l  p o lic y  o f  d e l ib e r a t e  

s e g re g a t io n .  "W hile . . .  [ t h e  v io l a t i o n s ]  a r e  n o t s u f f i c i e n t  to  j u s t i f y  th e  

remedy imposed when co n s id e re d  s o le ly  a s  u n c o n s t i tu t io n a l  a c t i o n s , th e y  

c l e a r ly  a r e  v ery  s i g n i f i c a n t  a s  in d i c i a  o f  i n t e n t  on th e  p a r t  o f  th e  sch o o l 

b o a rd ."  Q uoting  from  Keyes Brennan n o te s  t h a t  " . . . a  f in d in g  o f  i n t e n t i o n a l  

s e g re g a t io n  a s  to  a  p o r t io n  o f  a  sch o o l system  i s  n o t  d evo id  o f  p ro b a tiv e
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v a lu e  in  a s s e s s in g  th e  schoo l a u t h o r i t i e s '  i n t e n t  w ith  r e s p e c t  to  o th e r  

p a r t s  o f  th e  same sy stem ."  ^

In  l i g h t  o f  K eyes, th e r e f o r e ,  would i t  n o t have been a p p ro p r ia te  f o r  

th e  C ourt to  have assumed t h a t  th e  s ig n i f i c a n t  r a c i a l  im balance found th ro u g h ­

o u t th e  system  r e s u l t e d  a l s o  from  in t e n t i o n a l  se g re g a tio n ?  As Brennan 

a rg u ed , "Once s e g re g a t iv e  i n t e n t  i s  found , th e  D i s t r i c t  C ourt may more 

r e a d i ly  conclude th a t  n o t  o n ly  b l a t a n t ,  b u t  a ls o  s u b t le  a c t io n s  — and 

in  some c irc u m stan c es  even in a c t io n  — j u s t i f y  a  f in d in g  o f  u n c o n s t i tu t io n ­

a l  s e g re g a tio n  th a t  m ust be re d re s s e d  by a  rem e d ia l busing  o rd e r  such a s  

t h a t  imposed in  t h i s  c a s e ."  ^

Brennan d id  n o t  go on to  weigh th e  s p e c i f i c  a c t io n s  o f  th e  Dayton 

Board in  t h i s  c o n te x t ,  b u t in  l i g h t  o f  Keyes th e  B o a rd 's  r e s c i s s io n  o f  i t s  

p re d e c e s s o rs ' acknowledgement o f  r e s p o n s ib i l i t y  f o r  s e g re g a tio n  in  Dayton 

ap p e a rs  to  ta k e  on g r e a t e r  s ig n if ic a n c e  th an  t h a t  a ss ig n e d  to  i t  by Rehn­

q u i s t .  A lthough p a s t  sch o o l board  a c t io n  m igh t n o t  ap p ea r to  p re s e n t  c l e a r  

o b je c t iv e  ev id en ce  o f  s e g re g a to ry  i n t e n t ,  can we n o t  assume th a t  a  b o a rd 's  

acknowledgem ent t h a t  i t  co u ld  have avo ided  s e g re g a t io n ,  in  i t s e l f ,  s u f f i c i e n t  

ev id en ce  o f  u n c o n s t i tu t io n a l  se g re g a tio n ?  I f  th e  C ourt d id  n o t  want to  

c o n s id e r  th e  w ithd raw al o f  th e  r e s o lu t io n  a s  u n c o n s t i tu t io n a l ,  m ight i t  n o t 

have judged th e  f a c t  o f  th e  o r ig in a l  r e s o lu t io n  a s  s u f f i c i e n t  p ro o f  t h a t  th e  

sch o o l board  was re s p o n s ib le  f o r  s e g re g a tio n  o r  was th e  C o u rt assum ing th a t  

th e  schoo l board  had a c te d  o u t o f  an o v e ra c tiv e  sen se  o f  g u i l t ?  One m ight 

s a f e ly  assume t h a t  i f  anyone knew who was r e s p o n s ib le  f o r  th e  r a c i a l  im­

b a la n c e  in  D ayton, i t  was th e  sch o o l board  i t s e l f .

T h is  i s s u e  i s  n o t  r a is e d  in  an e f f o r t  to  come to  an in d ep en d en t 

judgm ent o f  th e  f a c t s  in  t h i s  c a se , b u t  r a h t e r  to  p o in t  o u t th e  r e a l  d i s ­

t i n c t i o n  between th e  m a jo r ity  o p in io n  o f  R eh n q u ist and th e  concu rren ce  o f  

B rennan. W ithout hav ing  acknowledged i t ,  R eh n q u ist d id  r e j e c t  one o f  th e
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p r in c ip a l  p i l l a r s  o f  th e  Keyes d e c is io n ;  t h a t  i s ,  th e  v i r t u a l  presum ption  

in  Keyes t h a t  once se g re g a to ry  i n t e n t  i s  found a f f e c t in g  a  s i g n i f i c a n t  po r­

t io n  o f  a  d i s t r i c t ,  one can assume s e g re g a tio n  found e lsew here  i n  th e  

system  a ls o  r e s u l t s  from  se g re g a to ry  i n t e n t .

R a th e r  than  re a d in g  ev id en ce  o f  in t e n t io n a l  s e g re g a tio n  a s  s h i f t i n g  

th e  burden  o f  p ro o f  to  th e  d i s t r i c t  to  show t h a t  rem ain ing  r a c i a l  im­

b a lan ce  was n o t  o f  i t s  making, R eh n q u ist c a l le d  on th e  D i s t r i c t  C ourt 

to  d e te rm in e  " . . .h o w  much in c re m e n ta l s e g re g a to ry  e f f e c t  th e se  v io la t io n s  

had on th e  r a c i a l  d i s t r i b u t i o n  o f  th e  Dayton sch o o l p o p u la tio n  . . .  com­

p ared  to  what i t  would have been in  th e  absence  o f  such c o n s t i tu t i o n a l  

v io l a t i o n s . "  Having made such in e v i ta b ly  d i f f i c u l t  com parisons, th e  c o u r t  

was c a l le d  upon to  fo rm u la te  a  remedy "d es ig n ed  to  r e d r e s s  t h a t  d i f ­

f e r e n c e ."  ^

A lthough i t  i s  c e r t a in ly  p o s s ib le  to  re a d  D ayton a s  re a f f i rm in g  Keyes 

because th e re  i s  n o th in g  s p e c i f i c  in  th e  d e c is io n  p re v e n tin g  a  c o u r t  from 

co nclud ing  th a t  l im i te d  s e g re g a t io n  had system wide im p ac t, c l e a r ly  th e  

t h r u s t  o f  th e  d e c is io n  i s  to  r e s t r i c t  d e se g re g a to ry  o rd e r s .  A d i r e c t  

l i n k  betw een in t e n t io n a l  s e g re g a to ry  a c t io n  a f f e c t in g  a  p a r t  o f  a  schoo l 

system  and r a c i a l  im balance e lsew h ere  would presum ably be d i f f i c u l t  to  

p ro v e . And s ig n i f i c a n t l y  R eh n q u ist om its  any r e fe re n c e  to  s h i f t i n g  th e  

burden o f  p ro o f  to  sch o o l d i s t r i c t s  to  show t h a t  rem ain ing  r a c i a l  s e g re ­

g a t io n  was n o t  i n t e n t io n a l  once some ev id en ce  o f  s e g re g a to ry  i n t e n t  has  

been fo u n d . Only s e g re g a tio n  d i r e c t l y  l in k e d  to  s p e c i f i c  i n t e n t io n a l  s e g re ­

g a t iv e  a c t io n s  would be s u b je c t  to  j u d i c i a l  remedy under R e h n q u is t 's  

app ro ach . The use  o f  language such a s  " in c re m e n ta l s e g re g a to ry  e f f e c t "  

c e r t a in l y  im p lied  a  c a r e fu l  m easurem ent o f  s e g re g a t io n .  T h is  concern  f o r  

m e ticu lo u s  measurement was c a r r ie d  fo rw ard  m e ta p h o r ic a lly  in  th e  use  o f  th e  

term  " t a i l o r "  when th e  C o u rt, r e f e r r in g  to  Swann, s ta t e d :  "Once a  c o n s t i -
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t u t io n a l  v io la t io n  i s  found , a  f e d e r a l  c o u r t  i s  r e q u ire d  to  t a i l o r  ' t h e
69scope o f  th e  rem edy' to  f i t  ' t h e  n a tu re  o f  th e  v i o l a t i o n . '"

F in a l ly ,  i t  may n o t he i n s i g n i f i c a n t  t h a t  th e  m a jo r ity  d e c is io n  was 

w r it te n  by J u s t i c e  R eh n q u ist, a  d i s s e n t e r  in  Keyes

From W ashington to  Dayton

Looking s p e c i f i c a l l y  a t  th e  W ashington v . D a v is . A r lin g to n  H e ig h ts  

and D ayton d e c is io n s  to g e th e r ,  th e  f u l l  im portance o f  th e  C o u r t 's  renewed 

em phasis on f i r s t  f in d in g  th a t  r a c i a l  d is c r im in a t io n  i s  caused  by d e l ib e r ­

a t e  governm ent a c t io n  becomes c l e a r .  Only th o se  in s ta n c e s  o f  s e g re g a tio n  

which r e s u l t  from  a  governm en tal d e s ig n  to  se g re g a te  th e  r a c e s  a r e  un­

c o n s t i tu t i o n a l  (W ashington v . D a v is ) . Such a  d e s ig n  to  s e g re g a te  th e  

ra c e s  can be proved by ev idence  o f  a  p a t te r n  where B lack s  and w h ite s  

s im i la r ly  s i tu a te d  a r e  n o n e th e le s s  t r e a te d  d i f f e r e n t l y  in  a  s p e c i f i c  gov­

ernm ent a c t io n  (A r lin g to n  H e ig h ts ) .  I t  a p p e a rs , how ever, t h a t  governm ents 

a r e  n o t  re q u ire d  to  ta k e  in to  a cc o u n t d i s s i m i l a r i t i e s  in  th e  s i t u a t io n s  

o f  B lacks  and w h ite s  caused  by p r iv a te  d is c r im in a t io n .  L oca l a u t h o r i t i e s  

a r e ,  th e r e f o r e ,  f r e e  to  s e l e c t  p o l ic y  o p tio n s  b e fo re  them which have th e  

in e v i ta b le  e f f e c t  o f  r e in f o r c in g  r a c i a l  s e g re g a t io n , p ro v id ed  th e re  i s  no 

p ro o f t h a t  r a c i a l  s e g re g a t io n  was th e  in t e n t i o n a l  r e s u l t  o f  t h e i r  p o l i c i e s .  

F or exam ple, in  D ayton th e  f a c t  t h a t  neighborhood sc h o o ls  would have 

s tu d e n t  b o d ie s  which r e f l e c t  se g re g a te d  r e s i d e n t i a l  p a t te r n s  was c o n s id e r ­

ed i r r e l e v a n t  by th e  C o u rt. In  A rlin g to n  H e ig h ts  th e  f a c t  t h a t  th e  to w n 's  

r e f u s a l  to  g r a n t  a  zoning  v a r ia n c e  would n e g a te  a  s i g n i f i c a n t  o p p o r tu n ity  

to  p ro v id e  in te g r a te d  housing  was deemed n o n -d is c r im in a to ry  by th e  C o u rt.

T h is  r e f u s a l  o f  th e  C ourt to  ta k e  in to  acc o u n t th e  n a t u r a l ,  f o r e s e e ­

a b le ,  and p ro b ab le  im pact o f  s p e c i f i c  governm ental d e c is io n s  on th e  op­

p o r tu n i t i e s  o f  m in o r i t i e s  ru n s  c o n tra ry  to  many o f  th e  d i s t r i c t  c o u r t  c a se s
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d is c u s s e d  in  C h ap te r Two and ap p ea rs  a s  w ell to  be in c o n s i s t e n t  w ith  th e  

mandate o f  Swann and Keyes

Summary and C onclusions

The purpose o f  th e  d is c u s s io n  th a t  fo llo w s  i s  to  a r r i v e  a t  some p r e ­

lim in a ry  co n c lu s io n s  concern ing  how th e  approaches adop ted  by th e  Supreme 

C ourt in  th e  mid 1970s r e l a t e  to  th o se  found in  th e  l i t e r a t u r e  and th o se  

adop ted  p re v io u s ly  by b o th  low er c o u r ts  and by th e  Supreme C ourt i t s e l f .

W ashington v . D avis made i t  c l e a r  t h a t  d is p ro p o r t io n a te  r a c i a l  im­

p a c t  a lo n e  would n o t  be s u f f i c i e n t  ev idence  o f  a  r a c i a l  c l a s s i f i c a t i o n  

j u s t i f i a b l e  o n ly  by some com pelling  s t a t e  i n t e r e s t .  D is p ro p o r t io n a te

r a c i a l  im pact i s  o n ly  c o n s t i tu t i o n a l l y  s u sp e c t when i t  " . . . i s  v e ry  d i f -

70f i c u l t  to  e x p la in  on n o n - r a c ia l  g ro u n d s ."  T h is  approach  r e q u ir in g  

ev idence  o f  s e g re g a to ry  i n t e n t  was c o r r e c t ly  d e sc r ib e d  in  "Reading th e  

Mind o f  th e  School Board" and c lo s e ly  p a r a l le l e d  th e  p o s i t io n  o f  th e  

D i s t r i c t  C ourt in  th e  B oston c a s e . By f a i l i n g ,  how ever, to  condemn p o l i ­

c i e s  which e f f e c t iv e l y  se g re g a te d  th e  m in o r ity , th e  C ourt in  e f f e c t  r e ­

je c te d  th e  app roaches o u tl in e d  in  th e  l i t e r a t u r e  by R ic h te r  and Goodman 

and in  th e  d e c is io n  in  th e  H a rt c a se .

The p o in ts  o f  in q u iry  o u t l in e d  in  th e  A rlin g to n  H e ig h ts  d e c is io n  

s im i la r ly  su p p o rted  a  narrow  c o n s tru c t io n  o f  th e  meaning o f  s e g re g a to ry  

i n t e n t .  The C ourt r e je c te d  any a f f i rm a t iv e  req u ire m en t to  p u rsue  i n t e g r a ­

t io n  o r  even weigh v a lu e s  in h e re n t  in  in t e g r a t i o n .  R a th e r , th e  C o u rt 

r e q u ire d  a  se a rc h  o f  th e  d e c is io n  making p ro c e s se s  o f  a  community i n  an 

a tte m p t to  i d e n t i f y  some t a i n t  o f  d is c r im in a t io n  — some d e v ia t io n  from 

th e  norm in  term s o f  th e  sequences o f  d e c is io n s ,  p ro ced u res  ad o p ted , sub­

s ta n t iv e  c o n s id e ra t io n s  o r  some d i r e c t  ev idence  o f  s u b je c t iv e  d is c r im in a ­

to ry  m o tiv a tio n .
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What th e  C ourt f a i l e d  to  c o n s id e r ,  how ever, was th e  p o s s i b i l i t y  th a t  

th e  norm al p ro ced u res  o f  a  community m ight h id e  a  d is c r im in a to ry  p u rp o se . 

While a l l  b u t  R o b ert R ic h te r  and th e  D i s t r i c t  C ourt in  th e  H art d e c is io n  

reco g n ized  th e  Supreme C o u r t 's  re q u ire m en t t h a t  a  pu rpose  o r  i n t e n t  to  

s e g re g a te  i s  n e c e ssa ry  to  e s t a b l i s h  a  c o n s t i tu t i o n a l  v io l a t i o n ,  s e v e ra l  

o f  th e  D i s t r i c t  C o u rts  and le g a l  s c h o la rs  d is c u s se d  e a r l i e r  found such i n ­

t e n t  in  th e  f a i l u r e  o f  sch o o l a u t h o r i t i e s  to  ad o p t th e  l e a s t  s e g re g a t iv e  

p o l i c i e s  a v a i la b le  to  them. Such, to  v a ry in g  d e g re e s , was th e  p o s i t io n  

o f  M argaret M arsh a ll and Owen F is s  and th e  D i s t r i c t  C o u rts  in  th e  P o n t ia c , 

Kalam azoo. H oots and Husbands d e c is io n s .

A lthough , a s  o u r d is c u s s io n  in  C hap ter T hree in d ic a te d ,  many o f  th e  

D i s t r i c t  C ourts  d is c u s s e d  ev idence  o f  th e  m a n ip u la tio n  o f  neighborhood 

sch o o l b o u n d a rie s  o r  o th e r  i r r e g u l a r  p r a c t ic e s  which m igh t amount to  

s u f f i c i e n t  ev idence o f  d is c r im in a to ry  i n t e n t  to  meet even th e  p o s t -  

W ashington v . D av is re q u ire m e n ts , c l e a r ly  th e  s ta n d a rd s  employed by th e  

D i s t r i c t  C o u rts , th em se lv es , a lo n g  w ith  s ta n d a rd s  fo rm u la te d  by th e  c o n s t i ­

tu t io n a l  s c h o la rs  d is c u s s e d  in  C hap ter Two v ary  c o n s id e ra b ly  from  th e  s ta n ­

d a rd s  adop ted  by th e  Supreme C o u rt.

The fo u n d a tio n  f o r  th e  c u r r e n t  Supreme C ourt approach  was l a i d  in  

M il l ik e n . In  th e  fo u r  m e tro p o li ta n  d e s e g re g a tio n  c a s e s  d is c u s s e d  in  Chap­

t e r  F our, th e  Supreme C ourt r e je c te d  m e tro p o li ta n  rem ed ies tw ic e , t a c i t l y  

ac c e p te d  a n o th e r  and e x p l i c i t l y  sa n c tio n e d  a n o th e r .  I n  none o f  th e s e  c a s e s ,  

how ever, d id  th e  C o u rt a c c e p t ev id en ce  o f  th e  mere a v a i l a b i l i t y  o f  l e s s  

s e g re g a t iv e  a l t e r n a t i v e  p o l i c i e s  a s  s u f f i c i e n t  in d ic a to r s  o f  u n c o n s t i tu ­

t i o n a l  s e g re g a t io n .  In  a l l  f o u r  c a se s  a  m e tro p o li ta n  remedy was c l e a r ly  

w ith in  th e  powers o f  th e  governm ent to  p ro v id e  and such  a  remedy would have 

s u b s t a n t i a l l y  in c re a s e d  th e  o p p o r tu n i t ie s  f o r  in t e g r a t i o n .  B ut t h i s  e v i ­

dence a lo n e  was i n s u f f i c i e n t .  Only when i t  was shown in  H i l l s  t h a t  HUD
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had co o p era ted  w ith  th e  Chicago Housing A u th o r ity  to  c o n fin e  m in o rity

housing  to  th e  in n e r  c i t y  d id  th e  C ourt approve a  m e tro p o li ta n  rem edy. In

th e  W ilm ington case  th e  d i r e c t  invo lvem en t o f  th e  subu rbs in  de ju r e  s e g re ­

g a t io n  l i k e l y  se rv ed  a s  th e  b a s i s  f o r  th e  C o u r t 's  f a i l u r e  to  o v e r tu rn  a

m e tro p o li ta n  d e se g re g a tio n  p la n .

F in a l ly ,  d e s p i te  th e  d is c u s s io n  by th e  D i s t r i c t  C o u rts  in  th e  th r e e  

m e tro p o li ta n  schoo l c a s e s  o f  th e  r o le  o f  housing  s e g re g a t io n  in  th e  r a c i a l  

i s o l a t i o n  o f  c i t y  from  suburb , th e  Supreme C ourt e v id e n tly  d id  n o t  c o n s id e r  

such ev id en ce  to  be a  s u f f i c i e n t  b a s i s  f o r  o rd e r in g  m e tro p o li ta n  d e s e g re ­

g a t io n .

Of c o u rse , we m ust re c o g n iz e  th e  d i s t i n c t i o n  t h a t  th e  C ourt made b e­

tween rem ed ies w ith in  a  s in g le  j u r i s d i c t i o n  and rem ed ies which m ight i n t e r ­

f e r e  w ith  th e  autonomy o f  s e p a ra te  s t a t e  s u b d iv is io n s .  The im p lic a t io n ,  

how ever, t h a t  th e  m e tro p o li ta n  c a s e s  l a id  th e  fo u n d a tio n  f o r  f u r th e r  r e ­

s t r i c t i o n s  on th e  rem e d ia l powers o f  th e  c o u r ts  was l a t e r  su p p o rted  by 

th e  Supreme C o u r t 's  r u l in g  in  th e  Dayton c a s e .

In  Dayton th e  re q u ire m e n t a r i s i n g  from G reen and Swann th a t  d i s t r i c t s  

found g u i l t y  o f  de ju r e  s e g re g a tio n  pu rsue  maximum f e a s ib l e  d e s e g re g a tio n  

a p p e a rs  to  have been abandoned. Now o n ly  th e  s p e c i f i c  e f f e c t s  o f  proved 

i n t e n t i o n a l ly  se g re g a to ry  co nduct need be rem edied .

The s ta n d a rd s  t h a t  th e  Supreme C ourt adop ted  in  i t s  d e c is io n s  in  19?6 

and 1977 amount to  a  C o u rt p o s i t io n  t h a t  so long  a s  sch o o l p o l i c i e s  them­

s e lv e s  a r e  c o lo r  b l in d ,  a s  long  a s  th ey  a r e  n o t  d es ig n ed  to  e x a c e rb a te  

s e g re g a t io n ,  th ey  a r e  c o n s t i t u t i o n a l .  School d i s t r i c t s  need n o t even meet 

th e  re q u ire m e n ts  o u t l in e d  by J u s t i c e  Pow ell in  h i s  c o n c u rrin g  o p in io n  in  

Keyes to  pu rsue  t r a d i t i o n a l  s tu d e n t  a ss ig n m en t p o l i c i e s  in  such a  way a s  

to  maximize in t e g r a t i o n ,  and th ey  c e r t a in l y  need n o t s a t i s f y  th e  s ta n d a rd s  

p roposed  in  much o f  th e  l i t e r a t u r e  o r  th e  s ta n d a rd s  ad o p ted  by s e v e ra l  d i s ­
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t r i c t  c o u r ts  which r e q u ire d  sch o o l a u t h o r i t i e s  to  pu rsue  o n ly  th o se  p o te n ­

t i a l  s tu d e n t  a ss ig n m en t p o l i c i e s  which prom ise to  produce maximum p r a c t i c a l  

in t e g r a t i o n .
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CHAPTER SIX

IDENTIFYING DISCRIMINATORY INTENT:

ANALYSIS OF THE COMPONENTS OF THE POLICY MAKING PROCESS

The s ta n d a rd s  d e v ise d  by c o u r ts  to  i d e n t i f y  u n c o n s t i tu t io n a l  s e g re ­

g a t io n  r e f l e c t  th e  c o u r t 's  u n d e rs tan d in g  o r  i n t e r p r e t a t i o n  o f  th e  p o lic y  

making p ro c e s s  in  American com m unities. Some s c h o la r s ,  and a t  l e a s t  one 

o f  th e  D i s t r i c t  C ourts  s tu d ie d  have presumed t h a t  a l l  s e g re g a t io n , re g a rd ­

l e s s  o f  cause  i s  u n c o n s t i tu t io n a l .  I n  m ost in s ta n c e s ,  b o th  c o u r ts  and 

c o n s t i tu t i o n a l  s c h o la r s  have presumed th a t  e f f e c t i v e l y  s e g re g a to ry  p o l i ­

c i e s  were th e  p ro d u c ts  o f  s e g re g a to ry  i n t e n t .  Some, how ever, in c lu d in g  

th e  Supreme C o u rt, have been u n w ill in g  to  presume t h a t  p u b lic  a u t h o r i t i e s  

a lw ays in te n d  th e  r a c i a l  consequences o f  t h e i r  a c t io n s .  S p e c i f i c a l ly ,  th e  

C ourt has re fu s e d  to  a u to m a tic a l ly  condemn neighborhood sch o o l p o l i c ie s  

which produce se g re g a te d  sch o o ls  in  r e s i d e n t i a l l y  s e g re g a te d  com m unities.

In  an  a t te m p t to  e v a lu a te  th e  C ourt p o s i t io n ,  t h i s  c h a p te r  w i l l  tu rn  

away from  s p e c i f i c  c o u r t  c a se s  and c o n s t i t u t i o n a l  q u e s t io n s  to  a  d is c u s ­

s io n  o f  some is s u e s  in v o lv e d  in  v a r io u s  p o l i t i c a l  s c ie n c e  app roaches to  

a n a ly z in g  th e  p o lic y  making p ro c e s se s  in  American com m unities. The q u es­

t io n  to  be in v e s t ig a te d  i s :  under what c irc u m sta n c e s  m igh t one be j u s t i ­

f i e d  in  assum ing th a t  th e  a c tu a l  r e s u l t s  o f  p u b lic  p o l ic y  making r e f l e c t  

th e  i n t e n t  o f  th o se  in v o lv ed  in  th e  d e c is io n  making p ro cess?  To fram e th e  

q u e s tio n  in  term s o f  th e  i s s u e  o f  sch o o l s e g re g a t io n :  when m ight d is c r im i­

n a to ry  e f f e c t  be in d ic a t iv e  o f  d is c r im in a to ry  in te n t?

F ollow ing  a n a ly s i s  o f  th e  is s u e s  in v o lv ed  in  in t e r p r e t i n g  th e  i n t e n t  

o f  p o lic y  m akers, t h i s  c h a p te r  w i l l  fo c u s  d i r e c t l y  on th e  i s s u e  o f  n e ig h b o r­

hood schoo l p o lic y  in  r e s i d e n t i a l l y  s e g re g a te d  com m unities. In  l i g h t  o f  

a v a i la b le  e m p ir ic a l ev id en ce  on r e s i d e n t i a l  s e g re g a t io n  and "w hite  f l i g h t , "
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I  w i l l  a rg u e  th a t  neighborhood sch o o l p o l i c i e s ,  them se lv es , n o t o n ly  r e ­

f l e c t  r e s i d e n t i a l  s e g re g a t io n , b u t  p o s s ib ly  c o n tr ib u te  to  such  s e g re g a tio n  

a s  w e ll .

Both in  th e  in v e s t ig a t io n  o f  th e  p o lic y  making p ro c e s s  and o f  th e  

r e l a t io n s h ip  between neighborhood sch o o l p o l ic y  and r e s i d e n t i a l  s e g re g a ­

t i o n ,  I  w i l l  a rg u e  t h a t  th e re  a r e  s u f f i c i e n t  grounds f o r  presum ing th a t  

e f f e c t iv e l y  s e g re g a t iv e  p o l i c i e s  r e f l e c t  s e g re g a t iv e  i n t e n t .  I n  do ing  so , 

however, I  do n o t con tend  th a t  a l l  governm ent a c t io n s  t h a t  p la c e  d is p r o ­

p o r t io n a te  bu rdens on B lack s a r e  n e c e s s a r i ly  u n c o n s t i tu t io n a l .  R a th e r , in  

re sp o n se  to  th e  ex p re ssed  concern  o f  th e  Supreme C ourt in  th e  W ashington v . 

D avis d e c is io n  ab o u t th e  p o s s ib ly  sweeping im pact o f  a  r u le  t h a t  a l l  e f ­

f e c t iv e ly  d is c r im in a to ry  p o l i c i e s  a r e  u n c o n s t i tu t io n a l ,  I  w i l l  i d e n t i f y  

grounds to  d i s t i n g u is h  p o l i c i e s  which e f f e c t iv e l y  i s o l a t e  B lack s  in  sc h o o ls  

from o th e r  governm ent p o l i c i e s  which may have th e  e f f e c t  o f  p la c in g  g r e a t e r  

bu rdens on m in o r i t i e s  th an  on w h ite s .

The " R a tio n a l A ctor" Model and S e g re g a tiv e  I n t e n t

The b u lk  o f  c u r r e n t  l i t i g a t i o n  to  d e te rm in e  w hether a  neighborhood 

sch o o l system  which e f f e c t iv e l y  s e g re g a te s  m in o r ity  c h i ld re n  i s  th e  p ro d u c t 

o f  s e g re g a t iv e  i n t e n t  in v o lv e s  u rb an iz ed  a r e a s .  I n  r u r a l  a r e a s  where sch o o l 

c h i ld re n  a r e  r o u t in e ly  bused to  sc h o o l, th e  neighborhood sch o o l system  gen­

e r a l l y  does n o t  e x i s t .  In  such a re a s  th e  p re sen ce  o f  a  p red o m in an tly  m inor­

i t y  sch o o l in  a  p red o m in an tly  w h ite  community would be v ery  d i f f i c u l t  to  

e x p la in  on n o n - r a c ia l  g ro u n d s . The q u e s tio n  t h a t  i s  r e a l l y  b e fo re  u s , th e n , 

i s  under what c irc u m stan c es  m igh t we conclude th a t  urban  sch o o l a u t h o r i t i e s  

in te n d  r a c i a l  s e g re g a t io n .  O r, to  p u t  th e  q u e s tio n  a n o th e r  ways when can we 

conclude t h a t  th e  e f f e c t  o f  th e  a c t io n s  o f  p u b lic  a u t h o r i t i e s  i s  th e  p ro d u c t 

o f  t h e i r  in te n t io n ?
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The a u th o rs  o f  th e  Y ale Law J o u rn a l  n o te ,"R ead in g  th e  Mind o f  th e  

School B o ard ,"  d is c u s se d  above in  C hap ter Two, made an a s s e r t io n  t h a t  to  

many s tu d e n ts  o f  p o l i t i c a l  s c ie n c e  would seem h ig h ly  q u e s tio n a b le .  They 

s ta t e d  t h a t  " . . .a  s u b s t a n t i a l  body o f  s o c ia l  th e o ry  p o s tu la te s  a  model o f  

i n s t i t u t i o n s  a s  u n i ta r y  e n t i t i e s  ( ' r a t i o n a l  a c t o r s ' )  t h a t  p u rsue  t h e i r  

g o a ls  th ro u g h  p u rp o se fu l a c t io n ."  ^

In  su p p o r t o f  t h e i r  argum ent, th e  a u th o rs  c i t e  Graham A l l i s o n 's  

w r itin g  on th e  Cuban m is s i l e  c r i s i s .  In  r e ly in g  on A ll is o n  th e y  f a i l  in  

th e  f i r s t  p la c e  to  re c o g n iz e  an im p o rta n t d i s t i n c t i o n  betw een th e  d e c is io n  

environm ent o f  s t r a t e g i c  p la n n e rs  where th e  consequences o f  e r r o r  cou ld  

be n u c le a r  a n n ih i la t io n  and th e  r a t h e r  r o u t in e  d e c is io n  making o f  p u b lic  

a u t h o r i t i e s  in  urban  governm ents. E q u a lly  im p o r ta n t, however, they  n e g le c t  

to  m ention th a t  th e  " r a t i o n a l  a c to r "  model was o n ly  one o f  th e  m odels d i s ­

cussed  by A ll i s o n .  And, in d e ed , A ll is o n  argued  th a t  th e  e x p la n a to ry  v a lu e
2

o f  th e  model even in  th e  fo re ig n  p o lic y  a re a  was l im i te d .

A ll is o n  d is c u s s e d  two o th e r  m odels o f  d e c is io n  making w hich, a s  w i l l  

soon be a p p a re n t ,  would n o t  su p p o rt a  c o n c lu s io n  t h a t  governm en tal a c to r s  

a c t  a s  " u n i ta ry  e n t i t i e s "  and which c a s t  s i g n i f i c a n t  d o u b t on w hether one 

would be j u s t i f i e d  in  conclud ing  t h a t  a g e n c ie s  in te n d  th e  a c tu a l  e f f e c t s  

o f  t h e i r  a c t io n s .

W ithout d e s c r ib in g  th e  e lem en ts  o f  th e  " b u re a u c ra t ic  p o l i t i c s "  model 

d is c u s s e d  in  A ll i s o n ,  I  w i l l  qu o te  from  h is  o b s e rv a tio n  conce rn ing  th e  i n ­

t e n t  o f  d e c is io n  m akers: "A ction  does n o t p resuppose  in t e n t i o n .  The sum 

o f  b e h a v io r  o f  r e p r e s e n ta t iv e s  o f  a  governm ent r e le v a n t  to  an i s s u e  was 

r a r e l y  in te n d e d  by any in d iv id u a l  o r  g ro u p . R a th e r , s e p a ra te  in d iv id u a ls

w ith  d i f f e r e n t  in t e n t io n s  c o n tr ib u te d  p ie c e s  which compose an outcome d i s -
3

t i n c t  from  what anyone would have ch o sen ."  ^

The th i r d  model d is c u s s e d  by A ll is o n ,  " th e  o rg a n iz a t io n a l  p ro c e ss

190



parad igm ,"  a ls o  d i f f e r s  m arkedly from th e  r a t i o n a l  a c to r  m odel. W ithout 

o u t l in in g  th e  assum ptions o f  th e  model in  any com prehensive manner, a  

p o in t  o f  d i r e c t  concern  to  us i s  th e  e s s e n t i a l l y  c o n s e rv a t iv e , r o u t in e  

n a tu re  o f  governm ent perform ance under th e  m odel. O rg a n iz a tio n a l a c t i v i t y  

" . . .d o e s  n o t  c o n s t i tu te  f a r - s ig h te d ,  f l e x i b l e  a d a p ta t io n  to  ' t h e  i s s u e '

. . . .  D e ta i l  and nuances o f  a c t io n  by o rg a n iz a tio n s  a r e  de te rm in ed  by 

ro u t in e  . . . . "  S im ply, p o lic y  making seen  from th e  p e r s p e c t iv e  o f  th e  

o rg a n iz a t io n a l  model c o n f l i c t s  w ith  th e  view o f  p o l i t i c a l  i n s t i t u t i o n s  a s  

" . . . u n i t a r y  e n t i t i e s  ( ' r a t i o n a l  a c t o r s ')  t h a t  p u rsu e  t h e i r  g o a ls  th rough  

p u rp o se fu l a c t io n ."  ^

R e lian ce  on A l l i s o n 's  d is c u s s io n  o f  fo re ig n  p o lic y  d e c is io n  making 

to  e x p la in  th e  a c t io n s  o f  schoo l and housing  i n t e r e s t s  i s  q u e s t io n a b le .  

A ll is o n  even d e n ie s  th e  f u l l  e x p la n a to ry  v a lu e  o f  th e  r a t i o n a l  a c to r  model 

in  th e  fo re ig n  p o lic y  s e t t i n g ,  and he n o te s  t h a t  judgm ents co n cern ing  th e  

u t i l i t y  o f  any such model "would r e q u ir e  a  typo lo g y  o f  d e c is io n s  and a c ­

t i o n s ,  some o f  which a r e  more am enable to  tre a tm e n t in  te rm s o f  one model 

and some a n o th e r ."  ^

As we move d i r e c t l y  in to  a  rev iew  o f  p o lic y  making m odels more ap p ro ­

p r i a t e  to  th e  urban  p o lic y  s e t t i n g ,  i t  w i l l  become c l e a r  t h a t  th e  r a t i o n a l  

a c to r  model i s  n o t w idely  acc ep ted  a s  a  to o l  f o r  u n d e rs ta n d in g  th e  urban  

p o lic y  making p ro c e s s .  B u t t h i s  f a c t  by i t s e l f  does n o t  j u s t i f y  a  co n c lu ­

s io n  th a t  sch o o l a u t h o r i t i e s ,  f o r  exam ple, do n o t in te n d  th e  " n a tu r a l ,  p rob - 

a b a l  and fo re s e e a b le "  consequences o f  a c t io n s  t h a t  r e s u l t  in  r a c i a l l y  i s o ­

l a t e d  s c h o o ls . A ll  i t  d em o n stra te s  i s  t h a t  such an assum ption  m ust be based 

on grounds o th e r  than  a  sim ple r e l i a n c e  on a  r a t i o n a l  a c to r  model o f  d e c i ­

s io n  making.
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C r i t iq u e s  o f  th e  " r a t i o n a l  a c to r ” model L in e b e rry  and Sharkansky in
7

t h e i r  s tu d y , Urban P o l i t i c s  and P u b lic  P o l ic y , l i s t  s e v e ra l  rea so n s  

" .. .w h y  d e c is io n s  in  p u b lic  ( o r  p r iv a te )  b o d ie s  r a r e ly  m easure up to  th e
Q

e x a c tin g  s ta n d a rd s  o f  pu re  r a t i o n a l i t y . "  Among th e  re a so n s  l i s t e d  a r e  

" tim e  p re s s u re s "  and th e  " c o s ts  o f  in fo rm a tio n ."  S im ply, m ost p o lic y  mak­

e r s  la c k  b o th  th e  tim e and re s o u rc e s  to  accum ula te  a l l  th e  in fo rm a tio n  

t h a t  would be n e c e ssa ry  to  su rvey  a l l  p o s s ib le  p o lic y  a l t e r n a t i v e s .  C i t ­

in g  Anthony Downs, th ey  n o te  t h a t  because o f  th e  c o s ts  o f  o b ta in in g  i n f o r ­

m ation "an im p o rta n t d eg ree  o f  u n p r e d ic ta b i l i ty  i s  u s u a l ly  in v o lv ed  in
9

making d e c is io n s ."  And th e  c o s ts  o f  o b ta in in g  in fo rm a tio n  o f te n  le a d  

d e c is io n  m akers to  c u t  o f f  t h e i r  s e a rc h  f o r  in fo rm a tio n  " .. .w h e n  th ey  d i s ­

co v er a  mode o f  o p e ra t io n  th a t  in v o lv e s  th e  l e a s t  p rofound change in  th en  

e s ta b l is h e d  p rog ram s."  ^  Using a  term  su p p lie d  by H e rb e rt Simon, ^  th e  

se a rc h  w i l l  end when th e  p a r t i c ip a n t s  can " s a t i s f i c e "  — when " . . . t h e y  

f in d  som ething th a t  w i l l  work, t h a t  w i l l  p ro v id e  some r e l i e f  from th e  p e r ­

c e iv ed  d i f f i c u l t i e s  w ith o u t th re a te n in g  u n d e s ira b le  u n r e s t  w ith in  th e  b u reau ­

c rac y  and [ s ig n i f i c a n t l y ]  among o th e r  d e c is io n  m akers and i n t e r e s t  g ro u p s ."  12 

An a d d i t io n a l  c o n s t r a in t  on th e  r a t i o n a l i t y  o f  th e  p o lic y  making p ro ­

c e s s  i s  th e  f a c t  t h a t  governm ents sometimes p u rsu e  in c o m p a tib le  p o l i c i e s  

S im u la te o u s ly ; t h a t  i s ,  one agency cou ld  p u rsu e  p o l i c i e s  t h a t  make th e  

im m ediate accom plishm ent o f  a n o th e r  a g e n c y 's  g o a ls  d i f f i c u l t  o r  im pos­

s i b l e .  ^

The f i n a l  f a c t o r  m entioned by L in e b e rry  and Sharkansky i s  th e  "con­

s t r a i n t  o f  f e a s i b i l i t y " ;  t h a t  i s ,  th e  d e te rm in a tio n  o f  w hat to  do ab o u t a

p a r t i c u l a r  problem  i s  made n o t  on th e  b a s is  o f  what i s  " r a t i o n a l"  b u t  by
14

what w i l l  " s e l l "  to  th e  e l e c to r a t e  and to  p o l i t i c a l  i n f l u e n t i a l s . T h is

f i n a l  f a c t o r ,  l i k e  th o se  a lre a d y  d is c u s s e d , i s  im p o rta n t n o t  because  i t  

p re v e n ts  p o lic y  m akers from  accom plish ing  an end th e y  d e s i r e  to  a c h ie v e .
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R ath e r, i t  i s  im p o rta n t because i t  a f f e c t s  th e  n a tu re  o f  th e  g o a ls  t h a t  

p o lic y  m akers w i l l  a t te m p t to  accom plish . S im ply, p o l i c i e s  w i l l  he d e ­

s ig n ed  to  accommodate th e  p e rc e iv e d  d e s i r e s  o f  th e  im p o rta n t segm ents o f  

th e  community.

The n o n - r a t io n a l  a s p e c ts  o f  th e  p o lic y  making p ro c e ss  would seem to  

c a s t  s i g n i f i c a n t  d o u b t on any p resum ption  th a t  p o l ic y  m akers in te n d e d  th e  

consequences o r  e f f e c t s  o f  t h e i r  a c t io n s .  ^  L in e b e rry  and Sharkansky 

d e s c r ib e  what th e y  term  " s p i l l  o v e r  e f f e c t s "  o r  th e  " u n a n tic ip a te d  p ro d u c ts  

o f  p o l ic y ."  D isc u ss in g  s p e c i f i c a l l y  th e  urban  p o lic y  env ironm ent, th ey  

ob serv e : "U nintended im pacts  a r i s e  because  th e  urban  system  c o n s is t s  o f  

i n t e r r e l a t e d  p a r t s  t h a t  in f lu e n c e  one a n o th e r  and because in fo rm a tio n  a b o u t 

a l l  th e  p o te n t i a l  e f f e c t s  o f  a  p o l ic y  i s  u n a v a i la b le ."  ^

C r i t iq u e s  o f  th e  " r a t i o n a l  a c to r "  model and sch o o l s e g re g a tio n  Looking 

a t  th e  i s s u e s  in v o lv ed  in  sch o o l a d ju d ic a t io n  from  th e  p e r s p e c t iv e s  o f  th e  

c r i t i c s  o f  th e  r a t i o n a l  a c to r  m odel, i t  m ight be u n reaso n ab le  to  assume 

t h a t  sim ply  on th e  b a s i s  o f  f in d in g  a  s e g re g a to ry  e f f e c t  o f  p a r t i c u l a r  

s tu d e n t  a ss ig n m en t p o l i c i e s  t h a t  th e  sch o o l o f f i c i a l s  r e s p o n s ib le  f o r  

th o se  p o l i c i e s  in te n d e d  to  produce s e g re g a t io n . Such a  p o s i t io n  cou ld  be 

based  on a  number o f  grounds d is c u s se d  above. F i r s t ,  p o l i c i e s  o f te n  have 

u n in ten d ed  " s p i l l  o v e r e f f e c t s " ;  f o r  exam ple, a  r i g i d  adherence  to  a  n e ig h ­

borhood sch o o l p o lic y  by a  schoo l board  m ight p ro v id e  a  read y  means o f  

"escap e"  f o r  w h ite s  seek in g  to  av o id  i n t e g r a t i o n .  I f  p eop le  know th a t  

sim ply  by changing  p la c e  o f  re s id e n c e  th ey  can change sc h o o ls , a  n e ig h ­

borhood p o lic y  i n i t i a l l y  d es ig n ed  f o r  "w a lk -in "  convenience cou ld  have th e

u n in ten d ed  consequence o f  encourag ing  w h ite s  to  s h i f t  neighborhoods and

17th u s  produce se g re g a te d  s c h o o ls .

A no ther ty p e  o f  u n in ten d ed  r e s u l t  cou ld  be produced by th e  need o r
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d e s i r e  to  l i m i t  th e  amount o f  in fo rm a tio n  accum ulated  b e fo re  d e c is io n s  a r e  

made. An example would be th e  s i t u a t io n  o f  sch o o l a u t h o r i t i e s  co n fro n te d  

w ith  a  new housing  developm ent w ith in  t h e i r  d i s t r i c t .  T h e ir  im m ediate 

need would be to  d e te rm in e  th e  number o f  p o te n t i a l  new s tu d e n ts  which would 

be added to  t h e i r  sch o o l d i s t r i c t ' s  e n ro llm e n t and to  p la n  f a c i l i t i e s  f o r  

th o se  s tu d e n ts .  A sim ple  s o lu t io n  would be to  b u i ld  a  new neighborhood 

schoo l w ith in  th e  a re a  o f  th e  new housing  developm ent in  co n fo rm ity  w ith  

an e x i s t in g  neighborhood sch o o l p o l ic y .  L im its  on th e  a u t h o r i t i e s '  a b i l ­

i t y  to  assem ble o r  cope w ith  in fo rm a tio n  cou ld  cause  them to  sim ply  i g ­

n o re  th e  f a c t  t h a t  th e  new developm ent would i n  a l l  p r o b a b i l i ty  be a l l

w h ite  e i t h e r  because  o f  th e  income le v e l  o f  th e  te n a n ts  o r  b ecause  o f  p r i -

18v a te  housing  d is c r im in a t io n .

C r i t i c s  o f  th e  r a t i o n a l - a c t i v i s t  model m igh t f e e l  t h a t  i t  would be 

u n reaso n ab le  to  h o ld  sch o o l o f f i c i a l s  re s p o n s ib le  f o r  th e  r a c i a l  im pact 

on th e  sc h o o ls  o f  th e  housing  developm ent. The p rim ary  concern  o f  sch o o l 

o f f i c i a l s  i s ,  a f t e r  a l l ,  e d u c a tio n , and norm al o p e ra tin g  p ro ced u re s  would 

cause them to  c o n fin e  t h e i r  a t t e n t i o n  to  th e  n e c e ssa ry  a d d i t io n s  i n  sch o o l 

c a p a c i t i e s  to  accommodate new s tu d e n ts .  The r a c i a l  c h a r a c t e r i s t i c s  o f  

housing  developm ents a r e  th e  concern  o f  th e  housing  o f f i c i a l s .

T h is  ty p e  o f  example cou ld  se rv e  a s  w e ll to  i l l u s t r a t e  th e  observed  

te n d e n c ie s  o f  governm ent a g e n c ie s  to  sometimes p u rsue  in c o m p a tib le  g o a l s .  

W hile zoning o r  housing  a u t h o r i t i e s  m ight e i t h e r  p la n  in  a  r a c i a l l y  d is c r im ­

in a to ry  fa s h io n  o r  t o l e r a t e  r a c i a l  d is c r im in a t io n  among p r iv a t e  housing  

i n t e r e s t s ,  sch o o l o f f i c i a l s  m igh t g e n u in e ly  d e s i r e  in te g r a te d  sc h o o ls . 

B ecause housing  p o l i c i e s  c o n f l i c t  w ith  schoo l g o a ls ,  th e  d e s i r e  o f  sch o o l 

a u t h o r i t i e s  m igh t be th w a rte d .

From th e  p e r s p e c t iv e ,  th e n , o f  some c r i t i c s  o f  th e  " r a t i o n a l  a c to r "  

model o f  d e c is io n  making, a t  f i r s t  g la n c e  a t  l e a s t ,  i t  a p p e a rs  q u i t e  re a so n -
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a b le  to  a s s e r t  t h a t  sch o o l o f f i c i a l s  do n o t  alw ays in te n d  th e  " n a tu r a l ,

p ro b a b le , and fo re s e e a b le  consequences" o f  t h e i r  a c t io n s .  School board

p o l i c i e s  p roducing  se g re g a te d  sc h o o ls  m ight be th e  r e s u l t  o f  in a d eq u a te

in fo rm a tio n  concern ing  th e  consequences o f  a c t io n s  s e le c te d ,  in c o m p a tib le

g o a ls  pu rsued  by o th e r  autonomous p u b lic  o r  p r iv a te  a g e n c ie s , o r  s im p ly ,

19to  u se  a  term  s u p p lie d  by Owen F is s ,  '  a  " d is re g a rd "  f o r  ra c e  a s  a  n e c e s ­

s a ry  concern  o f  schoo l o f f i c i a l s  in  p lan n in g  sch o o l c a p a c i t i e s  and n e ig h ­

borhood zo n es .

C o n s is te n t  w ith  th e  view o f  th e  Supreme C ourt in  W ashington v . D av is  

and A rlin g to n  H e ig h ts , such  p o l i c i e s  would be seen  a s  n o t in t e n t i o n a l ly  

s e g re g a t iv e  a s  long  a s  th e y  r e f l e c te d  norm al sch o o l p ro c e d u re s . T here 

was n o th in g  in  th e se  Supreme C ourt o p in io n s  r e q u ir in g  sch o o l o f f i c i a l s  to  

c o n s id e r  th e  p o te n t i a l  r a c i a l  consequences o f  t h e i r  a c t io n s .  Only i f  th e y  

d e v ia te d  from  norm al s tu d e n t  ass ig n m en t p ro ced u re s  in  such  a  way a s  to  

e f f e c t iv e l y  e x a c e rb a te  r a c i a l  s e g re g a tio n  would t h e i r  d e c is io n s  be con­

s t i t u t i o n a l l y  su sp e c t.

The I n c r e m e n ta l l s t  Model o f  D ec is io n  Making and S e g re g a tiv e  I n t e n t

D e sp ite  th e  e x is te n c e  o f  v a l id  c r i t i c i s m s  o f  th e  r a t i o n a l - a c t i v i s t  

model o f  d e c is io n  making, i t  may be t h a t  d e c is io n  p ro c e s se s  a r e  n o t  a s  non- 

r a t i o n a l  a s  th e  d is c u s s io n  above would i n d i c a te .  There a r e  g rounds f o r  

conclud ing  t h a t  th e  r e s u l t s  o f  p u b lic  p o lic y  a r e  re a so n a b ly  r e l a t e d  to  

th e  i n t e n t  o f  d e c is io n  m akers.

I f  any s in g le  model can  be s a id  to  dom inate th e  p e rc e p tio n s  o f  p o l i t i ­

c a l  s c i e n t i s t s  o f  th e  p o lic y  making p ro c e s s , i t  i s  th e  in c r e m e n ta l l s t  

20m odel. The p rim ary  a r c h i t e c t s  o f  t h i s  model were C h a rle s  E. Lindblom
21and D avid B raybrooke. T o g e th er Lindblom and B raybrooke developed  an in -  

c r e m e n ta l is t  view  o f  th e  p o lic y  making p ro c e s s  t h a t ,  w h ile  h ig h ly  c r i t i c a l
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o f  th e  r a t i o n a l  a c t i v i s t  model n o n e th e le s s ,  contended  th a t  th e re  were 

s ig n i f i c a n t  e lem en ts  o f  r a t i o n a l i t y  even in  th e  p iecem eal in c r e m e n ta l ls t  

d e c is io n  m aking.

In  o u t l in in g  th e  in c r e m e n ta l l s t  model, I  w i l l  fo cu s  on th o se  e lem en ts  

t h a t  em phasize r a t i o n a l i t y .  I  w i l l  be seek in g  grounds to  conclude t h a t ,  

in d e ed , in  th e  schoo l s e t t i n g  governm ent a u t h o r i t i e s  can be h e ld  ac c o u n t­

a b le  f o r  th e  consequences o f  t h e i r  a c t io n .  Under some c irc u m stan c es  seg - 

r e g a to ry  e f f e c t  i s  in d ic a t iv e  o f  s e g re g a to ry  i n t e n t .

The c r u c ia l  e lem en t t h a t  b o th  d is t in g u is h e s  th e  in c r e m e n ta l l s t  model 

from th e  r a t i o n a l  m odel, and a t  th e  same tim e in tro d u c e s  th e  e lem en t o f  

i n t e n t  i n  in c r e m e n ta l l s t  d e c is io n  making, i s  th e  argum ent t h a t  sim ply 

p o l ic y  making does n o t  ta k e  p la c e  i n  a  vacuum. The r a t i o n a l  a c t i v i s t  model 

in  assum ing t h a t  d e c is io n  m akers b o th  p o s se ss  th e  c a p a c ity  and in c l in a t io n  

to  c o n s id e r  a l l  r e le v a n t  d e s ir e d  s o c ia l  s t a t e s ,  n e g le c ts  th e  r e a l  l i m i t s  

on human b e in g s  and th e  c o n s t r a in t s  p re s e n t  and p a s t  p o l i c i e s  p la c e  on 

d e c is io n  m akers. Knowledge and e x p e rie n c e  o f  e x is t in g  p o l ic y ,  however, 

e n a b le s  d e c is io n  m akers to  weigh th e  p o s s ib le  consequences o f  e i t h e r  con­

t in u in g  p r e s e n t  p o l i c i e s  o r  o f  making m arg in a l and m easurab le  a l t e r a t i o n s

in  c u r r e n t  p o l ic y .  S im ply, e x p e rien ce  p ro v id e s  some gu id an ce  a s  to  th e

22consequences o f  p a r t i c u l a r  p o lic y  c h o ic e s .

The f i r s t  c o n s id e ra t io n  b e fo re  us in  rev iew ing  th e  in c r e m e n ta l l s t

model i s  to  d e te rm in e  how i t  com pensates f o r  some o f  th e  p r a c t i c a l  d e f e c ts

o f  th e  r a t i o n a l  a c to r  m odel.

I n  in c re m e n ta l d e c is io n  making problem s a r e  r a r e l y  ad d re ssed  f u l l y

in  one com prehensive a c t io n ;  r a th e r ,  in c re m e n ta l d e c is io n  making in v o lv e s

23" sm a ll and in c re m e n ta l moves on p a r t i c u l a r  problem s . . . . "  P o lic y  mak­

in g  i s  " s e r i a l " ;  t h a t  i s ,  " i t  in v o lv e s  a d a p ta tio n  to  th e  env ironm ent in  a  

2ks e r i e s  o f  s t e p s . "  I t  i s  " rem ed ia l"  in  t h a t  i t  encou rages th e  d e c is io n
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25maker " to  id e n t i f y  s i t u a t io n s  o r  i l l s  from  which to  move away

Remedies to  problem s a r e  i d e n t i f i e d  th rough  a  p ro c e ss  o f  " feedback" from

p r i o r  s ta g e s  p ro v id in g  n e c e ss a ry  in fo rm a tio n  f o r  p la n n in g  th e  n e x t a c t io n .

"Because o f  th e  s e r i a l  n a tu re  o f  a n a ly s i s ,  th e  [ in c re m e n ta l]  s t r a te g y  . . .

26g e n e ra te s  th e  k in d  o f  in fo rm a tio n  i t  r e q u i r e s ."

In  sum, d e c is io n  makers need n o t a n t i c ip a t e  a l l  p o s s ib le  consequences

o f  t h e i r  a c t io n s  because  a l l  a c t io n s  a r e  by n a tu re  t e n t a t i v e  and s u b je c t

to  l a t e r  rev iew  a s  new in fo rm a tio n  i s  r e c e iv e d .

In  l i g h t  o f  t h i s  b r i e f  rev iew  o f  some o f  th e  s ig n i f i c a n t  e lem en ts

o f  th e  in c r e m e n ta l l s t  m odel, how do d e c is io n  m akers cope w ith  in a d eq u a te

in fo rm a tio n  le a d in g  to  u n a n t ic ip a te d  consequences o f  t h e i r  a c t io n s  o r

" s p i l l  over"  e f f e c t s ?

F i r s t ,  a cco rd in g  to  B raybrooke and Lindblom , th e re  a r e  r e a l l y  two

ty p e s  o f  n e g le c te d  consequences: ( l )  th o se  u n a n t ic ip a te d  because  o f  l im ite d

a n a ly s i s  r e s u l t in g  from  in a d e q u a te  in fo rm a tio n  o r  th e  c o s ts  o f  o b ta in in g

in fo rm a tio n ; and ( 2 ) "ad v e rse  consequences and f a i l u r e s  a t  l e a s t  ro ugh ly

a n t ic ip a te d  b u t n e v e r th e le s s  n o t  p e rm itte d  to  in f lu e n c e  th e  a n a l y s t s '  cho ice  

27among p o l i c i e s . "  Such a n t ic ip a te d  consequences o r  " s p i l l  over" e f f e c t s  

m ight be n e g le c te d  sim ply  because  a  d e c is io n  maker f e e l s  a b le  to  cope w ith  

o n ly  "one problem  a t  a  tim e," o r  a s  we w i l l  see  l a t e r ,  because  o f  p r a c t i c a l  

o r  p o l i t i c a l  c o n s t r a in t s  p la ced  on th e  a c t io n s  o f  one d e c is io n  maker by 

th e  a c t io n s  o f  o th e r s .

Postponem ent o f  c o n s id e ra t io n  o f  a n t ic ia p te d  o r  u n a n t ic ia p te d  con­

sequences i s  j u s t i f i a b l e  acco rd in g  to  B raybrooke and Lindblom  becau se : " . . .  

when a n a ly s i s  and p o lic y  making a r e  rem ed ia l and s e r i a l ,  a n t ic ip a te d  ad ­

v e rse  consequences o f  any g iv en  p o lic y  can o f te n  be more e f f e c t iv e ly  

t r e a te d  a s  new and s e p a ra te  problem s th a n  a s  a s p e c ts  o f  th e  o r ig i n a l  p ro b ­

lem . U n a n tic ip a te d  ad v erse  consequences can o f te n  be b e t t e r  guarded  a g a in s t
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by w a itin g  f o r  t h e i r  emergence th a n  by f u t i l e  a t te m p ts  to  a n t i c ip a te

28every  consequence a s  re q u ire d  in  sy n o p tic  [ ra t io n a l^ ]  problem  s o lv in g ."

Assuming t h a t  th e  e lem en ts  o f  th e  in c re m en ta lism  d is c u s se d  so f a r  

a r e  d e s c r ip t iv e  o f  th e  p o lic y  p ro c e ss  w ith in  urban  sch o o l sy stem s, what 

does t h i s  model t e l l  us a b o u t th e  " in te n t"  o f  d e c is io n  makers? To t h i s  

p o in t  th e  answ er i s  no do u b t l i t t l e .  I t  would, however, be a p p ro p r ia te  

to  a sk  w hether i t  i s  l i k e l y  t h a t  sch o o l o f f i c i a l s  would be unaware o f  

r a c i a l  i s o l a t i o n  produced by t h e i r  p o l i c i e s .  I t  i s  p o s s ib le ,  a s  th e  ex­

ample d is c u s se d  above d em o n stra ted , t h a t  a  d e c is io n  to  accommodate s t u ­

d e n ts  added to  a  d i s t r i c t  by a  new housing  developm ent in  neighborhood 

sc h o o ls  m ight be made w ith o u t d e c is io n  m akers be ing  f u l l y  aware o f  th e  

r a c i a l  consequences. The m odel, how ever, does assume th a t  " s p i l l  over"

e f f e c t s  o r  n e g le c te d  consequences can become th e  s u b je c t  o f  su b seq u en t 

29d e c is io n  m aking. '

An a d d i t io n a l  assum ption  o f  th e  in c r e m e n ta l i s t  model i s  t h a t  conse­

quences o f  a  d e c is io n  th a t  a r e  n e g le c te d  by one d e c is io n  maker m ight be 

tak en  up by a n o th e r  agency o r  g roup . I f ,  f o r  exam ple, housing  o f f i c i a l s  

n e g le c t ,  f o r  w hatever re a so n s , th e  r a c i a l  consequences o f  t h e i r  d e c is io n s ,  

then  i t  i s  p o s s ib le  f o r  sch o o l o f f i c i a l s  to  ta k e  com pensatory a c t io n .  

R a th e r than  sim ply  r e f l e c t i n g  th e  r e s i d e n t i a l  p a t te r n s  in  th e  s c h o o ls , 

th ey  cou ld  ad o p t some a l t e r n a t i v e  mode o f  s tu d e n t  a ss ig n m e n t. In  doing  

so th ey  would, to  a  d eg ree  a t  l e a s t ,  a m e lio ra te  th e  r a c i a l  consequences o f  

housing  d e c is io n s .

A ccording to  B raybrooke and Lindblom , t h i s  c a p a c ity  o f  m u l t ip le  cen ­

t e r s  o f  d e c is io n  making in c re a s e s  th e  r a t i o n a l i t y  o f  d e c i s io n s .  " . . . ^ I ^ j f  

th e  v a lu e s  o f  one a n a ly s t  o r  one p o licy -m ak ing  group n e g le c t  i n d e f i n i t e l y  

some k in d s  o f  p o lic y  consequences, o th e r  a n a ly s t s  and g roups whose v a lu e s  

a re  a d v e rse ly  a f f e c te d  w i l l  make t h e i r  n e g le c te d  consequences f o c a l  p o in ts
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30o f  t h e i r  own problem  s o lv in g ."  ^ S tep s  a r e  tak en  by a  m u l t i p l i c i t y  o f  

d e c is io n  m akers to  com pensate f o r  th e  i n a b i l i t y  o f  any one d e c is io n  maker 

to  c o n s id e r  a l l  consequences o f  p o te n t i a l  p o l ic y .

Does t h i s  c a p a c ity  o f  d e c is io n  makers to  com pensate f o r  th e  n e g le c te d  

consequences o f  th e  a c t io n s  o f  o th e r s  j u s t i f y  o u r co nclud ing  th a t  th e  

f a i l u r e  o f  schoo l a u t h o r i t i e s  to  com pensate f o r  th e  s e g re g a to ry  e f f e c t s  

o f  r e s i d e n t i a l  s e g re g a tio n  i s  in te n t io n a l?  A lthough s e g re g a tio n  would n o t 

n e c e s s a r i ly  be th e  in te n d e d  r e s u l t  o f  a  neighborhood sch o o l p o l ic y ,  would 

th e  f a i l u r e  to  a l l e v i a t e  s e g re g a tio n  in  su b seq u en t d e c is io n s  and in  th e  

a p p l ic a t io n  o f  neighborhood sch o o l p o lic y  be s u f f i c i e n t  ev idence  to  show 

t h a t  s e g re g a tio n  was in  f a c t  d e s ire d ?

To beg in  to  answ er such q u e s tio n s ,  we m ust c o n s id e r  a d d i t io n a l  e l e ­

m ents o f ,  and c o n s t r a in t s  upon, in c re m e n ta l d e c is io n  m aking. C ru c ia l to  

t h i s  d is c u s s io n  w i l l  be th e  q u e s tio n  o f  c o o rd in a tio n  and "m utual a d a p ta ­

tio n "  among v a r io u s  p u b lic  and p r iv a te  d e c is io n  making a g e n c ie s .

C o o rd in a tio n  among m u ltip le  in d ep en d en t d e c is io n  m akers Lindblom , in

31I n te l l i g e n c e  o f  Democracy, con tends t h a t  d e c is io n s  o f  v a r io u s  a g e n c ie s  

a r e  indeed  c o o rd in a te d  and do c o n s t i tu te  a  r a t i o n a l  w hole. In  t h i s  

Lindblom a rg u e s  t h a t  th e re  i s  p o lic y  c o o rd in a tio n  even in  th e  ab sence  o f  

c e n t r a l  c o o rd in a tio n ; t h a t  i s ,  a  s i t u a t io n  in  which c o o rd in a tio n  i s  imposed 

by a  h ig h e r  a u th o r i ty .  He a t te m p ts  to  e x p la in  how autonomous y e t  i n t e r ­

dependen t d e c is io n  m akers in f lu e n c e  each  o t h e r 's  a c t io n s .  A ccording to

Lindblom , "C o o rd in a tio n  can be s a id  to  e x i s t  w henever p o l i c i e s  respond  to ,

32o r  a r e  ad ap ted  to ,  o th e r  p o l i c i e s  in  th e  s e t . "

R a t io n a l i ty  e n te r s  th e  d e c is io n  making p ro c e s s  th ro u g h  m utual a d a p ta ­

t io n  and c o o rd in a tio n . " In  a  sim ple  case  we c o o rd in a te  each new d e c is io n  

w ith  p a s t  d e c is io n s  o f  o u rs e lv e s  and o th e rs  to  th e  e x te n t  t h a t  we ta k e  th e
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s t a t u s  quo, which i s  th e  p ro d u c t o f  p a s t  d e c is io n s ,  a s  th e  r e a l  w orld to

which o u r d e c is io n  has  to  he a d ju s te d  . . . .  C o o rd in a tio n  and r a t i o n a l i t y

33ten d  to  fu s e  . . .  to  s t r e s s  c o o rd in a tio n  i s  to  s t r e s s  r a t i o n a l i t y . "

The type  o f  c o o rd in a tio n  o r  m utual a d ju stm en t which shou ld  concern  

us d i r e c t l y  i s  t h a t  which m igh t h e lp  e x p la in  th e  n a tu re  o f  th e  r e l a t i o n ­

sh ip  between sch o o l a u t h o r i t i e s  and p r iv a t e  i n t e r e s t s  o r  p u b lic  a g e n c ie s

concerned  w ith  m a in ta in in g  housing  s e g re g a tio n  and d i r e c t l y  o r  in d i r e c t l y

3^sch o o l s e g re g a t io n .

I t  i s  im p o rta n t, however, to  n o te  t h a t  in  d is c u s s in g  m utual a d j u s t ­

ment and c o o rd in a tio n  among v a r io u s  d e c is io n  m akers, Lindblom i s  n o t  a s ­

suming any o v e r a l l  u n ifo rm ity  o f  g o a ls .  R a th e r, he i s  concerned  w ith  d e c i ­

s io n  making by a  " p a r t i s a n " ;  t h a t  i s ,  " . . . d e c i s i o n s  c a lc u la te d  to  se rv e

h is  g o a ls ,  n o t  g o a ls  presum ably sh a red  by a l l  o th e r  d e c is io n  m akers w ith

35whom he i s  in te rd e p e n d e n t ."  B ut s ig n i f i c a n t l y ,  th e  in t e r a c t io n  among

p a r t i s a n s  i s  n o t n e c e s s a r i ly  a  zero  sum game; i t  w i l l  o f te n  be th e  case

t h a t  "a  's o l u t i o n '  reached  i s  to  th e  advan tage  o f  a l l  p a r t i c ip a n t s ."

C o o rd in a tio n  among d e c is io n  m akers i s  ach iev ed  th rough  th e  p ro c e ss  o f

" p a r t i s a n  m utual a d ju s tm e n t."  We can assume c o o rd in a tio n  has tak en  p la c e

"w henever any one d e c is io n  i s  changed from what i t  would o th e rw ise  have

37been because o f  th e  d i r e c t  o r  i n d i r e c t  in f lu e n c e  o f  o th e r  d e c i s io n s ."

The rem ainder o f  o u r d is c u s s io n  o f  p a r t i s a n  m utual ad ju s tm e n t w i l l

be d i r e c te d  to  d is c o v e r in g  grounds f o r  assum ing th a t  c o n v e n tio n a l s tu d e n t

ass ig n m en t p o l i c i e s  in  r e s i d e n t i a l l y  s e g re g a te d  com m unities r e s u l t  from

se g re g a to ry  i n t e n t .

In  lo o k in g  a t  v a r io u s  methods o f  p a r t i s a n  m utual a d ju s tm e n t, Lindblom

seek s  to  id e n t i f y  " . . .  th e  l o g i c a l ly  p o s s ib le  ways in  which each  d e c is io n

maker m ight in d e p en d en tly  a d ju s t  to  th e  o th e rs  o r  a f f e c t  o th e r s ' a d ju s t -  

38ment to  h im ." ^  He o u t l in e s  two broad  c a te g o r ie s  o f  a d ju s tm e n t, " a d a p tiv e
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a d ju s tm e n ts"  and "m an ipu la ted  a d ju s tm e n ts ."  F i r s t  we w i l l  d is c u s s  a d a p tiv e  

a d ju s tm e n ts .

"A daptive ad ju s tm en ts"  a r e  th o se  " . . .  in  which a  d e c is io n  maker sim ply

a d a p ts  to  d e c is io n s  around him; t h a t  i s ,  makes th o se  d e c is io n s  t h a t  he can

w ith o u t f i r s t  e n l i s t i n g ,  a s  in  n e g o t ia t io n s ,  a  re sp o n se  from  a n o th e r  d e -  

39c is io n  m aker."  The method o f  a d ju s tm e n t o f  p a r t i c u l a r  i n t e r e s t  to  us 

in  t r y in g  to  e x p la in  th e  b e h a v io r  o f  sch o o l a u t h o r i t i e s  in  r e s i d e n t i a l l y  

se g re g a te d  com m unities i s  " d e f e r e n t ia l  a d ju s tm e n t."  A d e c is io n  maker en­

gaged in  d e f e r e n t i a l  a d ju s tm e n t " . . .  ta k e s  c a re  to  make no demands on th e
40o th e r  d e c is io n  maker and to  impose no lo s s e s  o r  d e p r iv a t io n s  on him ."

L e t us c o n s id e r  f o r  a  moment an example s u i ta b le  to  th e  c o n te x t  o f  

sch o o l s e g re g a t io n . We saw in  C hap te rs  T hree and Four t h a t  housing  a u th o r ­

i t i e s  and i n t e r e s t s  ran g in g  from  th e  FHA in  th e  n e a r  p a s t  to  R eal E s ta te  

b ro k e rs  more r e c e n t ly  assumed t h a t  s e g re g a te d  housing  p a t te r n s  enhance 

p ro p e r ty  v a lu e s , a r e  more s t a b l e ,  and t h a t  s t a b i l i t y  i s  d i r e c t l y  r e l a t e d  

to  p red o m in an tly  one ra c e  sc h o o ls . Keeping t h i s  c o n te x t in  mind, schoo l 

o f f i c i a l s  in  th e  ro u t in e  perform ance o f  t h e i r  d u t ie s  m ust p ro v id e  sch o o ls  

to  s e rv e  s tu d e n t  p o p u la tio n s .  I f  we assume th a t  in  so do ing  sch o o l o f f i c i a l s  

seek  to  av o id  im posing lo s s e s  on o th e r  d e c is io n  m akers, we would ex p ec t 

them to  av o id  i n t e r j e c t i n g  is s u e s  o f  r a c i a l  in t e g r a t io n  in to  t h e i r  d e c i ­

s io n s  on th e  lo c a t io n  o f  s c h o o ls . That i s ,  they  would c o n fin e  them selves 

to  q u e s tio n s  o f  sch o o l c a p a c i t i e s  th e re b y  f u l f i l l i n g  t h e i r  p rim ary  fu n c ­

t io n  w h ile  a v o id in g  im pinging  on th e  known o r  presumed d e s i r e  f o r  s e g re ­

g a t io n  on th e  p a r t  o f  housing  i n t e r e s t s .
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P o lic y  c o o rd in a tio n  and, s e g re g a t iv e  I n t e n t  The q u e s tio n  b e fo re  us i s :  

would such a  p o lic y  o f  d e f e r e n t i a l  a d ju s tm e n t amount to  a  p o l ic y  o f  i n ­

te n t io n a l  s e g re g a tio n ?  A ccording to  Lindblom , " I f  a  d e c is io n  m aker d e ­

c id e s  to  fo reg o  any p o l i c i e s  t h a t  c h a lle n g e  th e  v a lu e s  o f  a n o th e r ,  he
4 lh as  im m ediately  ach iev ed  ad ju s tm e n t o f  a t  l e a s t  one p o lic y  to  a n o th e r ."

In  l i g h t  o f  th e  W ashington v . D av is d e c is io n ,  how ever, th e  Supreme C ourt 

would be u n l ik e ly  to  f in d  r e s i d e n t i a l  s tu d e n t  ass ig n m en t p o l i c i e s  a s  d e s ­

c r ib e d  above to  be i n t e n t i o n a l ly  se g re g a to ry  because  th e  d e c is io n  maker 

need n o t p u rsue  i r r e g u l a r  o r  unusual p o l i c i e s  to  av o id  i n t e g r a t i o n .  I f ,  

how ever, such  p o l i c i e s  r e p r e s e n t  a  r o u t in e  d e c is io n  to  av o id  im pinging  on 

o th e r  d e c is io n  m akers, would t h i s  n o t make th e  sch o o l board  a c t io n s  i n ­

t e n t io n a l ly  se g re g a to ry ?  A djustm ents to  th e  a c tu a l  o r  p e rc e iv e d  p re fe re n c e s  

o f  o th e rs  amount to  th e  ad o p tio n  o f  such  p re fe re n c e s .

T h is  p o s i t io n  conform s to  th e  "cu m u la tiv e  im pact th e o r ie s "  d e sc r ib e d
4  2 43

by F i s s ,  B e l l  and in  th e  H a rt d e c i s io n .  I t  in v o lv e s  th e  n o tio n  th a t

v a r io u s  governm en tal and p r iv a t e  e n t i t i e s  can n o t be viewed in  i s o l a t i o n .  

D e s p ite  th e  argum ents in  L in e b e rry  and Sharkansky t h a t  th e re  i s  s i g n i f i ­

c a n t  a d m in is t r a t iv e  autonomy in  urban governm ents, i f  Lindblom i s  c o r r e c t ,  

autonomy i s  m a in ta in ed  th rough  m utual ad ju s tm e n t r e s u l t i n g  in  c o o rd in a tio n . 

I t  i s  th rough  such  avo idance  o f  d i r e c t l y  c o n tra d ic to ry  p o l i c i e s  t h a t  i n ­

c rem en ta l d e c is io n  making i s  deemed to  be r a t i o n a l .

The l i n k  betw een th e  th e o ry  o f  p a r t i s a n  m utual ad ju s tm e n t and s e g re ­

g a to ry  i n t e n t  can be s ta t e d  a s  fo llo w s : I f  a l l  d e c is io n  m akers p u rsu e  

t h e i r  g o a ls  and i f  o n ly  one d e c is io n  maker has  a s  an im p o rta n t g o a l th e  

m ain tenance o f  s e g re g a t io n  w h ile  none s im u lta n e o u s ly  p u rsu e  i n t e g r a t i o n ,  

p a r t i s a n  m utual a d ju s tm e n t w i l l  le a d  to  a  s e t  o f  d e c is io n s  in  which a l l  

w i l l  p u rsu e  t h e i r  g o a ls  in  such  a  way a s  to  a llo w  th e  o n e 's  i n t e r e s t  in  

s e g re g a tio n  to  be r e a l i z e d .  T here need be no o v e r a l l  agreem ent on th e
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d e s i r a b i l i t y  o f  s e g re g a tio n  f o r  a l l  d e c is io n s  to  be in t e n t i o n a l ly  s e g re ­

g a to ry .  The i n t e n t  o f  one d e c is io n  maker becomes th e  p o lic y  o f  a l l .

The fo rm u la tio n  above ta k e s  in to  a cc o u n t a d a p tiv e  a d ju s tm e n ts , b u t 

th e  v a l i d i t y  o f  th e  approach  i s  even c l e a r e r  in  th e  ca se  o f  m a n ip u la tiv e  

a d ju s tm e n ts . M an ip u la tiv e  a d ju s tm e n ts  in v o lv e  s i t u a t io n s  in  which a  d e­

c i s io n  maker " . . . s e e k s  to  e n l i s t  a  re sp o n se  d e s ir e d  from  th e  o th e r  d e c i -  

44s io n  m akers."  M an ip u la tiv e  ad ju s tm e n ts  in c lu d e  such methods a s  nego­

t i a t i o n s  and b a rg a in in g , b u t  i f  open b a rg a in in g  were to  ta k e  p la c e  over

th e  q u e s tio n  o f  s e g re g a t io n , i t  ap p ea rs  l i k e l y  t h a t  th e  Supreme C ourt
4  5

would f in d  s u f f i c i e n t  ev id en ce  o f  s e g re g a t iv e  i n t e n t .

The m a n ip u la tiv e  method d e s c r ib e d  a s  " p r io r  d e c is io n "  in v o lv e s  n e i th e r  

d is c u s s io n  n o r n e g o t ia t io n .  I n  f a c t ,  i t  can ta k e  p la c e  where a c tu a l  b a r ­

g a in in g  would be im p o ss ib le . P r io r  d e c is io n  in v o lv e s  a  s i t u a t io n  in  which 

d e c is io n  maker X b e l ie v e s  " . . . i t  i s  to  h i s  own advan tage  and to  Y 's  th a t  

t h e i r  r e s p e c t iv e  d e c is io n s  a r e  c o o rd in a te d . B ut he does n o t n e g o t ia te .  

I n s te a d ,  he makes h i s  d e c is io n  b e fo re  Y d o es , to  fo rc e  Y to  a d a p t to  X 's

46d e c i s io n ."

A gain fo c u s in g  on th e  in t e r a c t io n  o f  housing  and sch o o l s e g re g a t io n , 

a  housing  d e v e lo p e r  cou ld  produce s e g re g a te d  housing  and p re s e n t  a  schoo l 

board  w ith  a  f a i t  acc o m p li. The ch o ice s  b e fo re  th e  sch o o l board  would be 

to  b u i ld  a  neighborhood sch o o l which would be s e g re g a te d  o r  abandon t r a ­

d i t i o n a l  neighborhood sch o o l p o l i c i e s  in  o rd e r  to  p u rsue  i n t e g r a t i o n .  To 

do th e  l a t t e r  would, however, amount to  a  d i r e c t  a s s a u l t  on an im p o rta n t 

i n t e r e s t  o f  th e  housing  d e v e lo p e r  and make c o o rd in a tio n  o f  p o l i c i e s  im­

p o s s ib le .

S t i l l ,  one m ight a sk  wny sch o o l a u t h o r i t i e s  would a llo w  t h e i r  ch o ices  

to  be d e term ined  by th e  p r i o r  d e c is io n s  o f  housing  i n t e r e s t s .  Why would 

th ey  n o t  in d e p en d en tly  d e c id e  to  p u rsue  in t e g r a te d  sc h o o ls  w ith o u t re g a rd
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f o r  th e  p re fe re n c e s  o f  housing  in t e r e s t s ?  F in a l ly ,  a r e  we j u s t i f i e d  in  

co nclud ing  th a t  t h e i r  f a i l u r e  to  com pensate f o r  th e  housing  s i t u a t io n  i s  

i n d ic a t iv e  o f  d is c r im in a to ry  in te n t?  Answers to  such  q u e s tio n s  may he 

found in  th e  n a tu re  o f  in c re m e n ta l d e c is io n  making i t s e l f .

A ccording to  Braybrooke and Lindblom in  A S tr a te g y  o f  D e c is io n , i n ­

c rem en ta l d e c is io n  making i s  com patib le  w ith  two ty p e s  o f  changes i n  e s ­

ta b l is h e d  p o l i c i e s :  ( l )  s o c ia l  change which la r g e ly  r e p e a ts  p re v io u s  change 

and (2 )  perm anent sm all a l t e r a t i o n s .  A lthough th ey  con tend  t h a t  d e se g re ­

g a t io n  in  th e  U nited  S ta te s  f i t s  th e  model o f  in c re m e n ta l change, they

n o te  t h a t  " . . .s o m e  p eop le  would argue  t h a t  [d e se g re g a tio n ]]  goes beyond 
hn

th e  in c re m e n ta l."

Braybrooke and Lindblom w rote in  1964, a  p e r io d  when in t e g r a t io n  had 

been in  p ro g re s s  in  th e  S ou th , however t e n t a t i v e ly ,  f o r  te n  y e a r s .  W hether 

th ey  would c o n s id e r  th e  in t ro d u c t io n  o f  in t e g r a t io n  to  be in c re m e n ta l i s  

n o t  c l e a r .  Would, f o r  exam ple, a  d e c is io n  by a  sch o o l board  to  abandon 

g eo g rap h ic  c r i t e r i a  f o r  s tu d e n t  a tte n d a n c e  in  f a v o r  o f  o th e r  c r i t e r i a  d e­

s ig n ed  to  a s s u re  r a c i a l  s e g re g a tio n  be deemed in c re m en ta l?

I f  th e  sch o o l a u t h o r i t i e s  in  m ost American com m unities were to  remove 

tho  l i n k  between p la c e  o f  re s id e n c e  and sch o o l ass ig n m en t, th e y  would l i k e l y

s e r io u s ly  im pinge on th e  d e s i r e s  o f  th o se  d i r e c t l y  in v o lv ed  in  housing  d e -  

48c i s io n s .  As B raybrooke and Lindblom n o te ,  th e  norm al p ro c e ss  o f  in c r e ­

m en ta l d e c is io n  making i s  i l l  s u i te d  to  such fundam ental c h a lle n g e s  to  

p r e v a i l in g  v a lu e s .  " In  i t s  p re o c c u p a tio n  w ith  in c re m en ts  o f  c h a rg e , th e

s t r a t e g y  makes th e  most o f  e x i s t in g  c o n s t r a in t s  on p o l ic y  to  red u ce  a re a s

49on which s o c ia l  d isag ree m en t i s  p o s s ib le ."  7 And by im p lic a tio n  B raybrooke 

and Lindblom a rg u e  th a t  d is c o v e r in g  th e  i n t e n t  o f  d e c is io n  m akers pu rsu in g  

in c re m e n ta l s t r a t e g i e s  may be q u i te  d i f f i c u l t .  "The s t r a t e g y  le a v e s  v a lu ­

a t io n  in  la rg e  p a r t  t a c i t  and prom otes agreem ents t h a t  a r e  m in if e s t  in  b e -
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h a v lo r  w ith o u t be in g  e x p l i c i t l y  a r ra n g e d ."  ^  T h e re fo re , o f te n  th e  e f f e c t  

o f  p o l i c i e s ,  th e  a c tu a l  a c t io n s  o f  d e c is io n  m akers, may be th e  b e s t  i n d i ­

c a to r  o f  i n t e n t .

In  t h i s  su rvey  o f  app roaches in  p o l i t i c a l  s c ie n c e  to  u n d e rs tan d in g  

th e  n a tu re  o f  th e  p o lic y  making p ro c e s s , we have fo cused  on th o se  a s p e c ts  

o f  th e  p ro c e ss  t h a t  m ight mask th e  i n t e n t  o f  d e c is io n  m akers and , th e re b y , 

s u b je c t  th e  Supreme C o u r t 's  r e l i a n c e  on c l e a r  ev idence  o f  s e g re g a to ry  i n ­

t e n t  to  c h a l le n g e . The d is c u s s io n  to  t h i s  p o in t  has so u g h t to  d em o n stra te  

t h a t  in a c t io n  by a  sch o o l board  in  th e  fa c e  o f  housing  s e g re g a t io n , may 

in d ic a te  th e  ad o p tio n  on t h e i r  p a r t  o f  i n t e n t i o n a l ly  se g re g a to ry  p o l i c i e s .  

Such in a c t io n  does n o t  n e c e s s a r i ly  r e f l e c t  a  sch o o l board  p o l ic y  t h a t  i s  

c o lo r  b l in d ;  r a th e r  i t  can r e f l e c t  a  p o lic y  th a t  i s  r e a d i ly  ad ap ted  to  th e  

d e l ib e r a t e  s e g re g a to ry  a c t io n s  o f  o th e r s .

"N on-D ecision Making" and "The M o b iliz a tio n  o f  B ia s"

A f i n a l  approach  to  u n d e rs tan d in g  th e  p o lic y  making p ro c e s s  t h a t  m ight 

a id  us in  e s ta b l i s h in g  a  l i n k  betw een s e g re g a to ry  e f f e c t  and s e g re g a to ry  

i n t e n t  can be d e r iv e d  from th e  work o f  E. E. S c h a t ts c h n e id e r  and P e te r  

B achrach and M orton B a ra tz .  ^

I t  i s  n o t  my in t e n t io n  to  e n t e r  th e  d e b a te  o v e r th e  c e n t r a l  fo cu s  

o f  B achrack and B a r a t z 's  co ncep t o f  " n o n -d e c is io n s ."  ^  T h e ir  p rim ary  

purpose  was to  i d e n t i f y  who e x e rc is e s  power. Our s o le  co n ce rn , however, 

i s  to  d e te rm in e  when one m igh t conclude t h a t  th e  d i r e c t io n  o f  p u b lic  p o lic y  

r e f l e c t s  th e  i n t e n t  o f  th o se  r e s p o n s ib le  f o r  th e  p o l ic y .

E. E. S c h a tts c h n e id e r  has argued  th a t  "A ll form s o f  p o l i t i c a l  o rg a n i­

z a t io n  have a  b ia s  in  f a v o r  o f  th e  e x p lo i ta t io n  o f  some k in d s  o f  c o n f l i c t  

and th e  su p p re s s io n  o f  o th e r s  because  o rg a n iz a tio n  i s  th e  m o b il iz a tio n  o f
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b ia s .  Some is s u e s  a r e  o rg an ized  in to  p o l i t i c s  w h ile  o th e rs  a r e  o rg an ized  

o u t ."  53

Seen from  S c h a t ts c h n e id e r 's  p e r s p e c t iv e ,  th e  in c re m e n ta l p o lic y  p ro ­

c e s s  d e s c r ib e d  by B raybrooke and Lindblom , which i s  marked by m utual adap­

t a t io n  and ad ju s tm en t among d e c is io n  m akers, cou ld  be seen  a s  e f f e c t iv e ly  

o rg a n iz in g  o u t  q u e s tio n s  o f  in t e g r a t io n  a s  c o n tra ry  to  th e  p e rc e iv e d  i n ­

t e r e s t s  o f  housing  i n t e r e s t s  and th u s  in c o m p a tib le  w ith  m utual a d ju s tm e n t.

B achrack and B a r a t z 's  co ncep t o f  "n o n -d e c is io n "  making may add some

a d d i t io n a l  l i g h t  to  t h i s  d is c u s s io n .  They d e f in e  " n o n -d e c is io n s"  a s

a  d e c is io n  th a t  r e s u l t s  in  th e  su p p re ss io n  o r  th w a rtin g  
o f  a  l a t e n t  o r  m a n ife s t c h a lle n g e  to  th e  v a lu e s  o r  i n ­
t e r e s t s  o f  th e  d e c is io n  m aker. To be more n e a r ly  e x p l i ­
c i t ,  n o n -dec ision -m ak ing  i s  a  means by which demands f o r  
change in  th e  e x i s t in g  a l lo c a t io n  o f  b e n e f i t s  o r  p r i v i ­
le g e s  in  th e  community can be s u f fo c a te d  b e fo re  th e y  a r e  
v o ic ed ; o r  k e p t c o v e r t  . . . .  [N o n -d ec is io n  t a c t i c s ^  . . .  
which a re  h ig h ly  e f f e c t iv e  means ' t o  sc re e n  o u t ' any en ­
e r g e t i c  se a rc h  f o r  in n o v a tio n  a re  p a r t i c u l a r l y  e f f e c t iv e  
when employed a g a in s t  im perm anent o r  weakly o rg an ized  
g ro u p s . 54

T h is  co n cep t o f  "n o n -d e c is io n  making" i s  r a i s e d  sim ply  to  p o in t  o u t 

t h a t  a l l  i n t e r e s t s  a r e  n o t  n e c e s s a r i ly  re p re s e n te d  in  th e  p ro c e s s  o f  mu­

tu a l  a d ju s tm e n t and a d a p ta tio n  among d e c is io n  m akers. The co n cep ts  o f  

" m o b il iz a tio n  o f  b ia s "  and "n o n -d e c is io n  making" m ight h e lp  e x p la in  why, 

f o r  exam ple, sch o o l a u t h o r i t i e s  m igh t d is r e g a rd  th e  advance o f  in t e g r a t io n  

in  t h e i r  p o l ic y  o b je c t iv e s .  In d eed , s e v e ra l  D i s t r i c t  C o u rts  d is c u s s e d  in  

C h ap te r T hree e x p l i c i t l y  condemned th e  f a i l u r e  o f  schoo l a u t h o r i t i e s  to  

even c o n s id e r  p o s s ib le  b e n e f i t s  o f  in te g r a te d  e d u c a tio n . Such o rg a n iz in g

o u t o f  q u e s tio n s  o f  in t e g r a t i o n  was co n s id e re d  by some D i s t r i c t  C o u rts  to

55be in d i c a t iv e  o f  in t e n t io n a l  s e g re g a t io n . ^

The s ta n d a rd s  adop ted  by th e  Supreme C o u rt in  W ashington v . D avis and 

V illa g e  o f  A rlin g to n  H e ig h ts , how ever, d id  n o t  r e q u ir e  sch o o l a u t h o r i t i e s  

to  pu rsue  in t e g r a t i o n .  They on ly  fo rb a d e  th e  a c t iv e  p u r s u i t  o f  s e g re g a t io n .
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D ec is io n  Making M odels and th e  I n t e n t  S tan d a rd ; A Summary

In  summary, d e s p i te  th e  f a c t  t h a t  governm ent d e c is io n  making r a r e ly  

s a t i s f i e s  th e  req u ire m en ts  o f  th e  r a t i o n a l  a c to r  m odel, t h a t  s p e c i f i c  p o l­

i c i e s  have un in tended  " s p i l l  over" e f f e c t s ,  and th a t  a t  tim es  m u lt ip le  

autonomous d e c is io n  m akers may a c t  a t  c ro s s  p u rp o ses , acc o rd in g  to  th e  

dom inant in c r e m e n ta l ls t  model o f  d e c is io n  making, i t  would n o t  he a c c u ra te  

to  say  t h a t  th e  r e s u l t s  o f  governm ent p o lic y  a r e  u n in te n t io n a l .  The au ­

tonomy o f  m u lt ip le  d e c is io n  m akers i s  p ro te c te d  by m utual a d a p ta tio n  and 

ad ju s tm e n t among them p e rm itt in g  each  to  accom plish  h i s  p rim ary  g o a ls  

and p r o te c t in g  each from  lo s s e s  imposed by th e  in c o m p a tib le  a c t io n s  o f  

o th e r s .

R espect f o r  th e  autonomy o f  o th e r  d e c is io n  makers i s  n o t  th e  o n ly  ex ­

p la n a tio n  f o r  th e  f a i l u r e  o f  in d iv id u a l  d e c is io n  making a g e n c ie s  to  pu rsue  

in n o v a tiv e  p o l i c i e s .  P o lic y  m akers a r e  a ls o  u n l ik e ly  to  s e l e c t  p o l i c i e s  

t h a t  a r e  in c o n s i s t e n t  w ith  th e  d e s i r e s  o f  th e  dom inant segm ents in  a  com­

munity} t h i s  can be t r u e  w hether th e  dom inant segm ent i s  a  p r iv i le g e d  

e l i t e  o r  a  p o p u la r  m a jo r i ty .

The q u e s tio n  which t h i s  s e c t io n  has ad d re ssed  i s  w hether th e  s ta n d a rd s  

adop ted  by th e  Supreme C o u rt to  id e n t i f y  s e g re g a t iv e  i n t e n t  would be ad e ­

q u a te  to  d is c o v e r  such i n t e n t  i f  i t  were in  f a c t  p re s e n t  in  a  governm ent 

s t r u c tu r e  which p u rsu es  s t r a t e g i e s  o f  in c re m e n ta l d e c is io n  m aking. The 

answ er t h a t  fo llo w s  from  th e  d is c u s s io n  above would in  many c a se s  be no . 

R o u tin e , p r e d ic ta b le  and n o n -in n o v a tiv e  a c t io n s  o f  sch o o l a u t h o r i t i e s  can 

b e , and a r e ,  r e a d i ly  ad ap ted  to  th e  p e rv a s iv e  r e s i d e n t i a l  s e g re g a tio n  

found in  American c i t i e s .  A d d it io n a lly ,  th e  e x is te n c e  o f  s tu d e n t  a s s ig n ­

ment p o l i c i e s  based  on g eo g rap h ic  a tte n d a n c e  zones p ro v id e  a  ready  fram e­

work f o r  p r iv a te  and p u b lic  housing  i n t e r e s t s  to  a d a p t t h e i r  d e c is io n s  in  

o rd e r  to  maximize b o th  housing  and sch o o l s e g re g a t io n .
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Only a  j u d i c i a l  s ta n d a rd  which ch a llen g e d  th e  f a i l u r e  o f  schoo l

o f f i c i a l s  to  p u rsue  th e  l e a s t  s e g re g a t iv e  a l t e r n a t i v e s  b e fo re  them would

be an e f f e c t iv e  to o l  to  i d e n t i f y  in t e n t i o n a l  sch o o l s e g re g a t io n .  F a i lu r e  

to  s e l e c t  th e  l e a s t  s e g re g a t iv e  a l t e r n a t i v e  co u ld  w e ll r e f l e c t  a  p o lic y  

o f  a d a p ta t io n  to  th e  s e g re g a to ry  d e c is io n s  o f  h ousing  i n t e r e s t s .

In  o rd e r  to  le n d  some e m p ir ic a l su p p o rt to  th e  argum ents o u t l in e d  to

t h i s  p o in t ,  a  b r i e f  rev iew  o f  some o f  th e  i s s u e s  and ev id en ce  in v o lv ed

in  th e  q u e s tio n  o f  "w h ite  f l i g h t "  fo llo w s . The a v a i la b le  ev id en ce  su p p o rts  

a  c o n c lu s io n  th a t  r i g i d  adherence  to  g eo g rap h ic  s tu d e n t  a tte n d a n c e  zones 

h e lp s  g u a ra n te e  th e  su c c e s s  o f  p r iv a te  housing  d is c r im in a t io n ,  a s s u re s  

s e g re g a te d  neighborhood sch o o ls  and f a c i l i t a t e s  "w h ite  f l i g h t "  from sch o o ls  

t h a t  happen to  become in te g r a te d .

G eographic S tu d e n t A ssignm ent P o l i c i e s  and "W hite F l ig h t"

The d e b a te  o v e r th e  i s s u e  o f  "w h ite  f l i g h t "  began in  e a r n e s t  w ith  th e

p u b l ic a t io n  o f  Jam es C olem an's s tu d y , T rends in  School S e g re g a tio n . 1968-

7 3 . ^  C olem an 's c o n c lu s io n  t h a t  fo rc e d  in t e g r a t i o n  p roduces "w h ite  f l i g h t "

was c h a lle n g e d  on th e  g rounds t h a t  he d id  n o t  s tu d y  "w h ite  f l i g h t "  produced

by sch o o l d e se g re g a tio n  o rd e r s ,  b u t  r a t h e r  "w h ite  f l i g h t "  in  c i t i e s  in

t r a n s i t i o n .  A ccording to  one o f  C olem an's m ost v ig o ro u s  c r i t i c s ,  C h r is t in e

R o s s e l l ,  Coleman " . . . o n l y  m easures changes in  r a c i a l  m ix tu re s  th rough  a

s t a t i s t i c a l  m easure o f  th e  p ro p o r tio n  o f  B lack s and w h ite s  a t te n d in g  schoo l

w ith  th e  o p p o s ite  r a c e ,  and th e re fo re  does n o t  d i s t i n g u i s h  betw een g h e tto

expansion  in to  a  w h ite  a t te n d a n c e  zone ( e c o lo g ic a l  s u c c e s s io n )  and an a c -

*57tu a l  governm ent p o lic y  r e s u l t in g  in  th e  sane th in g  — i n t e g r a t i o n ."

R o s s e l l 's  p o in t  i s  t h a t  th e  in t e g r a t io n  t h a t  Coleman saw a s  p receed in g  

"w h ite  f l i g h t "  was in  f a c t ,  i t s e l f ,  a  p ro d u c t o f  "w h ite  f l i g h t "  o r  sim ply  

th e  tre n d  o f  w h ite s  to  move to  th e  suburbs which i s  n o t  n e c e s s a r i ly  c a u s a l ly
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re la te d , to  sch o o l I n te g r a t io n .  As th e  w h ite  p o p u la tio n  d e c l in e s  and th e  

B lack  p o p u la tio n  in c re a s e s ,  neighborhoods t h a t  had been t o t a l l y  o r  predom­

in a n t ly  w h ite  become in c re a s in g ly  B la ck . Neighborhood sc h o o ls  t h a t  had 

se rv ed  a l l  w h ite  neighbo rhoods, th em se lv es , become in te g r a te d ,  b u t  a s  

w h ite s  c o n tin u e  to  le a v e  th e  neighborhood , th e  s c h o o ls  become r e s e g r e ­

g a te d .  A ccording to  R o s s e ll ,  th e r e f o r e ,  i t  was "w h ite  f l i g h t "  to  th e  

subu rbs t h a t  produced in te g r a te d  s c h o o ls , and i t  was co n tin u ed  "w h ite  

f l i g h t "  t h a t  produced re s e g re g a te d  sc h o o ls .

The i s s u e  o f  w hether o r  n o t  c o u r t  o rd e red  d e se g re g a tio n  a c c e le r a te d
r o

"w h ite  f l i g h t "  has n o t  y e t  been r e s o lv e d . The phenomenon o f  "w hite  

f l i g h t , "  however, w hether i t  p receded , fo llo w s , o r  i s  co m p le te ly  u n re la te d  

to  c o u r t  o rd e red  sch o o l d e s e g re g a tio n , i s  o f  concern  to  th o se  se e k in g  to  

le s s e n  s e g re g a tio n  in  th e  sc h o o ls . The q u e s tio n  i s :  what a s p e c ts  o f  pub­

l i c  e d u c a tio n a l p o lic y  f a c i l i t a t e  "w h ite  f l i g h t "  and th u s  m a in ta in  o r  

in c re a s e  sch o o l s e g re g a tio n ?

E a r l i e r  d is c u s s io n  o f  c a se s  and th e  p o lic y  making p ro c e s s  d em o n stra te s

t h a t  r i g i d  ad herence  to  r e s i d e n t i a l  c r i t e r i a  in  a s s ig n in g  s tu d e n ts  to

sc h o o ls  p ro v id e s  a  b a s is  f o r  b o th  in d iv id u a ls  and a g e n c ie s  to  maximize

sch o o l s e g re g a t io n . I f ,  in d e ed , sch o o l in t e g r a t i o n  i s  produced in  c i t i e s

undergo ing  " e c o lo g ic a l  su c c e ss io n "  — t r a n s i t i o n a l  r e s i d e n t i a l  in t e g r a t i o n  —

th e n  s e g re g a tio n  can be m a in ta in ed  by w h ite  r e lo c a t io n .  N eighborhood sch o o l

p o l i c i e s  p ro v id e  a  framework f o r  b o th  p r iv a t e  and p u b lic  d e c is io n  m akers

to  p la n  housing  d e c is io n s .  As a lre a d y  n o te d , th e  known in t e r a c t io n  between

housing  p o lic y  and r a c i a l  make-up o f  sc h o o ls  has  se rv ed  a s  a  b a s i s  f o r

59s e v e ra l  c o u r t  r u l i n g s .

A sim ple  means to  le s s e n  th e  im pact o f  "w hite  f l i g h t "  and r e s i d e n t i a l  

s e g re g a tio n  on sc h o o ls  i s ,  o f  c o u rse , to  abandon neighborhood s c h o o ls .  As 

th e  a re a  from which th e  s tu d e n t  body f o r  any in te g r a te d  sch o o l i s  to  be

209



drawn i s  e n la rg e d , th e  p r a c t i c a l i t y  o f  sim ply  moving to  av o id  in t e g r a t io n  

i s  d e c re a se d . A ttendance zones n o t d i r e c t l y  r e l a t e d  to  p la c e  o f  re s id e n c e  

would le s s e n  th e  p o s s i b i l i t y  th a t  sch o o ls  would he s e g re g a te d  in  th e  f i r s t  

p l a c e .

There i s  ev id en ce  to  su p p o rt th e  p o s i t io n  t h a t  th e  b ro a d e r  th e  scope 

o f  a  d e se g re g a tio n  p la n , th e  g r e a t e r  th e  l ik e l ih o o d  th e r e  w i l l  be s ta b le  

in t e g r a t i o n .  In  a  s tu d y  o f  in t e g r a t io n  in  D uval County, F lo r id a ,  ^

M ichael W. G ile s  found l i t t l e  ev idence o f  "w h ite  f l i g h t "  in  th e  fa c e  o f  

c o u r t  o rd e re d  d e s e g re g a t io n . G ile s  d e sc r ib e d  th e  sch o o l d i s t r i c t  a s  

fo llo w s : "The Duval County sch o o l system  s e rv e s  th e  c o n s o lid a te d  c i t y  o f

J a c k s o n v i l le  and i s  th e  th i r t e e n t h  l a r g e s t  sch o o l d i s t r i c t  in  th e  n a t io n .  

Over 120,000 s tu d e n ts  a r e  e n ro l le d ,  o f  whom t h i r t y  p e rc e n t a r e  b la c k . The 

d i s t r i c t  co v ers  840 sq u are  m ile s , tw o - th ird s  th e  s iz e  o f  th e  s t a t e  o f  

Rhode I s la n d .  The p a t te r n  o f  r e s i d e n t i a l  s e g re g a tio n  in  th e  coun ty  i s  

s im i la r  to  t h a t  found in  many m e tro p o lita n  a r e a s .  The b la c k  p o p u la tio n  i s  

c o n c e n tra te d  in  th e  c e n t r a l  co re  c i t y . "  ^

D e sp ite  an in c re a s e  o f  o v er 70 p e rc e n t i n  th e  number o f  s tu d e n ts  

bused in  th e  d i s t r i c t  to  ach iev e  in t e g r a t io n  in  each  s c h o o l, "w h ite  f l i g h t "  

was n o t  g r e a t  and what "w h ite  f l i g h t "  th e re  was m igh t be a t t r i b u t e d  to  

a re a s  on th e  f r in g e  o f  th e  g h e t to  t h a t  were in  " t r a n s i t i o n "  b e fo re  th e  

s t a r t  o f  b u s in g .

An im p o rta n t c o n tr ib u t in g  f a c t o r  to  th e  n e a r  absence  o f  "w h ite  f l i g h t , "

acc o rd in g  to  G i le s ,  was th e  f a c t  t h a t  "Duval i s  a  g e o g ra p h ic a lly  la rg e

sch o o l d i s t r i c t  which v i r t u a l l y  e l im in a te s  r e s i d e n t i a l  m o b il i ty  a s  a  means

62o f  a v o id in g  d e se g re g a tio n  . . . . "

A dopting a  s im i la r  p o s i t io n  w h ile  a t ta c k in g  th e  "w h ite  f l i g h t "  t h e s i s  

o f  Coleman, W illiam  T a y lo r, e t  a l . ,  a rgue  th a t  sch o o l d e se g re g a tio n  in  

la r g e  d i s t r i c t s  such a s  in  Swann and a f f e c t in g  m e tro p o li ta n  a re a s  such a s
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N a s h v ille  has  been s u c c e s s fu l because th e  d e se g re g a tio n  p la n s  in  th e se  

a r e a s  " . . . l e f t  no p u b lic  sch o o ls  t h a t  would se rv e  a s  havens f o r  th o se  

seek in g  to  av o id  d e s e g re g a tio n , and in te g r a t io n  indeed  has  proved s t a b l e ."

I f  th e se  o b s e rv a tio n s  concern ing  c o u r t  o rd e red  d e s e g re g a tio n  a r e  c o r r e c t ,  

th en  th e  message f o r  t r a d i t i o n a l  sch o o l a ss ig n m en t p o l i c i e s  l in k e d  to  n e ig h ­

borhoods i s  c l e a r .  A neighborhood sch o o l p o lic y  f a c i l i t a t e s  s e g re g a tio n  

by making th e  r a c i a l  make-up o f  th e  sch o o l c o n tin g e n t upon th e  r a c i a l  

make-up o f  th e  neighborhood . Such p o l i c i e s  p ro v id e  a  p r e d ic ta b le  fram e­

work w ith in  which th o se  d e s i r in g  to  av o id  in te g r a te d  sc h o o ls  c a r  o p e ra te .  

Those who d e s i r e  a  se g re g a te d  sch o o l need o n ly  f in d  a  se g re g a te d  r e s i d e n t i a l  

a r e a .  I f ,  however, th e  r a c i a l  c h a ra c te r  o f  th e  sc h o o ls  were d is a s s o c ia te d  

from p la c e  o f  r e s id e n c e , th en  neighborhood s e le c t io n  would n o t  d e te rm in e  

r a c i a l  i s o l a t i o n .

C auses o f  r e s i d e n t i a l  s e g re g a tio n  The f a c t  o f  p e rv a s iv e  r e s i d e n t i a l

6ks e g re g a tio n  has been w e ll docum ented. As re p o r te d  by Reynold F a r le y , 

a  s tu d y  o f  109 U nited  S ta te s  c i t i e s  showed t h a t  from  60 to  70 p e rc e n t  o f  

e i t h e r  w h ite  o r  B lack  f a m i l ie s  would have to  move in  o rd e r  to  produce i n ­

te g ra te d  neighbo rhoods. ^  T hat such h ig h  l e v e l s  o f  r a c i a l  s e g re g a tio n  a re  

due to  r a c i a l  f a c t o r s  i s  e q u a lly  c l e a r .  A ccording to  F a r le y ,

I t  i s  o f te n  argued  t h a t  th e  h ig h  d eg ree  o f  r a c i a l  r e s id e n ­
t i a l  s e g re g a tio n  found in  c i t i e s  and th e  n e a r  absence  o f  
b la c k s  from  th e  suburban r in g s  a r e  a t t r i b u t a b l e  to  income 
d i f f e r e n c e s  between th e  r a c e s .  Such c o n te n tio n s  a r e  n o t  
v a l id .  Most neighborhoods in  th e  U n ited  S ta te s  a r e  eco ­
n o m ica lly  h e te ro g en eo u s . I f  p eop le  were r a c i a l l y  d i s ­
t r i b u te d  a c c o rd in g  to  th e  v a lu e  o f  housing  th e y  can a f f o r d ,  
in s te a d  o f  acc o rd in g  to  s k in  c o lo r ,  l e v e l s  o f  r e s i d e n t i a l  
s e g re g a tio n  would be low .

I f ,  however, i t  were shown th a t  such s e g re g a t io n  r e f l e c te d  th e  genu­

in e  p re fe re n c e s  o f  B la ck s , th en  th e  r a c i a l  s tigm a a t ta c h e d  to  s e g re g a tio n  

m igh t be a b s e n t and th e  grounds f o r  any c o n s t i tu t i o n a l  c h a lle n g e  to  sch o o ls
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r e f l e c t i n g  such s e g re g a tio n  m igh t be d im in ish e d . ^  Survey re s e a rc h  

and p o l l  d a ta  does n o t  su p p o rt such a  c o n te n tio n . A number o f  s tu d ie s  

have found th a t  " . . .u r b a n  b la c k s  r e p o r t  c o n s id e ra b le  d i s s a t i s f a c t i o n  w ith

t h e i r  h o u sin g , and few  b la c k s  r e p o r t  a  p re fe re n c e  f o r  a l l  b la c k  r e s i d e n t i a l
_  „68 a r e a s .

I f  n e i th e r  income d i f f e r e n c e s  n o r  th e  p re fe re n c e s  o f  B lacks e x p la in  

w idespread  r e s i d e n t i a l  s e g re g a tio n , th e  o n ly  rem ain ing  e x p la n a tio n  i s  

r a c i a l  d is c r im in a t io n .  A s tu d y  is s u e d  by th e  D epartm ent o f  Housing and 

Urban D evelopm ent showed th a t  a  su rvey  o f  3264 t e s t s  in  40 d i f f e r e n t  c i t i e s  

in d ic a te d  " . . . t h a t  o n ly  one o f  f o u r  b la c k s  i s  g iv e n  th e  same c h o ice  a s  a
69w h ite  p e rso n  when seek in g  an a p a r tm e n t."  And Jaimes L . H echt, comment­

in g  on th e  s tu d y  in  th e  New York Times argued  th a t  th e  s tu d y  was n o t  d e ­

s ig n ed  to  d e t e c t  some o f  th e  more s o p h is t ic a te d  te c h n iq u e s  used by r e a l

e s t a t e  b ro k e rs  to  evade a n t i - d is c r im in a t io n  law s and, th e r e f o r e ,  l i k e ly

70u n d e re s tim a te d  th e  im pact o f  housing  d is c r im in a t io n .

The s e g re g a tio n  between c i t i e s  and su b u rb s , which se rv ed  a s  one b a s is

f o r  th e  ca se s  d is c u s s e d  in v o lv in g  m e tro p o li ta n  d e s e g re g a t io n , has been w ell 

71docum ented. The r o le  o f  governm ent in  advancing  such  s e g re g a tio n  seems

c l e a r  a s  w e ll .  J .  S k e lly  W right d e s c r ib e d  th e  s i t u a t io n  a s  fo llo w s :

Many suburban w h ite s  pu rchased  t h e i r  homes when p r ic e s  
were s ig n i f i c a n t l y  low er than  th ey  a r e  c u r r e n t ly ,  a t  a  
tim e when m in o r i t i e s  were excluded  by o v e r t  and o f f i c i a l ­
l y  s a n c tio n e d  d is c r im in a t io n .  Now suburban com m unities, 
a c t in g  in  narrow  s e l f - i n t e r e s t  f o r  b o th  r a c i a l  and eco­
nomic re a so n s  have e n ac ted  r e s t r i c t i v e  zoning  law s, sub­
d iv i s io n  r e g u la t io n s ,  and b u ild in g  codes t h a t  have e f f e c ­
t i v e l y  p rec lu d ed  c o n s tru c t io n  o f  low -and-m oderate  income 
h o u s in g . . . .  Combined w ith  d is c r im in a t io n  in  th e  p r iv a te  
s e c to r  by r e a l  e s t a t e  a g e n ts ,  f i n a n c i a l  i n s t i t u t i o n s ,  and 
home b u i ld e r s ,  t h i s  suburban  d is c r im in a t io n  has condemned 
m in o r i t i e s  to  th e  co re  c e n t r a l  c i t i e s .  72

R e s id e n t ia l  s e g re g a t io n , th e n , i s  a  p ro d u c t o f  b o th  governm ent a c t io n  

and p r iv a t e  d is c r im in a t io n .  The r e l a t io n s h ip  between r e s i d e n t i a l  s e g re ­
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g a t io n  and schoo l p o lic y  shou ld  a ls o  be c l e a r .  S im ply, a  neighborhood 

sch o o l p o lic y  which i s  c o n s is te n t ly  en fo rced  n o t o n ly  a d o p ts  th e  r a c i a l  

c h a r a c te r  o f  th e  neighborhood; such a  p o lic y  p ro v id e s  a ssu ra n c e  to  housing  

d e v e lo p e rs  and home owners th a t  i f  th ey  m a in ta in  se g re g a te d  neighborhoods 

th ey  w i l l  have se g re g a te d  s c h o o ls . I f  some neighborhoods them selves b e ­

come in te g r a te d  p roducing  in te g r a te d  sc h o o ls , r e lo c a t io n  can g u a ra n te e  

se g re g a te d  c la ssro o m s.

A lthough th e  Supreme C ourt has s t ru c k  down o p tio n a l  t r a n s f e r  p o l i c ie s  

which e f f e c t iv e ly  a llo w  w h ite s  to  abandon sc h o o ls  in  which th ey  f in d  them­

s e lv e s  in  a  m in o r ity , th e  C ourt has n o t s t r u c k  down neighborhood sch o o l 

system s where change o f  re s id e n c e  a s s u re s  a c c e s s  to  s e g re g a te d  s c h o o ls . 

O bviously  s h i f t i n g  p la c e  o f  re s id e n c e  i s  more d i f f i c u l t  th an  changing 

s c h o o ls , b u t  th e  e f f e c t  and q u i te  p o s s ib ly  th e  i n t e n t  i s  th e  same; i . e . ,  

av o id an ce  o f  in t e g r a t i o n .

Of c o u rse , th e  is s u e s  in v o lv ed  in  o p tio n a l  t r a n s f e r  p o l i c i e s  and 

neighborhood sc h o o ls  a r e  n o t  i d e n t i c a l .  U nlike o p t io n a l  t r a n s f e r  p o l i c ie s ,  

neighborhood  sc h o o ls  can be e x p la in e d  on grounds o th e r  th an  ra c e ;  t h a t  i s ,  

th e  convenience o f  "w a lk -in "  s c h o o ls . B ut e f f e c t iv e ly  neighborhood sch o o ls  

a r e  o f te n  se g re g a te d  s c h o o ls . To condemn neighborhood sc h o o ls  would in v o lv e  

a c c e p tin g  th e  p o s i t io n  th a t  a t  l e a s t  in  t h i s  in s ta n c e  se g re g a to ry  e f f e c t  

a lo n e  i s  u n c o n s t i tu t io n a l  o r  t h a t  s e g re g a to ry  e f f e c t  i s  i n d i c a t iv e  o f  

s e g re g a to ry  i n t e n t .



W ashington v . D av is R e v is i te d

In  W ashington v . D avis th e  Supreme C ourt r e je c te d  th e  p o s i t io n  th a t  

se g re g a to ry  e f f e c t  a lo n e  i s  u n c o n s t i tu t io n a l .  E xcept f o r  a  r e c i t a t i o n  o f  

p re c e d e n ts , th e  o n ly  s ig n i f i c a n t  argum ent c o n ta in e d  in  th e  m a jo r ity  o p in ­

io n  was th e  p o s s ib ly  sw eeping im pact t h a t  any " e f f e c t s  on ly"  s ta n d a rd  

m ight have on a  whole range  o f  governm ent p o l i c i e s  which e f f e c t iv e l y  have 

a  d is p ro p o r t io n a te  im pact on B lack  A m ericans. A C ourt p o s i t io n  s t r i k i n g  

down a l l  p o l i c i e s  hav ing  a  d is p ro p o r t io n a te  im pact on B lack s  cou ld  " . . . p e r ­

haps in v a l id a te  a  whole range  o f  ta x , w e lfa re , p u b lic  s e r v ic e s ,  r e g u la to ry ,

and l i c e n s in g  s t a t u t e s  t h a t  may be more burdensome to  th e  poor and to  th e

73av erage  b la c k  than  th e  more a f f l u e n t  w h ite s ."

U nless one i s  p rep a red  to  c h a lle n g e  a l l  such  p o l i c i e s ,  then  i t  i s  

n e c e ssa ry  to  f in d  some b a s is  to  d i s t i n g u is h  p o l i c i e s  which e f f e c t iv e ly  

i s o l a t e  m in o r ity  from m a jo r ity  c h i ld re n  in  th e  sc h o o ls  from o th e r  p o l i c ie s  

which e f f e c t iv e ly  p la c e  bu rdens on l a r g e r  p ro p o r tio n s  o f  th e  B lack  popu­

l a t i o n  th an  o f  th e  w h ite  p o p u la tio n .

A lthough th e  Supreme C ourt o p in io n  in  W ashington v . D avis concerned  

employment s ta n d a rd s  which a p p a re n tly  excluded  a  l a r g e r  p ro p o r tio n  o f  

B lack  a p p l ic a n ts  th an  w h ite  a p p l ic a n t s ,  th e  p r in c ip le  e n u n c ia te d  in  t h a t

c a se , t h a t  d is c r im in a to ry  e f f e c t  a lo n e  i s  n o t  u n c o n s t i tu t io n a l ,  h as  s in c e
oh

been a p p lie d  in  s e v e ra l  sch o o l c a s e s .

The q u e s tio n  b e fo re  us then  i s :  a r e  th e  s tu d e n t  ass ig n m en t p o l i c i e s  

based  on p la c e  o f  re s id e n c e  which e f f e c t iv e l y  i s o l a t e  B lacks and w h ite s  

d is t in g u is h a b le  from  th e  employment, ta x ,  and w e lfa re  p o l i c i e s  which p la c e  

d is p ro p o r t io n a te  bu rdens on th e  B lack  p o p u la tio n ?

One b a s is  f o r  d is t in g u is h in g  sch o o l p o l i c i e s  from  th e  o th e rs  m entioned 

by th e  C o u rt i s  t h a t  ta x ,  w e lfa re  and employment p o l i c i e s  have th e  same 

im pact on s ig n i f i c a n t  numbers o f  w h ite s  a s  w e ll a s  B la c k s . A lthough i t  i s
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t r u e  t h a t  a  s u b s t a n t i a l l y  l a r g e r  p ro p o r tio n  o f  B lacks th an  w h ite s  a r e  poor,

75in  a c tu a l  numbers poor w h ite s  outnum ber poo r B la ck s . Even i f  one 

wanted to  assume t h a t  p o l i c i e s  which a re  d e t r im e n ta l  to  th e  i n t e r e s t s  o f  

th e  poo r a r e  aimed a t  B la c k s , th e  in c lu s io n  o f  eq u a l o r  g r e a t e r  numbers 

o f  w h ite s  would make th e  weapons used  th e  q u iv a le n t  o f  a  b lu n d e rb u ss . The 

e f f e c t  o f  such p o l i c i e s ,  th e r e f o r e ,  i s  g e n e ra l ly  to  p la c e  g r e a t e r  numbers 

o f  w h ite s  in  th e  same c a te g o ry  a s  B la c k s . The im pact o f  such p o l i c i e s  

may be r a c i a l l y  d is p r o p o r t io n a te ,  b u t  i t  i s  n o t  r a c i a l l y  s p e c i f i c .

The q u e s tio n  which fo llo w s , however, i s  how a r e  s tu d e n t  ass ignm en t 

p o l i c i e s  which a r e  based  on p la c e  o f  re s id e n c e  d is t in g u is h a b le  from th e  

p o l i c i e s  d is c u s se d  above. The c r u c ia l  p o in t  o f  d i s t i n c t i o n  i s  t h a t  p o l i ­

c ie s  which e f f e c t iv e l y  produce s e g re g a t io n , u n lik e  ta x ,  w e lfa re  and employ­

ment p o l i c i e s ,  by t h e i r  n a tu re  do n o t  p la c e  s i g n i f i c a n t  numbers o f  B lacks 

and w h ite s  in  th e  same c a te g o ry . R a c ia l s e g re g a t io n , r e g a rd le s s  o f  cau se , 

i s  s u b je c t  to  c h a lle n g e  p r e c i s e ly  because  i t  i s o l a t e s  B lack s  from w h ite s . 

One m igh t respond  t h a t  neighborhood sch o o l s e g re g a tio n  i s  a  fu n c tio n  o f  

th e  same economic d i s t i n c t i o n s  t h a t  produce d is p ro p o r t io n a te  r a c i a l  im pacts 

in  o th e r  governm ent p o l i c i e s ,  b u t  a s  e a r l i e r  d is c u s s io n  o f  r e s i d e n t i a l  

s e g re g a tio n  in d ic a te d ,  th e  ev id en ce  sim ply  does n o t  su p p o r t such a  co n c lu ­

s io n . I f  economic c a p a b i l i ty  were th e  s o le  b a s is  o f  p la c e  o f  r e s id e n c e , 

then  r e s i d e n t i a l  s e g re g a tio n  based  on ra c e  would be s ig n i f i c a n t l y  d im in ­

ish e d  .

I n  com m unities where th e re  i s  s u b s t a n t i a l  r a c i a l  s e g re g a tio n  in  hous­

in g , sch o o l ass ig n m en t p o l i c i e s  based  on p la c e  o f  re s id e n c e  have th e  e f f e c t  

o f  s e p a ra t in g  w h ite s  from  B la c k s . In  a  s o c ie ty  on th e  o th e r  hand, where 

th e re  i s  c o n s id e ra b le  economic in e q u a l i ty  and even where th e  B lack  popu­

l a t i o n  i s  d is p r o p o r t io n a te ly  p o o r, p o l i c i e s  t h a t  e f f e c t i v e l y  d is c r im in a te  

a g a in s t  th e  poor s t i l l  p la c e  s u b s t a n t i a l  numbers o f  w h ite s  in  th e  same
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c l a s s i f i c a t i o n  a s  B la ck s .

The Supreme C ourt in  Brown condemned s t a t e  en fo rced  r a c i a l  s e g re g a ­

t i o n .  The C o u rt, however, has n e v e r  s u b je c te d  economic c l a s s i f i c a t i o n s  

to  th e  same s t r i c t  s c ru t in y  to  which i t  s u b je c t s  r a c i a l  c l a s s i f i c a t i o n s .

In  many com m unities sch o o l ass ignm en t p o l i c i e s  based  on p la c e  o f  r e s i ­

dency e n fo rc e  r a c i a l  s e p a ra t io n ;  in  t h i s  sen se  th ey  amount to  r a c i a l  

c l a s s i f i c a t i o n s .

Summary and C onclusions

T h is  c h a p te r  opened w ith  a  rev iew  o f  v a r io u s  app ro ach es  found in  p o l­

i t i c a l  s c ie n c e  l i t e r a t u r e  to  a n a ly z in g  th e  n a tu re  o f  p o lic y  making in  urban  

governm ents. While g ra n tin g  th e  e x is te n c e  o f  c o n s id e ra b le  autonomy among 

governm ental and p r iv a te  a g e n c ie s , th e  p r in c ip a l  c o n c lu s io n  drawn from 

th e  rev iew  i s  t h a t  governm ental a g e n c ie s  can n o t be viewed in  i s o l a t i o n  

e i t h e r  from  each o th e r  o r  from  th e  se n tim e n ts  o f  dom inant segm ents o f  th e  

community.

The second f in d in g  o f  t h i s  c h a p te r  i s  t h a t  th e  ev id en ce  assem bled 

by such  a u t h o r i t i e s  a s  F a r le y  and T aeber d em o n stra te s  t h a t  r e s i d e n t i a l  

s e g re g a tio n  in  th e  m e tro p o li ta n  a r e a s  o f  th e  U nited  S ta t e s  i s  r a c i a l l y  

s p e c i f i c .  I t  i s  n o t  a  fu n c tio n  o f  economic d isa d v a n ta g e  t h a t  a f f e c t s  

poor w h ite s  in  th e  same way a s  poor B la c k s . R a th e r , B lack s a t  a l l  economic 

l e v e l s  a r e  s ig n i f i c a n t l y  more se g re g a te d  from  w h ite s  o f  s im i la r  s o c io ­

economic s t a t u s  th a n  poor w h ite s  a r e  s e p a ra te d  from w e a l th ie r  w h ite s .

T h ird , w ith in  th e  c o n te x t o f  r e s i d e n t i a l l y  se g re g a te d  com m unities, 

g eo g rap h ic  s tu d e n t a tte n d a n c e  zones c o n tr ib u te  s ig n i f i c a n t l y  to  se g re g a te d  

s c h o o ls . When such a tte n d a n c e  zones p la c e  w ith in  th e  same sch o o l c h i ld re n  

from r e s i d e n t i a l  a r e a s  dom inated by d i f f e r e n t  r a c e s  o r  i f  r e s i d e n t i a l  a re a s  

become in t e g r a te d ,  adherence to  a  neighborhood sch o o l p o lic y  p ro v id e s  a
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framework f o r  p a r e n ts ,  housing  o f f i c i a l s  and p r iv a te  housing  a g e n c ie s  to

a d ju s t  t h e i r  housing  d e c is io n s  in  o rd e r  to  a s s u re  s e g re g a t io n . S im ply,

a  neighborhood sch o o l p o lic y  h e lp s  a s s u re  a  r e c ip r o c a l  r e la t io n s h ip  b e -

77tween housing  s e g re g a t io n  and r a c i a l l y  i s o la te d  s c h o o ls . As o u r d i s ­

c u ss io n  o f  m utual a d ju s tm e n t and a d a p ta tio n  among autonomous p o lic y  m akers 

in d ic a te d ,  t h i s  r e c ip r o c a l  r e la t io n s h ip  can be m a in ta in ed  w ith o u t obv ious 

c o o p e ra tio n  o r  c e n t r a l  c o o rd in a tio n .

F in a l ly ,  i n  l i g h t  o f  th e  s i g n i f i c a n t  r e s i d e n t i a l  s e g re g a tio n  in  Am­

e r ic a n  com m unities, i t  i s  p ro b ab le  t h a t  sch o o l o f f i c i a l s  can m a in ta in  o r  

o b ta in  maximum se g re g a tio n  w ith o u t ad o p tin g  any i r r e g u l a r  p o l i c i e s  o r  

p ro ced u re s  which would produce j u d i c i a l  s c r u t in y  under th e  s ta n d a rd s  o f  

e i t h e r  th e  W ashington v . D av is o r  th e  A rlin g to n  H e ig h ts  c a s e s .  Sim ply 

by ad h erin g  to  a  r i g i d  neighborhood sch o o l p o l ic y ,  sch o o l o f f i c i a l s  can 

m a in ta in  l a r g e ly  s e g re g a te d  sc h o o ls . C e r ta in ly  a s  neighborhoods them selves 

become in te g r a te d  some sch o o ls  w i l l  a l s o  become in t e g r a te d ,  b u t th e  p a t te r n  

o f  neighborhood in t e g r a t i o n  found in  American c i t i e s  i s  g e n e ra l ly  d e s ­

c r ib e d  by such term s a s  " t r a n s i t io n "  o r  " e c o lo g ic a l  s u c c e s s io n ."  N eigh­

borhood sc h o o ls  m igh t be in te g r a te d ,  b u t  th e  c o n d itio n  i s  o f te n  tem porary .

B ecause o f  th e se  f a c t o r s ,  p o l i c i e s  which m ight d is p r o p o r t io n a te ly  

burden B lacks  b ecause  th e y  a re  g e n e ra l ly  p o o re r  th an  w h ite s  shou ld  n o t  be 

p la c e d  in  th e  same c a te g o r ie s  a s  neighborhood schoo l p o l i c i e s  which e f f e c ­

t i v e ly  se g re g a te  B lack s  from  w h ite s . A lthough r e g re s s iv e  ta x a t io n ,  w e lfa re  

p o l i c i e s  and o th e r s  a f f e c t  a  d is p ro p o r t io n a te  number o f  B la ck s , th e y  gen­

e r a l l y  a f f e c t  an  e q u a l o r  g r e a t e r  a b s o lu te  number o f  w h ite s  a s  w e ll .  In  

many American com m unities, how ever, neighborhood sch o o l p o l i c i e s  keep 

B lacks and w h ite s  in  l a r g e ly  s e p a ra te  c a te o g r ie s .  In  t h i s  sen se  th e y  a re  

u n iq u e ly  r a c i a l  c l a s s i f i c a t i o n s .
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CHAPTER SEVEN

CONCLUSIONS

The e f f o r t  to  remove r a c i a l  s e g re g a tio n  a s  a  s i g n i f i c a n t  component 

o f  p u b lic  e d u c a tio n a l p o lic y  in  th e  U nited  S ta te s  h as  been marked by con­

s id e r a b le  u n c e r ta in ty  concern ing  b o th  th e  d e f in i t i o n  o f  th e  problem  and 

th e  n a tu re  o f  th e  s o lu t io n .  The Supreme C o u r t 's  p o s i t io n  t h a t  o n ly  r a c i a l  

i s o l a t i o n  r e s u l t in g  from in t e n t i o n a l ly  s e g re g a t iv e  governm ent p o lic y  i s  

u n c o n s t i tu t io n a l  has become in c re a s in g ly  c l e a r  o v e r th e  y e a rs ,  b u t  i t s  

own adherence to  t h a t  p r in c ip le  has som etim es been in  d o u b t. ^ And th e  

d i s t i n c t i o n  between mere se g re g a to ry  e f f e c t  and s e g re g a t iv e  i n t e n t  has  been 

s u b je c t  to  a  wide v a r ie ty  o f  i n t e r p r e t a t i o n s  among th e  c o u r ts  and among 

s tu d e n ts  o f  c o n s t i tu t i o n a l  law .

In  t h i s  s tu d y  I  have a ttem p ted  to  o u t l in e ,  com pare, and u l t im a te ly  

e v a lu a te  a  v a r ie ty  o f  ap p roaches found in  c o u r t  d e c is io n s  and in  th e  l i t ­

e r a tu r e  to  re s o lv in g  th e se  i s s u e s .

The e f f o r t  to  end r a c i a l l y  d is c r im in a to ry  p u b lic  p o lic y  began w ith  th e  
2

Brown d e c is io n ,  b u t  t h a t  d e c is io n  was i t s e l f  am biguous. On th e  one hand,

i t  s p e c i f i c a l l y  condemned " s t a t e  imposed s e g re g a t io n ,"  b u t  in  so do ing  th e

C ourt used  language th a t  c a s t  some doub t on a l l  s e g re g a t io n , r e g a rd le s s  o f  

3c a u se .

A lthough th e  Supreme C ourt n e v e r abandoned th e  re q u ire m en t t h a t  f o r

s e g re g a tio n  to  be u n c o n s t i tu t io n a l ,  i t  m ust be s t a t e  im posed, in  d e c is io n s

su b seq u en t to  Brown th e  C ourt re q u ire d  sch o o l d i s t r i c t s  w ith  a  h i s to r y  o f

s t a t e  en fo rced  s e g re g a tio n  to  e l im in a te  r a c i a l  i s o l a t i o n  even when a  d i r e c t

l i n k  betw een s t a t e  e d u c a tio n a l p o lic y  and s e g re g a tio n  in  p a r t i c u l a r  sch o o ls
4had n o t  been e s ta b l i s h e d .  S p e c i f i c a l ly ,  in  Swann th e  C ourt a u th o r iz e d  

m andatory b using  to  in t e g r a te  "neighborhood sc h o o ls"  which r e f l e c t e d  th e
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se g re g a te d  r e s i d e n t i a l  p a t te r n s  o f  th e  neighborhoods in  which th ey  were 

s i t u a t e d .  The C ourt presumed th a t  th e  sc h o o ls  had been lo c a te d  to  se rv e  

th e  d u a l schoo l system , and to  a llo w  them to  c o n tin u e  a s  s e g re g a te d  sch o o ls  

would amount to  th e  c o n t in u a tio n  o f  u n c o n s t i tu t io n a l  s e g re g a t io n .

In  Swann th e  C ourt assumed t h a t  th e re  was a  r e c ip r o c a l  r e la t io n s h ip  

betw een neighborhood r a c i a l  com position  and sch o o l s e g re g a t io n . Schoo ls 

were lo c a te d  to  se rv e  p a r t i c u l a r  a re a s  o f  r a c i a l  c o n c e n tra tio n  and a t  th e  

same tim e c i t i z e n  d e c is io n s  concern ing  p la c e  o f  re s id e n c e  had been i n f l u ­

enced by th e  lo c a t io n  o f  sch o o ls  s e rv in g  t h e i r  r a c e .  ^

T h is  p a t te r n  o f  r a c i a l l y  i s o la t e d  sc h o o ls  r e f l e c t i n g  neighborhood 

s e g re g a tio n  was n o t  co n fin ed  to  th e  fo rm e rly  d u a l sch o o l system s o f  th e  

S o u th . The l i n k  between r e s i d e n t i a l  and sch o o l s e g re g a tio n  was a  n a t io n a l  

phenomenon. The q u e s tio n  f o r  th e  c o u r ts  became, th e n , how does one d i s ­

t in g u is h  between s t a t e  im posed s e g re g a tio n  r e f l e c te d  in  se g re g a te d  n e ig h ­

borhood sch o o ls  and th e  same phenomenon which i s  p u re ly  a d v e n t i t io u s  o r  r e ­

f l e c t i v e  o f  p u re ly  p r iv a te  cho ice?

In  a tte m p tin g  to  i d e n t i f y  and i s o l a t e  th e  g o v ern m en t's  r o le  in  schoo l 

s e g re g a t io n , c o n s t i tu t i o n a l  s c h o la rs  and f e d e r a l  ju d g e s  a ttem p ted  to  formu­

l a t e  s ta n d a rd s  f o r  d is t in g u is h in g  de ju r e  from  de f a c to  s e g re g a t io n . ^

In  th e  rev iew  o f  th e  l i t e r a t u r e  and o f  s e le c te d  c o u r t  d e c is io n s ,  we 

found th a t  m ost s c h o la rs  and ju d g es d is t in g u is h e d  betw een p o l i c i e s  which 

have m erely  a  s e g re g a t iv e  e f f e c t  and th o se  r e s u l t in g  from s e g re g a t iv e  i n t e n t .  

G e n e ra lly , o n ly  in t e n t i o n a l ly  s e g re g a to ry  p o l i c i e s  were c o n s id e re d  to  be un­

c o n s t i t u t i o n a l .  Those who co n s id e re d  a l l  e f f e c t iv e l y  s e g re g a t iv e  p o l i c i e s  

to  be u n c o n s t i tu t io n a l  assumed th a t  a l l  s e g re g a tio n  produced harm compara­

b le  to  t h a t  condemned by th e  Supreme C ourt in  Brown. They eq u a ted  e f f e c t iv e

s e g re g a tio n  to  a  r a c i a l  c l a s s i f i c a t i o n  which un d er th e  c o n s t i tu t i o n  can o n ly
7

be j u s t i f i e d  by some "com pelling  s t a t e  i n t e r e s t . "
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The b u lk  o f  th e  l i t e r a t u r e  and c o u r t  d e c is io n s  s tu d ie d  a c c e p te d  th e  

Supreme C o u rt p o s i t io n  in  Swann th a t  " . . . t h e  d i f f e r e n t i a t i n g  f a c t o r  between 

de .jure and th e  s o - c a l le d  de  f a c to  s e g re g a tio n  . . .  i s  pu rpose  o r  i n t e n t  to
Q

s e g re g a te ."  T here w ere, however, d i f f e r e n c e s  among them co n cern in g  how 

such pu rpose  o r  i n t e n t  i s  to  be re c o g n iz e d . A bsent e x p l i c i t l y  s e g re g a t iv e  

s t a t u t e s ,  c o u r ts  g e n e ra l ly  m ust draw in fe re n c e s  from th e  e f f e c t  o f  schoo l 

board  p o l i c i e s .  O ften  th e  b e s t  in d i c a to r  o f  s e g re g a t iv e  i n t e n t  i s  th e  e f ­

f e c t  o f  p o l i c i e s  p u rsued  by schoo l a u t h o r i t i e s .  Most o f  th e  c o u r ts  and 

c o n s t i tu t i o n a l  s c h o la r s ,  how ever, were u n w illin g  to  assume th a t  ev ery  i n ­

s ta n c e  o f  r a c i a l  i s o l a t i o n  in  th e  sch o o ls  was n e c e s s a r i ly  th e  p ro d u c t o f  

in t e n t i o n a l  governm ent a c t io n .

G e n e ra lly , th e  s ta n d a rd s  used to  i d e n t i f y  s e g re g a t iv e  i n t e n t  cam be 

broken  down in to  th r e e  c a te g o r ie s .

The f i r s t  approach  assum es e f f e c t iv e l y  s e g re g a t iv e  governm ent p o l i c ie s  

a r e  i n t e n t i o n a l ly  s e g re g a t iv e  o n ly  in  th e  absence o f  some in d ep en d en t edu­

c a t io n a l  j u s t i f i c a t i o n  f o r  th e  p o l i c i e s  p u rsu ed . Under t h i s  s ta n d a rd  

neighborhood sch o o l p o l i c i e s  which produced se g re g a te d  sc h o o ls  would n o t 

be c o n s id e re d  in t e n t i o n a l ly  s e g re g a to ry  because  th e  convenience o f  "w alk- 

in "  sc h o o ls  and th e  avo idance o f  t r a n s p o r ta t io n  c o s ts  would be co n s id e re d  

s u f f i c i e n t  n o n - r a c ia l  j u s t i f i c a t i o n .  Only i f  th e re  was some d e v ia t io n  from 

r e g u la r  neighborhood schoo l zones t h a t  ex ac e rb a te d  s e g re g a t io n  would such 

s e g re g a t io n  be c o n s id e re d  in t e n t i o n a l .

The second approach  assum es sim ply t h a t  sch o o l b o ard s  in te n d  th e  

" n a tu r a l , "  " fo r e s e e a b le ,"  and "p ro b ab le"  consequences o f  t h e i r  a c t io n s .

I f  sch o o l b o ard s  s e l e c t  p o l i c i e s  t h a t  e f f e c t iv e l y  produce s e g re g a t io n , when 

l e s s  s e g re g a t iv e  p o l i c i e s  a r e  a v a i la b le ,  th en  i t  i s  presumed th a t  th e  s e g re ­

g a t io n  i s  i n t e n t i o n a l .  Under t h i s  s ta n d a rd  sch o o l b o a rd s  cou ld  n o t  escape 

th e  in fe re n c e  t h a t  t h e i r  p o l i c i e s  a r e  in t e n t i o n a l ly  s e g re g a t iv e  by p o in tin g
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to  some e d u c a tio n a l j u s t i f i c a t i o n s  f o r  them. The o n ly  grounds which 

could  j u s t i f y  th e  s e le c t io n  o f  p o l i c i e s  t h a t  a re  more s e g re g a t iv e  than  

o th e rs  a v a i la b le  would be some "com pelling  s t a t e  i n t e r e s t . "

T h is  second approach  resem bles q u i te  c lo s e ly  th e  p o s i t io n  o f  th o se  

who co n s id e re d  a l l  e f f e c t iv e  s e g re g a tio n  to  be u n c o n s t i tu t io n a l .  I t  d i f f e r s  

o n ly  in  i t s  assum ption  th a t  such p o l i c i e s  a re  a ls o  in t e n t i o n a l .  B u t, s i g n i ­

f i c a n t l y ,  th e  Supreme C ourt in  Swann was w il l in g  to  make a  s im i la r  assump­

t i o n .  T h is  second approach  e s s e n t i a l l y  a p p l ie s  th e  Supreme C o u r t 's  s t a n ­

d a rd  in  Swann f o r  d e te rm in in g  th e  p ro p e r  scope o f  th e  remedy to  th e  ta s k  

o f  d e te rm in in g  w hether in t e n t io n a l  s e g re g a tio n  e x i s t s  i n  th e  f i r s t  p la c e .

The f i n a l  approach  used by c o u r ts  and s c h o la r s  to  d i s t i n g u is h  de ju r e  

from  de f a c to  s e g re g a tio n  em phasizes th e  "cu m u la tiv e  im pact" o f  b o th  p u b lic  

and p r iv a te  housing  d is c r im in a t io n  on th e  r a c i a l  com position  o f  s c h o o ls .

When se g re g a te d  neighborhood sc h o o ls  r e f l e c t  r e s i d e n t i a l  s e g re g a tio n  d i r e c t ­

ly  produced by governm ent housing  d is c r im in a t io n ,  th e re  i s  ev idence  th a t

even th e  Supreme C ourt m ight r e q u ir e  sch o o l a u t h o r i t i e s  to  av o id  in c o rp o r-
9

a t in g  such s e g re g a tio n  in  th e  s c h o o ls . A s im i la r  p a t te r n  r e s u l t in g  from 

p r iv a t e  housing  d is c r im in a t io n  r a i s e s  more complex i s s u e s .  Some d i s t r i c t  

c o u r ts ,  how ever, have condemned th e  u se  o f  g eo g rap h ic  c r i t e r i a  f o r  schoo l 

a tte n d a n c e  zones when such  p o l i c i e s  would produce se g re g a te d  s c h o o ls . ^

In  e f f e c t ,  th o se  ad o p tin g  some v a r ia t io n  o f  a  "cu m u la tiv e  im pact" s ta n d a rd  

were ap p ly in g  th e  lo g ic  o f  th e  Supreme C o u rt in  Swann concern ing  th e  r e ­

c ip ro c a l  r e l a t io n s h ip  betw een schoo l lo c a t io n  and housing  s e g re g a t io n .

As th e  d is c u s s io n  in  C hap ter F iv e  d e m o n s tra te s , th e  Supreme C ourt e f ­

f e c t i v e l y  r e je c te d  th e  second and th i r d  app roaches o u t l in e d  above and 

adop ted  th e  f i r s t .

B eginning  w ith  i t s  d e c is io n  in  M il l ik e n , 11 th e  C ourt began p la c in g  a d -
■» o

d i t i o n a l  q u a l i f i c a t i o n s  and l i m i t s  on th e  req u ire m en ts  o f  G reen ± and Swann
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t h a t  sch o o l a u t h o r i t i e s  re s p o n s ib le  f o r  de ju r e  s e g re g a tio n  m ust pu rsue

maximum f e a s ib l e  i n t e g r a t i o n .  P o s s ib ly  re c o g n iz in g  t h a t  i t s  p o s i t io n  in

Swann p ro v id ed  grounds f o r  a s s a u l t s  on a l l  e f f e c t iv e ly  s e g re g a t iv e  p o l i c i e s ,

13th e  C ourt in  th e  D ayton ^ d e c is io n  ap p ea rs  to  have abandoned th e  r e q u i r e ­

ment o f  maximum f e a s ib l e  in te g r a t io n  in  f a v o r  o f  one d es ig n ed  s o le ly  to  

com pensate f o r  th e  " in c re m e n ta l s e g re g a t iv e  e f f e c t s "  o f  p a r t i c u l a r  in t e n ­

t i o n a l l y  se g re g a to ry  schoo l board  a c t io n s .  The s ta n d a rd s  f o r  d i s t i n g u i s h ­

in g  in t e n t io n a l  from  e f f e c t iv e  s e g re g a tio n  announced by th e  C ourt in  i t s
14 15

W ashington v . D av is and A r lin g to n  H eig h ts  d e c is io n s  c o n s id e re d  o n ly  

th o se  p o l i c i e s  which lack ed  indep en d en t n o n - r a c ia l  j u s t i f i c a t i o n s ,  o r  d e ­

v ia te d  from  "norm al" p o l i c i e s  and were e f f e c t iv e ly  s e g re g a to ry , to  now 

be in d ic a t iv e  o f  i n t e n t io n a l  s e g re g a t io n .

A lthough th e  im pact o f  th e  Dayton d e c is io n  i s  n o t y e t  c l e a r ,  i t  

a p p ea rs  t h a t  by l im i t in g  th e  sweep o f  d e se g re g a tio n  o rd e rs  to  th e  s p e c i f i c  

im pact o f  d e l ib e r a t e ly  s e g re g a t iv e  a c t io n ,  th e  C ourt may have e s ta b l is h e d  

a  uniform  n a t io n a l  s ta n d a rd  f o r  sch o o l d e s e g re g a t io n . Where p re v io u s ly  

sch o o l d i s t r i c t s  found g u i l t y  o f  i n t e n t i o n a l ly  s e g re g a t iv e  p o l i c i e s  were 

re q u ire d  to  e l im in a te  se g re g a te d  neighborhood sc h o o ls  w h ile  s im i la r ly  

s e g re g a te d  sc h o o ls  in  com m unities where no p ro o f  o f  i n t e n t  had been 

found were l e f t  un touched , now — i f  my re a d in g  o f  th e  D ay ton ,

W ashington v . D a v is , and A rlin g to n  H e ig h ts  d e c is io n s  i s  c o r r e c t  — de ju r e  

s e g re g a te d  d i s t r i c t s  w i l l  no lo n g e r  be re q u ire d  to  com pensate f o r  r e s i d e n t i a l  

s e g re g a tio n  in  d e se g re g a tin g  th e  s c h o o ls .
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J u d ic i a l  S tan d a rd s  f o r  I d e n t i f y in g  S e g re g a tiv e  I n t e n t  and th e  R e a l i t i e s  

o f  P u b lic  P o lic y

I t  i s  obv ious t h a t  th e  s ta n d a rd s  adop ted  by th e  Supreme C o u rt w i l l  

e l im in a te  l e s s  r a c i a l  im balance i n  sc h o o ls  th a n  a l t e r n a t i v e  s ta n d a rd s  

adop ted  by s e v e ra l  o f  th e  D i s t r i c t  C o u rts  and s ta n d a rd s  su g g es ted  in  th e  

l i t e r a t u r e .  I t  i s  e q u a lly  c l e a r  t h a t  th e  s ta n d a rd s  f o r  d e te rm in in g  th e  

a p p ro p r ia te  scope o f  rem ed ies fo rm u la ted  by J u s t i c e  R eh n q u ist in  Dayton 

w i l l ,  i f  fo llo w e d , produce l e s s  e f f e c t iv e  in t e g r a t i o n  th an  re q u ir e d  by 

th e  C ourt in  Swann and K eyes.

In  l i g h t  o f  th e  r e a l i t i e s  o f  th e  p o lic y  making p ro c e sse s  i n  American 

c i t i e s ,  I  have a ttem p ted  to  d e te rm in e  which approach  i s  b e s t  d es ig n ed  to  

id e n t i f y  th e  r o le  o f  ra c e  in  d e te rm in in g  p u b lic  p o l ic y .  As th e  d is c u s s io n  

in  C h ap te r S ix  in d i c a te s ,  a  neighborhood schoo l p o l ic y ,  o r  any s tu d e n t  

a ss ig n m en t p o lic y  based  on p la c e  o f  re s id e n c e ,  can  be c o n s id e re d  in t e n t io n ­

a l l y  s e g re g a to ry .

The ev idence  makes i t  c l e a r  t h a t  th e re  i s  a  r e c ip r o c a l  r e la t io n s h ip  

betw een r e s i d e n t i a l  s e g re g a t io n  and neighborhood sch o o l s e g re g a t io n ;  t h a t  

i s ,  r e s i d e n t i a l l y  s e g re g a te d  a re a s  produce se g re g a te d  neighborhood sch o o ls  

and th e  a v a i l a b i l i t y  o f  se g re g a te d  sc h o o ls  prom otes r e s i d e n t i a l  s e g re g a t io n . 

R e s id e n t ia l  s e g re g a tio n  i s  n o t  sim ply  a  fu n c tio n  o f  economic d i s t i n c t i o n s  

betw een w h ite s  and B lack s ; r a t h e r ,  i t  i s  d i r e c t l y  r e l a t e d  to  r a c e .  T here­

f o r e ,  s tu d e n t a ss ig n m en t p o l i c i e s  based  on p la c e  o f  re s id e n c e  amount to  

ass ig n m e n ts  on th e  b a s is  o f  r a c e .  In  th e  words o f  J u s t i c e  W einste in  in  th e  

H a r t cases " I t  i s  l e s s  im p o r ta n t t h a t  we i s o l a t e  where th e  v ic io u s  c i r ­

c le  — r a c i a l l y  se g re g a te d  sc h o o ls  — b e g in s  th an  t h a t  th e  law  e l im in a te ,

to  th e  e x te n t  p r a c t i c a l ,  th e  s t a t e ' s  c o m p lic ity  i n  th e  m ain tenance o f

17r a c i a l l y  s e g re g a te d  s c h o o ls ."

S t i l l ,  i t  cou ld  be argued  th a t  th e  r e l a t io n s h ip  betw een a  neighborhood
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sch o o l p o lic y  and r e s i d e n t i a l  s e g re g a tio n  i s  an u n in ten d ed  consequence —

X8a  " s p i l l  over" e f f e c t  — o f  a  s tu d e n t assignm en t p o l ic y  u n re la te d  to

r a c e .  In d eed , th e  d is c u s s io n  o f  p o lic y  making in  C h ap te r S ix  le n d s  some

su p p o rt to  th e  id e a  t h a t  p o l i c i e s  som etim es have u n in ten d ed  consequences.

Most o f  th e  d is c u s s io n  in  C hap ter S ix , however, c a s t s  s i g n i f i c a n t  doub t

on th e  id e a  t h a t  neighborhood schoo l s e g re g a tio n  i s  m erely  an u n in ten d ed

consequence o f  n o n - r a c ia l  s tu d e n t  ass ignm en t p o l i c i e s .  The r e l a t io n s h ip

between housing  and schoo l i n t e r e s t s  seems to  be a  read y  c a n d id a te  f o r  

19L in d b lo m 's  a n a ly s i s  o f  p o l ic y  c o o rd in a tio n  th rough  m utual a d a p ta t io n  and 

20a d ju s tm e n t. I f  L indb lom 's a n a ly s i s  i s  c o r r e c t  and i f  i t  i s  p ro p e r ly  

a p p l ie d  to  th e  sc h o o l/h o u sin g  s e t t i n g ,  th en  we a r e  j u s t i f i e d  i n  conclud ing  

t h a t  neighborhood schoo l s e g re g a tio n  i s  in t e n t i o n a l .  A p o lic y  o f  n e ig h ­

borhood sch o o ls  n o t  o n ly  r e f l e c t s  p r iv a te  housing  s e g re g a t io n , i t  encourages

21housing  s e g re g a t io n .  Even i f  one were to  assume t h a t  th e  r a c i a l l y  s e g re ­

g a to ry  e f f e c t  o f  a  neighborhood schoo l p o l ic y  was n o t  i n i t i a l l y  in te n d e d , 

th e  c h ie f  p ro p o n en ts  o f  th e  dom inant d e c is io n  making model i n  p o l i t i c a l  

s c ie n c e  — th e  in c re m e n ta l model — con tend  th a t  d e c is io n  m akers a r e  a b le  to

com pensate i n  su b seq u en t d e c is io n s  f o r  th e  u n d e s ire d  consequences o f  p a s t  
22d e c i s io n s .

Once th e  s e g re g a t iv e  e f f e c t  o f  a  neighborhood sch o o l p o l ic y  i s  m a n ife s t ,  

a  f a i l u r e  to  change p o lic y  m igh t be e x p la in e d  in  th e  fo llo w in g  ways! ( l )  th e  

s e g re g a t iv e  e f f e c t s  r e f l e c t  th e  o r ig i n a l  i n t e n t  o f  th e  d e c is io n  maker; (2 ) 

a l t e r n a t i v e  p o l i c i e s  a r e  p o l i t i c a l l y  u n te n a b le ; (3 )  th e  a v a i la b le  a l t e r n a ­

t i v e s  a r e  deemed l e s s  d e s i r a b le  th an  c o n tin u in g  s e g re g a t io n ;  and (ty) sim­

p le  i n e r t i a .

Looking a t  th e se  e x p la n a tio n s  f o r  sch o o l board  in a c t io n  th ro u g h  th e  

eyes o f  th e  Supreme C ourt in  th e  Swann d e c is io n ,  i t  i s  obv ious t h a t  none 

would j u s t i f y  in a c t io n  by a  schoo l board  once in t e n t i o n a l  s e g re g a t io n  had
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been e s ta b l i s h e d .  Both th e  f i r s t  and second p o in ts  o b v io u s ly  would sup­

p o r t  a  charge o f  c o n tin u in g  in t e n t io n a l  s e g re g a t io n . N e ith e r  th e  p re fe re n c e s

o f  o f f i c i a l s  n o r  p u b lic  h o s t i l i t y  has  e v e r  se rv ed  a s  s u f f i c i e n t  grounds f o r

23f a i l u r e  to  d ism a n tle  s e g re g a t io n . On th e  q u e s tio n  o f  th e  d e s i r a b i l i t y  

o f  a l t e r n a t i v e s ,  o n ly  jeo p ard y  to  s tu d e n t s a f e ty  o r  th e  i n t e g r i t y  o f  th e  

e d u c a tio n a l p ro c e s s  cou ld  se rv e  a s  grounds f o r  p r e f e r r in g  a  s tu d e n t  a s s ig n ­

ment p o l ic y  t h a t  p roduces l e s s  a c tu a l  in t e g r a t i o n  th a n  a l t e r n a t i v e s  a v a i l ­

a b le .  And, f i n a l l y ,  schoo l o f f i c i a l s  re s p o n s ib le  f o r  s e g re g a tio n  have an 

a f f i r m a t iv e  d u ty  to  remove i t .

In  sum, none o f  th e  j u s t i f i c a t i o n s  l i s t e d  f o r  f a i l i n g  to  a l l e v i a t e  

s e g re g a tio n  caused by governm ent a c t io n  would s ta n d  j u d i c i a l  s c r u t in y  under 

th e  s ta n d a rd s  o f  Swann.

I t  i s  c l e a r ,  however, t h a t  a s  a  r e s u l t  o f  b o th  th e  W ashington v . D avis 

and th e  A rlin g to n  H eig h ts  d e c is io n s ,  a  sch o o l b o a r d 's  in a c t io n  in  th e  fa c e  

o f  th e  s e g re g a to ry  e f f e c t s  o f  neighborhood sch o o l p o l ic y ,  would o n ly  be 

s u b je c t  to  c h a lle n g e  i f  o th e r  ev idence dem o n stra ted  t h a t  th e  p o lic y  i t s e l f  

was i n i t i a l l y  d es ig n ed  to  s e g re g a te .

In  C h ap te r S ix  I  dem o n stra ted  how, in  ro u t in e  manner, sch o o l o f f i c i a l s  

cou ld  fo llo w  p o l i c i e s  which would b o th  accom plish  s e g re g a tio n  and mask i n ­

t e n t .  The s ta n d a rd s  adop ted  by th e  Supreme C ourt f o r  id e n t i f y in g  th e  i n ­

t e n t  o f  p o lic y  m akers a r e  sim ply  in a d e q u a te . They a r e  n o t  d es ig n ed  to  

d e te rm in e  th e  p re sen ce  o f  d is c r im in a to ry  i n t e n t  i n  th e  d e c is io n  making en­

v ironm ent o f  American com m unities in  which th e  i n t e r a c t io n  betw een d e c is io n  

m akers and p r iv a te  i n t e r e s t s  i s  o f te n  t a c i t .  P o lic y  c o o rd in a tio n  among 

p r iv a te  and p u b lic  d e c is io n  m akers i s  o f te n  marked by "m utual ad ju stm en t"
24

and " a d a p ta tio n "  r a th e r  th an  by c e n t r a l - c o o rd in a tio n  o r  open b a rg a in in g .

I f  t h i s  d e s c r ip t io n  o f  th e  d e c is io n  making p ro c e s s  i s  c o r r e c t ,  o n ly  

a  j u d i c i a l  s ta n d a rd  th a t  r e q u i r e s  sch o o l a u t h o r i t i e s  to  p u rsu e  th e  l e a s t
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s e g re g a t iv e  a l t e r n a t i v e s  p r a c t i c a l l y  a v a i la b le  w i l l  e f f e c t iv e l y  remove i n ­

t e n t io n a l  s e g re g a tio n  from American sc h o o ls . Only such  a  s ta n d a rd  can 

e f f e c t iv e l y  e l im in a te  sch o o l board  c o m p lic ity  i n  r e s i d e n t i a l  s e g re g a t io n .

I m p l ic i t  in  r e c e n t  Supreme C ourt d e c is io n s  i s  th e  n o tio n  t h a t  r a c i a l  

d is c r im in a t io n  in  some way r e p re s e n ts  a  d e v ia t io n  from  th e  norm o f  American 

s o c ie ty .  The C o u rt seems to  f e e l  t h a t  th e  im pact o f  d is c r im in a t io n  can be 

r e a d i ly  i d e n t i f i e d ,  m easured, and removed from  th e  p o l ic y  making p ro c e s s , 

and th e n  a l l  w i l l  r e tu r n  to  "n o rm al."  I m p l ic i t  in  my c h a lle n g e  o f  th e  

C o u r t 's  p o s i t io n  i s  a  v ery  d i f f e r e n t  id e a  t h a t  r a c i a l  q u e s tio n s  a r e  c e n t r a l  

to  American l i f e ;  in  p a r t i c u l a r ,  d e c is io n s  a f f e c t in g  s o c ia l  i n t e r a c t io n  in  

s c h o o ls  and neighborhoods a r e  in f lu e n c e d  by r a c e .  In  th e  end, th e r e f o r e ,  

p u b lic  p o lic y  i s  in e v i ta b ly  d es ig n ed  to  prom ote s e g re g a t io n  o r  to  promote 

i n t e g r a t i o n .  N e u t r a l i ty  on q u e s tio n s  o f  ra c e  i s  im p o ss ib le .
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NOTES

1. See above, C hap ter One, pp , l*u-20

2. 3U7 U .S. 1+83 (195*0

3. See above, C hap ter Two, pp . *+5-*+75 C hapter T h ree , pp , 90-91

*+. Swann, 1+02 U. S. l ( l 9 7 l ) ;  K gres, 1+13 U .S .189(1973)

5. See above, C hap ter One, pp . 17 -18 ; C hapter 6 , pp . 209-21*+

6. Above, C hapter One, p . 3 , n o te  6

7. Above, C hapter Two, pp. 1+5—*+8

8. Above, C hapter T h ree , p . 5 6 , n o te  6 ; Swann, *+02 U .S. 1 ,  17-18

9 . Above, C hapter One, pp . 19 -2 0 , n o te  63; C hapter F o u r, p . 115
n o te  63

10. Above, C hapter T hree: H a rt v . Community School B oard , 383 F. Supp. 
699; O liv e r  v. Kalamazoo, 3*+6 F. Supp. 7 6 6 ; 368 F . Supp. l*+3

11. M illik e n  v. B rad ley , Ul8 U.S. 717 (197*+)

12. Green v. County School Board o f  New Kent County, 391 U .S. 1+30 
(1977)

13. Dayton Board o f  E duca tion  v . Brinkm an, No. 76-539 (1977)

1*+. W ashington v . D av is , *+26 U .S. 229 (1976)

15- A rlin g to n  H eigh ts  v . M etro. Housing C o rp ., 50 L Ed. 2d. *+50(1977)

16. H art v. Community School B oard, 383 F. Supp. 699 (197*0

17. Above, C hapter Two, p . 82 , n o te  90

18. Above, C hapter S ix , pp . 200-206 f f .

19. C harles  E. Lindblom , I n te l l ig e n c e  o f  Democracy.(New York: The 
F ree  P r e s s ,  1965 ).

20. Above, C hapter S ix ,  pp . 200-206 f f ,

21. Above, C hapter S ix , pp . 209-21*+ f f .

22. David Braybrooke and C h arles  Lindblom , A S tr a te g y  o f  Decis io n .
(New York: The F ree P r e s s ,  1970); d is c u s se d  above, pp". 196-'2'oo f f .
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23. Cooper v. Aaron, 358  U .S. 1 (.1958) 

2k.  Above, pp. 200-206 f f .
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