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ABSTRACT

THE RELATIONSHIP BETWEEN THE NEW YORK STATE GUN CONTROL LAW 
AND THE PROSECUTION OF GUN POSSESSION ARRESTS 

IN BRONX COUNTY

by

Lauren G race P e te  

Advisor: Dr. Edward Sagarin

In response to  increased  use o f  handguns in violent s t r e e t  crim e, New 
York S ta te  am ended the Penal Code to provide for a m andatory minimum 

sen tence o f one year for illegal handgun possession. The leg islato rs had as 

the ir goal, the hope of reducing the chances th a t such handguns will be used in 

violent s tre e t crim e.
The New York S ta te  Gun Control Law represents som e accep tance of the 

view th a t th e re  is a causal relationship  betw een the m ere possession of a 

handgun, the  availab ility  of handguns, and crim inal violence. The expectations 

are  clear: penalize handgun possession and a strong  disincentive toward 
possession is c rea ted . In tu rn , few er instances of handgun possession will 

reduce th e  gun-rela ted  crim inal violence. But has the trend  in fac t occurred? 

To d a te , only about half o f all defendants charged with illegal handgun 

possession receive the  m andatory minimum sentence. Were the  fifty  percent 

who receive jail or prison sen tences, responsible for the violent s tre e t  crim e 

th a t has made ta rg e ts  of gun possessors?

Although len ien t sen tencing  p ractices of judges have been made the 

culprits of increased use o f  handguns, i t  is the p rosecu tor's  o ffice which has 
received li t t le  or no a tten tio n  by researchers, and it  is to  this failure tha t I 

focus my a tten tio n  in this research .
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A study of the relationship  betw een the N.Y.S. Gun C ontrol Law on the 

prosecution o f handgun possession cases presents the opportunity  to 

sim ultaneously study (1) an a tte m p t to  cu rta il illegal handgun possession by 

increasing the penalty  for such possession and (2) an a ttem p t a t res tric tin g  

plea-bargaining to  increase th e  sen tences given those who illegally possess 

handguns.
Questions answ ered by my research  include: What happens when 

m andatory sen tences are  coupled with a policy th a t forbids plea-bargaining? 

Are prosecutors le f t with no option but to go to  tr ia l?  Does this in turn lead 

to  an over-burdened P rosecu to r's  O ffice? Do prosecutors adopt inform al 

methods o f plea-bargaining to ad just to the new restric tions?  Are prosecutors 

declining to  prosecute handgun possession cases where the one year penalty, 

although legally co rrec t, would be a harsh sen tence in light o f the defendants 

background and o ther facto rs?

I used quan tita tive  dispositional data  o f a random sam ple of defendants 

who were indicted  for illegal handgun possession. I analyzed da ta  from a one 
year period before the law took e ffe c t and com pared th a t to  data one year 

a f te r  the law took e ffe c t. The d a ta  was supplem ented w ith interview s of 
assis tan t d is tr ic t a tto rneys, defense counsel and judges.
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INTRODUCTION AND STATEMENT OF THE PROBLEM



More than in any o ther W estern dem ocracy, A m ericans own a g rea te r 

number and varie ty  of firearm s, and they use th e ir firearm s to assault, maim, 

and kill one ano ther much m ore o ften . Thus, it is reasonable to  assume th a t 

violence in the United S ta tes is g rea te r, and one of the means by which tha t 

violence might be reduced—through gun con tro l—is more d ifficu lt to 

accom plish than in o ther countries. It is the significance of firearm s in 

A m erican life  th a t has led to  the cu rren t gun contro l debate  in national life.

The controversy of gun control has o ften  turned into a war of s ta tis tic a l 

data  and its  in te rp re ta tio n . What m akes the use o f s ta tis tic s  paradoxical, in 

th e  dispute over w hether the availab ility  of firearm s con tribu tes significantly 

to violent crim e, is th a t those on e ith e r  side o f  the  issue o ften  invoke the sam e 

s ta tis tic s  to  make the ir points. For instance, th e re  a re  now some 120 million 

guns in the  United S tates. Opponents o f gun contro l tend to  conclude from 
th a t fac t tha t firearm s are  much too numerous to be effec tive ly  controlled. 

Proponents o f gun contro l, on the o ther hand, contend th a t the problem is so 

serious th a t s tr ic te r  controls a re  necessary.*
In response to  the ou tcry  by proponents of gun control to  reduce the 

availability  o f firearm s, som e s ta te  leg islatu res have enac ted  laws which se t 

m andatory minimum sentences for those convicted  of firearm  possession. On 

the o ther hand local governing bodies like Frankelingtow n, Pennsylvania and 

Kennesaw, Georgia have enac ted  ordinances requiring the head of household to 

own and possess a gun in th e  home. If not com plied w ith in Pennsylvania, the 

head of household faces a penalty  of $300.00 and th irty  days in ja il. This 
d iversity  in the law makes it  possible for som eone in a re s tric ted  access s ta te

to  purchase a gun elsew here. Most illegal guns th a t find their way on to the
2s tre e ts  o f New York originally come from Ohio, Florida, or Georgia.

The shots th a t wounded President Reagan and killed John Lennon added 

renew ed vigor and im m ediacy to  the question o f gun contro l and rev italized  
the continuing debate; a debate  in which many citizens view the ir right to own 

guns as an inalienable right and support such beliefs with the ir support o f 

lobbying groups like the National R ifle A ssociation. They argue tha t given the 

num ber o f firearm s, the  percen tage used in crim e is sm all and only violent
3

crim inals should be prohibited from owning them .
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However, o ther c itizens view the cu rta iling  of firearm  ownership as a 

means of reducing violent s tre e t crim e. R eduction of the number and 

availability  o f firearm s, they argue, will reduce killings and violence. 

Lobbying groups th a t support this view, like Handgun Control, Inc. fight for

federal legislation to  cu rta in  handgun m anufacture, d istribution, use and
. 4possession.

There have been a number of opinion polls and national surveys 

a ttem p tin g  to  describe how A m ericans feel about gun contro l. Reviewing 
the ir resu lts indicates th a t a large m ajority  of the public favors m easures tha t 

would require the reg is tra tion  or licensing o f firearm s. However, the public 
would not favor such m easures if th e ir costs w ere inordinately high. The 

surveys indicate th a t most A m ericans believe th a t a  national e ffo rt is needed 

for any gun contro l law to  be e f fe c tiv e .5 At p resen t, the F ederal 1968 Gun 

Control Act prohibits the sa le  of weapons through the mail and bans the 

im portation o f the  so-called "Saturday Night Special." However, it  does not 

proscribe the im portation  of foreign-m ade p arts  th a t make up those weapons, 

the  Gun C ontrol Act in e ffe c t m akes it a felony for anyone o ther than a 

federally  licensed dealer to purchase firearm s in one s ta te  for sale  in another 

s ta te . The law requires all dealers to  keep a record  o f a ll firearm  sales. A 

dealer must refuse to sell a firearm  to a minor (a person under the age o f 21), 

convicted felon, fugitive, drug add ic t, m ental defec tive , alcoholic, or a 

resident of ano ther s ta te . Because no prior check is required, th e re  is no way
g

for a dealer to know if  a po ten tia l custom er is ineligible.
Gun control is fu rther im peded by the fa c t th a t each s ta te  has its  own 

laws regulating the purchase, possession and m anufacture o f guns and the laws 

vary  widely in scope, res tric tio n s  and penalties. The nation 's cap ita l has .the 

most s tringen t. It is v irtually  impossible for anyone o ther than a law -enforcer, 

secu rity  guard or courier to obtain a gun license in Washington. M assachusetts 
and New Jersey , as in New York S ta te  require thorough background checks 

before a gun purchase perm it is issued. However, many s ta te s  like Florida and 

Virginia require nothing of a gun buyer, only th a t he/she show a d river's  

license a t the tim e of purchase.

Equally large m ajorities also oppose any ou trigh t ban on private 

ownership, although th e re  is a m ajority  sen tim ent favoring a ban on the 

m anufacture and sale  o f cheap  low -quality handguns.



Although ninety percen t of those polled do not feel th a t a licensing

requirem ent for handguns would v io la te  th e ir constitu tional righ t to bear arm s,

only about forty  to  fifty  percen t o f the  sam e group polled fe lt th a t th is kind o f
7

reg istra tion  would reduce crim e. A large national survey conducted in 1978, 

by P atrick  Caddell showed th a t s ix ty -e igh t percent of those surveyed strongly 

favored requiring m andatory minimum prison sentences for persons using a gun 

in a  crim e, but only th irty -e ig h t percen t strongly favored requiring m andatory 
prison sen tences for a ll persons carry ing  or possessing a handgun without a 

license and seventy-e ight percen t agreed  with the  s ta tem en t th a t gun control 
laws a ffe c t only law-abiding citizens and th a t crim inals will always be able to

g
find guns. However, a  more recen t Gallup Poll, although affirm ing  the public 
response to sim ilar questions, reported  a  wide spread feeling among the 

respondents th a t s tr ic te r  gun contro ls would reduce crim e and deaths resulting  

from fam ily argum ents. George Gallup, the d irec t of the survey s ta ted :

Even significant proportions o f A m ericans who oppose thought 
handgun control concede th a t such laws would reduce crim e and 
deaths. Many gun owners a well g ran t tha t tougher laws would 
reduce crim e and deaths. Many gun owners as well gran t th a t 
tougher laws would con tribu te  tow ard these desirable goals. 9

There are some 20,000 federal, s ta te  and local gun control laws.

N otw ithstanding the above, it  is th e  opinion o f some observers, th a t the  gun

contro l e ffo rt has the v irtually  failed. F irearm s continue to  p ro file ra te ,
w hereas deaths associated  with guns have increased significantly.

A pproxim ately 30,000 deaths occur annually as a resu lt of acc iden tal

hom icidal, or suicidal use o f firearm s.** Studies o f firearm s used in crim es
confiscated by police confirm  th a t they a re  predom inately handguns; a sizable

fraction  en te r crim inal channels through th e ft from, residences; many are
found to have crossed s ta te  lines before th e ir use in crim e. The handgun is
com paratively sm all, easy to  conceal, accounts for roughly 25% of the

privately-ow ner firearm s in the country, and is involved in 75% of all gun

killings. In the large urban areas, handguns account for more than 80% of gun
12killings and virtually  a ll gun robberies . From its  failure, opponents o f gun 

control have reached the conclusion tha t controls cannot work, while 

proponents declare  th a t the existing laws must be assiduously enforced, or, 
failing th a t, th a t new and d iffe ren t types of controls a ttem p ted .



What is the "gun problem " in the  United S tates? The debate cen ters

upon the relationships am ong robberies, m urders, and firearm s. Again,

opponents o f gun control contend th a t the  overwhelm ing num ber of the

country 's 120 million firearm s are  not involved in violence and tha t crim e

ra th e r than firearm s is the re a l problem . To focus on firearm s is to  miss the

real issue. The slogan, "Guns don 't kill people, people kill people," in a tr i te

sense, purports to  convey a pow erful, com m onsensical m essage th a t firearm s,

in and of them selves would not con tribu te  to the seriousness of crim e, if crim e

w ere not in the  first place a  serious problem . However, while it is true  th a t

the seriousness of crim e is the  rea l problem , guns unquestionably add another

ominous dimension to  the  problem of crim e. According to  the best estim ates,
serious assault with a gun is two and a half to five tim es as likely to cause

13death  as a sim ilar a tta c k  w ith a knife, the  next most dangerous weapon and
robberies involving a gun a re  th ree  to four tim es as likely to  resu lt in the

14death  o f the  victim  as are  o th e r kinds o f robbery .
The most frequent reason given for owning a handgun is for household 

self-defense. However, studies suggest th a t ra th e r than p ro tec t household 

members, loaded household handguns a re  more likely to lead to  the deaths of 

fam ily m em bers ra th e r than p ro tec t them or save the ir lives. A D etro it study 

found th a t more people died from handguns accidents in one year than are  

killed by hom e-invading robbers or burglars in a  period o f 4-1/2 years .
In view of the dangerous of loaded handguns in the household, why then 

do people re ta in  them  and continue to  buy them ? Would not some so rt of 

un ilatera l disarm am ent be m ore rational?  Why don 't people give up their 

handguns voluntarily, and why do they continue to  multiply in the c ities? 

Perhaps the feeling of p ro tec tion  and secu rity  th a t, for som e, the  possession of 

a handgun provides is based on m isinform ation and a s ta tis tic a l illusion th a t 

they will save lives ra th e r than  take them . It may be purely em otional with 

the  only real use o f the gun being one th a t affords its  possessor with some 
re lie f from fear and uneasiness about home safe ty . Handguns do not provide 

any substan tial m easure o f rea l pro tection ; nevertheless, people continue to 
buy them . Because these problem s a re  real and fairly c lear does not make the 
solutions any easier.
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The belief tha t much crim inal violence, especially homicides, occurs 
simply because the means of le thal violence, the handgun is readily available, 

and thus, tha t much homicide would not occur were handguns generally less 
available, led to the enactm ent o f New York S tate  Gun Control Law.

The New York S tate Gun Control Law represents some acceptance of the 
view tha t there  is a causal relationship between the mere possession of a gun, 
the availability of guns, and crim inal violence. The expectations are clear: 
penalize gun possession and a  strong disincentive toward possession is created . 
In turn, fewer instance of gun possession will reduce th e  gun-related criminal 
violence, if not the actual ra te  of crim es in certain  specified categories. But 
has the trend in fac t occurred? Has there been a decrease in the amount of 
violence involving a gun? Perhaps violent crim e has increased, as well as all 
o ther kinds of crim e while guns are  less frequently used in such crim es.

A year a fte r  new law took effec t, crim inal justice officials in New York 

City seem ed uncertain not only about what the gun law had accomplished, but 
what it was supposed to accomplish. A fter the first year, crim es com m itted 

with guns have risen a t  an alarm ing ra te  while violent crim e in general has
shown a decrease, throwing into question the deterren t e ffec t of the new

16law. The vivid television com m ercial o f Mayor Koch walking along a row of
em pty jail cells and warnings: "If you get caught carrying an illegal handgun,
you'll go to jail for one year. No plea-bargaining, no judges feeling sorry for

17you. Just one year in jail" may have had little  de terren t e ffec t upon those
who would possess guns to use in violent s tre e t crime or upon those who
possess guns for protection.

The S tate  Division of Criminal Justice has reported tha t since the law
went into e ffec t, few possession cases have been reduced to misdemeanor
charges and more have been trea ted  as felonies, but that only about half o f the
defendants convicted o f gun possession were sentenced to jail for the one year

18mandatory minimum sentence. This might indicate th a t many of the 
defendants facing the one year mandatory minimum sentence are not likely (at 
least in the eyes o f the prosecutors and judges) to com mit violent s tre e t crime 
with their guns.
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The large number o f non-jail sen tences is a re flec tion  of the judges and 

prosecutors use of the ir d iscretion to  do "justice". The use o f prosecutorial 

and judicial d iscretion  leads to  se lec tive  crim inalization. Judges and 
prosecutors must decide which defendants charged with illegal gun possession 

will face the one year m andatory minimum sen tence. They must se lec t and 

weigh which facto rs known o f each defendant, such as bail s ta tu s  and prior 

a rre s ts  and /or convictions, w arrants an incarcerary  or non-incarcerary 

sen tence.

The fa c t tha t only about 1/2 o f the defendants charged with gun 

possession go to  ja il or prison may also indicate th a t th e re  may be an 

overcrim inalization of a particu la r type of o ffender, the offender who is not, 

and has never been involved in violent s tre e t crim e. This defendant has no 
prior a rre s t and/or convictions and possesses h is/her gun for p ro tection  only. 

The case th a t is o ften  used as an exam ple o f this overcrim inalization is the 

Bodega owner who only carries  h is/her gun when transporting  the day's 

rece ip ts  to  the  bank from his family-owned sto re . Judges and prosecutors are  

then faced with problem s o f chosing how to apply the  one year m andatory 

minimum law to  those defendants who w ere not ta rg e ted  by leg islators as 
those who should experience the full weight of the law.
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A. The Problem of Illegal Gun Possession in New York State

19In response to increased use of guns in violent s tre e t crim e, the

New York S ta te  Legislature in August o f 1980 am ended the penal code to
20provide fo r a  m andatory minimum sentence of one year incarcera tion  for

illegal gun possession. Prior to  August 1980, gun possession in New York

S ta te , w ithout a  license was a m isdem eanor or a felony depending upon the
21circum stances, with no m andatory minimum in e ith er case.

In p reparation  fo r the new law, one hundred and ten signs w ere posted

a t a irport and highway entrances. The th ree  by four foot signs warned:

"NEW YORK STATE HANDGUN LAW VIOLATION MANDATORY ONE
9 9

YEAR JAIL SENTENCE." The law had been in e ffe c t only five m inutes

when a t 12:05 A.M., a  Bronx man was a rrested  on charges o f possessing a

loaded gun as he stood on Seventh Avenue near 125**1 s tre e t in M anhattan.
The next two a rres ts  occurred within hours. A t 2:00 A.M., an Ohio man,

who allegedly drew a  .45 caliber au tom atic  gun on a  plainsclothes police

officer, was seized in mid-town M anhattan. The police o ffice r said he
intervened during the a r re s t o f a suspected p ro s titu te  a t 38 s tre e t and

12 avenue. Two hours la te r , the police said a  woman was arres ted  in
Queens a f te r  a  .22 caliber revolver was found under her dress while she was 

23being questioned.
The legislators had as the ir goal in enacting the gun law the hope of

reducing the chances th a t th e  millions o f illegal guns on the s tre e t would

be used in violent s tre e t crim e. According to the  New York C ity Police

D epartm ent, th e re  are  up to  two million illegal guns in th e  C ity alone. The

police also reported  th a t in  1980, 882 persons w ere m urdered by guns in the

c ity  and th a t 33,519 arm ed felonies w ere com m itted . About 4,000 people
are  arrested  each year in the city  for illegal gun possession. By 1982

statew ide, there  were 13,621 felony gun a rrests , 5,599 o f these for gun

possession and c ity  wide th e re  w ere 12,252 felony gun a rres ts , and o f those
244,699 for gun possession.

Assemblyman Melvin H. Miller, a  Brooklyn D em ocrat, s ta ted  the 
leg isla tu re 's  in ten t in enacting the new gun law:

We believe it reaches the middle ground and will do the 
job of deterring those who have s tre e t possession o f a  gun
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because they intend to use it for a crim e distinguished from 
those who have s tre e t possession o f a gun because they have a 
prem ises license and they happen to  be taking money„to the 
bank or because the irs expired and they forgot to renew.

Assemblyman Engel s ta ted :

It is a message to the crim inals in our society who intend 
to  com m it bodily harm with handguns th a t we have had enough 
and th a t we are not going to stand for anym ore. There are 
other m easures th a t I think this legislature could take, 
measures th a t I am in full support o f like m andatory sentences 
for a  lo t of o ther crim es and I believe th a t we have to  show 
th a t people who com nu t serious crim es with handguns will be 
punished and put away.

Richard Brown, counsel to  Governor Carey s ta ted :

The message will be  delivered loud and clear th a t we in 
fa c t  have the  toughest gun law in the  nation. I am very hopeful 
tha t there  will be a  d ram atic  reduction in the number o f gun 
assaults, robberies, and„homicides com m itted  with handguns as 
a  resu lt o f the  new law.

The proponents of the m andatory minimum sentence for gun 

possession c ite  a  number o f  studies to show th a t too few violent crim inals
a re  sent to  prison for such possession. For exam ple, in 1974, the  New York

28S ta te  Commission on Investigations exam ined the  sentencing p rac tices  of

individuals arrested  for illegal possession o f a  gun. From one sam ple of 342

arrests , the Commission found th a t although 120 defendants were la te r
29convicted, only 13% (N=16) received term s o f incarceration . Likewise,

the Mayor's O ffice reported  the judges had been giving ja il sen tences to

only one in every ten  violators, even though the law provided up to 15 years
30o f incarceration  for illegal possession o f a  gun. The New York C ity

Police D epartm ent in 1979 reported  th a t although 3,900 people w ere
31arrested  for gun possession, only 375 received jail sen tences. One sitting  

Bronx Supreme C ourt ju s tice  s ta ted :

In the year th a t I was in crim inal court where I disposed 
o f felony cases by way of felony waivers, I took as many as

9



fifty  gun possession pleas. The m ajority  of the  sen tences I 
imposed were non-custodial sen tences. In a  large m ajority  of 
these cases, they w ere leg itim ate  business m erchants who had 
obtained a gun in order to p ro te c t them selves. So while it is 
true  th a t they violated  the  new law and did have possession of 
an illegal gun, the possession was m otivated  not from  a  desire 
to  com mit with i t  or to  rep resen t a  th re a t to the  com m unity, 
bu t ra th e r to  p ro tec t them selves from the violent aspects of 
the community.
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B. The New York State Gun Control Law of 1980

New York S ta te  was the  f irs t s ta te  to enact gun contro l legislation.

The law was to  becom e a model for o ther s ta te s . The law, known as the

Sullivan Law, was f irs t enac ted  in 1911. It was named a f te r  S ta te  Senator

Timothy "Big Tim" Sullivan, a  M anhattan D em ocrat, who cam e out of the
33Irish slums of New York C ity  to becom e boss o f Tammany Hall. Like the 

1980 gun law, the Sullivan Law was enacted  in response to public and 

political outcry against violent s tre e t crim e with guns. What triggered the 
Sullivan Law was the  slaying o f David Graham Phillips, a  nationally  known 

novelist, by a m entally deranged gunman outside the fo rm er Princeton Club 

near Gramercy Park in M anhattan. This incident ignited a  cam paign for
A i

compulsory gun reg istra tion . The law required a  license to be issued by a
m agistrate  or a  justice  of the peace before a  gun could be obtained.

Conviction for possession o f an unlicensed gun was an "A" m isdem eanor
35which carried a  maximum sentence of up to  one year incarceration .

There was no m andatory minimum sentence or re s tric ted  p lea- 
36bargaining. The law rem ained unchanged until 1963, when the penalty

for possession of a  loaded unlicensed gun in a  public place was raised to  a

"D" felony, with a possibility of incarceration  of up to  seven years. The
37lack  o f restric tions on plea-bargaining or charge reduction continued.

Although gun con tro l legislation s ta r te d  as early  as 1911, m andatory

minimum sentences did not begin in New York S ta te  until 1974 with repeat

drug rela ted  offenses and in 1978 when m andatory minimum sentences

were enacted for violent and non-violent felony offenses. Sentences

escalated  for second offenses and again for th e  th ird  offense. For th e  third
offense, the label "persisten t felony offender" was applied. Although p lea-

bargaining is w idespread in New York S ta te  (about ninety percent of all
38adjudication o f guilt a re  based on bargaining ), plea bargaining is 

re s tric ted  in ce rta in  instances. Plea-bargaining for the above offenses has 

been restric ted  to the ex ten t th a t if the  indictm ent charges a Class "A", 
"B" or "C" violent felony offense, the charges on which a plea is accepted  

m ust include a  violent felony offense. This has the  e ffe c t o f prohibiting a 
p lea th a t would avoid a prison sentence. (For a  detailed  description of New 

York S ta te  m andatory sentencing schem e including gun possession charges, 

see the Appendix pages in this paper).

11



On June 13, 1980, a t  1:10 A.M., a f te r  th ree  hours o f debate , the New 
York Senate voted to approve the  1980 Gun C ontrol bill by a  vote of 38 to  

18. Although the debate lasted  only th ree  hours, some senators like 

Senator Johnson, voiced strong objection to the gun law. He s ta ted  th a t 

the  bill was a  dem onstration th a t the  senators had "abandoned any a tte m p t 
to do anything about the serious aspects of the crim e problem in this

O Q
s ta te "  . Senator Johnson feared th a t the senators w ere being led by
public misunderstanding about what would a f fe c t violent s tre e t crim e with

guns. The public, he fe lt, had been deceived by the press, particu la ry  the
Daily News and the New York Post, into believing and supporting the

notion th a t the law would reduce violent s tre e t crim e. He argued th a t now
40 r,the senators were allowing th a t m isunderstanding to continue. Senator

Johnson believed th a t judges and prosecutors had tre a te d  those charged
with gun use and possession severely and th a t this legislation would not

d e te r those who would use guns to  com m it crim es. The congested court

system , he declared, was th e  cause o f light sen tences given to  defendants

charged with use or possession of guns. He fe lt th a t this congestion
effec tive ly  undermined the e ffo rts  o f judges and prosecutors. In addition

to  court congestion, he added, overcrowding in s ta te  prisons forced
prosecutors to  be se lec tive  o f th e  cases they chose to p rosecu te  and judges

to  review sentencing very carefu lly  and drive both prosecutors and judges
41to rely  on plea-bargaining.

On the o ther hand, Senator Marino, blam ed judges for what he fe lt
was an unwillingness on th e ir p a rt to  sen tence defendants harshly who use

guns. He s ta ted , "once these  cases ge t before a  rea l judge and a  rea l D.A.
and a  rea l jury th a t most o f  them are  thrown away, dism issed, se ttled  out

42o f court, plea-bargained out." He argued th a t the  m andates o f the
Senate had not been followed in the  past and the judges handed out illegal

sentences and th a t th e re  was no reason to  believe th a t judges would follow
the m andates of Senate or the  Assembly n o w .^

The Assembly shortly a f te r  midnight passed the m easure by a vote of
89 to 55. This vote was reached a f te r  four and a  half months of debate on

how stringent the law should b e . ^  The Assembly heard testim ony from Bob

Young, President of the New York S ta te  Conservation Council. He
testified  th a t the bill was "d irected  a t the wrong people. This type of
proposal will only trap  my fellow sportsm en and the ir fam ilies in its jaws.

The sportsm en I represen t are  your average citizens throughout the  s ta te .
12



We do not com m it crim es with guns. There are those who are all too

willing to  substitu te  gun contro l for crim e con tro l.”^
The new gun law provides th a t all charges for possession of an

unlicensed loaded gun in a public place would be raised to an ’’arm ed

violent felony offense” and any plea-bargaining or reduction of the charge

would be prohibited until a  grand jury had decided w hether to  ind ict the

defendant or dismiss the charges. This would prevent gun charges from

being dismissed in Crim inal C ourt or from being reduced to a

misdemeanor. All such cases m ust then  go to  th e  Supreme Court for final

disposition by tria l or guilty p lea  to  a  felony. Plea-bargaining negotiations

for a  lesser sen tence in exchange for a  guilty plea prior to  tr ia l would be

allow ed o ily  a f te r  a defendant had been indicted  for a felony, and the
46minimum sentence would be a  year.

As with most gun laws in the United S ta tes, the  gun con tro l law also 

a ttem p ts  to separate  leg itim ate  from illeg itim ate gun use and possession 
by regulating the place and manner in which firearm s may be used. 

G enerally, it prohibits the carrying o f  firearm s within c ity  lim its or in a 

motor vehicle; the carrying o f concealed weapons on one's person; or the 

discharging o f a firearm  in populated areas. The law a ttem p ts  to reduce 
firearm  violence by police in tervention before violence or crim e actually  

occurs. In addition, the  law is in tened to  reduce gun crim e by making it so 
much costlier than crim e w ithout a  gun th a t po ten tia l crim inals e ither will 

a ttem p t crim es without guns or not com m it crim es a t  all.

The law also provides for illegal sale of guns to  be raised from a 
misdemeanor to a  felony, and defendants convicted of selling or possessing 

tw enty  guns or more could rece ive  up to tw enty  years o f incarceration . P lea- 

bargaining here would also be res tric ted . However, none of these 

charges would a ffe c t a person accused of possessing an unlicensed, loaded 

gun in a  home or place o f business. This charge would rem ain a 
misdemeanor. A defendant may be able to by-pass the m andatory 

minimum sentence only if a Judge finds m itigation circum stances, a f te r  a 
m itigation hearing.

Because the gun law allows for defendants to  by-pass the  m andatory 

minimum sentence by a  judge conducting a m itigation hearing, 

Assemblyman Wemple, Conservative-Republican from Schenectady, 

referred  to the bill as a weak anti-gun bill. He fe lt  th a t allowing
13



m itigation hearings weakened the bill to  the point th a t it reduced the 

effectiveness o f the bill. He sta ted :

You have the m itigation hearing; you have exceptions th a t 
are  built into this law th a t are  precisely the sam e thing, the 
identica l thing th a t a  judge can do today. He basically can 
sentence the sam e way he can fine, the sam e way he can 
dismiss, the sam e way he can, alm ost excep t you have mitiga£jon 
hearings instead  o f perhaps p re-ind ic tm ent plea-bargaining.

An am endm ent o ffered  by Senator Franz L eichter, L iberal-D em ocrat from 
M anhattan, forbiding m itigation hearings for those arrested  fo r possessing 

guns and requiring an au tom atic  sen tence of a t  least a year was defea ted . 

Assemblyman Wemple described what he fe lt was wrong with the bill:

The problem with this bill . . .  is the  judges, if they don't 
want to make this work, they won't anym ore than they have 
wanted to make the  p resen t law work and g e t tougher on these 
people. I think this is the basic problem with what we have 
here, there was a  lo t o f work, a  lo t of tim e spent and I re^ Jy  
don't know w hat we have come up with to be perfec tly  frank.

Although Assemblyman Wemple feared the response of judges to  the 

new law, Assemblyman DiCarlo feared the response o f the  system  to  the 

new gun law; namely, he feared  th a t cases th a t should have been disposed 
o f in crim inal court would be pushed on to Supreme Court because 

defendants were not allowed to plea to a lesser charge than a  "D" felony 
until a f te r  they had been indicted by a  grand jury. He estim ated  th a t this 

change would be a costly one. He sta ted :

The problem basically is th a t it throws many cases into 
the Supreme Court and county courts of our s ta te , and from 
there  it goes to  th e  grand jury procedure. In some cases even 
a f te r  a  grand jury procedure they can plea-bargain down to a 
misdemeanor, taking up the tim e o f the grand jury, taking up 
the tim e of the stenographer, for printing and accomplishing 
virtually nothing. We are going through agg exhaustive grand 
jury  process accomplishing virtually  nothing.

Assemblyman DiCarlo, although he had strong reservations concerning 

the e ffe c t of the bill, nonetheless voted for the bill and sta ted , "I am
sure tha t for political reasons, many of us will vote for the bill in any

* „50 event."
Under P.L. 70.02-5(c) minutes o f a m itigation hearing a re  required to
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be sent to the Division of Crim inal Ju stice  Services. Section 70.02 of 

the Penal Law specifies th a t, any person indicted  fo r an arm ed felony 

who pleads guilty to a Class "D” Violent Felony, may be eligible for a 

sentence other than an indeterm inate  sentence of im prisonm ent if 

one or more o f the  following fac to rs  exist:

1. m itigating circum stances th a t bear d irec tly  upon 
the m anner in which the crim e was com m itted; 
or

2. where the  defendant was not th e  sole partic ipan t 
in the crim e and the defendant’s partic ipa tion  
was re la tive ly  minor; or

3. possible deficiencies in proof o f the  defendant's 
commission o f an arm ed felony.

The law also provided up to  $625,000.00 for New York C ity  to  speed

up its  processing of applications fo r gun licenses. All requests fo r licenses

m ust be acted  upon within six m onths and the  reasons for denial m ust be
51given to  each applicant. The New York C ity Police D epartm ent reported

th a t most o f the applications in 1983 w ere made for licenses to  keep a  gun

in a home or place o f business and only 1386 our of 7096 w ere fo r perm its

to  possess a  weapon outside place o f  business or home. In reviewing an

application fo r a  gun license, the  police exam ine the  nature and location of

an applicant's business and th e  likelihood th a t an applicant may be a ffec ted

by violent crim e. An applicant is required to docum ent h is/her need fo r

the  license with bank deposit slips, tax  inform ation and past crim e reports.

Having a  crim inal record or h istory  o f  serious m ental illness disqualifies an
applicant for a  license. There is a  $76.00 filing fee and the  process may

take up to  six months fo r approval. Nonetheless, as o f February 5, 1984,

applications for gun licenses had decreased by alm ost 25%, bringing the
52number to  its  low est level since the leg islatu re  passed the gun law. It is 

d ifficu lt to  in te rp re t w hat a  decrease in filings represen ts. Sergeant P e te r 

Sweeney, a  public inform ation o ffice r of the New York C ity Police 

D epartm ent, and Sergeant R obert R. Recco, a  supervisor in the Licensing 

D epartm ent o f the New York C ity  Police D epartm ent, conclude th a t the  

decrease may be due to  a reduction in people’s perception o f crim e. They 
c i te  9.4% reduction of major crim e offenses from  January  to November of 

1983. One would hae expected th a t the law’s punitive provisions for 

unlicensed possession would have increased the application for licenses, y e t 

they have dropped. Odie Stern, a  d irecto r o f Handgun Control, Inc., a



lobbying group, concludes tha t the decrease may be due to the less

aggressive advertising by com panies th a t specialize in obtaining gun
licenses. These com panies prepare applications for fees th a t vary from

$300.00 to $1,000.00. Due to the economy, people may simply not be

willing and able to pay such high fees. It is unlikely however tha t those

who apply for such licenses are actually  involved in violent s tre e t crim e

with guns; so th a t a decrease in filings cannot be associated  with a  desire

to  use guns in violent s tre e t  crim e. It would seem th a t those who possess

guns illegally have not been m otivated to and comply with licensing
53sta tu te s  in fear o f the  m andatory one year sen tence. It may be equally 

plausible to argue th a t a decrease in licensing application has to  do with:

(1) the g rea te r availability  o f illegal guns on the s tre e t; and (2) the  fea r
th a t the  a c t o f applying for a  license itse lf enable the police to identify  a

54
gun possessor more easily.

It should be noted th a t the  m andatory one year minimum only applies 

to  adults — those 16 years old and older. However, the problem of 

juveniles carrying, using and possessing loaded guns is becoming more and 

more widespread, and perhaps one of the reasons many otherw ise law - 

abiding citizens a re  arm ing th e m s e l^ s  is the  fear o f  such youth using guns 
against them in violent s tre e t crim e.

Under the law, according to Eric Warner, C hief of the Juvenile

O ffense Bureau o f the Bronx D istric t A ttorney 's O ffice, a youth under 16 

can be tried  as an adult for ce rta in  serious crim es, such as hom icide, rape 

and arm ed robbery. But if a  youngster is under 13, he/she can com m it any 

o f those crim es and he/she will s till be sent to  fam ily court, where the 
maximum sentence for m urder is five years. In the f irs t six months of 1981, 

th e  police reported youngsters between the age of seven and fifteen  
accounted for eighteen homicide arrests , seven of them  involving guns. 

They also accounted for 2,250 robbery arres ts , 353 serious assaults and 90 

rape arrests; however, the police did not have figures o f what proportion of 
these a rres ts  involved guns.5*
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57
Barbara Basler reported  on youths and the ir use of guns in serious 

s tre e t crim e. She told of one Harlem youth who was serving tim e for

arm ed robbery, as rem arking th a t he got his f irs t gun a t  the  age o f eight
years — a  .45 au tom atic . He s ta ted  th a t he broke into a s to re , found the 

.45 gun and took it. He s ta ted , "when I wasn't sticking up people, I liked to  

shoot it la te  a t night near th e  polo grounds housing p ro jec t — or out my
c<*

window." .

One of the ch ief advocates of a  strong gun con tro l law was Mayor
Koch. On April 16, 1980, he appeared before a s ta te  leg islative

com m ittee, responding to allegations th a t the  law would fo rce  judges to

imprison "innocent citizens" with no crim inal in ten t to possess guns

illegally. The Mayor responded th a t the  typ ical person a rres ted  for gun

possession "in all probability , com m itted ten crim es before he was
59apprehended. He's not a  nice guy." Mayor Koch, who had proposed a

more stringent bill, including felony charges fo r persons found to possess

guns in the ir homes or businesses, described th e  enactm en t as "a significant

firs t step  in the fight to rem ove illegal handguns from the s tre e ts  of our 
60city ."  Mayor Koch said his aides would carefu lly  monitor prosecutions 

under the new law and th a t he might seek additional legislation if 
necessary.®1

Governor Carey sent a  "message of necessity" to both Cham bers to 

by-pass the required th ree  day wait before a bill can be voted on a f te r  it is 

introduced. Governor Carey signed the  bill, which took e ffe c t six ty  days 

th e rea fte r, and the governor s ta ted :

Let there  be no e rro r about it, this bill will be vigorously 
enforced . . . the s ta te  prison system  would be expanded if the 
law resulted  in huge numbers o f convictions. If the choice is 
between finding places in ja il for people who com m it crim es or 
finding more room in cem eteries  for innocent people who die, I 
p re fe r to find th e  ja il space.

D istric t A ttorneys R obert M. Morgenthau of New York county, Eugene 

Gold of Kings County and John J . Santucci of Queens county generally  
praised the  law and said th a t th e ir  o ffices w ere prepared to  cope with any
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increase in tria ls resulting  from  the res tric tions on plea-bargaining. Aside 
from the possibilities of more crowded courts and jails, o ther law 

enforcem ent officials reported  th a t they an tic ipa ted  no problems with the

new law and fe lt there  were enough o ffice rs  to handle any increase in
* 63 a rres ts .

Assemblyman DiCarlo's s ta tem en t th a t many assemblymen and 
women would vote in favor of the gun bill, despite serious reservations 

concerning its effectiveness, because o f "political reasons" is unfortunately  
another exam ple o f how the leg islatu re  responds to public outcry  and the 

headline cases w ithout too much consideration as to  w hether or not th e  bill 
they enact makes any sense, w hether the resu lts they an tic ipa te  will in 

fa c t be the  resu lts th a t em erge.

A recen t sentencing decision affirm ed by the  New York S ta te

A ppellate Division New York vs. Suitte , 90AD 2d 80 (1982), illu stra tes  the
diverse positions of the judiciary concerning the new law. The case

involved a  defendant named Jam es Suitte , who was arres ted  in January  of

1982, for unauthorized use o f  a  motor vehicle. A t th a t tim e, he was found

to possess a  loaded Sterling .25 caliber au tom atic  pistol. Although the

defendant-appellant had reg istered  the  gun in North Carolina, when he

acquired it there  in 1975, he carried  it unregistered in New York S ta te  for

seven and a half years preceding his a rre s t. He had a college education,

two children and had never been convicted of a  crim e. His defense to the

charge o f possession was th a t he needed the gun for p ro tec tion  because the
64ta ilo r shop he operated  was located  in a  high crim e area  in the Bronx.

Mr. Suitte, negotiated a plea of guilty  to a Class "A" misdemeanor 
possession in the fourth  degree: he had originally been charged with a 

Class "D" felony (PL 265.02). In exchange for th e  plea, the judge exercised 
his d iscretion and found th a t the m andatory sentence of one year of 

incarceration  would be too severe and sentenced the defendant to  30 days 

incarcera tion  and th ree  years probation. The Judge s ta ted  "the leg islature , 
the com m unity and indeed this court a re  concerned with the proliferation 

of guns and the possession o f guns by individuals, regardless of the  reasons,
gC

and we have such a possession in this case."

The 30 day sen tence becam e the subject o f an appeal. The issue 
before the  appellate court was w hether the sentencing judge had abused his 

d iscretion by sentencing the defendant to a 30 day sen tence of 

incarceration and using as a  basis o f th a t sen tence the  notion th a t general
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deterrence perm its such a sen tence.

Justice Lazer, writing for the  court, affirm ed the 30 day sentence of 

the defendant. Judge Lazer argued th a t there  was no abuse of d iscretion 

by the sentencing judge and no failure to  observe sentencing principles nor 

a  need to  impose a  d iffe ren t view of d iscretion  than th a t o f the sentencing 

judge. He w rote;

True, the defendant does not appear to  be a  danger to  society  
or in  apparent need o f rehabilitation . I t is plain, however, th a t 
the sentencing court viewed general de terrence as the 
overriding principle and we cannot say th a t the emphasis was 
erroneous or th a t the in te res ts  o f  ju s tice  call for a  reduction. 
D eterrence is the prim ary and essential postu la te  o f alm ost all 
crim inal law system s. It is hardly d eb a tab le  th a t prisons do 
de te r even if  the degree o f deterrence and the  types o f  persons 
deterred  rem ain in dispute. Even when imposing an 
'individualized* sentence, the judge may look beyond the  
offender to the presum ed e ffe c t o f the sen tence on others. 
Indeed, the  prim ary purpose behind m andatory sen tence laws is 
to  impose sw ift and certa in  punishment on the  offender. In 
emphasizing the m andatory minimum sentence and th e  purpose 
of deterrence, the new gun legislation^ptended to  convey to  the  
public a  'ge t tough* message on crim e.

Judge Lazer went on to explain th a t although the  law allows for a  

judge to  find m itigating c ircum stances to  sen tence a  defendant to less than 

the  m andatory minimum sentence, the law did not contain a  b la tan t 
exception fo r firs t offenders :

The s ta tu te  provisions for m itigation are not c a r te  blanche for 
the commission of an o ffense free  of the th rea t of a  sen tence 
of custodial detention. The sense of th e  new law is to  d e te r a ll 
unlicensed handgun possession, w hether the  offense is the firs t 
or a  repeat. The special m itigation inquiry is not intended to 
provide autom atic probabtion for those without prior crim inal 
records. The penalty  to be imposed is a  m a tte r for the tr ia l 
court's broad discretion  within the  lim its imposed by the 
legislature. In balancing the public and private in terests  
represented in the crim inal ju stice  process, the sentencing 
court's decision in this case was neither Inconsisten t with sound 
sentencing principles, nor inappropriate.

Any reduction o f the  sen tence, it was also argued, would send to  the public 

a message tha t the gun law was not being taken seriously. However, 

Ju stice  O'Conner dissented by asking the questions; "Is i t  ju st or proper
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tha t we perm it one sentencing judge to count general de terrence  as the 

overriding fac to r in this gun possession case under the new anti-gun law, 

with the  im plication th a t another sentencing judge in a factually  identica l 

case may switch the emphasis in  the form ula to another fac to r, e.g.
C Q

rehabilitation?" He argued th a t it was to ta lly  inappropriate and

com pletely counterproductive to  impose a ja il sen tence for however short a

period o f tim e in light o f th e  fa c t th a t the defendant had been cooperative

with the arresting o fficer, readily adm itted  th a t he knew it  was illegal to

carry  an unlicensed weapon and had received a  very favorable probation

report tha t showed him to be a devoted fa th e r and husband and a
70productive m em ber o f society .

Although Justice  O'Connor fe lt  a  violation of th e  new gun law called 

fo r appropriate sanctions and penalties, he also fe lt  th a t under c lear and 
compelling circum stances any ja il sentence for its  violation would be 

inappropriate. He wrote:

It is beyond cavil th a t violent crim e is ever on the 
increase and th a t it is, in a ll its  terrify ing  aspects continuously 
creating  conditions o f unspeakable horror on the s tre e ts  o f bur 
c ities. Out o f these jungle conditions in crescendo fashion the 
cry o f an aroused and frightened public is heard demanding, with 
good reason, sw ift and e ffec tiv e  m easures to contain and to 
cu rta il the m onstrous abom inations which a re  daily visited upon 
them. The firs t is fueled by those who should and do know 
b e tte r  but who, seizing upon a  popular them e, pick up the cry 
and by some to ta l d istortion  of reason, imply th a t the fau lt lies 
with the judiciary and suggests th a t tougher and longer prison 
sentences are the solution. The leg islature responds by passing 
more and more m andatory sentencing laws and the press and 
o ther news media not infrequently  give a t least ta c it  approval 
to such m easures. And all th e  tim e, judges sitting  in the  eye of 
the storm , know th a t th e  catastroph ic rise in crim e bespeaks a 
failure not alone of society , bu t o f the  fam ily, the church, the 
schools, the home and the economic and political s tru c tu re  of 
the S ta te  itse lf. I have previously expressed my disapproval of 
mandatory sentences because o f a firm ly held opinion th a t 
m andatory sentences give to a worried and frightened public 
the illusion o f p ro tec tion , th a t they do not d e te r the  crim inal 
and worst o f all th a t they incapacita te  a major section of the 
crim inal ju stice  system  in denying d iscretion to the courts . . .
To the  issue before us —to tack on an additional ja il sentence 
for the possession and/or use o f the gun, loaded or unloaded, in 
or about the  commission of a crim e, makes much sense and may 
even be effec tive . However, to send an otherw ise law-abiding 
citizen  to ja il on his f irs t offense under th e  fac ts  of this case 
makes no sense, accom plishes no-good and crea tes  nothing but 
untoward hardship and b itterness.
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However, i t  is the  position o f the Bronx D istric t A ttorney o ffice  th a t 

the new gun law will de ter defendants from possessing illegal guns and 

using them in violent s tre e t crim e. The Major O ffense Bureau chief s ta ted :

The new gun law deters people from carrying or 
possessing illegal weapons. The knowledge th a t the re  is an 
absolute ja il sen tence, if found in possession o f  a gun has got to 
have some degree o f de terrence  on a  lo t o f people who don't 
want to  go to  ja il and a re  not willing to risk th a t by carrying or 
possessing a  gun. I t can d e te r people who a re  prone to com m it 
violent crim es. We have seen an awful lo t o f people doing 
robberies with toy guns and knives. I think one o f the  reasons 
for this is because th e  penalties are  lesser because th e  crim e is 
lesser and there fo re  th e  ja il sentences are lesser. I think the 
legislative in ten t is tw o-fold (1) to enact legislation tha t 
hopefully would a c t as a  d e te rren t to those who would possess 
illegal gams and (2) to  provide more severe sanctions for those 
who do.

The Suitte case is a  c lear illustration  o f th e  overcrim inalization th a t 

my occur as a  resu lt of enforcem ent o f the gun con tro l law. It is debatable 

w hether the  30 day sen tence imposed on Mr. Suitte  would d e te r anyone, not 

the  individual who is, or may be, engaged in violent s tre e t crim e, not the 
sto rekeeper who transports th e  day's rece ip ts , and not those who carry  guns 

fo r the ir own self-p ro tection  in high crim e areas. Mr. Su itte  had carried  a 
loaded gun for seven years w ithout incident. If an individual fears for 

h is/her life  and property , i t  Is not d ifficu lt to weigh a  th irty  day sentence 

and th ree  years o f probation against the  th re a t o f becoming a  victim  o f a 
v io lent s tre e t crim e.
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C. The Im portance of the Role of the  Prosecutor and the Relationship 
between Plea-bargaining, M andatory Minimum Sentences and 
Prosecutorial and Judicial D iscretion.

Although the prosecutor, defense counsel and the judge play an ac tive

role in the plea-bargaining process and the re fo re  in the u ltim a te  sentencing

o f the defendant, the role of the prosecutor deserves special a tten tio n .
The prosecutor is the most im portant institu tional determ inant o f a

crim inal sentence because of his/her alm ost unlim ited prosecutorial
d iscretion and because o f this pow er he/she stands a t th e  foreground of the

crim inal justice  system , making key decisions concerning the severity  of 
73sentences. The prosecu tor will use this power to determ ine which 

defendants shall be subject to  the  full w eight o f the  m andatory minimum 

sentence.

The prosecutor has f irs t the  legal au thority  to drop crim inal charges,
thus ending the possibility of punishment; secondly he has the legal

au thority  to determ ine the specific  offense for which a  person is to  be

prosecuted and this ability  to se lec t a charge can also broaden or narrow
the range o f sen tences th a t can be imposed upon conviction; and third, the

prosecutor possesses the absolute power to reduce charges in exchange for

guilty  pleas and to  recom m end p articu la r sen tences to the Court as part of
the  plea-bargaining process. Rarely will the prosecutor's  recom m endations

for a  lenient sen tence be refused in an adversay system  in which he/she is
74supposed to  represent the  in te re s t o f  the s ta te .

The prosecutor's role is not lim ited to the prosecution of cases

through the crim inal ju stice  system . He/she is not only an advocate, but
also an investigator, an adm in istrato r, a  legal scholar, an advisor to police

agencies, a chief law enforcem ent o fficer, a  community educator and an

aid in improving crim inal justice  legislation. The prosecutor is also a

political animal, e lec ted  in the  five boroughs and as an e lec ted  o ffic ial
partic ipa tes actively  in marshalling society 's resources against 
the th rea t of crim e. When a crisis in the enforcem ent of 
crim inal law arises in the com m unity, the public press and 
others clam or for a  'w ar against crim e' and he may be drawn 
into the maelstrom  of po litical controversy by the demand th a t 
he 'stam p out the crim inals'. He is called upon to make public 
sta tem en t, to propose legislative reform , or to  d irec t the

22



energies o f the  law enforcem ent m achinery of the com m unity.
On the o ther hand the o ffice  demands and the public expects, 
tha t the prosecutor will respect th e  rights o f persons accused of 
crim e. Because o f the power he wields, we impose on him a 
special duty to p ro tec t the  innocent and safe-guard ^ i e  rights 
guarranteed to  all, including those who may be guilty.

The responsibility of the prosecutor then d iffers from th a t of the

typ ical a ttorney; h is/her duty is to seek justice , not m erely to convict.

This special duty exists because (1), the  prosecutor represen ts the S ta te
and there fo re  should use re s tra in t as in the  selection  of cases to  prosecute ;

(2), during the tr ia l the  prosecutor is not only an advocate but also may

make decisions normally made by an individual c lien t and those a ffec tin g
th e  public in terest th a t should be fair to all; and (3), in our system  of

crim inal justice , the accused is to be given the  benefit of a ll reasonable 
76doubts which the  p rosecutor is obligated to p ro tec t.

In fu rtherance h is/her special role, th e  p rosecutor has been given 

wide discretion in determ ing whether to  charge a  defendant w ith a crim e 

or violation once arrested . The Code o f Professional Responsibility s ta te s :

In addressing him self to the  decision w hether to charge, 
the prosecutor should f irs t determ ine w hether there  is evidence 
which would support a conviction. It is unprofessional conduct 
fo r a  prosecutor to in s titu te  or cause to  be in s titu ted  crim inal 
charges when he knows th a t the charges are  not supported by 
probable cause;

The prosecutor is not obligated to present all charges 
which the evidence m ight support. The p rosecutor may in some 
circum stances and for good cause consistent with the  public 
in te res t decline to prosecu te , notw ithstanding tha t evidence 
may exist (exists) which would support a  conviction.

Illustrative o f the  facto rs  which the prosecutor may 
properly consider in exercising his d iscretion are :

i. the prosecutor's reasonable doubt th a t the accused 
is in fa c t guilty;

ii. the ex ten t o f  th e  harm caused by the offense;
iii. the disproportion o f the authorized punishment in 

rela tion  to  th e  p articu la r offense or offenders;
iv. possible im proper m otives o f a com plaintant;
v. prolonged non-enforcem ent of a s ta tu te  with 

com munity acquiescence;
vi. re luc tance o f  the victim  to te stify ;
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vii. cooperation of the accused in the apprehension or 
conviction o f o thers and

viii. availab ility  and likelihood o f prosecution by another 
jurisdiction.

In making the decision to  prosecute , the prosecutor should 
give no weight to the personal or po litical advantages or 
disadvantages which m igh^be involved or to  a  desire to  enhance 
his record of convictions.

From the  above it is c lear th a t th e  p rosecutor cannot be com pelled legally 

to  prosecu te  any particu la r defendant fo r com m itting any specific offense.
Because the prosecutor possesses the  power to  choose which a rres ts  

should be prosecuted and to what ex ten t, h is /her ability  to influence the  

u ltim a te  sentence the defendant receives is quite form idable and such 

pow er has becom e the focal point of in te re s t and debate  fo r those who 

would reform  sentencing s tru c tu re s  ranging from indeterm inate  to 

determ inate  sentencing schem es. Such p rosecu torial pow er it is argued 

m ust be cu rta iled  or even elim inated in order for a ju s t sentencing schem e 

to  em erge where sentencing is to ta lly  uninfluenced by the  prosecutor's  
bargaining power and instead is in the  con tro l o f the  judges who follow 

legislative m andates in the  form of m andatory minimum sentences. The 

gun law  is therefore , not only an a ttem p t to  reduce v iolent gun and gun- 

re la ted  s tre e t crim e, bu t also, an exercise in an a tte m p t a t reducing 

prosecutorial d iscretion.

It should be noted th a t m andatory minimum sentencing schem es only 
cu rta il prosecutorial d iscretion  a f te r  th e  p rosecu tor has made the decision 

to  charge the defendant with a  particu la r offense. I t is only a f te r  the 

p rosecutor has decided to charge P.L. 265.02 th a t the  charge reduction 

restric tions becom e e ffec tiv e  and the m andatory minimum sentence 

applies. By categorizing gun possession felonies as Class "D" violent 

felonies the s ta tu te  re s tr ic ts  pre-indictm ent charge reduction and 

there fo re  plea-bargaining by v irtue  o f  the  fa c t th a t " s tre e t” possession o f a 

loaded gun by all defendants is now an "arm ed felony" offense (C.P.L. 

1.20-41), and any reduction o f a p re-ind ic tm ent "arm ed felony" com plaint 
is prohibited (C.P.L. 180.50). The prosecutor is not com pelled by law to 

charge P.L. 265.02, even when the fac ts  upon a rre s t are  th a t the  
defendant possessed a  loaded gun outside place of business or home. 

P rosecutors may exercise th e ir d iscretion and any o f the reasons given 
above to charge lesser offense or even dismiss the  charges against the

defendant. However, once the p rosecutor charges the  defendant with
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265.02, as a felony charge the  Supreme Court has jurisdiction over the case
78and th e  prosecutor m ust proceed by grand jury  process.

Although the prosecutor cannot be com pelled to prosecute any
particu la r offense, the  p rosecu to r is subject to  outside pressures and a  duty

imposed by law and the standards imposed by the A ppellate Division of the

Supreme C ourt through the  adoption o f the standards o f the  A m erican Bar

Association to pursue the prosecution of offenses vigorously and with

ju stice  and without bias or d iscrim ination. The ex terna l pressures on the
79prosecutor have been depicted  by Abraham S. Blumberg in the  following 

manner:

Proxim ate and More Rem ote Pressures on th e  P rosecutor
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Source: Abraham S. Blumberg, "The Crim inal C ourt as O rganization 
and Communication System ” in Richard Quinney, Crim e and Justice  
in Society, (Boston: L ittle  Brown & Co., 1969), p. 283.

The length of the arrow s in the chart depicts the  in tensity  and

proxim ity of the pressures of the o ffice of the  d is tr ic t a tto rney . The

g rea tes t pressure is exerted  by the warden o f short-term  prison population.
Police officials and personnel who arc  m otivated by pressures and demands

from their own organization for production are the  second im portan t

source o f pressure on the d is tr ic t a tto rn ey  for production resu lts, as are
the judges. Politically visible defense atto rneys through form al and

inform al relationships a t tim es ex e rt pressure on the decision to  prosecu te

and to  what ex ten t. Although Blumberg places the  pressure exerted  by the
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news media as less intense than other pressures, it can  be argued th a t he

underestim ates the  power o f th e  press, especially w ith the sensational case

in which with outraged c itizens demand to know what will happen to a

particu lar offender. However, Blumberg i s  co rrec t in th a t the news

media is only in terested  in the newsworthy defendant — the average

defendant's a rres t goes unnoticed and hence the  pressure placed upon the
80d is tric t a tto rney 's  o ffice  is minimal.

Evidence th a t New York prosecutors do not abuse th e ir d iscretion  in

charging a  defendant with an offense, to  reduce or add charges, or to p lea-

bargain, and there fo re  in influencing sentencing, has been shown by a
81comparison made by B. Boland in a  study of the prosecution o f felony

arrests . Boland com pared th ree  jurisdictions as to  how the ir d is tric t

atto rneys ' offices handled felony cases. The jurisdictions w ere: New

O rleans, Louisiana; Washington, D.C.; and New York County in New York

C ity. New York county showed the b est results — out o f 100 cases, only 4

cases were re jected  a t screening by the prosecutor as opposed to  45
82re jec ted  in New Orleans and 17 re jec ted  in Washington.

Legislators th a t enac ted  m andatory gun sentencing schem es in order 

to  reduce prosecutorial and judicial d iscretion  have been critic ized  because 

it is argued th a t any move tow ard m andatory sentencing in the  form of 

fixed sentences for specific offenses will be viewed as a  move away from  
considering individual d ifferences. Norval Morris* Dean o f the  School o f 

Law a t the University o f Chicago who gave the keynote address a t  the 

Special Conference on D eterm inate  Sentencing, spoke in opposition to 

m andatory minimum sentences as a leg itim ate  a lte rn a tiv e  to in de term inate  

sentencing schemes s ta ted :

Legislation of th is type is, in my view, unprincipled and 
morally insensitive; i t  cannot encompass the fac tu a l and moral 
distinctions betw een crim es essential to  a just and rational 
sentencing policy. N evertheless, it is po litically  popular. 
Whenever m andatory minima are prescribed, th e  sam e resu lts 
follow — they m eet with nonenforcem ent and nullification.
This is neither surprising nor deplorable. It is not surprising 
because the pervasive influence of charge bargaining for 
carrying severe m andatory penalities. It is not deplorable 
because persisten t confusion about the goals of crim inal law 
enforcem ent and indefiniteness regarding the purpose of 
punishment make sentencing d iscretion essential. The 
enforcem ent o f a rb itra ry  penal equations is both irra tiona l and 
inequitable. And in the  overcrow ded court system s of the  c ities  
of America, as in the  case of the  New York experim ent with
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m andatory minimum sentences for certa^g drug offenses, 
nonenforcem ent and nullification will follow.

Allowing alm ost unlim ited discretion on the  p a rt o f th e  p rosecutor to 
charge and plea-bargain and on the  part of the judge to sentence the  
defendant, it was argued, leads to unequal trea tm e n t of sim ilar cases. 

Whenever d iscretion is g ran ted , is is argued, i t  will be abused.

Another prom inent speaker a t the Conference on D eterm inate  

Sentencing was Professor A lbert W. Alschuler, who has w ritten  extensively 
about the ro le  of the  p rosecutor and plea-bargaining. Professor Alschuler 

has been critica l o f  the abuses o f prosecutorial d iscretion  in the  sentencing 

process and he has also been c ritic a l of sentencing reform ers, who 

advocate fixed sentences including m andatory minimum sentences, who 

refuse to  address th e  problem of such purported unrestrained  prosecu torial 

d iscretion. Professor A lschuler argued th a t the prosecutor's power 

undermines any a tte m p t by sentencing reform ers to  in troduce sentencing 

reform s th a t lead to a  m ore ju s t and equitable sentencing schem e. He 

s ta ted :

Although prosecutor's o ffices have in p rac tice  probably 
had a g rea te r  influence on sentencing than any o f the o ther 
agencies (not excluding s ta te  legislatures), the  call for 
sentencing reform  has largely ignored this extensive prosecu­
to ria l power. In my view, fixed and presum ptive sentencing 
schem es o f the sort commonly advocated today (and o f th e  so rt 
enacted in California), a re  unlikely to  achieve th e ir objectives 
so long as they leave the prosecutor's  power to fo rm ulate  
charges and to  bargain for gu ilty  pleas unchecked.

Indeed, this so rt of reform  is unlikely to produce its 
an tithesis — to  yield a  system  every bit as lawless as the 
current sentencing regim e but one in which discretion  is 
concentrated  in an inappropriate agency and in which the 
benefits of this d iscretion  are made available, only to 
defendants who sacrifice  th e ir constitu tional rights.

Although Professor Alschuler fe lt th a t unlim ited judical d iscretion
and prosecutorial d iscretion were harm ful to a  fa ir  and equitable
sentencing scheme, he s ta ted :
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As much as jud icial d iscretion, the d iscretion of Am erican 
prosecutors lends itse lf to inequities and d isparities based on 
disagreem ents concerning issues o f sentencing policy; it perm its 
a t le a s t the occasional dominance of illeg itim ate  consideration 
such as race  and personal or po litica l influence; and it  may lead 
to a general perception of arb itrariness and uncertain ty , 
contribute to a  sense o f unfairness, and even undercut the 
d e te rren t fo rce  o f the  crim inal law.

R estraining prosecutorial discretion seem s to be a  more im portant 
objective than restrain ing jud icial d iscretion to Professor A lschuler. He 

explained:

There a re  additional objections to  prosecutorial 
sentencing discretion  th a t do not apply with nearly  so much 
force to judical d iscretion. The exercise o f prosecutorial 
discretion is more frequently  made contingent upon w aiver o f 
constitu tional rights; it is generally  exercised less openly; it is 
more to be influenced by considerations of friendship and by 
reciprocal favors of a  dubious ch arac te r; it is commonly 
exercised for the  purpose o f obtaining convictions in case in 
which guilt could not be proven a t  tr ia l; i t  is usually exercised 
by people o f less experience and less ob jectiv ity  than judges; it 
is commonly exercised on th e  basis of less inform ation than 
judges possess; and, indeed, its  exercise may depend less on 
considerations o f desert, d e te rren ce  and refo rm ation  than upon 
a  desire to avoid the hard work o f preparing and try ing cases.
The discretion o f A m erican prosecutors, in short, h a ^ h e  sam e 
fau lts  as the d iscretion  o f Am erican judges and more.

At th e  C onference, A lschuler also argued th a t sentencing refo rm ers

were well aware of the  problem s of the concen tration  o f such

governm ental power in th e  hands o f the p rosecutor’s o ffice  and its  e ffe c t
on any type o f sentencing reform . He argued th a t reform ers have simply

made a  decision not to  a tta c k  the issue because it would be a  "fru itless 
87po litical ba ttle"  and th a t "sentencing reform s will have a rough enough

tim e in the  political arena w ithout a  hopeless charge a t  the  prosecutor's
88w ell-entrenched — and very com fortab le — way o f doing business."

Alschuler did not however fee l th a t a  ju st sentencing schem e could 

only be realized if p rosecu torial d iscretion  were restra ined  or elim inated. 

He fe lt th a t plea-bargaining can lead to ju st sentencing decisions, if the 

bargaining were in the hands of the leg islatu re  and the judge.
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He concluded:

Plea-bargaining can be restra ined  in a  system  o f fixed or presum ptive 
sentencing without undercutting the reform ers ' objectives, but only if its  
form is substantially  a lte red . In place of the prosecutor's sentencing 
power, the leg islatu re  m ust specify the  rew ard th a t will follow the  en try  of 
a  plea of guilty. Ju st as a sentencing s ta tu te  can tre a t  the  carrying o f a 
firearm  as an aggravating fac to r leading to an additional year's 
im prisonm ent, it can tre a t the  en try  of a plea o f guilty  as a m itigating 
fa c to r  leading to a specific  reduction in penalty . Under such a s ta tu te  — 
coupled, o f course, with the  elim ination o f  plea-bargaining by prosecutors -  
-  the 'break ' th a t follows the  entry  o f a guilty plea would not depend upon 
the prosecutor's feelings o f friendhsip for particu la r defense a tto rneys, by 
his desire to go home early  on an especially busy day, by his apparen t 
inability  to establish a  defendan t's  gu ilt, by exercise o f th e  righ t to  tr ia l, 
by the  race, w ealth or bail s ta tu s  o f the  defendant, by a  defense a tto rney 's  
success in threaten ing  the court's  or the prosecutor's tim e with d ila tory  
motions, by the publicity th a t a  case has genera ted , or by any num ber of 
o ther fac to rs — irre levan t to  the goals th e  crim inal process — th a t 
commonly influence plea-bargaining today.

Alschuler's fears concerning the alm ost unlim ited power of the

prosecutor to p lea-bargain are not held by all and indeed the  Suprem e
90

C ourt in Santobello vs. New York (1971) declared th a t plea-bargaining 

should not be elim inatd or curta iled , but ''encouraged.'' The court s ta ted  in 

dictum :

The disposition o f  crim inal charges by argum ent betw een 
the  p rosecutor and th e  accused, som etim es lossely called 'p lea- 
bargaining' is an essen tia l com ponent o f the  adm inistration  of 
justice . Properly adm inistered, i t  is to be enouraged. If every 
crim inal charge w ere subjected  to  a  full sca le  tr ia l, the S ta te  
and Federal G overnm ent would need to m ultiply by many tim es 
the number o f judges and cou rt fac ilities .

Mario Merola, the D istric t A ttorney o f Bronx County has called  p lea- 
bargaining an ''indispensible tool, the efficacy  of which has been well 
established." Although he defends plea-bargaining as sound in theory, he 

also warns o f its misuse when the  bargain is struck  for the  wrong reasons. 

In an a rtic le  describing modern prosecu torial techniques, including the 

establishm ent of a  "Plea-bargaining Recom m endation Board" to ensure th a t 

plea-bargaining is more standard ized , he w rote:
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While the plea-bargaining concept is sound in theory , in 
p rac tice  it has been subverted  to re f le c t the weakness of the 
system , ra th e r than its  streng ths. It has been a ll too o ften  a 
symbol o f failu re  ra th e r  than success.

Essentially, the  d ifficu lties with the p rac tice  occur 
because the plea-bargain  is struck  fo r the wrong reasons. 
R ather than being in accord with office-w ide policies which 
re flec t the d is tr ic t a tto rney 's  p rio rities, the p lea-bargain  is 
o ften  m otivated by desperation  a t  th e  collapse o f a  case which 
has been unreasonably delayed, the  ex istence of a  backlog of 
cases, the inclination o f a  particu la r ass is tan t or th e  philosophy 
of a  particu lar judge, compounded by pressure from  t l ^  court 
adm inistration to  dispose o f cases as quickly as possible.

The American Bar Association's position on plea-bargaining is th a t 

properly conducted, plea-bargaining may well produce a resu lt approxi­
m ating closely, bu t inform ally and more sw iftly , th e  resu lt which ought to

ensure from a  tria l, while avoiding m ost o f  the undesirable aspects o f th a t 
93ordeal. They fu rther s ta ted :

Disposition w ithout tr ia l  o f course provides a  substan tia l 
cost o f living to the  accused and to the  public in te rm s o f tim e 
o f lawyers and all o th e r partic ipan ts. Although the  cost of 
saving alone would not be appropria te ju stifica tio n  fo r abridging 
th e  legal process if i t  w ere achieved a t  the  expense o f fairness 
or equal ju stice , from  the  standpoint o f the  objectives o f the 
crim inal law, a  fa ir and just disposition o f a  case w ithout tr ia l 
is obviously p re fe rrab le  to  its  disposition by tr ia l, as is tru e  in 
civil litiga tion . The speed and c e rta in ty  o f a  disposition by plea 
prom otes de terrences, a  basic goal of crim inal ju stice . 
R ehabilitation o f th e  delinquent is a  prim ary goal o f th e  system  
and this ob jective is more likely to  be foste red  by avoidance of 
the clash and controversy  of tria ls  and prolonged appeals. An 
accused who carries on litiga tion  over a  long period in the  face  
of strong evidence o f th e  gu ilt which is finally confirm ed by a 
jury verdict and by appellate  review will o ften  develop deep 
hostilities toward socie ty  and its  instrum ents of ju s tice  and 
correction. However, irra tio n a l these hostilities they becom e a 
barrie r to  rehab ilita tion . The defendant by 'se ttling  his case ', 
subm its h im self to th e  co rrectional fo rces o f society  and may 
therefqre by more likely prepared to change his a ttitu d e  and 
habits.

The question then is not w hether prosecu torial d iscretion should be 
elim inated, but where i t  should be placed and how much should be allowed. 

Also if p rosecutorial d iscretion  is reduced a t  one point, what e ffe c t will it 

have on the whole system ? The exercise of d iscretion  in the crim inal
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ju stice  system  has been likened to a balloon. A ttem pts to  squeeze out

discretion  a t one point m erely resu lts  in moving the discretion  to  another

point. The balloon must be squeezed a t all points a t once if the

inequalities of d iscretion, along with its  benefits, are  to  be purged from the
95crim inal ju stice  system .

The New York gun law was passed to rem ove th e  inequalities of 

d iscretion  and thereby allow prosecutors and judges to  deal with gun 

a rres ts  more rigorously. If the  d iscretion "balloon" was squeezed a t  one 
end, one would expect a  reac tion  a t another p a rt o f the balloon. If 

prosecutors are  re s tric ted  from  reducing charges, the burden o f sentencing 
is placed squarely on the judges’ shoulders. Will p rosecutors try  to 

circum vent the law in some way? Will plea and charge bargaining be 

carried  on outside and beyond the  ears of the court? Will m itigation  

hearings be used by judges to  bypass the  one year m andatory sen tence? 

Will prosecutors refuse to p rosecu te  those cases where they fee l th a t the  

one year minimum sentence is too harsh a  sen tence even though th e  fac ts  
w arran t the charge?

The question is the re fo re  what are the  consequences of the 

leg isla tive  a ttem p t to  reduce violent s tre e t crim e by reducing d iscretion  of 

prosecutors in handling gun possession cases where the  m andatory one year 
sentence would be imposed? Have prosecutors, through the  use o f th e ir 

alm ost unlim ited power to  charge and p lea-bargain , m anaged to  circum vent 

the  one year m andatory sen tence? Is prosecution of gun possession cases 

being handled d ifferen tly , if  so, how and why? Also, if gun cases a re  not 

being handled d ifferen tly , then the move to reduce discretion  of 

prosecutors by legislating m andatory minimums, w ith re s tric tiv e  p lea- 
bargaining, having any e f fe c t on the way cases a re  prosecuted , and on the 

sentences defendant u ltim ate ly  receive? How are  th e  p rosecutors reac ting  
to  such reduced d iscretion?

A ttem pts to reduce or elim inate prosecu torial d iscretion have

occurred in a  few A m erican jurisdictions. One of the most extensive
recen t a ttem p ts  occurred in Alaska, where in July of 1975, the  A ttorney

96G eneral declared an o ffic ia l s tatew ide prohibition of plea-bargaining. 

Unlike o ther jurisidictions whose prohibitions w ere more lim ited  in scope, 
Alaska’s prohibition contained very few exceptions to the general ru le and
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was made applicable to all felonies and all misdemeanors throughout the
* * 97 s ta te .

The Alaskan researchers  believed th a t by elim inating plea-bargaining,

one, prosecutors would find ways of replacing it by im plicit or covert
actions; secondly, the court process would becom e bogged down; third,

defendants would all demand tria ls; fourth , there  would be few er guilty

pleas and, fifth , defendants' sen tences would becom e more severe.
However, the  researchers found quite  the con trary  — the  court process was

accelera ted  ra ther than inhibited and defendants continued to plead guilty

a t  about the  sam e ra te . Although the tr ia l ra te  increased substantially , the

number o f tra ils  rem ained sm all; and although some sentences were more

severe, this was true only for the rela tively  less serious offenses and
rela tively  "clean” offenders. The conviction and sentencing of persons

charged with serious crim es of violence such as m urder, rape, robbery and

felonious assault appeared com pletely unaffected  by the change in policy;

and conviction ra tes  did not change significantly overall, although

prosecutors were winning a  larger proportion of those cases th a t actually  
98w ent to  tria l.

It is my purpose to  investigate  w hether the  types o f convictions and 

types o f sentences imposed in gun possession cases w ere a ffec ted  by the 

prohibition of plea-bargaining. As the  Alaska study shows, it  may simply 
be a case of serious crim es being trea ted  seriously, w hether p lea- 

bargaining is allowed or not. In th a t case, one would expect to  find gun 

possession arrests  being handled the  sam e way, w hether the d iscretion  of 
prosecutors is curta iled  or not and, in fac t, one may pred ic t th a t gun 

possession arrests  would be prosecuted even more rigorously than before 
the  law because the leg islatu re  has given the d is tr ic t a tto rn ey  yet another 

tool with which to support th e ir argum ents th a t gun possession cases should 
be handled seriously.

One significant resu lt of the prohibition against plea-bargaining

reported  by Alaska researchers was th a t the  policy led to "massive and 
99unprecedented" refusals to prosecute . It is my in ten t to investigate 

w hether such p rac tices were also occurring under the enforcem ent o f the 
new gun law. In addition to the massive refusals to prosecute by the 

Alaskan prosecutor's o ffice , the  adm inistrative p rac tices  and procedures of 

th e  prosecutor's o ffice  som etim es c rea ted  opportunities which encouraged
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plea-bargaining and charge-bargaining. One such p rac tice  was the  p re -tr ia l 

conference procedure a t which law yers and judges would m eet to talk 

about the m erits o f cases.'1'0® There may be sim ilar p rac tices in New York 
courts to avoid the harsh one year m andatory minimum sentence. 

M itigation hearings may be having th e  sam e e ffe c t on gun cases.

Another a ttem p t to reduce or elim inate prosecutorial d iscretion

occurred in New York S ta te 's  U lster County in the mid-1970's.^°* To

coun teract a local judge's sentencing policy, which the d is tr ic t a tto rney
believed to be too len ient, the d is tr ic t a tto rney 's  o ffice  forbade its

assistan t prosecutors from  plea-bargaining with defendants charged with
ce rta in  serious offenses. The policy a ffec ted  prim arily  those defendants

whose cases had been indicted  by the grand jury. Although the ban was
quite effective , it  did not en tire ly  elim inate bargaining. In som e instances,

the prosecutors evaded the ban by bargaining with defendants on the

charges to  be filed. If a  defendant indicated  a willingness to  plead guilty

to  a  charge low er than the  one which the grand jury was to vote on
(allowing the prosecutor to  charge th e  lesser offense in a superior court

inform ation — an accusatory  instrum ent allowed by the  New York S ta te

Crim inal Procedure law to  be  used in lieu o f an ind ictm ent handled down by
the  grand jury), the defendant would then plead guilty to a  lesser o ffense

with the promise of a  more lenient sen tence than he/she would have

received if  indicted and convicted. This m ethod o f evasion was checked by

th e  supervising d is tric t a tto rneys, because it ran against their office 
102policy. However, if a  plea-bargaining ban was forced  upon the 

prosecutor's o ffice  by the  leg islatu re , the above type o f charge-bargaining 

may occur, especially if the  goals o f the  prosecutor's o ffice  w ere not being 
addressed by the re s tric tio n s  in the  new law.

There is some debate over w hether m andatory minimum sentences 
a re  favorable or not to  the prosecutor. On the  one hand, m andatory 

sentences may fo rce  p rosecutors to  nego tiate  with defense counsel on what 

charges are  to be filed against the  defendant, a  p rac tice  th a t usually 

occurs beyond the court. However, the p rac tice  is not likely to occur in 

Bronx county, as i t  did in U lster county, New York, when plea-bargaining 

was re s tric ted  there  by the d is tr ic t a tto rney 's  own in itia tive . The defense 

counsel in Bronx county is usually not privy to  charges filed against the 

defendant by the prosecu tor until the defendant is arraigned, and indeed
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most defendants in Bronx county  represented  by legal aid a tto rneys do not 

even see their defendants in order to review the ir cases before the 

defendant is arraigned.
On the other hand, the prosecutor gains the power to se lec t which 

sentence a defendant will, if convicted, u ltim ate ly  face . If the  p rosecu tor 

never charges the defendant with a violation o f P. L. 265.02, he/she will

never face  the one year m andatory minimum a ttach ed  to  conviction of th a t
offense. This puts the prosecutor in the sentencing business, an 

uncom fortable position, in th a t the  p rosecutor is charged by the  S ta te  with 

th e  duty of prosecuting charges against the defendant bu t no t o f sentencing 

the defendant. The position o f  the p rosecu to r is not an unbiased one, the 

judge is in the best position o f all th ree  parties  to  sen tence the defendant 

a f te r  hearing the S ta te ’s position and the defendant’s. One judge has
described the con trad icto ry  position of the prosecutor in rela tion  to  the

m andatory provision o f  the  gun law as such:

Sometimes m andatory sentencing laws work a hardship 
upon prosecutors with respect to dispositions; he does have a 
degree of discretion in reducing charges. I have found th a t 
where prosecutors fee l they have a  very weak case, th a t they 
will bend the  sp irit, if not the  very fram ew ork o f the  s ta tu te .
The prosecutor is not necessarily assisted  by m andatory 
sentences. They like them  and they have been active  in the 
legislature in getting  them enacted for philosophical reasons.
Its been the feeling o f many prosecutors for years th a t judges 
tend to be too len ien t. When the  p rosecutor has a  good case 
and p ro se c u te s  th a t case and the judge sen tences the 
defendant to probation, they whistle a t  th a t. Its no business o f 
theirs, bu t by the sam e token they represen t th e  com m unity and 
as such are an arm In p ro tec ting  the  com m unity. They fee l 
they should have a voice in what sen tence a  defendant should 
receive , so they have been active and in the fo refron t of 
suggesting to the leg islatu re  m andatory sentences. They like 
them , but I don't think th a t they help them . Because o f p lea- 
bargaining, they are  no t necessarily  assisted . They are  assisted 
in this sense; they have b e tte r  control over w hat kind of plea 
will entice an accused to  plea. If the  defendant knows th a t on a 
"D" felony he faces a  m andatory sentence of a  number o f years, 
obviously the p rosecutor has som e degree of contro l over th a t.
The prosecutor o ffe rs  the lesser plea and reduces the 
defendant's exposure and he controls it, not the defendant. 
Without a m andatory sentence the defendant can strike  his own 
bargain with the judge, the D.A. can be le f t out. So tha t 
although the D.A.'s pow er ia s tro n g ly  enhanced, the  D.A. is now 
in the  sentencing business.
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It may be th a t prosecutors will only a tte m p t to  circum vent the  gun 

law  if  the restric tions placed upon them  have a  de trim en ta l e ffe c t upon the  

way they must now prosecute gun a rres ts . Prosecutors may impose 

restric tions upon them selves — th a t is, make policy decisions as to how to 

handle certa in  kinds o f cases, including gun a rres ts  and choose what to 

charge and by what m ethod to prosecu te  depending upon the fac ts  of the  

case, the absence of search  and seizure problem s, the  availability  of 
w itnesses, e tc . But these  are  restric tions th a t are  self-im posed and 

designed by the d is tr ic t a tto rn ey ’s o ffice  to  allow the o ffice  to  function 
m ost e ffic ien tly , justly  and make b es t use o f a lim ited  am ount o f resources 

and personnel. Such policies can always be adjusted to  m eet changing 

p a tte rn s  of crim e, public aw areness, po litica l sensitiv ity  and changes in the  

resources and personnel available. If res tric tions a re  how ever placed upon 

the p rosecutor’s o ffice  from  th e  outside, problem s of adjustm ent may arise  

leading prosecutors to  a tte m p t to  circum vent th e  res tric tio n s  placed upon 

them .

Under the  gun law, the  only res tric tio n  placed upon th e  p rosecutor (as 

fa r  as the prosecution of 265.02 gun possession cases) is th a t if 265.02 is 

charged, plea-bargaining is re s tric ted  until a f te r  the  defendant has been 

indicted. The d is tr ic t a tto rn ey  is under no legal compulsion to  charge

265.02, even where the fac ts  bear out the elem ents of the charge. 

However, there  is l i t t le  if any compulsion not to charge 265.02 e ith er. In 

large , jurisdictions like  Bronx county, a  p rosecutor is ex trem ely  unlikely to 

be personally acquainted with defendants and to want to  in tervene fo r a 

particu la r defendant to  obtain  a  lesser charge. The prosecutor in th a t case 

runs the  alm ost certa in  risk of having the  case reviewed by not only fellow 
assistan ts, bu t by supervising assistan ts. In addition, the  assis tan t, who 

in itia lly  w rites the charges against the defendant, is not likely to  be the 
assistan t who will p rosecu te  the  defendant a t  fu tu re  court appearances. 

There is also the arresting  o ffice r, who is not likely to go along with any 

subterfuge. One supervising assistan t explained the  s ituation  in the 
following manner:

I t is possible for a  D.A. a t  arraignm ent or a t  screening to 
on his own to  charge less than a felony or reduce to  a felony.
I can 't im agine an A.D.A. taking it upon him self the 
responsibility of doing so. There a re  so many follow-up and 
subsequent occasions upon which m itigating circum stances can
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be brought up to a supervising A.D.A. It would be terrib ly  
arrogant and in fa c t putting  his job in jeopardy. If a D.A. sees 
something in a  case th a t is very significant th a t really  w arrants 
him reducing then and th ere , the re  is no reason why he can 't go 
to his bureau ch ief and present to him, point out to him why 
this case should be reduced , D.A.'s around here are not 
autom atons.
A supervising d is tric t a tto rn ey  who had been in the  o ffice for eight 

years fu rth er sta ted :

The only way a  d is tr ic t a tto rn ey  could circum vent the  law 
would be to encourage the  judge to m itigate  the sen tence. It 
would have to  be a  m istake for (A d is tric t a tto rney  not to  charge 
265.02 if the fa c ts  w arran t it.

When asked about checks and balances in the  Bronx d is tr ic t a tto rn ey  

o ffice  he responded:

There are checks on the D.A.'s. The Early Case 
Assessment Unit evaluates every felony a rre s t as it com es in 
and screens cases to  see how they should be prosecuted. Every 
fo lder th a t is w ritten  up is evaluated by a supervisor over there ; 
plus the re  are supervisors assigned to check out w hat goes on in 
the court room everyday. So the re  is a  supervisor checking 
every one of those cases. The plea board was established to 
deal with assistan ts handling sim ilar cases to m ake D.A.'s 
position uniform , a few assistan ts present the  day's cases to  the 
board and establish p lea o ffers. All gun cases th a t a re  indicted  
go before them  and line D.AJs cannot change plea o ffers unless 
a  supervising D.A. OK's it.

As s ta ted , the only res tric tions on the  prosecutor is th a t once 265.02 
is charged, plea-bargaining is re s tric ted  until a f te r  the defendant has been 

indicted. A situation th a t might cause adjustm ents on the part of the 

prosecutor's o ffice is: where the judge and defense counsel, a f te r  

indictm ent, allow the defendant to  plead to  the en tire  docket thereby by­

passing the p rosecutor (because the prosecutor gains power in p lea- 
bargaining through his/her ab ility  to reduce, add or de le te  charges). The 

judge can decide to  sen tence the  defendant w ithout the need to consult the 
prosecutor for the  reduction, addition or deletion of charges and hence the 

p rosecutor doesn't have the  opportunity to bargain for a  particu la r 

sen tence. This situation  may occur in any ease, bu t where m andatory 

minimums are involved, the  e f fe c t o f the prosecutor's diminished power to 
a ffe c t the sentence o f the  defendant is more acu te. It is not the  individual

case th a t m atters ; it is a p a tte rn  as to a  particu la r offense th a t would be
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of concern to prosecutors. If a  p articu la r judge did decide to  bypass the 

d is tr ic t a tto rney  in this m anner th e re  is nothing th e  p rosecu tor can do.

Although it is the judge th a t u ltim ate ly  sen tences the  defendant, the 
p rosecutor has an in te re s t in the sen tence a  defendant receives. It is good 

for the m orale of the o ffice  to know th a t where cases a re  fully and 

effectively  prosecuted , judges will sen tence defendants in line with 

prosecutor recom m endations and m andatory minim urns se t by the 

leg islators. Also, blam e may be laid a t  the p rosecu to r’s door by observers 
o f the crim inal ju s tice  system  for lenient sen tences given defendants. 

Judges may point to the  poorly p repared  cases by the d is tr ic t a tto rney 's  

o ffice  and a willingness o f d is tr ic t a tto rn ey 's  o ffice  "to bargain away the  
courthouse." More im portantly , the system  is one o f plea-bargaining and 

the  d is tr ic t a tto rn ey  m ust be p a r t o f th e  process if  i t  is to  be fa ir and just 

to  both  the defendant and the  People.

A second situation  th a t m ight cause the  d is tr ic t a tto rn ey 's  o ffice  to  

make adjustm ents is the  f a c t  th a t th e  grand jury  process may becom e over­
burdened if all defendants m ust be prosecuted by the ind ictm ent process, 

unless the defendant waives such form al ind ictm ents. The d is tr ic t 

a tto rney 's  office m ight need to assign more personnel to  the  grand jury. 

The sam e might occur if m ore m itigation hearing or tria ls  occurred as a 
resu lt o f the  defendant's re lu c tan ce  to  plead guilty .

Although the d is tr ic t a tto rney 's  o ffice  has a  s tr ic t  policy concerning 

charging PL 265.02 if a  defendant is in possession o f a loaded gun, outside 

p lace of business or home, negotiation with judges and defense counsel a t  

th e  bench may lead the  p a rtie s  to  agree to allow the defendant to waive 

fo rm al indictm ent by the  grand jury. In allowing the defendant to do this, 
a ll parties agree to  a  p articu la r gu ilty  p lea and sen tence.

In exchange fo r a  sen tence th a t is less than the m andatory minimum, 

the  defendant waives fo rm al ind ictm ents and pleads guilty; th e  prosecutor 
ge ts  h is/her conviction, possibly to an "E" felony, avoids a tr ia l, a  fo rm al 

m itigation hearing and a  suppression hearing; the defendant's case is 
resolved quickly and he/she avoids the m andatory minimum sentence; and 

th e  judge obtains a disposition th a t is favorable and ju st to  the defendant.
The p rosecutor is not likely to agree to  such a  proceeding unless the  

defendant has outstanding m itigating circum stances such as previous crim inal 

convictions. He/She is also not likely to proceed in this manner unless
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he/she has a strong case against the defendant, which is the  reason the  
defense counsel agrees to such a proceeding. It should be made c lear th a t 

th e  prosecutor is not engaging in anything th a t is illegal or inappropriate , 

the  option for a  defendant to waive fo rm al indictm ent has always been 

available and there  is no reason to  believe th a t undue pressure is placed 

upon the defendant to waive ind ictm ent by the prosecutor, judge or defense 

counsel. The agreem ent to  dispose o f the  case in this m anner is, however, 

out o f  the earshot o f the public and no public record is made o f the bench 

conference. It is a form al proceeding in th a t the  court is in session and all 
th ree  parties  and the defendant a re  before the  court, bu t it  is also inform al 

in tha t the negotiations a re  o ff the  record and hence th e  reasoning to 
support the charge a t p lea and the sen tence are  unavailable fo r public 

scrutiny.
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D. Review o f the L itera tu re

The type of em pirical research  th a t has been conducted by social

sc ien tis ts  on the relationship betw een guns and violent s tre e t crim e falls
into two categories — th a t research  which seeks to investigate  whether

there  is a relationship betw een violent s tre e t crim e with guns and the
availability  or access to guns and th a t research  which seeks to  investigate

w hether there is a relationship betw een violent s tre e t crim e with guns and

th e  way such offenses are  handled by the crim inal ju stice  system . Zimring, 
1 fl7Fischer and Cook have exam ined w hether the  availability  or access to  

guns is d irectly  or ind irectly  re la ted  to  violent s tre e t crim e w ith guns.
Zimring in 1968 conducted a study which consisted o f 554 hom icide 

cases from the Chicago police departm ent records. He considered w hether 

the elim ination of guns would reduce th e  number o f crim inal hom icides. 

He argued, if most homicides were spontaneous and tend to occur simply 

because the means of violence — the gun — is available, then reduction in 
gun availability  should reduce crim inal homicides. Zimring found support 

fo r his hypothesis. He found th a t:

1. more than 2/3 o f  th e  hom icides involved persons known to each 

other before th e  a ttack ;

2. 82% of the  hom icides w ere accom plished by a lte rca tio n s;

3. only 30% of th e  victim s of fa ta l gunshot a tta c k s  w ere wounded

by more than one shot;

4. in about 1/2 o f the  incidents e ither the victim  or the  offender
108had been drinking alcohol.

Zimring, along with George B. Newton in 1969, advanced his

argum ent tha t the quantity  of firearm s, particu larly  of handguns, in

general circulation was a causative fac to r in the  number and proportion of 

firearm  crimes, accidents and suicides. This was made available in a report
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subm itted  to the N ational Commission on Causes and Prevention of

Violence and in a  policy paper subm itted  to the  John F. Kennedy School o f

G overnment Task Force on Handgun Ownership, Handgun C ontrol in 
109M assachusetts. However, in light of the sharp increase in crim e, 

including handgun crim e, in som e o f the  no rtheastern  c ities  th a t w ere the 

focus o f his hypotheses of more firearm s-m ore firearm  crim e, Zimring 
found cu rren t data  more consisten t with a  "subcultural" focus on firearm  

circu lation . He concluded th a t the problem lies not in the general 
c irculation o f firearm s bu t in th e  availab ility  o f firea rm s to  those who are  

likely to  com m it violent crim e. Thus, Zimring's revised analysis is lim ited 

to  policies th a t a ffe c t the  level o f handgun involvem ent in subcultural 

v io lence.110 To support his change o f perspective, Zimring’s a ttem p ted  

to  illu stra te  th a t the increase in robbery killings in D etro it (from the 

period betw een 1962 to 1970 the  number o f robberies increased  from  4,200 

to  20,000 and the number o f robbery killings increased from 15 to  155) was 

due to  the availability  and use o f weapons ra th e r than th e  increase  in th e  
number o f robberies. D ata again were supplied by the D etro it Police 

D epartm ent. Zimring argued th a t a  fourfold increase  in th e  fo rm er could 

not explain a  ninefold increase in the  la tte r ,  and th a t while the  relationship  

betw een robbery and robbery killing trends w ere close through the  period 
1962 through 1970, the two trends diverge d ram atically  a f te r  1971. A fter 

utilizing simple correlation coeffic ien ts betw een weapon choice and 

robbery deaths; using police data  on deaths and estim ating  th e  re la tiv e  
frequency o f gun versus o ther weapons use, Zimring concluded th a t 

evidence suggests th a t e ffec tiv e  firearm s con tro l m easures may a ffe c t

both  the frequency and le th a lity  of robbery.111
112In 1976, Fischer A conducted a  study in D etro it to  te s t the 

realtionship betw een availability  and violent s tre e t crim e with guns. He 

designed his study to investigate  the  ex ten t to  which th e  rising homicide 

ra te  in D etro it could be a ttr ib u ted  to th e  increased  availability  of guns. 
Gun availability  was m easured by the guns reg istered  and the num ber o f 

licenses to purchase guns th a t w ere g ran ted  each year. During th e  period 

o f 1963 to  1971, hom icides by gun had increased seven tim es, while those
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involving long guns increased  th irteen  tim es. Homicides by o ther weapons 

such as knives did not show an increase. F ischer focused a tten tio n  upon 

th ree  variables:

1. the willingness o f  local residents to  use means o th e r than 

handguns to  s e tt le  disputes (violence fac to r);

2. the econom ic ac tiv ity  of the  c ity  (econom ic facto r) and

1133. firearm  availab ility  (availability  factor).

Both violence and firearm  availab ility  facto rs  w ere found to  be s ta tis  

tically  significant. It was concluded th a t most of the  increase in th e  

homicide ra te  could be a ttr ib u ted  to an increase in handgun m urders. 

Furtherm ore, the da ta  suggested a  positive relationship betw een guns 
and the homicide ra te . F irearm  availab ility  accounted for 1/4 o f the 

rise  in homicides.

The United S ta tes  Conference o f Mayors have studied the  size,

distribution and usage o f the  stock of weapons held by A m erican

households. They have used this inform ation to  influence leg islators

to d ra ft and pass legislation to control access to guns th a t may be
115used in violent s tre e t crim e.

In an a tte m p t to  p resen t the Mayors' position on gun con tro l and
116violent s tre e t crim e, M atthew  Y eager, w riting fo r the C onference's 

Handgun Control C om m ittee, questioned the basic assum ptions o f 
those who advocate m andatory minimum sentences fo r gun possession 

instead of laws res tric tin g  access to guns. Y eager questions the 

assum ptions th a t have led to a  belief th a t prison sen tences will d e te r 

illegal handgun possession and th ere fo re  reduce violent s tre e t crim e 
w ith guns.
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In theory m andatory minimum sentences are supposed to (1) 
de te r crim e and (2) co un terac t the abuses o f judical and p rosecu to ria l 

discretion, bu t Y eager a tta c k s  this theory  with the  following argum ents:

1. M andatory sen tences prevent judges from basing
117sentences on im portan t individual fac to rs;

2. Avoidance of m andatory sentences may be a  p rac tica l
necessity , particu larly  for the  prosecutor, who relies on

118the possibility o f leniency to  obtain  guilty  pleas;

3. Judges and prosecutors fearing a  loss o f  power may reso rt

to sii>rose m ethods to  get around the  rigid requirem ents

set by m andatory sentencing legislation; prosecutors, for
119exam ple, engage in  p re ind ictm ent plea-bargaining;

4. Where prosecutors have sought the  im position o f long 

m andatory sen tences, the courts have o ften  refused to 

enforce the  s ta tu te s  or have narrow ed th e ir application.
Under fo rm er New York Penal Law fo r exam ple, th e  court 

construed the  te rm  ’’convicted” in the law requiring long 

m andatory sen tences as not including offenders who had 

previously been found guilty of a  felony which had 

resulted  in a  suspended sen tence;121*

5. By sharply curta iling  judicial d iscretion  in sentencing, the

leg islature unintentionally transfers d iscretion  to the
prosecutor, to the  ex ten t th a t i t  en trusts a  prosecutor

121with undue advantage in p lea-negotiations;

6. Legislators should not impose m andatory sentences. They 
are  counterproductive to public sa fe ty  and they hinder 

co rrectional program m ing w ithout any corresponding 
benefit. To th e  ex ten t th a t th e  m andatory provision 

requires an individual offender to be incarcera ted  longer 

than necessary, it is w asteful of public resources to the
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ex ten t th a t it denies co rrectional program m ing such as
probation or parole to  a  particu la r o ffender, it  lessens the

chance for successful re in terg ra tion  into the com m unity.

To the ex ten t th a t m andatory sen tences are in fa c t
122

enforced they have a  d e trim en ta l e ffe c t on corrections.

7. In some cases, when a  m arginal offender has com m itted

an offense, the judge feels the  m andatory penalty  is
inappropriate and dismisses the case or acquits the

offender; sim ilarly, a  jury may decide not to convict

m erely because i t  does not believe th a t the  m andatory
123penalty is w arranted;

8. M andatory prison term s are  ineffective  and perhaps

counterproductive because incarcera tion  is in e ffec tiv e

and perhaps counterproductive. Long prison te rm s may be
self-defeating . The th re a t o f punishm ent has d iffe ren t

resu lts depending upon th e  na tu re  o f  th e  offense and the

individual offender's incarcera tion  is not an e f f e c t i v e  
124answer; and

9. A requirem ent th a t the least d rastic  a lte rn a tiv e  be 

imposed is consisten t with public safe ty . Long m andatory

prison te rm s a re  actually  the most d rastic  a lte rna tive .
125M andatory sen tences a re  undesirable fo r th is reason.

Y eager's argum ents are  com pelling and raise serious doubts 
about the benefits of m andatory prison sen tences to reduce judicial 

and prosecutorial d iscretion and thus reduce violent s tre e t crim e with 

guns. Yeager's argum ents are  compelling in th a t the re  is li tt le  

evidence to  support th e  notion th a t m andatory prison sen tences d e te r 
persons from com m itting v iolent s tre e t crim e. The assum ption is 

th a t a  person contem plating possessing a  gun or contem plating 
com m itting any crim e will weigh th e  cost and benefits  of com m itting 

the  crim e in a  ra tional way. H e/she will decide w hether th e  gain to 

be made from possessing the  gun -  w hether m onetary, em otional or
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for self-pro tection  is w orth risking the punishment -  the m andatory
126prison sentence -  he/she will receive if he/she is caught.

It can be argued th a t the  th re a t o f m andatory sen tences may not 

d e te r persons from com m itting violent s tre e t crim e with guns because:

1. A large proportion o f violent s tre e t crim e w ith guns is

irrational. They a re  com m itted  in the h ea t o f passion or
by impulse. I t is the availab ility  o f th e  gun a t  hand th a t

127leads to the  v io lent crim es;

2. A large proportion o f violent s tre e t crim e is com m itted
by persons under the  influence or seeking to  obtain  drugs

or alcohol. In these  cases deterring  them  is irre lev an t —

the individual is succumbing to physical, m edical,

psychological, and physiological needs which outw eights
128the cost o f  th e ir actions, and

3. Only 2% of all crim es com m itted  u ltim ate ly  resu lt in a
129ja il sentence. The odds a re  in the  p e rp e tra to r 's  favor.

By focusing upon m andatory minimum sentences, Y eager concludes

a tten tio n  is d iverted  away from  the  failure o f com m unities to  deal w ith the
130problem of access to  guns.

It would seem th a t th e  New York S ta te  leg islators ignored studies

th a t  d irec tly  dealt with w hether gun contro l laws have any e ffe c t upon gun

violence. Studies such as the one conducted by Douglas R. Murray in 
1311975 exam ined th ree  major se ts of hypotheses derived from  th e

lite ra tu re  concerning the relationship  betw een guns, gun con tro l leg islation
132and ra te s  of violence. His f irs t hypothesis was to te s t  w hether various

types and severity  o f gun con tro l laws have a  significant e f fe c t on lowering
133ra te s  o f violence associated  with firearm s. There was no relationship  

found. His second hypothesis te sted  the  relationship  betw een gun laws and 

d iffe ren tia ted  ra tes  o f possession of guns throughout th e  country. M urray 

found no significant e ffe c t on access to  guns in re la tion  to  gun laws, once

he had controlled for basic social fac to rs , such as incom e, age, education,
* 134 race , e tc .



In the  third hypothesis, M urrary a ttem p ted  to determ ine w hether the basic 

proposition upon which gun laws are  based is valid, th a t is, w hether 

d iffering  ra te s  of access to guns have any significant e ffe c t on violent 

crim es. Murray found no evidence th a t the above was true  and hence he 
concluded th a t "these findings are in d irec t con trad iction  o f the widely

held opinion concerning the relationship  of firearm s, gun con tro l laws and
* 135crim e ra tes.

Rand researchers analyzed the  p ro jec ted  e ffec ts  o f m andatory

minimum prison sen tences in both  crim e and prison populations. They

concluded th a t only if every person convicted of a  felony received a

m andatory prison sen tence of five years would society  receive the

maximum crim e con tro l b en efit. This would apply w hether the felony

conviction was fo r a v io len t crim e or a nom-violent crim e and would apply
137

w hether the offender was a  firs t-o ffen d er or a  m ultiple offender. They

fu rth e r concluded:
If every convicted offender were sen tenced  to prison for five 
years, the crim e ra te  could be reduced by 15%, while p .isons 
would grow by 50% . . . The e ffe c t o f in c a rc e ra t io n  on crim e 
can be substan tially  improved only a t a staggering cost in 
g rea tly  increased prison populations. , The tax  dollars required 
fo r such a crim e con tro l schem e a re  prohibitive.

This is not to say th a t m andatory minimum sentences coupled with 

re s tric ted  plea-bargaining, if properly fram ed by the leg islato rs and 

enforced against ce rta in  defendants a t particu la r tim es in the ir crim e 

careers, with the support and guidance o f the police, judges and 

prosecutors, would have no e f fe c t upon violent s tre e t crim e with guns. I 

am only sta ting  here and agreeing with Y eager's and Murray's argum ent 

th a t m andatory minimum sentences, the way they have been enacted , 

enforced and g ree ted  by various m em bers o f the crim inal ju s tice  system  

may have li t t le  e ffe c t on reducing violent s tr e e t  crim e with guns. This will 

becom e more evident as o th e r studies are discussed.

Although Yeager did not do any em pirical research  on his own to 

support his -conclusions (but based his conclusions upon the research  of 
others), he does bring to  the surface a number of points th a t o thers 

approaching the question o f m andatory minimum sentences have over­
looked or paid li t t le  a tten tio n  to . Y eager's study focuses a tten tio n  on the 

e f fe c t and consequences o f imposing m andatory prison sen tences coupled 

with re s tric ted  plea-bargaining on the crim inal ju s tice  system , and upon
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the ro le  of the prosecutor and the prosecutor's unlim ited prosecu torial 
d iscretion, h is/her need to p lea-bargain , and the  in justice th a t may resu lt if 
this power is curtailed  by restric tion  of his/her power by m andatory 

sentencing.
Yeager supports his argum ents by analyzing the e ffe c t o f the New

York Second Felony O ffender Law and the 1973 R ockefeller Drug Act.

Both laws required m andatory minimum sentences coupled with re s tric ted

plea-bargaining. The leg islato rs in enacting both s ta tu te s  failed  to  identify

the needs o f the prosecutor, the consequences of such re s tric tio n s  on

h is/her prosecutorial d iscretion , the e ffe c t upon dispositions and ja il

sentences and the e ffe c t on violent s tre e t  crim es.

I shall discuss the law s in some de ta il as they re f le c t th e  em pirical

research  done on this topic and New York's lim ited  experience with
m andatory minimum sentences coupled with re s tr ic te d  plea-bargaining.

In response to  a national "war on drugs”, the  New York S ta te
139Legislature in 1973 enacted  the New York Drug Law. P rior to the  law,

the  general policy o f th e  S ta te  had been "to d ivert low -level users o f illegal

drugs into drug trea tm e n t program s, and to invoke crim inal penalties
140mostly against h igher-level tra ffice rs ."  However, due to  th e  increase in

d rug-rela ted  deaths (they w ere six tim es as g rea t as they w ere in 1960), the

leg islature concluded th a t this approach was a failure. Thus in 1973, the

Legislature enacted a  drug law, which carried  a  m andatory prison sen tence
for the sale  and possession o f various am ounts and types o f illegal drugs.

For exam ple, an offender convicted for the sale or possession with in ten t

to  sell any am ount o f  illegal narco tic  drug must be sentenced to  prison for

a term  o f one year to life, with life -tim e parole under the  law. P lea-
141bargaining was not perm itted  to  lesser offenses. The above stipulations 

of the 1973 Law rem ained virtually  in ta c t until July 1976, when the 

restric tions on plea-bargaining o f those charged with Class "A-DI" felonies 

w ere abolished. That change significantly a lte red  the  1973 Law, despite 

the  severe m andatory penalties tha t rem ained for most severe drug 

offenses.1^

The objectives o f th e  drug law were tw o-fold: "it sought to frighten 
drug users out o f the ir hab it and drug dealers out o f the ir trade  and thus to 

reduce illegal drug use, or a t least contain  its  spread. I t aim ed to reduce 

crim es commonly associated  with addiction, particu larly  robberies, 
burglaries and t h e f t . 4g



Despite the  harshness o f th e  drug law, n a rco tic -re la ted  deaths in New 

York C ity increased 14%, from  745 in 1973 to  approxim ately  848 in 1974. 

N arco tic-rela ted  deaths a re  generally  considered a good heroin use 

indicator, and it  is frequently  assumed th a t heroine addicts accounts for a 

sizeable proportion of p roperty  crim e. The predic ted  sharp rise in 

admissions for drug addiction trea tm e n t failed  to m ateria lize . Thus, 

narco tic  and o ther dangerous drugs rem ain as availab le in New York City 

as before the law took e ffe c t.

To evaluate the  e ffe c ts  o f th e  drug law, the  Association o f th e  Bar o f 

the C ity of New York c rea ted  the  Drug Law Evaluation P ro ject. The 

P roject analyzed data  from Septem ber, 1973 to June, 1976 when the  law 

was in fu ll force, before th e  1976 am en d m en ts .* ^  The ob jectives of the  

P roject w ere:

1. to ascerta in  what happened as a  resu lt o f th e  1973 drug 
law revision;

2. to analyze to  a degree if possible, why it happened and

3. to identify  any g en era l principles or specific  lessons th a t 
can be helpful to New York or to o ther s ta te s  as they 
w re s t l^ ^ i th  th e  problem  of illegal drug use and re la ted  
crim e.

The P roject Team found th a t:  (1) heroin use was as w idespread in mid-1976

as it had been when the 1973 revision took e ffe c t, and am ple supplies of

the  drug were available;(2) the p a tte rn  of s tab le  heroin use betw een 1973

and mid-1976 was not appreciably d if fe re n t  from  the average p a tte rn  in

o ther East Coast cities;(3) in N.Y.C. and o ther N.Y.S. jurisdictions, the new

law may have tem porarily de te rred  heroin use, until 1979 when heroin use

again increased; admission to  trea tm e n t program s increased im m ediately

a f te r  the  new law took e ffe c t; (4) most evidence suggested th a t the illegal
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use of drugs was more widespread in 1976 than in 1973, and th a t in this 

respect, New York was not unique among East C oast c ities; (5) serious 

property  crim e of the so rt o ften  associated  with heroin users increased 

sharply betw een 1973 and 1975; the rise in New York was sim ilar to 

increases in nearby s ta tes ; (6) there  was a  sharp rise  in non-drug felony 

crim es between 1973 and 1975, however, the  rise  was apparently  

unconnected with illegal narco tics use: non-drug felony crim es known to 

have been com m itted by narco tics users rem ained stab le  during th a t 

period; (7) the available evidence suggests th a t the  recid iv ist sentencing 

(predicate felony) provision o f th e  1973 law did not sign ificantly  d e te r prior 

felony offenders from  com m itting additional crim es; (8) m easured in 

dollars the  experim ent o f the  1973 law was expensive; approxim ately $32 

million was spent in the e f fo r t to enforce and im plem ent the  1973 drug 

law; thirty-one new judges were allocated  to  NYC alone to deal with the 

increased workload; the $32 million included increased  support s ta ff  as well 

as prosecutors, and defense counsel; and finally, sen tences under the  1973 

law did not constitu te  a significantly larger frac tio n  o f annual new 

com m itm ents to s ta te  prisons than in the past; they accounted for 13 

percen t of a ll com m itm ents in 1972 and 1973 and for 16 p ercen t in the  firs t

nine months o f 1976.

The objectives of the  1973 drug law and the 1980 gun law were 

sim ilar in tha t both laws sought to  reduce crim e by imposing m andatory 

minimum sentences and res tric tin g  plea-bargaining, bo th  resu lted  from the 

leg id a to rs ' a ttem p t to reduce prosecutorial and jud icial d iscretion. What 

accounts for the disappointing resu lts o f the drug law can serve as an 
indication o f the  problem s th a t might be encountered with the  gun law.

48



The P roject team  argued th a t for such a law to be an effec tive

d e terren t, the law would have to be "effectively  enforced and the th re a t o f
the laws' sanction had to be clearly  perceived by drug users and tra ffickers

147as an ever-present rea lity ."  This end was never accom plished. The

drug law failed to de ter drug use or drug-rela ted  crim e because very few

cases made it through the  crim inal ju stice  system .

The P ro ject team  pointed out th a t drug offenders had always had low

odds of being arrested  for any single offense. The risk o f being arrested

did not increase under the 1973 law. Bail p rac tices  did not change under
the  new law, with re lease  upon paying bail, the d e te rren t e f fe c t is reduced.

The number o f  ind ictm ents reported  by the  P ro jec t team  did not increase;

they rem ained virtually  the sam e, despite the  fa c t th a t prosecutors by and

la rge  did not change-bargain with a rres tees  before ind ictm ent to avoid the

m andatory minimum provisions th a t arise  a f te r  ind ictm ent. By the firs t

half o f 1976, oily  25% of a rre s ts  for drugs resu lted  in an ind ictm ent. In
1973, the figure was 39%. There was a  slight decline (86% in 1972 and 80%

in 1976) under the 1973 law in th e  frequency with which convictions were

obtained a fte r  an indictm ent thus, only 1/5 o f those originally a rrested  in
1976 fo r drug felonies w ere u ltim ate ly  convicted (80% of the  25% indicted)

148a decline from roughly 1/3 under the old law. The to ta l number of

convictions for drug offenses in felony courts in the  period 1974 to mid-
1976, was lower than would have been expected during the sam e period

under the old law disposition pa tte rn s. Nine hundred few er cases were
disposed of. However, the team  also reported  th a t for those u ltim ately

convicted, incarceration  becam e more likely. T h irty -th ree  percen t of
those convicted of drug offenses received ja il or prison sentences. From

1974 to June 1976, the incarcera tion  ra te  had grown to 44%, a d irec t

resu lt, the team  concluded, o f the plea-bargaining restric tions and

mandatory minimum sentencing provisions. There was an 11% increase

(637 defendants) in the number in carcera ted ; however, this increase, they

also concluded did not o ffse t the decline from  1974 to mid-1976 in the
14Qlikelihood o f ever being convicted.

The P roject team  concluded th a t a defendant under the old law 

faced an 11% chance of receiving a prison or ja il sen tence in superior 
court, under the law of 1973, the  chance rem ained v irtually  the sam e -  11%
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(because o f the new law 's reduced indictm ent and conviction rates). Even 
if there was not a  reduction in indictm ent and conviction ra te , the 

maximum e ffe c t o f the  law would have been only 7% higher, th a t is the 

chances of being incarcera ted  would have risen from 11% to 18%. W hether 

this increase would have had any d e te rren t e ffe c t upon drug users engaged 

in v iolent s tre e t crim e and those th a t tra ff ic  in drugs is unknown. It would 

seem unlikely tha t it would have.
Those who were "caught in the net"  o f the new law and faced its

consequences received harsher sentences. Drug law offenders sentenced to

prison under the 1973 law would spend more tim e th e re  than they would

have under the  old law. Betw een 1972 and 1974, under the  old law, only 3%
of those convicted and sentenced to prison for drug felonies received a

minimum sentence o f m ore than th ree  years. During 1974 and 1975, when

the new law took e ffe c t, 22% received minimum sentences of more than
th ree  years. Life tim e sen tences for drug offenders were ra re  before the

new law, but a f te r  the law took e ffe c t, 1,777 defendants received such
150sentences betw een Septem ber 1973 and June 1976.

It might be reasonably concluded th a t under the new law, only a sm all 
number o f  drug offenders ac tua lly  fe lt  the full weight o f th e  new law — "a 

more likely and longer prison sentence"**** and since the  P ro ject Team did 

not look a t  recidivism  ra te s  for those th a t did g e t "caught" by the new law, 

nothing is known of the d e te rren t e ffe c t of such prison sentences upon 

fu tu re  drug and drug re la ted  crim es.

An im portant aspec t of the P ro ject research  was th a t the team  

a ttem p ted  to assess the e f fe c t  o f the law on the crim inal ju s tice  system . 

They observed th a t in New York C ity the  tim e required to  process drug law 
cases lengthened dram atically . The tim e they reported nearly doubled and 

a backlog was crea ted  th a t num bered a t  2,600 pending cases, in sp ite  o f the 

31 additional courts c rea ted  to deal with the new law. The team  reported  

tha t two facto rs contributed  to  the backlog: the  trem endous increase in 

the  number o f tria ls  demanded by defendants who now faced m andatory 
prison sentences (trials rose from 6% before the  law to  16% a f te r  the law 

took effec t) and the law 's re s tric ted  plea-bargaining. The gain in pleading 

guilty  was rem oved. A defendant risked l i t t le  in asking for a  tr ia l. In fac t, 
he/she may have gained in th a t the  longer the tim e it takes to  adjudicate a
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case, the more of a  chance a  defendant has to receive a sentence th a t is
non-jail. In the crim inal ju s tice  system , tria ls  impede the flow of the

system  — witnesses are required, police officers, a court part must be

made available —the expense to the system is g rea t. Few er drug cases

w ere disposed of a f te r  the  new law, 700 few er cases —this due to the court
152delays and restric tions on plea-bargaining.

Although the P ro ject team  did not reveal any overt actions among

prosecutors, judges or the police to circum vent the  law, and indeed they
found them enforcing the law, they concluded th a t there was li ttle

enthusiasm for the drug law. Many judges and prosecutors, they reported
" fe lt tha t the m andatory sentencing provisions reduced the possibilities of

153individual trea tm en t o f offenders, and there fo re  the  quality  o f justice ."

They continued th a t some prosecutors w ere troubled by the harshness of

the penalties one could receive fo r low -level drug traffick ing  com pared to

those who had com m itted other crim es which would seem more
"heinous"1®4 by most c itizens. The prosecutors also fe lt th a t the  drug law

forced them to sc a tte r  th e ir  lim ited resources on what they considered

relatively minor offenses. As for judges, they found th a t some were

re luc tan t to send some drug offenders to  ja il for such long sentences, when

they fe lt  drug rehabilitation would have been the proper disposition but for
the law. What they did then was to adjourn cases for long periods o f tim e

155"dowing down the process o f  judicial disposition." The police fe lt th a t

"all-out s tre e t level enforcem ent would be only m arginally productive and
156would hopelessly inundate th e  courts."

In 1974, Ju stice  Dickens, la te  o f the  N.Y.S. Supreme C ourt, c ritic ized

New York's tough drug law and s ta ted  th a t he had been forced  "to give a

life  sentence to a 19-year old woman who had no previous record , bu t who
had now been found guilty of selling a small am ount of heroin to an

157undercover policem an." A judge presently  sitting  in Bronx Supreme 

C ourt also criticized  the m andatory provisions o f the drug law because of 

th e  consequences he fe lt th e  law had on individual defendants and on his 

d iscretion  to consider the ir d ifferences. He sta ted :

From my point of view, any kind of m andatory
proscription is going to work a  hardship in an individual case.
When the R ockefeller Drug Law went into e ffe c t and m andated 
life sentences for anybody involved in drugs; you then found 
yourself in a situation  where a youngster who was attend ing
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college, who had fallen into the drug cu ltu re  (which is ra th e r

easy to do in our society), could now be facing the d isaste r o f a

life  sentence, when this younster might be a  very b rillian t

student with a  prom ising career in science or some o ther field
he chose, is now stigm atized  by a  ja il sen tence of a m andatory

nature , because he gave or aided in the  transfer of one glassine

envelope containing heroin or cocaine. The m andatory kind of

sentence res tric ts  the  Judge in certa in  situations where if you
158had discretion, ju s tice  would be b e tte r  served.

An im portant lesson com es from  th e  conclusion o f th e  P ro jec t team :

The key lesson to  be drawn from the  experience with the 
1973 drug law is th a t passing a  new law is not enough. What
crim inal s ta tu te s  say m a tte rs  a g rea t deal, bu t th e  effic iency ,
m orale, and capacity  of the crim inal ju s tice  system  is even 
more o f a  fa c to r  in determ ining w hether the  law is e ffec tive ly  
im plem ented.

W hatever hope there  is th a t s ta tu te s  like the 1973
revision can d e te r an ti-socia l behavior m ust re s t upon sw ift and
sure enforcem ent and a d ram atic  increase in the  odds th a t 
v io lators will, in fa c t ,  be punished. U ntil New York’s crim inal 
ju stice  process is reform ed so th a t it can do its  work with 
reasonable speed and reasonable ce rta in ty , the  L egislature does 
not in rea lity  have serious policy options to  choose from . 
W ithoujL im plem entation, the re  is no policy; th e re  are only 
words.

John Kaplan, in his study en titled , "The Wisdom of Gun Prohibition," 
drew upon law enforcem ent experiences with liquor and drug prohibition 

and a ttem p ted  to  draw up a  balance shee t o f  costs and b enefits  th a t would 
resu lt from an outright prohibition o f th e  sale of guns. He concluded th a t 

although such a prohibition might be m anageable from an enforcem ent 

point o f view, the  rise of a  black m arket in guns outweighs the benefit of 
such a  prohibition. He fu rther s ta te d  th a t a ll th a t might be accom plished 

is the  rise  in the cost of guns to crim inals. "The widespread availability  of 

drugs in open view is a te s ta tm e n t to  the  ease o f  which illic it m erchandise 
can be o b ta in e d ." ^

The leg islatu re  th a t enacted  the 1973 drug law had as the ir ta rg e t 
two groups o f offenders, those who com m it d rug-rela ted  crim es such as 

robbery, burglary, and th e f t ,  and those who were heavy drug abusers. The 

enforcem ent of the drug law by police o ffice rs, p rosecu tors and judges, 

lead to  the overcrim inalization  o f a  group o f o ffenders, nam ely, the low



leve l drug abuser, who prior to  enac tm en t o f the  law might have been able 

to  nego tia te  a plea to  a lesser charge and sentenced to probation and/or a 

fine, or ordered to p a rtic ip a te  in a  drug rehab ilita tion  program . Likewise 

gun possessors who have no crim inal records and have not used the ir guns 

to  com m it violent s tre e t crim es, beforee the 1980 gun C ontrol Law, could 

have avoided being indicted  if charged with illegal possession of a  loaded 

gun outside the ir place of business or home. In the  case with drugs and 

guns, a  group th a t the  leg isla tu re  had not ta rg e ted  as being th e  basis o f the  

enactm ent o f  the law are  being subjected  to  the re s tra in ts  built in the  law 

by the leg isla tu re  which may lead to  in justice.
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1. Studies th a t deal w ith Legislation

Aimed a t  Reducing Violent S tree t 

C rim e with Guns

Most studies th a t d ea l with th e  issued of prosecution and disposition

of firearm  possession cases in the crim inal ju s tice  system  include

inform ation on guns usually as an additional con tro l m easure of the

seriousness o f the  case, or as an indication of th e  quality  o f evidence (e.g.,

w hether the  gun involved was recovered  as evidence), with l i t t le  a tten tio n  
161paid to  gun e ffec t. However, th e re  a re  notab le exceptions:

In 1974, the M assachuesetss leg islatu re  passed the B artley-Fox 

Amendm ent to  its  gun con tro l law, which expanded M assachusetts licensing 

procedures and made unlicensed carrying of a  weapon an offense w ith a 

m andatory sentence of one year, forbidding the  suspension of sen tence, 

nonfiling o f cases, plea-bargaining and o ther devices used by judges and 

prosecutors to  avoid felony convictions. The am endm ent becam e e ffec tiv e  
in April of 1975.162

In an a tte m p t to evaluate  the  e ffec ts  o f the M assachusetts 
163Amendm ent, Jam es Beha and his associates analyzed every a rre s t charge 

involving weapons.
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Beha's objectives w ere to evaluate the im pact o f a firearm  charge on 

securing conviction and im prisonm ent fo r not only those who use a gun but 

also, those for whom simply possess or carry  weapons while com m itting 

another crim e. The objectives o f the  Beha study were to analyze the  way 

th e  crim inal ju stice  system  has responded to the B artley-Fox m andate and

the  a ttendan t lim itations on the  d iscretion  of the police, p rosecu tor and
. . 164judges.

A substantial portion of Beha's research  dea lt with how the

prosecutor, judge and police adopted to  such weapons cases and one of his

in itia l concerns was w hether judges would resen t the  loss o f d iscretion

imposed by the leg islators and find ways to  circum vent th e  law his main

purpose was to  assess th e  e ffe c t of the B artley-Fox Amendm ent in
165lowering firearm s re la ted  offenses.

Beha concluded th a t the re  was w idespread com pliance with th a t

provision o f the A m endm ent by judges, prosecutors, and the  police, th a t

dea lt d irectly  with possession o f carrying o f a  firearm . Judges sentenced

defendants charged with possession o f a  gun in accordance with the

s ta tu to ry  m andatory minimum.

Prior to the law a  fairly  large number of such cases involved

suspended sentences or individuals so charged had th e ir files on record kep t

w ithout being sentenced. There w ere cases, Beha repo rts , in which judges
appeared to acquit the defendants ra th e r than to sen tence him to the

166m andatory minimum, but these  instances, he s ta te s , were few.

Beha reported  th a t in 1974, 28% of defendants charged with 

carryinga weapon, as the  most serious charge against them , received a 

prison sentence from  the  low er court or w ere indicted, while 34% received 

suspended sentences or lesser penalties upon conviction. In 1975, alm ost 

half w ere sentenced to  a t  le a s t one year or indicted. Of the tw enty prison 

sentences imposed on defendants charged with weapons in th e ir possession 

in 1974, 13 were appealed and very few received a prison sentence 
th e re a f te r , if the ir convictions w ere upheld. Beha concluded then th a t the  

chances were five tim es as g rea t fo r a defendant charged with illegal 
possession to  receive a ja il sen tence under th e  am endm ent.*6^
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Beha also found th a t the  "mix of persons prosecuted did not change
significantly; about half th e  prosecutions continued to  be unrelated  to

o th e r crim inal activ ity  and the  age, sex and m arita l ch arac te ris tics  of the

1975 sample of defendants were the sam e as the 1974 sam ple of

defendants."168 More im portantly , the 1975 sample of defendants were
169som ew hat less likely to  have any crim inal records.

In fa c t, a  large proportion o f those arrested  had no crim inal records.
A third o f Beha’s 1975 sam ple o f defendants had no prior crim inal histories,

while 12% of the rem aining tw o-thirds had only minor records. Beha

reported  fu rther th a t based upon the  lim ited  am ount of background

inform ation th a t he had available to him identifying race, sex and

occupation "there was no significant d ifference betw een the Bartley-Fox

defendants and those prosecuted in 1974, laying to  re s t fears  by some who

fe lt blacks would be disproportionately represented  in gun possession
170arres ts  a f te r  the law took e ffe c t.

Beha did argue th a t because the  police w ere not dropping charges on

the ir m erits, prior to a  hearing many defendants' a tto rneys w ere prepared

to  argue and judges w ere m ore prepared to  consider leg itim ate  procedural

defenses. He fu rther added th a t most defendants who would have
b enefitted  from judicial discretion probably would not have been convicted

even before Bartley-Fox and th a t the re fo re , the  bulk of the drop in

conviction ra te s  for those charged only with possession or carrying, must
171be traced  not to  judicial d iscretion , but to  zealous defense counsel.

P rosecutors, he found, did not a tte m p t to  use the ir added d iscretion 

to  charge offenses to avoid the m andatory minimum; nor did he find th a t 

prosecutors used the ir additional power to  p lea-bargain away the e ffec ts  of 

the m andatory minimum sentence. He also found th a t the  police did not 

use their discretion to  en te r a possession charge against the defendant to 

circum vent the penalties o f  the m andatory minimum.

Beha also found th a t the  B artley-Fox am endm ent had l i t t le  e ffe c t on 
o ther w eapons-related charges and hence li t t le  e ffe c t upon gun-related  

crim es. He reported th a t if  a person was charged with arm ed robbery, in 
which an unlicensed gun was used, a weapons carrying charge was 

ordinarily not filed as an additional charge, since the  la t te r  carried  a much 

sm aller mandatory sen tence than ordinarilly given out for arm ed robber, so 

th e  defendant risked no additional ja il tim e for carrying a gun under the



Bartley-Fox am endm ent — the prosecution gained no more bargaining
pow er in the prosecution of more serious gun-rela ted  crim es. It also should

be noted th a t defendants arrested  for carrying a  gun are  not generally

"violent s tre e t crim e prone" and hence arresting , convicting and sentencing

these defendants will not reduce violent s tre e t crim e. So th a t even if all

m em bers o f  the crim inal ju s tice  system  followed the  am endm ent to  the

" le tte r  o f the law", this would not be likely to  reduce violent s tre e t crim e 
172with guns. 173

In 1979, David Rossman and his A ssociates extended the  Beha

study by analyzing a  period beyond six months a f te r  the  B artley-Fox law

w ent into effec t, looking a t more jurisdictions and m ost im portantly

including system atic  in terv iew s with prosecutors, defense a tto rneys, judges

and court clerks. Rossman concluded th a t th e re  w ere d ifferences in the

"accom m odation" of the crim inal ju s tice  system  to the  B artley-Fox
am endm ent over tim e. He showed:

1. In the year im m ediately following the  enactm ent, 

enforcem ent appeared to be pursued more 

vigorously than two years la te r ;

2. A rrests for carrying charges increased a f te r  

enactm ent but then declined in the  following year;

3. Interview s with police revealed a  c lear misunder­

standing concerning the meaning of th e  law and its  
applicability . They the re fo re  resolved the ir mis­

understanding by enforcem ent o f the  law the firs t 
year, bu t no t in the  second;

4. Prosecutors and judges system atically  downgraded 
charges of carrying to weapons possession leading to 

the  res to ra tio n  o f judicial discretion.
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5. A fter the law, convictions for carrying charges

declined fo r those charged, indicating th a t judges 
and juries w ere less willing to convict on such

charges;

6. The B artley-Fox am endm ent in Boston only lead to

40 m ore prison sentences over a  one year period for
174carrying charges than would have been expected.

Unlike the New York leg islato rs, the M assachusetts leg islators did

not prohibit prosecutors from  plea-bargaining with gun-carrying defendants

a t any tim e. A prosecutor who does not w ant a  defendant to  be sub ject to
the m andatory minimum one year ja il term  may agree to  dismiss the

Bartley-Fox charge in re tu rn  for a  guilty  p lea to  som e o ther crim e. The
prosecutor may also reduce th e  carrying charge to possession in re tu rn  for

a guilty  plea. Finally the defendant may plead guilt to a  B artley-Fox
charge in return  fo r the p rosecu to r’s recom m endation, the  B artley-Fox ja il

sen tence be served concurren tly  with a  longer sen tence and thus be o f no
175p rac tica l significance to th e  defendant.

As in all o f the above plea-bargaining situations, the defendant 
receives some advantage for not going to tr ia l on carrying charges. 

Rossman found th a t plea-bargaining continued a f te r  the  Bartley-Fox law 
w ent into e ffe c t and played a  significant role in the disposition o f those 

cases. Before the  law 31% of the  dispositions w ere plea-bargained, a f te r  
the law  the  number rose to  36% in 1975 and fe ll to 15% in 1976. In the two 

years th a t followed the  B artley-Fox law, in some cases, the  charges were 

reduced or dismissed so th a t the defendant could receive a  suspended 

sentence.

Rossman finally concluded, based upon the above data , th a t the 
"Bartley-Fox law rem oved d iscretion  in one area-sentencing; but d iscretion  

rem ained to accom plish the sam e ends in another a rea -p lea- 
bargaining."
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When Rossman asked judges and prosecutors w hether they were

satisfied  with the  law, the response form  the m ajority of judges and

prosecutors was th a t they thought th a t Bartley-Fox did not persuade those

in  the  crim inal ju stice  system  to g e t tough with violent crim e. About half
o f them  fe lt th a t the law in terfered  w ith the ir ab ility  to obtain  a fa ir  and

177effec tiv e  sentence in an individual case. Rossman found th a t even judges

with tough reputa tions noted th a t in some cases they would have suspended
178

the defendant’s sen tence if  the  law allowed them  to  do so.
The im portance of the  Rossman study is th a t it  shows (1) th a t long

term  e ffec ts  may be quite d iffe ren t from  short term  e ffe c ts ; (2) long term

effec ts  may reveal th a t some judges and prosecutors a tte m p t to

circum vent the law; (3) the  crim inal ju s tice  system  takes tim e to  adjust

and re a c t to  m andatory minimum sentences; and (4) the  law did not have
179any noticeable e ffe c t on v iolent s tre e t crim e with guns.
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A nother a ttem p t to assess the  e ffe c ts  of B artley-Fox am endm ent was
182the study done by P ierce and Bowers. They used an enlarged data-base ,

which included a longer period o f tim e a f te r  the law was im plem ented, and

com pared the trends in M assachusetts and Boston with o ther s ta te s  and

com munities. P ierce and Bowers found th a t: (1) the incidence of gun
assaults was deflected  downward by the introduction o f B artley-Fox, with a

com pensatory increase in assaults in which guns were not used. They

concluded therefo re , th a t B artley-Fox had both a d e te rran t e ffe c t and a

displacem ent e ffe c t; (2) as fo r arm ed robberies, a m oderate d e te rran t

e ffe c t was d e tec ted  with a possibility th a t guns w ere again beginning to be

used two years a f te r  B artley-Fox went into e ffe c t, particu larly  against

victim s in ce rta in  types o f robberies; and (3) gun hom icides showed a  slight
181decline, as a consequence o f Bartley-Fox. But i t  is not a t a ll c lea r how

the Bartley-Fox am endm ent achieved these e ffe c ts  on major crim es.

The Bartley-Fox am endm ent spoke d irec tly  to only one offense,
carrying of an unlicensed firearm . Penalties for gun-rela ted  crim e or

crim es where guns are used w ere not changed. P ierce and Bowers did not
show why or how reductions in gun-rela ted  crim es must be a ttr ib u ted  to

Bartley-Fox am endm ent. They did not show th a t those who a re  charged
with carrying guns alone w ere responsible for gun-rela ted  crim e. They did

not show th a t by prosecuting these defendants, o ther defendants, who use
guns in gun-related  crim es are de terred  from such crim e. There is the

possibility th a t the public, m isunderstanding the penalties o f the  B artley-

Fox am endm ent, thought th a t gun-rela ted  crim es as well as gun carrying

charges now carried more severe penalties and in th a t way de terred
182persons from using guns in gun-rela ted  crim es.

P ierce, Bowers, Rossman and Beha, did not look a t recidivism  ra te s  

of those charged with gun carrying charges alone. If these defendants were 

re -arrested  fo r violent gun re la ted  crim es, then they might have been a 

possible connection betw een simply carrying guns and gun-rela ted  crim e. 
If they were not re -a rres ted , then perhaps these are not the  persons who 

would have used their weapons in gun-rela ted  crim e, th e  ta rg e t of the
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legislators. If the law did not d e te r those d irec tly  a ffec ted  by the law and 

those who were made to fee l the  severe penalites of the law — it is 

d ifficu lt to understand why o ther defendants charged with more severe 

gun-related charges would be de terred  from  such behavior because o f the 

law.
183The Loftin, McDowall study o f the D etro it gun enhancem ent law

illu stra tes  how one jurisdiction in order to reduce violent s tre e t crim e w ith
guns used an add-on, non-concurrent sen tence. The th ru st o f the law was

to provide a m andatory two year add-on sen tence fo r felonies com m itted

while in possession o f a gun. Therefore, a  defendant who is charged w ith a

felony com m itted with a  gun not only faces a  ja il sen tence for th a t charge,

but in addition a  m andatory add-on penalty  for having possessed a gun in

the process. The two additional years were to  run non-concurrently.

Although the law did not re s tr ic t  charge-bargaining by the prosecutor, the

D etro it prosecuting a tto rney  declared th a t he would not plea-bargain  away
184th e  charges resulting from the  new law.

The Loftin and McDowall’s evaluation of the  e ffe c t of the  law

focused upon two questions (1) how the  m andatory add-on was im plem ented

in the  courts and (2) w hether the  add-on sen tence provisions had d e tec tab le

crim e-reduction e ffec t. To analyze these questions they used sentencing
data  fo r th ree  years (1976 through 1978) spanning the  enactm ent o f the

new law. The researchers found no observable change in the sentencing

p rac tices  fo r firearm  homicides or arm ed robberies, but some increase in
185th e  sentences for firearm  assaults. They concluded th a t the courts

seem ed to be applying th e  new law selectively . Assault a rres ts  were
rela tive ly  low before the  new law and not given a high prio rity  by

prosecutors and judges. If convicted many defendants were sentenced to

suspended sentences or probation. Since the new law was a sen tence th a t

was non-concurrent, the fa ilu re  to sen tence a  defendant the  additional two

years would be very conspicuous in an assau lt case. However, prosecutors

and judges usually trea ted  arm ed robberies and firearm  homicides severely.

The researchers observed th a t "the sentencing judge could simply shave a

couple o f years o ff  the already severe sen tence fo r m urder or robbery,
186making the net sen tence th e  sam e as it  had always been. Judges were
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hard pressed not to  sen tence a defendant the  additional two years in 
assault cases, but could easily circum vent the additional sen tence in 
robbery or homicide cases.

Loftin and McDowall concluded that.
The law did have a slight e ffe c t on the assault cases,

however, the overall sentencing p a tte rn  given to 232 guilty
carrying concealed weapons defendants was as follows: only a 
to ta l of 18% of those convicted were sentenced to some form 
of confinem ent, while the rem ainder e ith er received probation 
and/or fine or a  suspended sentence. Only 7.2% of those
convicted defendants w ere sentenced to a prison term
exceeding one year; 4.7% of the defendants received sentences 
between th ree months and a  year; and 5.59A,pf the defendants 
received less than 90 days o f incarceration .

The Loftin-M cDowall study is of particu la r in te res t in th a t the 
Legislators did not seem to associated  simple gun possession or carrying 

with use of a gun in violent s tre e t crim e; they seem ed to  believe th a t 

m andatory sentences to reduce violent gun-related  s tre e t crim e, only 

works if the ta rg e t o f the add-on sentences are  those who actually  use or 

possess guns while com m itting violent s tre e t crim e. However, since the 

add-on law was so rarely  used by judges to a ffe c t the  sen tence of the 

defendant, we can only wonder if such an approach would serve to d e te r 

violent s tre e t crim e. However, we do see how the system  reac ts  to the 
im plem entation o f such an approach and the ways, judges and prosecutors 

can circum vent it.

Although not s ta ted  by Loftin and McDowall, one can speculate th a t 

judges sought to circum vent the add-on sentence because they fe lt  th a t 

there  was sufficien t la titu d e  in the scope o f possible lengths of sen tences 
th a t they coulde m ete out, the would be sufficien tly  severe, w ithout the 

use o f the add-on sentence. Also, they may have fe lt th a t to add two years 

to  a defendant’s sentence may have placed sentences fo r crim es com m itted 

when the defendant was in possession o f a  gun inconsistent with sentences 

fo r o ther crim es o f equal severity .

It is of in terest here to address the Florida Glisson Amendment. 

Florida’s judges w ere required to impose on defendants to m andatory prison 

sentences for use of a firearm  in specific felony offenses, with the 

m andatory sentence se t a t betw een th ree  years to life, depending upon the 

judge's discretion. The Florida Amendment is another add-on sentence,
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188sim ilar to the Michigan law. D.E.S. Burr studies the d e te rren t 

e f fe c t o f this law by interview ing several hundred felony offenders who had 

used firearm s in the commission of the ir convicted crim es for which they 

were convicted. When asked, by Burr, w hether they knew of the 
am endm ent and its  consequences when they com m itted  these offenses, 83% 

o f the felons s ta ted  th a t they did know and 73% s ta ted  th a t they would 

continue to carry  weapons once released from prison, despite the 

am endm ent. This finding raised the question as to w hether under any 

circum stances m andatory sentencing for possessing or carrying weapons 

will even de ter those who use or possess such weapons to com m it violent 
crim e. If the group th a t th e  law a ffec ted  most — the convicted felon, who 

received more ja il tim e because o f an add-on m andatory sen tence is not 

deterred  (or a t least s ta te s  th a t they will not be deterred) — then it is 

d ifficu lt to p red ic t what type o f violent prone person would be d e terred  by

m andatory minimum sentences or add on m andate sentence for gun
. 189possession.

Burr also reported , a f te r  observing the court system  over a year, th a t 

about 525 felons were convicted in Florida th a t were prosecutable under 

the  Glisson am endm ent, but only slightly more than half w ere given 

m andatory add-on se n te n c e s .* ^

Although all the  laws studied increased the penalties for possession or 

carrying of a  gun as a  m eans o f reducing violent gun-related  s tre e t crim e, 

the researchers did not investigate w hether the defendants who were 
arrested , charged, convicted and sentenced solely for possessing or 

carrying a  gun recid ivate . Are these defendants being rearres ted  for 

possessing guns or rea rres ted  for violent s tre e t crim e? The researchers 

tend to draw conclusions concerning the e ffe c t o f the law on reducing 

v io lent s tre e t crim e by analyzing ra te s  o f gun-related  crim es, when in fac t, 

these crim es may be com m itted by two d iffe ren t groups o f  people — those 

tha t possess guns for non-violent purposes, such as p ro tec tion  from 
burglary or robbery and those th a t possess and use guns to com m itt violent 

s tre e t crim e.

Phillip Cook and D aniel Nagin*^* w riting under the auspices of the 

Institu te  for Law and Social Research analyzed what they referred  to as 

"the increasingly widespread policy o f gi"ing prio rity  to defendants accused 

o f gun crim es, re la tive  to those accused o f sim ilar violent crim es
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com m itted with o ther weapons, and on the more trad itiona l policy of giving
prio rity  to  defendants accused o f arm ed violent offenses re la tive  to those

196accused o f unarmed violent crim es in the D istric t o f Columbia."

Cook and Nagin argued th a t:

Whether most illegal possession cases in fac t tend to 
involve dangerous crim inals depends partly  on the 
circum stances under which the police are  inclined to make an 
a rres t. The police will inevitably have many opportunities to 
make weapons a rre s ts  involving people who are  unlikely to  be 
active crim inals: Shopkeepers and others who carry  a  gun for 
self-p ro tection  but failed  to obtain the necessary  license, 
drunks celebrating by shooting in to  the  air, and so on. If the 
police tend to  handle such cases w ith a  form al a rre s t proceudre, 
then the typical weapons-possession ease will be quite d iffe ren t 
than if police r e s a l e  the  a rre s t option for those they suspect 
of being crim inals.
The prosecutor's o ffice  in the D istric t o f Columbia had adopted a

gun-emphasis policy to coun terac t increased violent crim e with guns. The

Prosecutor instructed assis tan ts  to tre a t weapons-possession cases

seriously. An assistan t d is tr ic t a tto rney  was not p erm itted  to  refuse to

prosecute an illegal gun possession case a t the  in take hearing (arraignm ent)

on the ir own authority  — a  more senior prosecutor would be the only one
who could re je c t a  gun possession case a t  th e  in itia l screening. The D. C.

crim inal code has substan tia l ja il penalties prior to the  gun-emphasis

policy, for defendants who possessed a gun w ithout a  license or a  deadly

weapon outside the ir place o f business or home could be sentenced to up to

a  year in ja il. If the defendant had a  prior felony conviction, he/she could

be sentenced to  up to  ten  years.

The researchers traced  the crim inal careers  o f 6,000 adult males

arrested  in 1973 in D.C., and collected  rea rre s t data on each defendant in

1976. They found th a t o f approxim ately 6,000 defendants, 957 were

arrested  for gun possession charges only. The 6,000 were divided up into
"type o f crim e” groups depending upon the ir 1973 conviction, for instance,

198robbery, homicide, assault, etc.
Cook and Nagin analyzed rea rre s t data  in order to determ ine the 

appropriate crim inal ju s tice  policy in processing defendants a rrested  for 

gun possession, based upon the  assum ption th a t one reason why courts may 

want to  tr e a t  these cases seriously in th a t "weapons possession defendants" 
are  active robbers or highly inclined to  violence.*®®

They concluded:
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1. Recidivism p a tte rn s  for 798 gun possession defendants in 
the  1973 sam ple suggests th a t the typ ical weapons 
possession defendant is less actively  involved in violent 
crim e than the typ ical m em ber o f the ir violence prone 
sample;

2. 61% of the gun possession sam ple were age 21 or older 
and had no p rio r record o f a rre s ts  fo r violent crim e, and 
this group had a very low re -a rre s t ra te  even when 
compared with the corresponding group in the  violence- 
prone sam ple. Youths and defendants w ith prior records 
had re -a rre s t ra te s  th a t were considerably closer to those 
o f the 'v iolence-prone' sam ple;

Therefore, illegal gun possession, per se, is not a  very accu ra te  
indicator o f violent crim inal propensity  in the D istric t of 
Columbia, but th a t illegal weapons possession cases for youths 
and/or those with prior records involve defendants who are 
alm ost as ac tive  in violent c r i m s o n  the  average, as violent 
crim e defendants in these  groups.

It appears from the above data  th a t in jurisdictions like D is tric t o f 

Columbia where the crim inal code makes a  d istinction  betw een those th a t 

possess guns (who have prior records and those who do not have such 

records), the d istinction is w arranted, in th a t th e  fo rm er are likely to be 

rea rres ted  for violent crim es with guns. These defendants were not 

deterred  by the prosecutor's gun-emphasis policy, and the th re a t of 

harsher, longer sen tences seem s not to  be a  d e te rran t, bu t for the  non­

violent record defendant the gun-emphasis policy may have in fa c t 
d e terred  them .

Cook and Nagin also looked a t disposition data  o f approxim ately 

1,100 weapon possession offenders in 1974. N inety-one percen t of these 

cases involved guns. Tw o-thirds of the gun cases were charged as 

misdemeanors, one-third were charged with felonies. Felony charges were 

reserved for those cases in which the defendant had a  prior felony 

conviction or a  prior weapon offense. Incarceration  was reserved for 

convicted offenders who w ere initially charged with felony offenses. 

Tw enty-five percent o f the  felony arres tees  and five percen t o f the  

midsdemeanor arres tees  were imprisoned. The major basis o f 

discrim ination in case disposition then was not the type of weapon, but 
ra th e r the seriousness o f the  in itia l charge. I would argue th a t since the 

only d ifference betw een felony and misdem eanor gun charges is the
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defendant's record, th a t the  rea l basis of discrim ination lies th e re . They 
fu rther concluded tha t the overall conviction ra te  for gun possession 
offenses is substantially  higher than the conviction ra te  for any of the 

v iolent crim e cases. The incarcera tion  ra te  (i.e., the  frac tion  of a rre s ts  

th a t resu lt in conviction and incarceration) is as high for felony weapons 

cases as for robbery cases. The incarcera tion  ra te  for misdem eanor 
weapons cases is sim ilar to  th a t o f assault cases. Although the  average 

length  o f sentence for weapons cases is less than th a t for violent crim e 

cases, it is nevertheless c lear from the above resu lts th a t the average 

weapons case, in the  D istric t o f Columbia's lower courts is taken quite

seriously by the prosecutor and judges who w ere involved with those
201cases.
The disposition p a tte rn  for weapon possession cases suggests tha t

these crim es are viewed as quite serious by the  judges and prosecutors of
the  Court of the D istric t of Columbia as well. The conviction ra te  is

h igher in felony gun-possession cases than fo r any o f the violent crim es.

Moreover, the likelihood th a t a  felony weapons-possession a rre s t will resu lt

in a prison term  is about the  sam e as for gun robbery cases. Conviction

ra te s  for misdemeanor weapons possession are also re la tive ly  high, but

incarceration  ra te s  are  much low er than for felony cases (but as high as for
assault cases). Average sen tence length is re la tive ly  low in all weapons

possesion categories. Their recidivism results for weapons possession cases

indicate th a t youthful a rre s te e s  or those who have a prior record  o f a rres ts

fo r violent crim es are  alm ost as violence prone and likely to recid ivate  as

the membes o f the violence sam ple, so those categories o f defendants are
202properly viewed as serious th re a ts  to  th e  com m unity.

The New York S ta te  Division of Crim inal Ju stices  (D .C.J.S.) to ge ther 

with the  Major Violent O ffense Trial Program , in order to assess the 
im pact o f  the m andatory minimum sentence for possession o f a  gun outside 

place o f business or home, designed and conducted a com parative analysis 

o f  the  court processing o f a ll a rre s ts  in New York C ity  in the  la s t q u arte r 

in 1979 (pre-law) and the  la s t quarte r o f 1980 (post-law) where 265.02 was 

the most severe reported  a rre s t charge. By the ir definition, gun possession 
cases in the ir study th ere fo re  may have included defendants who were 

charged with other charges, which may or may not have influenced the 

disposition o f the ir cases.
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The purpose o f the ir research  was "to determ ine w hether or not any

sta tis tica lly  significant d ifferences ex ist in the  probability  o f certa in  court 
203outcom es." D .C .J.S. based th e ir analysis upon 632 pre-law  gun cases,

any s ta tis tic a l d ifferences th a t em erged betw een the two groups was then

subjected to  the standard tw o-sam ple te s t  a t  the .05 confidence level to
determ ine w hether or nor such d ifference could be accounted for by 

204sampling erro r alone.
D.C.J.S. found:

(1) A fter the gun law , defendants charged with 265.02-04 
were significantly  more likely to  be indicted  (63.5%) then 
prior to  th e  gun law (40.7%), an increase in th e  indictm ent 
ra te  o f  22.8%.

However, the non-conviction ra te  in C rim inal C ourt dism issals, 

dismissed a t the Grand Jury  or acqu itted  rem ained v irtually  unchanged 

(29% pre-law versus 28.6% post-law). One m ight have expected the 

dism issal ra te  to increase because defense counsel would becom e more 

rigorous in the leg itim ate  defense o f defendants faced  with m andatory ja il 

sentences.
From the above d a ta , D .C .J.S. s ta f f  concluded th a t the  crim inal

court is "essentially being used to screen  cases com pletely from  the system

th a t are  not accep tab le  for felony prosecution in the Suprem e C ourt and

the  Supreme C ourt is no longer being used fo r the accep tance o f pleas to 
206reduce charges." It is also possible th a t prosecutors a re  sim ple allowing

a number of cases to proceed to ind ictm ent and complying with the

stipulation of the law th a t no defendant be allowed to  plea to reduced

charges or have a  m itigating c ircum stances considered until a f te r  the
defendant has been indicted . It should be rem em bered th a t the grand jury

process is a  pro-prosecution process. The d is tr ic t a tto rn ey  p resen ts  the

w itnesses and elicits the testim ony, questions and cross-exam ines the

witnesses and carries out grand jury requests for additional evidence or
207witnesses to  be subpeoned before it. The defendant is not p resent in 

208the grand jury room and defense counsel are  not allowed to te s t the 

valid ity  o f the evidence o ffered  against the  defendant. Because th e re  is no 

judge present to safeguard the defendant’s rights and the fa c t of 

indictm ent is serious and perhaps calam itous event in the individual's life , 
the d is tr ic t a tto rney  stands in a  position o f vouching for th e  tru th  o f the

evidence he/she p r e s e n t s .  ̂ 09 The standard for determ ining w hether to
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hold the defendant over for tr ia l a f te r  indictm ent is the preponderance of 

evidence, not beyond a reasonable doubt. Prosecutors have li ttle  to lose by 

proceeding against the defendant by indictm ent and in f a c t  they have 

everything to gain — a stronger position to recom m end ja il sentences.

(2) Of the 359 pre-law  convictions only 44.5% w ere to 
felonies. Of the 233 post-law  convictions 81.1% were to 
felonies. Thus a  defendant a rrested  for possession of a 
weapon a f te r  the  new law took was alm ost tw ice as
likely to be convicted o f a felony.

D.C.J.S. argues th a t the  above figures a re  significant because even if 

these felony convictions did not lead to longer ja il sen tences, the 

defendants would now face  more severe p red icate  felony sentencing 

s ta tu te s  if they becam e re -a rre s te d  and pled to a felony. However, the 

D.C.J.S. team  may be exaggerating the  e ffe c t o f a  felony conviction on a 
defendant. Whether or not th e  felony conviction will lead the  defendant to 

stop possessing guns illegally, or from  engaging in v iolent s tre e t crim e, is 
questionable. It may well be th a t the  defendant is more concerned about 

how much tim e he or she receives ra th e r than what charge to pled to. We 

do not know how many defendants in the post-law  sam ple faced p red icate  
felony sentences before the 265.02 convictions. Some o f these  defendants 

may have faced p red icate  felony sentences before the  265.02 conviction, 

and therefore the prior felony conviction did not d e te r them  from  

possessing weapons. The D .C .J.S .study did not supply with data on the 

prior records of defendants. Nor do they supply data  concerning 
recidivism . One would expect th a t defendants who face  p red icate  felony 

s ta tu s  as a result o f  the gun possession conviction would be less likely to be 

rearrested  on felony charges than those defendants who do not face 

p red icate  felony sta tus if the felony gun possession conviction is a 
d e te rren t to  fu ture felony a rre s ts .

The assumption th a t p red icate  felony s ta tu s  deters fu tu re crim inal 

activ ity  has been studied by the  jo in t com m ittee on New York Drug Law 
Evaluation by M atthew Y eager under the  auspices o f th e  Association o f the 

Bar o f the C ity o f New York.

In order to te s t the relationship  betw een prior felony convictions and 
deterrence, he compared the crim inal activ ity  of convicted felony 

offenders before and a f te r  the  1973 pred icate  felony provision o f the New
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York Penal Code took e ffec t. He examined the records o f two paralle l

groups of convicted offenders. One group consisted of 223 offenders who

had been convicted of a  felony during 1970 and 1971. Yeager traced  the
crim inals records o f these offenders for a tw o-year period ending August,

1973 just prior to the e ffec tive  date of the p red icate  felony rule. The

second group was made up o f 220 offenders who had been convicted of a

felony during 1972 and 1973, and the ir records w ere traced  for a tw o-year

period through August 1975. Those in the second group faced the

m andatory prison sen tences under the 1973 revision if  they were again

convicted. Y eager then com pared the two groups and found th a t the

p red icate  felony "sta tu te  had no e ffe c t of de terrence  by th re a t of 
211im prisonm ent." He s ta ted :

The percen tage of prior convicted felons who were 
arrested  for a second felony during a  tw o-year period a f te r  
their earlier felony conviction proved to be exac tly  the sam e 
for the two groups studies, 20%. A rrest alone does not 
establish guilt o f course, and th is da ta  may mainly a t te s t  to  the  
consistency of the a rre s t p rac tices  of the  police before and 
a f te r  the  1973 s ta tu te . But there  is no reason to  suppose th a t 
the quality of police a rre s ts  declined a f te r  the  1973 law went 
into e ffec t and the re fo re , the likelihood is th a t these data 
re flec t an underlying reality . Namely th a t the  ra te  of 
recidivism was the  sam e before a n c ^ ^ te r  the  e ffec tiv e  date  of 
the 1973 p red ica te  felony provision.

D .C.J.S. found no significant change in the overall likelihood of

conviction to  any crim e from  the ir data . The pre-law  overall conviction

ra te  was 61.4% on 585 to ta l  dispositions versus a  post-law  ra te  o f 55.9% on
213418 to ta l dispositions. With this result, it  would seem th a t the re  is 

l i t t le  need for a ll defendants a rres ted  for illegal possession o f a loaded gun 

outside place o f business or home be indicted. Since defendants can face  a 

year's  im prisonment in crim inal court, the  minimum sentence for gun 

possession could have been m eted out (very few defendants serve more 

than one year o f incarceration  for gun possession). Raising the  level of 

conviction charge to a  felony did not increase convictions. There were 

more felony convictions, bu t not more defendants in the  post-law  sam ple 

who were convicted and sentenced on any charge were significantly more 
likely to receive some type o f incarceration  sen tence — 47.9% or 102 of 

the  214 sentenced — than defendants in the pre-law  sam ple — 34% or 121 

of 351 se n te n c e d .^ ^
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From the above D .C .J.S. concluded tha t the findings cited

"concretely  dem onstrate a significant change in the m anner in which top
charge crim inal possession of a loaded firearm  arraignm ents are being

handled in New York C ity  courts a f te r  im plem entation of the 1980 
215law." However, by using top charge gun cases, defendants may be 

receiving ja il sentences fo r o ther charges against them  as well as for the 

gun charge. It is true , however, th a t a f te r  the law, i t  becam e extrem ely  

more likely th a t a defendant will be forced to plead to a  felony charge -  
from 44.5% to 81.1%. Nontheless, i t  appears th a t the system  selectively  

trea ted  defendants -  say those with prior records, held in p re - tr ia l 

detention, l i t t le  or no fam ily ties, unemployed, e tc . as demanding the full 

weight o f the law, while o thers w ere allowed to  circum vent it, e ith e r by 
th e  prosecutor allowing the defendant to p lea-bargain a f te r  he/she had 

been indicted or the judge finding m itigating circum stances or simply 
refusing to sentence the  defendant to ja il tim e. D .C .J.S. did not supply 

inform ation th a t would allow for such an analysis. Nor did they supply 

recidivism data on defendants in th e ir study. D .C .J.S. does include some 
data  on m itigating circum stances. The data, however, is ex trem ely  

defic ien t, in the D .C .J.S. only reports the to ta l number of m itigation 

hearings perform ed -  th a t is only where they received supporting 

docum entation, the m inutes o f such hearings and the  reasons given for each 

determ ination by the se tting  o f m itigation. They reported  th a t in 1981, 

s ta tew ide, they received only 443 m inutes, o f those 45.6% or 255 w ere for 

265.02 gun possession case. Reasons for the  decision o f th e  judge to g ran t 
m itigating circum stances a re  as follows:
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Reason for Setting  Aside 
Number M andatory Minimum One Y ear

Sentence

47 Manner o f  Commission

0 Minor Partic ipation

5 D eficiency o f Proof

65 No Priors

82 Unduly Harsh

8 Favorable Probation R eport

0 D.A. Favorable Recom m endation

48 No Reason C ited

255

Source: Division of C rim inal Ju stice  Services, 1981.

One sitting  Bronx Supreme court ju s tice  gave his reason for not using 

m itigation hearings as follows:

The problem with m itigation hearings is th a t the  m inutes 
o f the hearing have to be preserved; they m ust be sen t down to 
D .C.J.S. and I think th a t th a t has an in tim idating  e f fe c t upon 
the judiciary, they know a  record o f these proceedings are  going 
to  soraec place to  be reviewed and I m ust confess I never use 
them.

When the reason reported  is "unduly harsh", we do not know from the  
data  D.C.J.S. supplied w hat fac to rs  a  judge may have taken  in to  account 

when subjecting a  defendant to the  m andatory minimum sentence. One 

cannot draw conclusions from  the data  reported  because in 48 cases no 
reason was given for bypassing the  m andatory minimum and in general very 

few  minutes were sent to D .C.J.S. However, in 65 cases, the reason given 
was tha t the  defendant had no prior convictions. Although there  w ere no 

eases where the d is tr ic t a tto rney 's  favorable recom m endation was given as 

the  reason for finding m itigating circum stances, the C hief of the Major 
O ffenses Bureau o f the Bronx D istric t A ttorney 's O ffice s ta ted :
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The law does not res tra in  prosecutors from being fa ir  and 
ju s t because the options in the law allow for any party , 
including the prosecutor to  s ta te  m itigating circum stances. In 
an appropriate case, a p rosecutor will bring such m itigating 
circum stances to the  a tten tio n  o f the judge. One point people 
don't have a  good grip  on is the prosecutor's role. The 
prosecutor's ro le  is to  bring about a fa ir resu lt and if th a t calls 
for m itigation then i t ^ a l l s  for m itigation and som etim es it may 
call for a dismissal.

In general, research  has shown th a t th e re  a re  considerable problem s 
with supporting the conten tion  th a t gun contro l laws in the  form  of 

m andatory minimum sentences for gun possession have any e ffe c t upon 
v iolent s tre e t crim e with guns and a  significant, but perhaps po litically  

unpopular insight made by the  Vera Institu te  o f Ju stice  during the ir study 

o f  felony a rre s ts  to  convictions in New York C ity:

A good deal o f research  on crim inal courts is m otivated  
by a zea l fo r due process, and focuses upon the  lack  o f tria ls , 
the infrequency o f fo rm al motions, charge reductions and the 
like as a  means o f exploring the gap betw een theory  and 
practice . Filing few form al motions, few er tria ls , frequen t 
charge reductions and a  rapid pace in the  courtroom , it  is easy 
for researchers to  conclude th a t concern for due process has all 
but been abandoned in favor o f  self-serving in te res ts .

Although my research  will seek to  identify  and analyze the variables
th a t may have been a ffe c te d  the handling of gun possession cases by

prosecutors, I fee l caution must be exercised not to o v e rs ta te  the  kinds o f
conclusions to be drawn from  the resu lts o f the  data  collection.

It is very d ifficu lt, if  not im possible to  adequately  study the e ffec ts

of any gun law on the  ra te  o f violent s tre e t crim e: th a t is, w hether the

enactm ent of a m andatory gun contro l law will have an e ffe c t on

individuals who would use guns illegally, and, th e re fo re , a f fe c t the  am ount
219o f violent s tre e t crim e. Douglas R. Murray explored the  relationship 

betw een access to  handguns, gun con tro l laws and the evidence o f violence 
associated with firearm s. U tilizing F.B.I. d a ta , census m ateria ls, v ita l 

s ta tis tic s  and H arris and Gallup surveys in a  m ultiple regression s ta tis tic a l 

fram ework, Murray concluded th a t gun con tro l laws have no significant 
e f fe c t on ra te s  o f violence beyond what can be a ttr ib u ted  to background 

social conditions such as high levels o f crim e in general, high levels of 
poverty, lack of education, low occupational sta tus, high density and
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overcrowding, substandard re n ta l housing, large number o f m igrants, need 

of various form s o f public assistance, high urbanization and population. He
fu rther concludes th a t this lack of e ffe c t may be due to the laws not

220effec tive ly  controlling access to firearm s. An expert on gun control 
legislation, Franklin Zimring, D irector of the C enter for Studies in 

Crim inal Ju stice  a t the U niversity o f Chicago, has also questioned the 

effectiveness o f such gun con tro l laws on the  ra te  o f violent s tre e t crim e. 

Zimring doitots the effec tiveness of the B artley-Fox law. He s ta te s  th a t 

although gun-related  crim e decreased a f te r  the law was put into e ffec t, 

gun re la ted  crim e had decreased  in all m ajor no rtheastern  c itie s  during the 

period when the  research  was conducted, 1975-1976.

Zimring concluded:

The whole notion o f cause and e ffe c t is suspect. Crim ino­
logists are  very much like fo recasting  econom ists and gypsy 
fo rtunete llers. We can 't explain gun-rela ted  b e h a v i ^ s o  how 
can we say what has a ffe c te d  it, w hether up on down.

Supporters o f the law concluded th a t the study showed th a t the  law 

may have significantly reduced the number of m urders and assaults with 

guns com m itted  in Boston. However, it  can be argued th a t the  perceived 

reduction, in the am ount o f  crim es where guns were u tilized , may have 

resu lted  from other fac to rs  such as the increase or decrease of illegal 

weapons in to  the Boston area .

The above studies dem onstrate the quality  of lite ra tu re  dealing 

d irec tly  with m andatory minimum sentences for gun possession and 
re s tric ted  plea-bargaining in major urban c ities. The studies reviewed 

a ttem p t to single-out illegal gun possession or carrying as the  ta rg e t of 

m andatory sentencing. Their findings are  useful for com parison with the 

d a ta  presented fo r Bronx County, New York.
Although the  Beha (1977) study and the D .C .J.S. (1979) study showed 

an increase in the percen tage o f prison sentences defendants charged with 

gun possession received, the o ther studies such as Rossman's (1979) showed 
th a t a f te r  the law was in e f fe c t for two years prosecutors and judges 

sought to circum vent the law. Although P ierce and Bowers (1979) 

concluded th a t Bartley-Fox had a possible d e te rren t e ffe c t, they could not 

explain why and Cook and Nagin’s (1979) research  lends cred ib ility  to the
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notion th a t those arres ted , prosecuted and sentenced for gun possession are 

not a t  a ll likely to  com m it v io lent s tre e t crim es with guns.
There s till rem ains a  basic misunderstanding about how members of 

the  crim inal ju stice  system  are  a ffec ted  by the im position of m andatory 

minimum sentences. There is a  lack of em pirical research  th a t focuses 
d irec tly  upon this question. Jam es Wright sum m arized research  on gun 

con tro l legislation:

R esearch (on th e  effectiveness o f gun con tro l legislation) 
leads to  no strong or ce rta in  conclusions concerning the  quality  
of gun control legislation to a ffe c t changes in the crim inal 
ju stice  system  or in ra te s  o f crim e associated with the  use o f 
guns.

The basic defec ts  in gun con tro l legislation stem  from a  
lade of understanding about how the  legislation is expected  to 
im pact upon persons who might com m it crim es. Licensing of 
gun dealers, and regulating im ports (as in th e  1968 Gun C ontrol 
Act) w ithout too much thought given to  how to  im plem ent the 
law effectively , simply leads to adjustm ents in the  gun 
distribution system  th a t, res to re  the s ta tu s  quo an te . Gun 
control th a t reduces jud icial d iscretion  may increase th^^ipe o f 
discretion a t  o ther points in the  crim inal ju s tice  system .
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The crim inal ju stice  system  has been likened to  a g rea t funnel with

100 percen t of crim es com m itted  form ing the large end and som etim es as

l i t t le  as two percen t o f  offenders im prisoned a t the  sm all end. In general,

fo r every 100 felonies com m itted  — 50 are  reported , 12 suspects are

arrested , 6 are convicted and 2 go to prison.1 Sociologists and
2

crim inologists re fe r to this p a tte rn  as a  "funnel o f ju stice ."

Looking a t  th e  "funnel o f ju stice"  for felony and felony gun possession 
arres ts  perm its a  b e t te r  understanding o f the  im portance o f the  role of th e  

prosecutor in determ ining th e  final disposition o f felony and felony gun 

possession arrests  and will help us b e tte r  understand the e ffe c t of a 

m andatory minimum sen tence and re s tr ic ted  plea-bargaining imposed upon 

such a system . To the casual observer, the  ex istence o f a  "funnel of 

justice" system  implies th a t th e re  must be thousands o f poor a rre s ts  made 

by police officers; hundreds o f prosecutors mishandling, ignoring and not 

fully prosecuting felony a rre s ts ; and hundreds o f  judges imposing lenient 

sen tences on what w ere "obviously" strong cases involving defendants th a t 

"need" to be locked up. However, this reasoning com es from an ex trem ely  

sim plistic grasp o f the  system  and its  "funnel o f  ju stice ."

I shall begin by discussing th e  "deterioration" o f felony a rres ts  as
3

described by the Vera In stitu tes  study, Felony A rrests which traced  the 
processing o f felony a rre s ts  through New York C ity crim inal courts from 

a rre s t to disposition. The Vera Institu te  began its  study in response to 

com m ents made by the form er Police Comm issioner, P atrick  V. Murphy in 

1972, while addressing the  A ssociation o f the  Bar o f the  C ity  of New York. 

Commissioner Murphy s ta ted  th a t a  g rea t share o f th e  blam e for the  rise in 
crim e in the city  could be laid a t the court's  door. To support this 

contention, he cited  the final disposition o f 136 felony a rre s ts  for felonious 

possession of guns. He s ta ted :

Not one re ta ined  its felony s ta tu s  through conviction, only 
53 o f  the defendants received  ja il sen tences or prison term s and 
the average sen tence was one month. No wonder so many 
people o f crim inal in te n t carry  handguns in New York C ity.

The Vera Institu te  based its  study upon an exam ination o f New York 
C ity  court records. To provide both  a  description o f the dispositional 

process, and an understanding of it, the Institu te  researchers organized 

their data betw een two sam ples, a  wide sam ple th a t would include enough
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cases to give a valid s ta tis tic a l p ic tu re  o f the  dispositional process and a

deep sample small enough to  allow extensive interview ing about each case.
Intensive interview s w ere then conducted with d is tr ic t a tto rneys, defense

5
counsel, v ictim s and o ther court personnel involved in each case.

The main objective of the  study was to  determ ine how and why 

a ttr itio n  occurs with felony a rrests . The researchers believed th a t 

although such a ttr itio n  in th e  p ast has been explained by others as e rro rs or 

m istakes on the  p a rt o f th e  police, nam ely the  arresting  o ffice r or th a t the  

blam e has been laid a t th e  door o f court personnel, who have been forced 

to  take  short cuts owing to congestion, incom petence or carelessness .The 

Vera researchers argue th a t the  tru th  lies more with the natu re o f the 
cases them selves — with the relationship betw een the victim  and the

g
p erp e tra to r. They conclude th a t serious cases, where evidence is legally 

sound and com plainants ready to cooperate are trea ted  seriously by th e  

system .6
In 1971, 100,739 felony a rre s ts  were made in New York C ity . C hart 

1.0 shows the deterio ration  o f felony a rres ts  found by the  Vera researchers  

— the  reduction or dism issal o f charges, or the  im position o f non-felony 

sentences on those found guilty occurred in 3/4 of the a rres ts  th a t 
proceeded through disposition. Tw enty-five percen t o f the  wide sam ple

7
felony a rres ts  were not disposed of.

From an analysis o f the wide sam ple, the Vera researchers  found

th a t;

43% of the  cases com m enced by felony a rre s t and 
disposed o f  in th e  crim inal court w ere dismissed;

98% o f th e  cases th a t ended in conviction were 
disposed o f  by guilty pleas ra th e r than tria l;

74% of the  guilty  pleas were to misdemeanors or 
lessor offenses;

50% of the guilty  pleas were followed by 
"walks",and 41% by sentences to less than  a  year in 
prison;

9% o f th e  guilty  pleas w ere followed by felony tim e 
sentences;

2.6% of cases were disposed o f by tr ia l

only 56% of felony cases entering the crim inal 
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ju stice  system  resulted  in conviction for some 
offense;

44% were dism issed or acqu itted ;

15% o f all cases resu lted  in conviction for a felony;

27% o f all defendants received  sen tences to  ja il or 
prison, bu t only 5% were given prison gentences 
more than one year prescribed for felonies.

C hart 1.0 through 1.10 w ere supplied by the Vera researchers  to show the  

deterio ra tion  o f felony a rre s ts  and th e  dispositional p a tte rn  o f such a rres ts .

The Vera In stitu te  researchers found th a t the  above figures w ere
g

sim ilar to  those found in o th e r c itie s  and sm all towns. They also conclude 

th a t when the prior rela tionsh ip1-® betw een the  victim  and the  offender are  

taken into consideration, one could d e te c t a  rough sense o f p roportionate  

ju s tice  th a t prevades the system . Prosecutors and judges are  forced to 

dismiss or a t le ast seek len ien t sen tences against defendants who are  

involved in crim es where there  is a  close relationship  betw een the 

defendant and the victim  because in many instances the  

com plainants/victim s do not support the  judge or the  prosecutor in the ir 

e ffo r ts  to fully prosecu te  such eases by refusing to coopera te  with the 

judge or the  prosecutor's o ffice . This lack o f cooperation leads to  cases 

being dismissed, reduced charges or light sentences. Serious s tran g er-to - 

stranger felonies (rea l felonies) are  tre a te d  seriously and conviction resu lts  
in s tiffe r sentences, in co n tra st to (technical felonies) among fam ily, 

friends and lovers a re  usually downgraded, a t tim es leading to dismissals 

and o ften  resulting in reduced charges and light sentences.
The Vera researchers found dispositions were e ffec ted  by one, the 

seriousness o f the offense; two, the length o f the defendant's crim inal 

record  and th ree , the closeness of the defendan ts  relationship  to the 
v ic tim . Thus, they conclude "the system  was proportional in its outcom e, 
although not in its  process."11- This conclusion by the  Vera researchers 

ind icates th a t there is a  se lec tive  crim inalization process a t work and th a t 
judges, prosecutors and th e  police use ce rta in  indicators such as prior 

relationship, seriousness o f  the offense, and prior crim inal record o f the 

defendant to access the blam ew orthiness of the defendant and then
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Chart 1.0 . Disposition o f l  971 Felony Arrests 
in the Criminal Process '

Disposition of 1971 Felony Arrests 
in the Criminal Process

Percent 
100 Convictions on Felony 

Charges (10,995 cases)

f e - \  .■. '. ‘S '& .A e J

o tsBa&Sfci
Felony Arrests Convictions Sentences to Sentences to
Disposed of on Any Count Prison or Jail Felony Time—
in the Criminal (42,129 cases) (20,503 cases) Over One Year
Process (3,81 leases)
(75,661 cases)

Source: W ide Sam ple D a ta  (1 9 7 1 ) ; V e ra  In s titu te  F e lony  D isposition  Study.
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lesser felony 
than charged 
7,900

Guilty P le a -  
misdemeanor 
or less 
30.803

Guilty Plea—same 
felony as charged 
(o r higher)
2,785

C onviction-sam e 
felony as charged 
(or higher)
181

F e lo n y  A r re s ts  R e a c h in g  D isp o s itio n
in the Criminal Process
75.661

Source: Wide 5ample Data 11971); Vera Institute Felony Disposition Study.

Percent * 
100

C h a r t  1 .4  " s o

so

Violence Property Victimlesa

Source: Wide Sample Data (1971); Vera Institute Felony Disposition Study.
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determ ine how to dispose o f the  case. This selection  process is accep tab le  

until certa in  fac to rs  such as priors or p rio r relationships trigger au tom atic  
responses on the  p a rt o f the prosecutor or judge which will then be used to 

trigger certa in  dispositions of cases. This study will a tte m p t to determ ine 

if  such a  selection process is taking place with the  prosecution of gun 

possession a rres ts  and the  na tu re  and consequences o f th a t selection.
Although data  on gun possession will be analyzed separate ly , there  

a re  some observations to  be made when comparing the deterio ration  o f all 

felony a rre s ts  and gun possession arres ts :

1. In C harts 1.3 and 1.4, i t  is shown th a t th e re  is a  high 
(when com pared to o ther felonies), disposition ra te  by . 
crim inal possession o f a  dangerous weapon cases. This is 
also due to the fa c t  th a t evidentiary problem s put aside, 
gun possession cases a re  usually sim ple and th e  arresting  
o fficer's  observations and testim ony carry  much weight 
within the  crim inal ju stice  system  — other victim s or 
w itnesses are not needed nor are  lineups, fu rth e r 
identification , e tc . because the a rre s t and observation are  
usually sim ultaneous. Once again, this also holds tru e  for 
gambling and narco tics felony arres ts . However, the 
disposition ra te  o f crim inal possession o f a  dangerous 
weapon is not as high as murder which can and usually 
involves w itnesses, identifications, e tc . The seriousness 
with which the system  and the public view murder 
w arrants a  high disposition ra te  — more tim e is expended 
on these cases in  term s o f  investigation.

2. Chart 1.2 shows th a t crim inal possession o f a  dangerous 
weapon has a  .very high "clearance ra te"  com pared to 
"arrest ra te ."  Since most a rres ts  a re  made by police
observation of a  weapon and the a rre s t is made
im m ediately, this high ra te , when com pared to o ther
felonies is understandable. In a  si m iliar situation, 
gambling and narco tics  felonies, a rres ts  a re  made a t the 
site  o f possession in most cases with li tt le  need fo r
investigation or for a  victim  to come forw ard and 
cooperate. It is d ifficu lt to come to any c lea r conclusions 
concerning C hart 1.5. C rim inal possession o f a  dangerous 
weapon cases show no p a tte rn  com pared to o ther felonies, 
even o ther "victim less" felonies do not fa ll in to  th e  sam e 
patte rn . Most felonies are disposed o f as misdemeanors, 
except murder, rape and robbery cases. This includes 
crim inal possession of dangerous weapons cases, where 
more than 50% plead to  misdemeanor charges. This 
includes cases where there  are victim s, such as felonious 
assault cases, and cases where there  a re  no victim s, such 
as gambling, and cases where there  are fu ll investigations,
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such as burglaries, and cases where li t t le  investigative 
work is necessary, such as crim inal possession o f a 
weapon.

3. C hart 1.6 shows us th a t crim inal possession o f a  weapon is 
the only felony category  where there  are only sentences 
to  misdemeanor tim e. No one received a  felony prison 
sentence in Vera’s wide sample, and 25% received 
misdemeanor tim e sentences. This is, however, b e tte r  
than gambling, in which no defendant received any ja il or 
prison sentences. Although observation and a rre s t are 
sim ultaneous leading to  a  high disposition and c learance 
ra te , evidentiary problems may be forcing d is tric t 
a ttorneys and judges to forgo felony conviction charges 
and allow defendants to plead guilty to misdemeanor 
charges. I will discuss evidentiary problem s o f gun 
possession cases, its  e ffe c t upon dispositions and handling 
of gun possession cases la te r  in this paper.

The data collected by the Vera Institu te  has withstood the te s t of

tim e. The basic p a tte rn s they revealed in 1971 w ere found to be, fo r the
m ost part, the sam e in 1978. In 1971, the number o f felony a rres ts  was

20% o f the number o f felony com plaints; in 1978, felony a rres ts  were 19%

of com plaints. Although the  to ta l  number o f felony a rre s ts  increased over

th ree  years from 100,739 in 1971 to 107,135 in 1978, the d istribution of

a rre s ts  across d ifference types o f crim e has rem ained rela tive ly  constant.

Most im portantly, ’’these a rre s ts  reach dispositions in a  p a tte rn  th a t has

sh ifted  hardly a t all from the p a tte rn  revealed by Vera’s 1971 wide 
12sample. C hart 1.8 com pares the dispositional p a tte rn  defined by the

1971 wide sam ple of a rres ts  with the p a tte rn  o f dispositions defined by
13offic ia l aggregate data fo r the  year 1977.

Vera does not claim  th a t no changes had occurred during this period. 

They s ta te  th a t there  were changes in the way the dispositional process 

was managed, which increased the efficiency of the crim inal ju stice  

system . They report th a t by the mid-1970s:

the D istric t A ttorneys in each of the five boroughs had 
established procedures for more selective screening of felony 
arres ts  to identify, early  on, cases th a t should be indicted. 
Increased effic iency resu lted  in p a rt from the establishm ent of 
the  Early Case Assessment Bureaus (E.C.A.B.) in 1975, which 
placed experienced prosecutors in com plaint rooms in the 
Bronx, M anhttan and Brooklyn. A ssistant d is tr ic t a tto rneys in 
the bureaus were assigned to ’track ’ felony a rre s t cases for 
dismissal, misdemeanor prosecution or felony prosecution by
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, q The Course to I>i.s|)ositiu 
Tor i y77 Felony Arrests, Compared 
with the Course to Disposition for 
1971 Wide Sample Arrests

C onviction for 
Felony: 1,220 
( < / % )  1 %

C onviction for 
M isd. o r  less: 148 
( < / % )  < 1 %

G uilty  Plea to 
Misd. o r  less: 39,726 

( 4 1 % )  46%

N o T im e: 28,476 
( 3 1 % )  33 %

T rials: 2,166 
( 2 .3 % )'- 2.5%

A cquittals: 798

G uilty  Pleas: 49,348 
( 5 5 % )  58%

D ism issals: 34,004 
( 4 3 % )  40%

Felony T im e: 6,402 
(5 % )  7%

G uilty  P lea to 
Felony: 9 ,622 
( 1 4 % )  11%

M isdem eanor T im e: 15,838 
( 2 0 % )  19%

Felony A rrests R eaching D isposition 
in the C rim inal Process: 85,518“ 

100%

Sources: Criminal Court of the City of New York, Filings, Dispositions and Sentences by Charge: Janttary-June 1977 and 
July-Dcceinber 1977; New York Slate Division of Criminal Justice Services, Crime and Justice: Annual Report 1977 and 
New York Slate Felony Processing Quarterly Report: January- December 1977.

a. This number does not include cases transferred to other jurisdictions or to Family Court, nor docs it include dispositions listed 
as “other" in the reports of the New York State Division of Criminal Justice Services.

b. The italicized percentages express the patterns found in the 1971 wide sample data.
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identifying ev identiary  and o ther problems early  in the  process.
In addition, E.C.A.B. helped  focus assis tan t d is tr ic t a tto rneys 
on the  early identification  c£4 particu la r subgroups of cases 
deserving p rio rity  prosecution.

As would be expected, due to  the screening ou t o f weak cases, the

number o f indictm ents decreased from  a  high o f 27,185 in 1972, to a  fairly

constan t 16,000 in 1976*, however, the conviction ra te  and felony
15conviction ra te  increased. O ther major prosecu torial program s such as 

the  Major O ffenses Bureaus were launched in 1973. In addition, Mario 

M erola, the Bronx County D is tric t A ttorney was instrum en tal in developing 

eight innovative program s:

(1) the ca reer crim inal p ro jec t to b e tte r  focus prosecution of 
recidivists;

(2) use o f  video-taped confessions and w itnesses' s ta tem en ts;

(3) standardized plea-bargaining;

(4) cen tralized  case screening and evaluation;

(5) routinized disclosure to  defense counsel;

(6) focused prosecution o f w elfare fraud;

(7) early prosecutor involvem ent in arson investigation; and

(8) use o f  a special unit to  prosecute cases involving v io le n t  ju v e n ile  
offenders.

•Felony indictm ents in the  period January-Septem ber 1983 to ta lled  19,272. 
Source: NYS Felony Processing Q uarterly  Report: January-Septem ber
1983, NYS Division o f C rim inal Ju stice  Services, O ctober 1983.



Most of these innovations do not a ffe c t the prosecution of gun 

possession cases. These innovations a f fe c t the  prosecution of more serious 

offenses involved in violent s tre e t crim e. Although much of such crim e 

involves the use and possession of guns defendants charged solely with 

sim ple possession o f a  gun do not play an im portan t ro le  in these program s. 

However, the  introduction o f standardized plea-bargaining does allow for 

th e  prosecutor's o ffice  to  p reven t ass is tan t d is tr ic t a tto rn ey s from offering 
pleas tha t would be inconsisten t with legislatively m andated minimum 

sentences, since th e  experienced A.D.A. will know o f the  o ffices policy and 

the legal restra in ts  o f plea-bargaining and would in stru c t o ther assis tan ts  

as to  how gun cases should be disposed of. This does not mean th a t a ll 

defendants charged with felony gun possession will face  a  recom m endation 

by the  assistan t th a t the  defendant rece ive  a  year in ja il, bu t it  will allow 

an experienced assistan t to make d istinctions betw een cases th a t face  

insurm ountable evidentiary  problem s and those th a t do not. It will insure 

th a t more felony gun cases a re  ind icted  and not disposed of inadverten tly  
in crim inal court.

As s ta ted , despite these  changes in the m anagem ent of felony 

arres ts , the dispositional p a tte rn  of a rres ts  coming into the system  

rem ained virtually unchanged and even so during the  period when the 

Legislature enacted the Second Felony O ffender provision, as well as th e  

R ockefeller Drug Law. I have already s ta ted  the lim ited e ffe c t of such 

legislation. The Vera researchers conclude th a t the overall dispositional 

p a tte rn  did not change despite these  changes. They s ta ted :

Changes in legislation in policy and in p rac tice  had l i t t le  a ffe c t 
on the dispositional p a tte rn  for felony arres ts  because they 
a ffec ted  the adm inistration  o f  ju stice , not th e  p a tte rn  o f police 
a rre s t activ ity  . . . perhaps the lesson is th a t we m ust look 
principally to the  s tre e ts  o f New York — to  ways police p a tro l 
and investigate  crim e — rah te r than to our coufy process, if we 
wish to  change the basic  p a tte rn  o f  disposition.

From an analysis o f Vera's deep sam ple o f gun possession a rre s ts , it

was evident th a t the ''a r re s t ra te"  and "clearance ra te" for crim inal
possession o f weapons was high — because most repo rts  are  sim ultaneous

with a  police o fficer's  discovery o f the weapon and a rre s t of a  suspect for 
18th e  crim e. Vera researchers chose to  only consider "D" felony arres ts
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for gun possession in the ir "deep" sam ple of gun cases. A fter checking to

see if each case involved a  loaded, operable gun, the Vera team  w ere le f t

with 28 cases for analysis. Only eight felony convictions w ere obtained and

o ily  two were to the "D" felony originally charged. The rem aining felony
convictions were by pleas to the purely hypothetical "E" felony

"attem pted" crim inal possession o f a gun (see chart)- but the sam ple was
19riddled with evidentiary problem s peculiar to  the  crim e o f possession.

Vera generally found the p a tte rn  of deterio ra tion  of a rres ts  for
20possession o f guns as shown in C hart 1.9. to  be sim ilar to  th a t of a felony 

a rres t.

What is most revealing in C hart 1.10 is th a t the  conviction ra te  and

felony conviction ra te  for gun possession is higher than for a ll felonies.

There is an eighty-tw o percen t conviction ra te  for defendants charged with

gun possession for conviction on any charge versus six ty-four percen t for

a ll felonies and tw enty-nine percen t conviction ra te  for defendants charged

w ith gun possession on felony charges and a  five percen t conviction ra te

for a ll felonies on felony charges. However, the sentencing figures are

alm ost identical, with 29% o f those defendants charged with gun possession
being sentenced to ja il or prison versus 28% for defendants charged with

any felony and 7% of those defendants charged with gun possession

receiving sentences to  felony tim e — more than one year versus 7% for

defendants charged with any felony and 7% of those defendants charged

with any felony. This again is due to the  natu re  o f th e  observation /arrest,

bu t fo r evidentiary problem s, gun possession cases a re  simple to prosecute .

These figures also show th a t gun possession cases w ere being handled as

seriously as a ll felony arres ts , many o f which could have involved violence,

injury and g re a t loss o f property .

As with felony a rres ts , the  road to  tr ia l is ra re ly  used. Only one of

the tw enty-eight cases resulted  in a tria l. In th a t case, the defendant had

a gun a rre s t seven months prior to  this a rre s t and had prior convictions for

assault, maiming and disorderly conduct, placing the defendant in a  very

poor bargaining position. The judge gave the  defendant w hat the  probation
21repo rt recommended — th ree  years o f incarceration .

Few cases were dismissed — 5 out o f 28. The typ ical gun possession 
a rre s t resulted in a misdemeanor plea and a  "walk" (a "walk" is any 

sen tence tha t has the im m ediate e ffe c t o f releasing the defendant:
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Chart The Course to Disposition 
for Felony Gun Possession Arrests

Felony
Tim e
i aw)

Misd. 
Tim e 
5 (J3)N o

Tim e

Felony 
T im e 
1 Or)N o

Tim e

M isd.
T im e

Misd.
T im e M isd.

T im e
1 0J0

N o
T im e
5 (tO

A cquittals

D ism issalsT rials

C onviction — 
lesser felony 
than  charged

C onviction  — 
m isdem eanor 
o r less

G uilty  Plea — 
lesser felony 
than  charged

Guilty P le a - . 
m isdem eanor 
o r less
is Ccr)

C onvic tion—sam e 
felony as charged 
(o r  h igher)

G uilty  P l e a -  sam e 
felony as charged  
(o r  h igher)

1 CS)

Felony A rrests R eaching D isposition 
in the C rim inal Process

com)

Source: D eep  S am p le  D a ta  (1 9 7 3 ) ; V e ra  In s titu te  F e lo n y  D isp o sitio n  S tudy.



C h a r t
1 .1 0  Dispositional Pattern for Handgun Possession Arrests

Compared to All Felony Arrests
(Handgun possession arrests arc 8% of all felony arrests studied.)

■ Percent . . .  r. • . .
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22probation, conditional and unconditional discharge or fine). Of the

felony guilty pleas accpted by the court, five o f the seven resulted  in walks 
23for the defendant.

Four facto rs were found, by the Vera researchers as bearing upon the 
disposition o f felony gun possession a rrests . They are:

1. prior relationships;

2. evidentiary possession problems;
3. evidentiary search problem s; and

9 4
4. prior crim inal record  o f defendant."

Two o f the above fac to rs , one and four, w ere c ited  as contributing to  

th e  deterioration  o f all felony arres ts . Table 1 below shows relationship 
betw een victim  and defendant by felony charge,

TABLE 1.

Relationship betw een Victim and D efendant, by Felony Charged

Prior
Relationship S tranger

Violent Crime (N=148) 56% 44%
A ttem pted Homicide, 
M anslaughter (N=16) 50 50
Rape (N=12) 83 17
Robbery (N=53) 36 64
Assault (N=67) 69 31

Property  Crimes (N=107) 35% 65%
Burglary (N=44) 39 61
Grand Larceny (N=63) 32 68

Grand Larceny-Auto (N=43) 21 79
Grand Larceny-O ther (N=20) 55 45

T otal Victim Felonies (N=255) 47% 53%

Source: Deep Sample D ata (1973); Vera Institu te  Felony Disposition Study.

Table 1 shows prior relationships were found in over half of all 
felonies involving victim s. Prior relationships w ere also m entioned by 

prosecutors and judges during interview s as their reason for offering 

reduced charges and light sen tences in retu rn  fo r a  plea o f guilty and prior 

relationships were the most c ited  reason for dismissal of cases against
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defendants. Prior relationships and non-cooperating complaining w itnesses 

a re  scarce  am ongst gun possession a rres ts  but when they do occur, they 

will a ffe c t the dispositional p a tte rn  of gun possession cases as prior 

relationships a ffe c t the disposition of felony arres ts  in general. The 

following case illu stra tes  this:

A women reported  to the police th a t her husband had an 
unregistered gun. When the police searched him and his c losets 
and draw ers, how ever, they found nothing. They did find a 
loaded gun in the  trunk o f a  car reg istered  in the w ife’s nam e, 
which was opened with her keys. Because the car was 
unoccupied a t the tim e the gun was found, the ADA's case 
rested  upon the w ife’s testim ony th a t the gun belonged to her 
husband.* She never appeared in court to  te s tify  against her 
husband, and although the case was not dismissed ^ i t r ig h t ,  it 
was adjourned in com tem plation o f dism issal (ACD).

The ADA said: "An ACD, from our point of view, is b e t te r  in 
some ways than a dism issal — though it will be th e  sam e in the 
end — because we are  holding som ething over his head. He 
knows he won’t  g e t leniency next tim e .” This s ta tem en t is 
surprising in view o f another rem ark by the  sam e ADA: "The 
case should have been dismissed in the  Com plaint Room. If I'd 
heard the  story there , th a t’s what I would have done. I think it 
was a  bad case. There was. no evidence o f th a t gun being 
anyplace near the  defendant.

Evidentiary possession problem s arise from the  d ifficu lty  of

proving possession when the contraband is not discovered by

searching the defendant or his/her prem ises. The typical ev identiary

possession question is " if the gun was not discovered by search o f the

defendant, is there  suffic ien t evidence linking the defendant to the
27gun to  show tha t he/she possessed it?" Four of the five cases th a t 

w ere dismissed were caused by possession problems. The following 

ease illustrates the problem in gun possession cases and its  e ffe c t 

upon th e  disposition o f gun cases:

♦Section 265.15(3) of the Penal Law crea tes  a  presum ption of 
possession "by a ll persons occupying (an) autom obile a t the  tim e" 
when a  gun is found in i t .  In this case, neither the  husband nor wife 
was in th e  car.
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The two policem en said they heard a  'm eta llic  sound' in the 
darkness as they approached the defendants and another man on 
a  s tre e t a t  m idnight. Allegedly, one cop flashed a  light on the 
g u tte r  several fe e t from the men and located  the gun. I 
decided to dismiss a t  the prelim inary  hearing. As fa r as I could 
see, there  was more than reasonable doubt as to w hether e ither 
of these defendants actually  possessed the gun. I did not 
believe there were any chances of conviction. I probed the 
o fficer carefully : th e  a rea  was rubbish-strew n-there w ere lots 
of cans and b o ttle s  lying around. The sound might have been 
caused by a  can in th e  s tre e t or any number o f things. And it 
was p itch  dark a t  th e  tim e. I did not believe th a t the  o fficer, 
hearing a  m etallic  sound some fifteen  or tw en ty  fee t away, 
could im m ediately find the ob ject with his flashlight. If the 
o fficer had te s tif ie d  th a t he saw one o f th e  defendants drop the 
gun, or even th a t he saw th e  gun in flight, I would probably have 
accepted  it. But th is gun was ju s t as likely lying in th e  g u tte r 
when the cops reached the  scene. That is, if the  gun was there  
a t a ll — I thought th e  police version was a  b it fab rica ted .

The ADA was furious: T his defendant had a  long record and 
had done tim e a t le a s t once — th a t's  why I was pushing for the 
felony. And there  was no point to a  lesser charge here — 
possession was the essence of e ither the  felony or a 
misdemeanor.

But this judge went fa r beyond the bounds o f d iscretion; the 
sufficiency and credib ility  o f the  evidence should have been le f t  
to  the  jury. I t would have been okay for him to dismiss a case 
where the cop finds a  gun on the s tre e t and then a rres ts  
someone standing fifteen  fe e t away — then the re 's  no rea l link.
But here the o ffice r could testify  to the m etallic  sound and the 
gun was close to  th e  defendants.

"I don't blam e the ADA," said the  judge. "He should have been 
angry. If he wasn't, he should not be in the DA's o ffice . But I 
was within my power to dismiss this case; the evidentiary 
weakness ju stified  It, and a  judge Ijjgs to play jury som etim es. 
That's what these hearings a re  for."

One case where th e  defendant was allowed to plead guilty  to a 

misdemeanor charge, which presented  possession problem s involving a 

defendant with no prior record , the loaded gun was found in a  paper bag on 
a  to ile t sea t in a  public bathroom  in the presence of others. The ADA 
se ttled  for a  plea to  lo itering and a  conditional discharge. In the other 

case, the defendant and smother man were the only two passengers in a  

subway car where a  paper bag containing a  loaded gun was found. This 

case might have ended in dismissal, except th a t the defendant, who had 

numerous previous convictions was made unable to make bail and
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eventually plead to a  misdemeanor weapon charge for tim e served (about 

10 months).29

Of the fifteen  cases disposed of by the  defendant pleading to a

misdemeanor charge, seven presented  evidentiary problem s. Two of the
seven had possession evidentiary  problem s and five had search evidentiary

problems. The typ ical evidentiary search question involved is: if the gun

was not in plain view o f the police o ffice r and was discovered w ithout the

defendant's consent by a search  of h is/her person, car or prem ises, did the

officer have suffic ien t cause under Fourth Amendment standards to make

h is/her search reasonable?" In all five search cases, the defendant was

allowed to  plead to a  m isdem eanor. Two defendants received conditional

discharges, one received probation and two received misdem eanor ja il 
30sentences. A defendant who was a rrested  following a  search  triggered

by an unidentified passerby, received a  six month sentence. In th a t case,
31"the defendant was standing on the s tre e t with a group and had a  gun."

Because the ADA doubted the  legality  o f the search, the defendant was
offered an "A" m isdem eanor and the judge promised the  defendant, he

would sentence him to six months if the  probation repo rt recom m ended it.

Although the  probation repo rt revealed  th a t the  defendant had an extensive

ou t-o f-s ta te  record, the judge sentenced the defendant to the  six 
32months. In another case where the  ADA fe lt th e re  w ere search  problem s,

he/she o ffered  the defendant th ree  months probation if he would plead to a

misdemeanor. According to  the  ADA:
The search was weak. They firs t a rrested  him because they 
thought he m atched a description o f a  man w anted fo r a 
shooting. But the shooting had been in the Bronx and the 
defendant was driving in M anhattan, the defendant's clothing 
didn't m atch the description, and I thought it was very 
questionable w hether we could survive a  motion to suppress.
And the "A" misdemeanor seem ed sufficj^n t — the defendant 
had o ily  one prior a rre s t six years before.

A fter analyzing the cases with evidentiary problem s, the Vera

researchers concluded, based upon the ir interview s and the ir deep sam ple
34tha t the exclusionary rule (by which evidence may be suppressed if 

constitu tional pro tections against unreasonable search and seizure are 

violated) works ra th e r d ifferen tly  than many may assum e. W hether or not 
the rule deters the police from making questionable searches, it does not 

seem to  produce dismissals in cases brought into the crim inal process in 
which the searches are probably illegal and the evidence could be 

suppressed. Not one o f the  gun possession cases was dismissed following a



successful motion to suppress illegally seized evidence; in a  few cases in

which such a motion was made, it was denied. Instead, the risk of losing a

suppression hearing seem ed in several cases to have so weakened the

prosecutor’s chances of conviction th a t he se ttled  for a  misdemeanor

conviction and a  walk. The guns of course were removed from  circulation

by the police a t the tim e o f a rre s t — and th a t a f te r  a ll may be the main 
35objective.

The following case fu rther illu s tra tes  the search  problem :

A man on a  m otorcycle said the re  was a guy around the corner in a  car who 
pointed a gun a t him. ’’They'd had an argum ent,’’ said the  arresting  o fficer. 
The com plainant rode off, never to be seen again, and the o ffice  drove 
around the  corner to  find th e  defendant pulling out from the curb. We 
stopped him and arrested  him for having a court o ffice r’s shield on the 
dashboard." He said he'd borrowed the  car. The defendant was taken to 
the  sta tion  on the charge o f im personating a court o ffice r, but it was 
dropped when it becam e clear he had not done so. A fter the  car was 
brought to  the station  house it was searched — the gun was then found in 
it.

As there  had been no law ful a rre s t, there  had been no reasonable ground 
fo r searching the car. "This was an exceptionally weak case," said the 
ADA. "There was a  defin ite search and seizure problem , bu t it  was never 
c leared  ip . Ordinarily, I would not go below an E felony on a  gun case, but 
a  motion to suppress a t tr ia l here might well have m eant outright 
dismissal. So I w aited for them to o ffe r a  plea. The defense a tto rney  
believed it was b e tte r  to  ta k e  a plea instead o f risking having a  motion to
surpress denied and having to  go to tria l. It was unlikely th a t this motion
would have been denied, bu t there 's  always a  risk involved, and the 
defendant would have had no defense a t a tria l."

"He asked for an A m isdem eanor," said the ADA, "and under the 
circum stances of the a rre s t — there  were no w itnesses — I accepted .
There was no discussion of sentence, but this guy had only an old A
misdeam eanor conviction on his record, and a conditional discharge was the 
best a ll around solution — a t  least we have som ething on him for the  next 
six months.

The judge agreed to th e  disposition, saying, "In a  tria l, it might have 
been dismissed; there  was no defense, but the  ADA was having search and 
seizure problem s." With th e  conditional discharge, we have some control 
over him if he gets into any kind o f trouble. But there  was no need for 
m ore, or for special conditions. He was a  working fam ily man, no rea l 
record, and his fam ily depended on his income.

Vera Research revealed tha t those defendants with heavier past 
crim inal records were more likely to be convicted and when convicted 

more likely to receive heavier sen tences than those with ligh ter records or 
37no records a t  all.
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Table 2 shows the relationship  betw een dispositions o f cu rren t felony 

charges, by defendant’s prior record found by th e  Vera researchers:

TABLE 2.

Disposition o f C urrent Felony Charge, by D efendant's Prior Record 

(N=1382)

A rrest Incidence
(No of This

No Convic­ Conviction Type of
Disposition on Prior tions No Dis. in
C urrent Charge Rec. Known) Prison Prison Sample

D ism issal/A cquittal 54% 45% 36% 29% 44%

Conviction 46 55 64 71 56
Sentence:

Walk 77 61 42 16 50

Misdemeanor Time 22 37 56 56 41

Felony Time 1 2 2 28 9

Incidence o f this type
o f record in sam ple 39 27 14 20

Source: Wide Sample D ata (1981); Vera Institu te  Felony Disposition Study.

In the rem aining eight o f the fifteen  cases where the  defendant was 

allow ed to  plead to  a misdem eanor, the  prior records o f the defendant play 

a  significant ro le in determ ining the final disposition of the  defendant's 
case.

In one o f these, the loaded gun was found among the  62- 
year-old defendant's possessions, a f te r  he was arrested  for 
violation — propositioning a  plainclothes policewoman posing as 
a  p ro stitu te  in Times Square. The ADA offered  this explanation 
for accepting a  misdemeanor plea and promising a  $500 fine, 
despite his office 's policy against reduction from felony charges 
in gun cases:

F irst, he had a very old record (serious charges, bu t all
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betw een 1933 and 1950) which involved mostly acqu itta ls  and 
dismissals, so we consider th a t he really  doesn't have any record 
a t all. Secondly, he's an older man and has been steadily  
employed for 15 years. It d idn 't seem proper to give him a 
felony conviction on this. His being a rrested  and the 
compromising situation  would, serve as em barrassm ent and 
punishment enough. And it would have been d ifficu lt a t  tr ia l, 
with the d e fen d a n t probably gaining a  good deal o f jury 
sympathy.

In another case, where the defendant was allowed to plead to a
reduced charge and received a  conditional discharge, although technically

th e  ADA had a  very strong case, the  defendant had no prior a rres ts  or

convictions. He was a  "fam ily man and a  c ity  em ployee." The ADA

considered the fa c t th a t the  defendant would lose his job if he w ere forced
39to  plead to  a  felony when he decided to o ffe r the "A" m isdem eanor.

Although Vera reported  th a t seven cases w ere strong enough for the 

ADA to  o ffe r a  felony plea, five o f the seven pleas resulted  in walks for 

th e  defendants, none who walked, however, had substan tial crim inal 
records. The following case illu s tra tes  the  process:

An off-duty  police o fficer buying gasoline noticed th a t the 
a ttendan t was carrying a  gun and a rrested  him. The defendant 
had been arrested  only once — 20 years before — and th a t 
charge had been dism issed. He had been steadily  employed for 
20 years, supporting a  fam ily. He pled gu ilty  to  a ttem p ted  
possession of the gun (an E felony) and was given five years' 
probation, neither, th e  judge nor the  prosecutor saw a  point in 
putting him in jail.

However, two defendants with serious records, who pled guilty  to 

felonies did receive prison sentences, one a  th ree  year sen tence, the o ther 

a  one year sen tence; both had prior felony convictions. On the  question o f 

the relationship betw een gun possession arres ts  and defendant's prior 

record  th e  Vera researchers concluded:

The overall im portance of the defendant's crim inal record  in 
shaping the disposition of gun possession felony a rre s ts  is 
apparent even if  ev identiary  problems are  ignored. Table P 
displays the sentences o f a ll the gun case defendants who were 
convicted o f  som ething, by the  na tu re  o f th e ir  prior records.

The numbers are small, but the association betw een prior 
convictions and tim e sen tences on the  cu rren t charge is strong. 
Twelve o f the 14 walks went to defendants who had never
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before been convicted; 8 of the  10 with prior convictions got 
tim e. Four o f the five who walked with a rre s t records had only 
very old or only misdem eanor a rre s ts . The one defendant who 
got tim e despite a  clean record was the cab driver who pled to 
two misdemeanor drug offenses.

It is not surprising th a t prior convictions — or th e ir  absence — 
are  so powerfully associated  with disposition. The assum ption 
built into the s ta tu to ry  schem e for classifying and se tting  
maximum sentences in weapon offenses is th a t possession is a 
serious m a tte r because it is po ten tially  dangerous.

The po ten tial danger Is likely to be even g re a te r  when the  
possessor has, by pre^jous convictions, already dem onstrated  
crim inal p ro p e n s itie s .

TABLE 3.

Sentences in Gun Possession Cases, by Prior C rim inal Record

Walk Tim ea

No Prior Record 7 1
Record o f A rrests 5 —
Record o f Convictions 2 8

Sources Deep Sample D ata (1973); Vera Institu te  Felony Disposition Study

a. For the  purposes o f this tab le, the defendant who was 
conditionally discharged because he was known by the  
judge to  face  a  year in ja il for parole violation on the  gun 
possession and because he had already done 154 days in 
p re tria l custody, is considered to have been sentenced to 
tim e. Similarly, the defendant who was sentenced to 
probation a f te r  ten months in p re tr ia l custody is 
considered to  have been sentenced to  tim e.
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The "deterioration" of gun possession cases seems to be a matter of

dealing seriously with those cases th a t w arran t serious a tten tio n . The four

facto rs  (prior relationship, evidentiary  search problem s, evidentiary

possession problems, prior crim inal record of defendant) th a t the  Vera

researchers found to con tribu te  to th e  disposition of gun possession cases

allowed judges and especially p rosecutors to decide which cases w arran t

felony disposition and felony tim e. The prosecutors and judges th a t the

Vera researchers interview ed s ta ted  th a t gun possession cases w ere taken

seriously because they viewed "violent crim e associated  with guns seriously

and because o f o ffice  policy and public pressure to resis t charge reductions

42in cases involving guns." The researchers conclude:

D eterioration of these a rres ts , which fits  the p a tte rn  of 
deterioration  in felony a rre s ts  generally, does not appear to 
represent callousness tow ards the  public in te res t. There are 
few deep sample cases in which — when the fac ts  of the 
situations and the  ev identiary  obstacles to  felony conviction are  
explored — it could be said th a t the disposition was clearly  too 
lenient or th a t th e  courthouse was bargained aw ay." The cases 
in which conviction was possible and in which th e re  was also a 
suggestion o f the  p o ten tia l for more serious harm seem to have 
been singled out for more severe dispositions. The defendant 
who fired his gun into the a ir in a vacant lo t was evidencing a 
po ten tia l for causing arm , despite his lack of m alice or crim inal 
in ten t. He did 154 days in detention  before being conditionally 
discharged on his misdem eanor plea, and he will do felony tim e 
because o f th e  paro le revocation triggered  by his conviction for 
possessing the gun. The drunk with a  record of assaults who 
was waving his loaded gun about in the  s tre e t got felony tim e 
on a  felony conviction. And the defendant with a juvenile 
record, whom the ADA believed was about to  com m it an arm ed 
robbery with a gun found in the car he and his friends were 
using to "case" the s tre e t ,  was convicted o f a  felony a t  tr ia l and 
drew felony tim e.

Even in an uncongested system , in which every case could be 
taken to tria l as originally charged, many o f the rem aining 
cases would have de terio ra ted  because:

The defendant's lack of prior record or his 
possession o f th e  gun in his own prem ises w arranted 
only a  misdemeanor charge under the term s of the
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Penal Law;

The sym pathy o f the  jury  could easily have been won 
by the defendant’s obvious lack of crim inal in te n t in 
arming him self in a  c ity  where so many go fo rth  
arm ed, and by his otherw ise responsible behavior 
tow ards fam ily or com m unity;

The p rosecutor would have had d ifficu lty  persuading 
a  jury  th a t the  defendant actually  possessed the gun 
if it  was not discovered by searching him;

If the  gun was discovered by search , the  prosecutor 
would have lost a  defense motion to suppress the  
evidence (or the conviction would have been 
reversed on appeal) because the  search  did not m eet 
constitu tional requirem ents;

Even in the  face  o f serious ev identiary  problem s in 
gun possession cases, th e  police and courts seem to 
perform  effic ien tly  what may, a f te r  all, be the ir 
prim ary mi|s^on — removing illegal weapons from  
circulation.

The Vera study of the deterio ra tion  of gun possession arres ts  

illu s tra tes  c learly  th a t it  is no t th e  leniency by judges or the callousness of 

prosecutor's plea-bargaining th a t explains the deterio ra tion  o f such a rre s ts  

in  the  crim inal ju s tice  system  and the large number of people who possess 

guns and who may or may not use th e ir guns in violent s tre e t crim e.

There is a wide d isparity  among the type o f sen tences judges feel 
appropriate for those defendants accused o f gun possession. One sitting  

Supreme C ourt Ju stice  who rarely  sentences defendants charged with gun 

possession to  ja il sen tences gives his reasons for such actions as follows:

The gun law was a  reac tion  on the  p a r t o f  th e  leg islatu re  to the  
ex trem e violence in our com munity and society, the problem  I 
have with the gun law as I do with all kinds o f m andatory 
sentences, it re s tr ic ts  the d iscretion of the judge in an area  
where discretion is needed. They are  not a ll the  sam e. We 
speak in term s o f a  person who is carrying an unlicensed weapon 
as a  th re a t to the  com m unity. Y et I have found th a t a  large 
number of people who possess guns are not th re a t to  the  
com m unity w hatsoever, on the con trary  very law-abiding 
c itizens have now sought out a  gun as a  p ro tec tion  against the 
violence. It is alm ost a  circular p a tte rn  here. We devise the 
gun law because th e re ’s too much violence in our com m unity, 
we say we don't w ant people to carry guns unless they have a 
license y|>|i find many leg itim ate  law-abiding people carrying 
weapons.
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Even though the judge sentenced  defendants so charged to probation 

and/or fines, he also believes th a t m andatory minimum sentences has 
resulted  in defendants receiving more ja il and prison senteneces. He 

sta ted :

Defendants do more tim e because the  d is tr ic t a tto rn ey  m ust 
reduce m andatory minimum sentences and the cost to 
defendants o f th e  d is tr ic t attorney4(loing th a t is re flec ted  in the 
more tim e the  defendant receives.

Another sitting  ju stice  explained how he sentences defendants 

charged with gun possession as follows:

Let's take  the man who owns a  3odega, you give him a  year in 
jail, he may lose his business and his fam ily may be put on 
w elfare. H e ll be in maybe nine months. It will cost us 
$20,000.00 to  support his fam ily. What have we accom plished.
The punishment th a t was in flic ted  seem s in excess a tten d ed  by 
the s ta tu te , but he lo s t his business. What may have been a 
cohesive fam ily is now broken. What have we accom plished.

L et's assume he is the type com m iting burglaries or robberies} 
le t's  assume he's not em ployed and I conclude th a t his purpose 
in having the gun is not fo r p ro tec tion  but to  com m it crim es, 
then I have no problem with putting him in ja il w hatsoever. Y et 
we have to do som ething with the man who owns the  Bodega.
What do I do? I fine them  $1,000.00 and p lace them  on 
probation for five years and I advise them  th a t they now have a 
prior record. If the  d is tr ic t a tto rn ey  w ants to  take  me up on it 
l e t  him do so, I don't think anyoe up on it le t  him do so, I don't 
think anyone is going to .

This judge was also known to  give split sen tences and com m unity 

service for certa in  defendants charged and convicted of gun possession. He 
s ta ted :

If a  guy has any sort o f  record : larceny, burglary, driving while 
in toxicated , I have som etim es given a  sp lit sen tence ra th e r than 
a  year in ja il. I would be inclined to give them  th ree , four or 
six months in ja il and th e  re s t o f  the  year on probation. I would 
give com m unity serv ice in lieu o f ja il tim e and probation, where 
I had a  young fellow, six teen  or seventeen years o f age. I would 
have considered it and I have given com m unity serv ice in lieu of 
th a t ja il tim e.

Although this judge would be willing to  sentence defendants to  ja il,
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fine and/or probation, he adm its th a t the law was a response to those 

judges who always gave defendants probation and/or fines. He s ta ted :

U nfortunately, the re  were too judges who never sentenced 
anyone to ja il; there  w ere too many judges-always giving fines 
and probation. I don't think th a t was righ t.
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In order to m eet the requirem ents data  needs of my research  in a 
relatively  short tim e fram e for design, collecting and analysis, I decided 

th a t a  s ta tis tica lly  significant post law simple random sam ple o f the  period 

August 12, 1980, to August 11, 1981, and a pre-law  sim ple random sam ple 

o f  the  period August 12, 1979, to August 11, 1980, would be used.

I chose to lim it my research  to  one jurisdiction -  Bronx County, New 

York City, because it would allow me to focus my a tten tio n  on m ore 

sources o f  data  and to analyze more kinds o f data  than I would have been 

able to  do if I a ttem p ted  to  analyze data  from all five boroughs. D ata  

co llected  by D .C.J.S. a f te r  th e  f irs t year the law took e ffe c t ind icate  th a t 

the  p a tte rn  of gun a rre s ts  to conviction is re la tively  the  sam e am ongst th e  

th ree  la rgest boroughs, New York County; Kings County, and Bronx 

County.1 In the period from  August 12, 1980, to D ecem ber 31, 1981, 36.9% 

(n = 4,049) o f 265.02 gun possession a rres ts  occurred in New York County; 
39.0% (n = 3,164) occurred in Bronx County and 30.2% (n = 5,105) occurred  

in Kings County. For the sam e period, Bronx County accounted for 26.3% 

of a ll firearm  indictm ents; New York County 22% of a ll firearm  

indictm ents and Kings County accounted for 35.7% of all firearm  indict­

m ents in New York C ity.

The d is tric t a tto rneys charge one o f th ree  possession charges where 
weapons are involved: PL. 265.01; PL. 265.02; and PL. 265.03. The 

distinctions betw een the  possession charges, broadly speaking, when used in 
connection with guns, are as follows: 265.01 is appropria te to unloaded

guns, 265.02 is applied to  loaded guns, and 265.03 is invoked when the gun 

is loaded and there  is apparent in ten t to use i t  and th e re  is another charge 

such as assault is charged also. Fourth degree weapon possession (265.01) 

is frequently  used for weapons o ther than guns. Almost th ree-fou rth s of 

th e  cases charged with 265.01 were for non-firearm s weapons.

I shall lim it m yself to  265.02 gun possession a rre s ts  because i t  is this 

charge th a t has becom e the focus of a tten tio n  by the legislators, the 

Mayor, crim inal ju stice  specia lists and the public a t  large, as encompassing 
th e  most rad ical change in the new gun law — 265.02 was e levated  to a "D" 

felony with a  one year m andatory minimum sentence coupled with 

re s tric ted  plea-bargaining. Also prior to  this change, the crim inal behavior 

th a t would lead a  person to be charged with PL 265.02 rem ained the sam e
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a f te r  the  law as before the law, and the  d is tr ic t a tto rney 's  o ffice charged

265.02 when a  loaded gun was possessed outside place of business or home, 

before and a fte r  the new law, so th a t the only change was the added 

m andatory minimum sentence and re s tric ted  plea-bargaining. By looking 

a t 265.02 gun possession a rres ts  only, I elim inated the problem of a rres ts  

with guns, where the possession o f the gun is not the  top charge or where 

the  gun is incidental to  the  charges against the  defendant, such as in arm ed 

robberies or assaults with guns. The a rres t, disposition and sentencing of 

these arres ts  will be a ffec ted  by the more serious charge of robbery or 

assault with a  deadly weapon, making i t  d ifficu lt to determ ine what e ffe c t 

th e  possession of the gun had on the disposition and sentencing o f the 

defendant and, therefo re , d ifficu lt to  analyze the consequences of the  gun 

law upon the prosecution o f possession cases.

In order to m easure the consequences of the gun law on the
prosecution of gun possession cases, I will make use of o ffic ia l crim e

sta tis tic s . In order to  obtain such s ta tis tic s , I have been given access by
2

the  New York C ity C rim inal Ju stice  Agency (C .J.A .) to  th e ir com puter 

system  in which is collected specific  inform ation on gun cases. I also have 
access to  the raw data from which da ta  is fed into the com puter. C .J.A . 

personnel are responsible fo r collecting data on each gun case and 
segregating out each gun case and placing it  into a  gun file . The procedure 

fo r the collection of data  on gun cases within New York C ity  is as follows:

1. Gun cases are  brought to the a tten tio n  o f C .J.A . 
personnel through the police a rre s t report filed by 
the police o ffice r in c en tra l booking;

2. Upon determ ining th a t a  weapons charge may be 
involved in the com plaint, C .J.A . personnel make a 
determ ination  of the  specific type of weapon 
involved. The specific weapon (i.e., gun) is stam ped 
on the interview ; here inafter re ferred  to as the 
"C.J.A . yellow .”

3. Next to  all defendants' inform ation is the label,
"gun." If the weapon is not a  gun, "N" is designated 
to  indicate a  non-gun case. The s ta tu to ry  charge is 
en tered  in th e  cen tra l booking log as well sis on the 
C .J.A . yellow.

4. The C rim inal Ju stice  Agency in the Bronx m aintains 
additionally a  source of docum entation designated 
as the "C .J.A . gun log.” This docum ent is
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exclusively used for the docum entation o f weapons 
cases. The specific weapon alleged is en tered  in the 
appropriate section of the CJAX gun log. This 
particu lar p iece o f inform ation also docum ents the 
sh ift a t which the case entered the system , the 
defendant's nam e, the specific weapons charge, 
o ther charges and the a rre s t num ber. The C.H.A. 
weapons log is then forw arded to a  C .J.A . s ta ff  
supervisor a t  the  end o f each sh ift. Upon the  retu rn  
o f yellows to  C .J.A ., each case can be accounted for 
by making a  m atch betw een inform ation on the 
C .J.A . yellow and the gun log.

5. All cases, including weapons cases, a re  in itia ted  into 
U.D.I.I.S. when the  interview  has been com pleted.
In the  event th a t there  are  more charges than the 
alleged weapons charge, the weapons charge takes 
p rio rity  w ithin the h ierarcy o f charges en tered  into 
U.D.I.I.S.

6. C .J.A . personnel, through this process, have 
a ttem p ted  to track  each and every gun case from 
October 12, 1980, through O ctober 4, 1981, through 
the process from Crim inal Court arraignm ent to 
Grand Jury  indictm ent to final disposition in 
Supreme Court.

7. The firs t indication C .J.A . personnel received th a t 
an ind ictm ent has been handed down is when the 
D istric t A ttorney  forwards a  list o f indictm ent 
numbers to  th e  D epartm ent o f C orrections.

8. In order to  continue tracking the particu lar case, 
C .J.A . personnel m ust consult the  Supreme Court 
case worksheet available through the D istric t 
A ttorney's O ffice. All gun eases are ex trac ted  and 
isolated from this list for trea tm e n t.

The inform ation taken by C .J.A . Personnel and placed into the gun 

file  includes the following variables:

1. D efendant's nam e;

2. D efendant's da te  o f b irth ;

3. D efendant's sex

4. D efendant's e thnicity ;

5. A rrest d a te ;

6. P recinct a rre s t number;
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7. A rrest charges;

8. Docket num ber;

9. NYSED number;

10. An assessm ent of the defendant's com m unity ties 
(depending upon th e  inform ation supplied by each 
defendant and the ability  o f C .J.A . personnel to 
verify  such inform ation), which may include curren t 
address, length of residence a t cu rren t address, 
a lte rn a te  address, phone number, em ploym ent 
s ta tu s, school s ta tu s, if available, and C .J.A . 
personnel's a ttem p t to  verify  this inform ation to 
make recom m endations to  the  court as to  w hether 
the defendant should be relased on h is/her own 
recognizance w ithout bail; and

11. Crim inal record of defendant, including any
w arrants, number o f prior convictions and the
number o f  open cases.

S ta tis tica l analysis will follow a  before and a f te r  plan in which the 

new plea-bargaining policy will be trea ted  as a  fac to r  in the  study. T hat is, 

th e  new law will be considered a  fac to r th a t could be e ither absent (if a 

case was filed before the  prohibition), or p resen t (if the case was filed 

a f te r  the  prohibition). Since the  policy was associated  w ith th e  tim e a case 
was filed, controlling for o ther fac to rs  th a t might change over tim e will 

help to  isolate possible e ffe c ts  o f the  policy.

Factors th a t would influence the  processing and prosecution of gun 

possession cases are: the  type of offense charge, the streng th  of the 

evidence against the  defendant, aggravating and m itigating aspects of the  

crim e, social-econom ic fac ts  about the defendant including em ployment 

s ta tus, p re -tr ia l detention sta tus, relationship to  v ictim , defendant's 

com m unity ties, prior crim inal record or lack thereo f, e tc . O fficial 

records may not be a  reliable source fo r the collection of a ll o f the  above 

data .

The first problem encountered is th a t the re  was no separate
collection o f gun cases p rio r to the  new law. C .J.A . co llected  certa in  data

on each defendant both prior to  and a f te r  the new law and th a t d a ta  can be 

used to  fill some inform ation th a t was being collected  in the gun file. 

However, this inform ation would not include Supreme C ourt inform ation. 

One possible source fo r such inform ation is the  Division o f C rim inal Ju stice
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Services and the D istric t A ttorney 's o ffice  files. I was given access to the  

d is tric t a tto rney 's  files for suprem e court cases and from this d a ta  I was 

able to com pare data  from C.J.A . with records kept by the d is tr ic t 

a tto rney 's  office .
The list of gun possession a rre s ts  I used to  make a  random simple 

sam ple included a rres ts  where the  a rre s t charge and th e  ind ictm ent charge 
w ere the sam e — no reductions, additions or deletions were made to the 

charge against the defendant from a rre s t to indictm ent. My list did not 

include cases th a t were dismissed before th e  defendant could be arraigned 

nor did the lis t include cases where the  defendant's case was dismissed 
prior to  indictm ent or cases where dispositions had not been reached by 

1982. Also elim inated were cases th a t w ere sealed once disposition had 
occurred; these cases showed up on th e  com puter as no public record .

From the list o f 265.02 cases, a  random sam ple was drawn of 120 

cases before th e  gun law and 120 cases a f te r  th e  law took e ffe c t. Of th e  

240 cases, 37 cases w ere elim inated  due to conflicting da ta  from  d iffe ren t 

sources, for exam ple, disposition reported  by C .J.A . and d is tr ic t a tto rney  

records did not m atch and could not be reconciled; or incom plete data . 

D ata for the  203 cases (109 cases before the law and 97 cases a f te r  the  

law) were recorded by hand from N60's — arrest/ind ic tm en t/d isposition  

data  sent to  the  d is tr ic t a tto rn ey 's  o ffice  from D .C.J.S. The inform ation 

was then categorized and coded to be fed into the Wylbur com puter to be 

analyzed. The language which was used to  analyze the data  is SPSS 

(S ta tis tica l Package for the Social Sciences). Once all the data  has been 

fed into the com puter a  series of s ta tis tic a l program s was run to 

evaluate relationships betw een variables and the ir e ffec ts  on the  
imposition o f  the  m andatory one year sen tence.

The dependant variables used in the gun study were waiver of grand 

jury process, m itigation hearing, natu re  and ex ten t o f re a rre s t, natu re and 
ex ten t of disposition and sen tence. Independent variables used were tim e of 

a rrre s t (before and a f te r  the  gun law took affec t), indictm ent date, 

ind ictm ent charge, prior convictions, bail s ta tu s  and com plainant. The only 
dem ographic ch a rac te ris tic  used was ethn ic ity , because it had the  po ten tia l 

of a ffec ting  the defendant variables.
In order to  g e t th e  impressions o f  professionals in the  crim inal ju stice  

system , I conducted structu red  interview s of judges and prosecutors and
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sen t ou t questionnaires to  the Legal Aid Society in Bronx county. 

Inform ation fo r each case was co llected  on d a ta  shee ts  fo r each defendant 

(see Appendix, Page 2 03 ).
In order to  analyze th e  d a ta  co llected  th ree  s ta t is t ic a l procedures 

w ere used:

1. C rosstabulation and chi square. Several crosstabu la tions w ere 

done on variables. Chi squares were used to m easure the  

frequencies o f defendants and how they re la ted  to variables 

(significant chi squares a re  noted on charts  and in th e  tex t). 
The chi-square w ill be used with the  two sam ples, the pre and 

post law gun possession a rres ts , sam ples, to determ ine if th e re  

are  any sign ifican t d ifferences in the re la tiv e  frequency of 
cases in each o f  the variable ca tegories; and then the  ac tu a l 

number o f  cases in each ca tegory  for each sam ple is com pared 

with the num ber th a t would be expected  on the  basis o f the  

m arginal to ta ls  (i.e., the  sums for each variab le and each 

sample) alone—th a t  is, if th e re  w ere no rea l d ifferences among 

the  sam ples.

2. Standard E rror o f Proportions procedures w ere used to make 

inferences perta in ing  to  d ifferences in p ercen tages found in the  
da ta  w ith regard  to  variables (significant Z noted in the tex t).

In order to fu rth e r analyze the  resu lts  o f crosstabulations and chi 

squares, variables o f in te re s t from  d iffe ren t tab les w ere com pared 

using a standard erro r. The proportion te s t was perform ed on 

percen tage of gu ilty  pleas who received  various convictions, 

percen tage who had p rio r convictions and were detained  and 

percen tage o f  defendan ts w ith priors who w ere rea rre s te d  before and 

a f te r  the  enac tm en t o f  th e  law.

3. Pearson co rre la tion  procedure was used to  m easure direction  

and streng th  o f  re la ted  variables (significant R is noted in the  

tex t).

C orrelations w ere u tilized  to te s t  the  d irec tiona l hypotheses of the  

researchers on a ll variables. .



My research will be lim ited  to analyzing concre te  inform aiton about 

a  particu lar law in one jurisdiction, the Bronx. However, my research  may 

have significance on fu tu re sentencing policies. F irst, by increasing the 

ra te  a t which prison sentences are  imposed, a  provision for m andatory 

sentencing taxes th e  resources o f both courts and prisons. Accommodating 
any change in the arrest/conv iction  ja il sen tence ra te  demands additional 

resources not only for prosecutors and judges, bu t also for police, civilian 

employees, specialized ballistics services and legal services as well. This 

fac to r  becom es even more im portan t in light of the  failure of the New 

York S ta te  prison bond issue to  pass. Mayor Koch may parade in fron t of 

em pty prison cells on television sta ting  th a t if you have th e  gun, we have 

the  space, but, in fa c t, we do not have the  space. Prison and ja il space in 
New York S ta te  is being taxed  to the  lim it. If, indeed, one purpose of 

m andatory sentences is to  increase the am ount o f ja il sen tences imposed 

against the  serious o ffender, then if  defendants are  indeed, getting  longer, 

m ore severe sentences, a tten tio n  and solutions must be found to  deal with 
the  higher number o f in carcera ted  defendants. If more prisons and jails are  

not be to be built then perhaps a lte rn a tiv es  to  incarceration  m ust be found.

Second, in light o f the  fa c t th a t New York S ta te  is in th e  process o f 

going from a  indeterm inate  sentencing schem e to a determ inate  one, it 

would be of particu lar in te res t to understand the ram ifications of 

prosecuting and sentencing defendants under one sm all provision in the  law 
th a t calls for a  m andatory minumum sentence. If enforcem ent of th a t 

provision by prosecurtors and judges leads to  in justice, and can not even be 
said  to have approached the  legislators ex p ec ta tio n s , New York S ta te  

leg islators may be forced to exercise caution before redesigning New York 
S ta te ’s sentencing schem e. Third, the debate over the  fu tu re o f gun 

contro l is a  v o li t le  subject, the many studies th a t have been conducted, 
the  many polls th a t have been taken and the many laws th a t have been 

placed on the books have not reduced the  lingering debate, but have fueled 

it; nor has the above reduced crim e allegedly associated with the 

p ro liferation  o f firearm s in A m erica. One more gun study is not likely to 

end the  debate or find a solution to  the  problem if gun control, however, it 
may help lawm akers, social sc ien tis ts , and groups th a t aggressively seek 

answers to question o f gun contro l, to not make some o f the assumptions 

th a t are  associate with poor lawmaking. This research may help them
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identify  what lim its the fu rther crim inalization of gun possession may have 

in the reduction o f violent s tre e t  crim e.
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Chapter III Research Design

1. Op. c it. D .C .J.S., p. 95.

2. The Crim inal Ju stice  Agency (C .J.A .) is a public benefit corporation whose s ta f f  
interview s a rrested  defendants in New York City and makes recom m endations' for 
p re -tria l re lease, notifies released defendants o f upcoming crim inal justice  system . 
Additional tasks th a t C .J.A . perform s re la te  to conducting research  and dissem inating 
inform ation both in its  own operation and specific research  pro ject.

3. New York C ity. Crim inal Ju stice  Agency "Gun Cases Tracking Procedure," 
(November 13, 1980).
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IV. THE GUN STUDY: GENERAL FINDINGS AND INTERPRETATION
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A. Course To Disposition of 265.02 Gun Possession Arrests

C hart 1.11 shows th a t 80% (N=163) of a ll th e  203 randomly se lec ted  

gun possession arres ts  were disposed o f by guilty  plea. In only 8% of the 

a rres ts  did the defendant go to tr ia l and where tr ia l was the course to 
disposition, 75% were acqu itted  and 25% was found guilty . Of the  four gun 

possession arrests  th a t went to tr ia l and where defendants were found 
guilty , all four defendants were found guilty of the sam e felony gun 

possession a rre s t charge — 265.02. However, none o f the  four defendants 

w ere sentenced to felony ja il tim e1 and only one o f the four defendants 

was sentenced to misdem eanor ja il tim e, with th ree  defendants being
O

sentenced to no ja il tim e. Twelve percen t (N=24) o f the 203 gun 

possession arrests  were dismissed.
Of th e  163 gun possession a rre s ts , where the defendants plead guilty , 

61% (N=99) w ere to the  sam e felony charge as a rres ted  — 265.02 a  "D" 

felony and 33% (N=54) pled gu ilty  to the  lesser felony charge 110/265.02 a 

"E,r felony, although they had been arrested  and ind icted  a 265.02 gun 

possession charge. Sixty-one percen t (N=10) o f those who w ere a rres ted  on 

a  265.02 gun possession charge pled guilty to a  "A" misdem eanor charge — 
265.01. The fa c t th a t 94% (N=153) o f the  defendants charged w ith 265.02 

as the sole charge pled guilty to  felony charges ind icates th a t gun 

possession arres ts  w ere being taken seriously by judges, prosecutors and 
defense counsel when negotiating pleas both before the  new law and a f te r  
i t  and those defendants who pled guilty  to felony charges now run the  risk 

o f  facing more severe penalties if rearrested  and convicted o f a  felony.

Of th e  94% th a t pled gu ilty  to felony charges, 61% w ere sentenced to 

ja il tim e; 39% were sentenced  to  felony ja il tim e and 22% w ere sentenced 

to  misdemeanor ja il tim e. However, when the  defendant is allowed to 

plead guilty to misdeam eanor charges, 70% received no ja il sen tences, but 

only ten  defendants out o f the 163 w ere allowed to plead guilty to 
misdemeanor charges.

It is in teresting  to com pare the  to ta l dispositional p a tte rn  o f the 203 

1979-1981 gun possession sam ple (chart 1.11) with the dispositional p a tte rn  
found by the Vera Institu te 's  gun possession deep sam ple (chart 1.10) o f

265.02 gun possession arres ts . Two findings were sim ilar, the  80% (N=163)
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Chart 1.11 COURSE TO DISPOSITION FOR FELCNY GUN ARRESTS

FELONY ARRESTS REACHING DISPOSITION
203

( 100%)

TRIALS
16
(8 )

DISMISSALS
24

( 12 )
GUILTY PLEAS

163
(80)

ACQUITTAL
12
(75)

FOUND GUILTY 
4
(25)

CONVICTION 
SAME FEL. 

AS CHARGED
4

( 100)

CONVICTION 
LESSER FEL. 
AS CHARGED

0

CONVICTION 
MISD. OR 
LESS

0

SAME FEL.
AS

CHARGED

99
(61)

LESSER FEL. 
AS 

CHARGED
54
(33)

MISD.
OR
LESS

10
(6 )

FEL MISD. NO MOSD. NO FEL. MISD. NO MISD.
TIME TIME TIME TIME TIME TIME time TIME time
0 1 3 0 0 60 33 60 3(25) (75) (39) (22) (39) (38)

NO
TIME
7
(70)

Source: Bronx Pre-Law/Post Law Sample Data (1984): L. Pete Gun Study.



dispositions by guilty plea are  com patible to the 79% (N=22) found in the 

Vera deep sample. Of those who plead guilty to misdem eanor charges, the 
m ajority  did not go to ja il in  both populations — 67% of the  Vera sam ple 

versus 70% o f the  1979-1981 gun possession sam ple. There are several 

sim ilar findings:

1. the deep Vera sam ple revealed only one tr ia l ou t o f the  28 
gun possession a rre s ts  th a t reached disposition — whereas 
16 tria ls  occurred  in the  1979-1981 gun possession sam ple;

2. in the Vera sam ple, only 32% pleaded guilty  to felony 
charges in  the  1979-1981 gun possession sam ple, and,

3. only 28% of the  Vera sam ple did ja il tim e a f te r  pleading 
to felony charges versus 61% in th e  1979-1981 gun 
possession sam ple.

In order to  com pare th e  Vera sam ple and the  cu rren t study on guilty

p leas to felony charges a  cross-tabulation o f th e  Vera da ta  and d a ta  from

the curren t study was perform ed. It produced a  chi square (X ) o f 54.26

(significant a t  the  .0001 level) indicating th a t a significantly  higher num ber
2

o f people plead guilty  in th e  cu rren t study. By converting the X into a phi

coeffic ien t o f .5182 (p .0001) we have an indication o f the  streng th  o f the

increase in guilty  pleas w itnessed in the  cu rren t study.

In comparing the number o f persons who received ja il tim e in the
o

curren t study and the Vera studies a  cross-tabulation produced a  X of 

1.367 which is not s ta tis tica lly  significant indicating th e re  was no change 

in the cu rren t study in th e  num ber o f people who received  ja il tim e.
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The course to disposition o f those defendants who went to tr ia l, both 

before and a f te r  the law, w hether the  defendant waived indictm ent or not 

rem ained virtually the sam e. For those defendants whose cases were 

presented  to the Grand Jury 11% before the law and 10% a f te r  the  law had 

tria ls  and of those alm ost a ll w ere acqu itted  — 74% before the law and 
86% a f te r  the law. Most defendants who waive indictm ent pleaded guilty, 

but even few er o f  those defendants had tria ls  — 2% before the  law and 4% 

a f te r  the law and both defendants before and a f te r  the  law w ere found 

guilty  of felony charges and received ja il sentences.
A significant d ifference betw een those defendants who waived 

indictm ent and those who did not, is the d ifference in the percen tage of 

those who were not sentenced to  ja il term s. C hart 3.2 shows th a t 69% of 

those defendants who waived indictm ent, did not go to ja il before the  law 

and 63% of those who waive indictm ent who did not go to  ja il a f te r  the law 

to 45% who did not waive ind ictm ent and did not go to ja il before the law, 

and 48.6% who did not waive indictm ent and did not go to ja il a f te r  the 

law. A chi square o f 1.96 was found (p ^ .9 5 '.

The findings suggest th a t the m andatory minimum ja il sen tence did 

not influence w hether a  defendant decided to waive ind ictm ent or w hether 

a prosecutor would consent to such waivers. Why should w hether a 
defendant waivers prosecution by form al grand jury ind ictm ent process be 

correlated  with w hether or not a  defendant receives a ja il sen tence? One 

could p red ic t tha t those who waive form al ind ictm ent have few er prior 

convictions than those who do not waive and there fo re  w ere less likely to  
receive ja il sentences based tpon the ir prior crim inal records. However, 

when one looks a t C hart 3.3, it is evident th a t w hether a defendant waives 

indictm ent or not, he/she was likely to have prior convictions — 82% of 

those defendants who waived had prior convictions before the law and 
78.4% o f those defendants who did not waive had prior convictions. The 

d ifference betw een the percen tages was not found to  be significant.

The answer to the question proposed is not to be found in w hether the  
defendants had prior convictions or not. However, by looking a t  C hart 3.3, 

it becom es evident th a t the re  was a significant decrease betw een those 
defendants with piror convictions before the law who had waived 

indictm ent by grand jury, when compared with defendants who had prior

130



There was also a significant increase in the percen tage  of those who 

receive any ja il sen tence a f te r  pleading guilty to any felony charge — from
A

59% before the  law to 62% a f te r  the law (X 3.63, p<C .10). Although more 
defendants were pleading guilty  to felonies and received ja il sentences, 

th e re  were also a substan tia l increase in the number o f defendants who 

pleaded guilty to m isdem eanors, who received no ja il sentences. That 
figure went from 67% before the law to 100% a f te r  the law. 

Notw ithstanding the  above, th e  number o f defendants th a t w ere allowed to 

plead guilty to misdemeanors both before and a f te r  the  law was ex trem ely  

sm all — one before the law and nine a f te r  the  law.
The percentage o f tr ia ls  rem ained virtually  the  sam e, before the  law 

as a f te r  the law — 8% and 7% respectively . N onetheless, th e  percen tage 

o f those defendants who w ere acqu itted  showed a  sharp increase from  67% 

in the  1979 sample to 86% in the  a f te r  sam ple. The d ifferences in the  
percentages however w ere not s ta tis tica lly  significant due to the sm all 

number involved.

The higher acq u itta l ra te  a f te r  the  law may indicate the  frustra tion  

o f ju rors in finding defendants guilty o f possessing guns. It is probably a 
com bination of:

1. the jurors resis tance  to find a  defendant gu ilty  o f 265.02 
where there  is a  m andatory minimum sentence of one 
year incarceration ;

2. the jurors' a re  given an opportunity to evaluate 
evidentiary issues in possession cases th a t come to light 
more clearly  when presented in front o f a  jury and 
reasonable doubts may be more exposed than if th e  
defendant were sim ple negotiating a  plea before a  judge; 
and

3. jurors are  more likely to put them selves in th e  defendant's 
p lace and em pathise with the defendant especially when 
they them selves, the ir friends, re la tives or neighbors have 
been v ictim s o f violent s tre e t crim e and can re la te  to a 
person arm ing them selves for se lf-p ro tection .

An additional fac to r th a t might explain the high acq u itta l ra te  may 
be the restric tions placed upon the prosecutor's ability  to exercise 

discretion in gun possession cases. Because of these restric tions, cases 
th a t otherw ise might never have reach tr ia l are  being presented. Because
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a defendant must be indicted, once charged with PL 265.02, before a judge 

may reduce the charges against the defendant, the defendant has l i t t le  to 

loose by choosing to go to tr ia l. If the defendant pleads guilty  before tr ia l, 

it m ust be to  a  felony; if the defendant goes to tria l, he/she may be found 

not guilty. A defendant may avoid a ja il or prison sen tence once indicted 

fo r gun possession, but not the  felony conviction. When the  th ree  fac to rs  

listed  above a  taken into consideration with this la s t fac to r, the defendant 

is not necessarily placing h im /herself a t  unacceptable risk by opting to go 

to  tria l. Even if a  defendant was found guilty a f te r  tr ia l a  m itigation 

hearing may allow a defendant to avoid a ja il or prison sen tence making the 
risk of tr ia l  to  the  defendant even more in h is/her favor.

W hether the defendants were found guilty before the  law or a f te r  the 
law, the defendants were found guilty on felony charges. But both before 

and a f te r  the law the defendants did not receive felony ja il sen tences a f te r  
being found guilty — before 23% who w ere found guilty  received 

misdemeanor ja il tim e, a f te r  the law no one received misdem eanor ja il 

tim e and before the  law 67% received no tim e a f te r  being found guilty  and 
a f te r  the law no one received a  ja il sentence.

Although the to ta l num ber of the  defendants th a t went to tr ia l is 

sm all, the correlation betw een those defendants th a t went to tr ia l and 

those th a t were acqu itted , or received no ja il sen tences a f te r  being found 

guilty is strong, and likewise the number and percen tage o f the defendants 

who pleaded guilty, both before and a f te r  the law and w ere sentenced  to 

ja il term s is high when com pared to those who w ere found guilty. The 

reason for the above may be th a t the re  is som ething particu la r to either 
those defendants who pleaded guilty or those who were found guilty th a t is 
co rre la ted  either with ja il term s or not. It is possible th a t defendants who 

w ere found guilty had few er convictions than those who pleaded guilty. 
However, when tria ls  were cross-tabula ted  with prior convictions, it was 

found th a t 75% of those who have been acqu itted  had prior convictions 
both before and a f te r  the  law. The answer is more likely to  be found 

among the reasons given fo r the  high acqu itta l ra te  o f those defendants th a t 

go to  tr ia l.
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Chart 2.0 COURSE TO DISPOSITION FELONY GUN ARRESTSBEFORE LAW

ACQUITTAL
6

(67)

FELONY ARRESTS REACHING DISPOSITION
109

(100)

TRIALS
9

(8 )

DISMISSALS
10
(9)
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58
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9

( 10)
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TIME TIME

NO
TIME
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TIME

NO
TIME

FEL
TIME

MISD
TIME
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time

MISD.
TIME

NO
TIME

Source: Bronx Pre-Law/Post Law Sample Data (1984): L. Pete Gun Study.



Chart 2.2 COURSE TO DISPOSITION OF TRIALS OF DEFENDANTS 
INDICTED FOR POSSESSION BY PRIOR CONVICTIONS

ACQUITTALS 

3 3

POUND GUILTY 
SAME FELONY CHARGE

1 1 
( 100) (100)

FELONY TIME 

0 0

MISD. TIME

1 0 
(100. 0 )

BEFORE AFTER 
TRIAIS

out of 9 out of 7 
40% 55%

FOUND GUILTY

1 1

POUND GUIIDY 
LESSER FEL. CHARGE

FOUND
MISD.

NO TIME

(100. 0 )

MISD. TIME 

0 0

GUILTY 
OR LESS

0

NO TIME 

0 0

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study.
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Chart 2.1 COURSE TO DISPOSITION FEDCMY GUN ARRESTS AFTER LAW

FEDONY ARRESTS REACHING DISPOSITION
94

( 100 )

DISMISSALS
14

(15)

TRIAIS
7

(7)

AQUITTAL POUND GUILTY
6 1 

(86) (14)

CONVICTION CCNVICT. CONVICTION SAME FEL.
SAME FEL. LESSER FEL MISD. OR AS
AS CHARGED AS CHARGED LESS CHARGED

1 0 0 41
(100) ' (56)

FEL. MISD. NO MISD. NO FEL MISD..
TIME TIME TIME TIME TIME TIME TIME ‘
0 0 1 0 0 34 11

(100) (47) (15)

Source: Bronx Pre-Law/Post Law Sample Data (1984): L. Pete Gun Study
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CHART 2.3
Disposition by Before and A fter 

(not collapsed)

Disposition

Before A fter T otal

Jail 49 37 86
(2 4 .1 ) (1 8 .2 ) (4 2 .4 )

Ja il -  Probation 3 8 11
(1 .5 ) (3 .9 ) (5 .4 )

Fine 3 2 5
(1 .5 ) (1 .0 ) (2 .5 )

Probation 12 15 27
(5 .9 ) (7 .4 ) (1 3 .3 )

Adjudicated 0 2 2
Y.O. (0 .0 ) (1 .0 ) (1 .0 )

Adjudicated 6 0 6
Y.O. $ probation (3 .0 ) (0 .0 ) (3 .0 )

Probation $ Fine 13 10 23
(6 .4 ) (4 .9 ) (1 1 .3 )

Conditional Discharge 1 0 1
( .5 ) (0 .0 ) (0 .5 )

Dismissed 10 14 24
(4 .9 ) (6 .9 ) (1 1 .8 )

A cquitted 6 6 12
(3 .0 ) (3 .0 ) (5 .9 )

G uilty 3 0 3
(1 .5 ) (0 .0 ) (1 .5 )

Time Served 2 0 2
(1 .0 ) (0 .0 ) (1 .0 )

Adjudicated Y.O. 1 0 1
Probation $ Fine ( .5 ) (0 .0 ) ( .5 )

TOTAL 109 94 203
(5 3 .7 ) (4 6 .3 ) (100 .0 )

Source: Bronx P re-law /Post law Sample D ata (1984; L. P e te  Gun Study
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CHART 2.4
Disposition by Before and A fter 

(collapsed)

Before A fter Total

Disposition

Jail 54 45 99
(2 6 .6 ) (2 2 .2 ) (4 8 .8 )

Up 36 29 65
Jan (1 7 .7 ) (1 4 .3 ) (3 2 .0 )

Dismissed 10 14 24
(4 .9 ) (6 .9 ) (1 1 .8 )

Acquitted 6 6 12
(3 .0 ) (3 .0 ) (5 .9 )

Found Gunty 3 0 3
(1 .5 ) (0 .0 ) (1 .5 )

TOTAL 109 94 203
(5 3 .7 ) (4 6 .3 ) (100 .0 )

(X2 = 19.56,12 df p <  .07; C ram er's V = .31023

Source: Bronx P re-law /Post law Sample D ata (1984); L. P ete  Gun Study

To further analyze the dispositional p a tte rn  o f the  1979 and 1981 gun 

possession samples, chart 2.3 was produced.* However, since the 

percentages between specific  dispositions before and a f te r  th e  law w ere so

♦C hart 2.2 unlike charts  2.0 and 2.1 shows dispostional categories not used 
by the Vera Institu te  study such as probation/fine. Also chart 2.2 
c a te g o r iz e s  jail/no jail dispositions together irrespective of felony 
tim e/m isdem eanor tim e distinctions.
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sm all and te s ts  of significance proved m eaningless, I collapsed chart 2.3

and created  chart 2.4. Tw enty-six percen t of those ind icted  for gun

possession received ja il sen tences before the law and 22.2% received such

sentences a f te r  the law indicating a decrease in those who received ja il

sentences, bu t the decrease was not s ta tis tic a lly  significant. The resu lts o f

a chi square perform ed on the  dispositional p a tte rn s  revealed a  significant
2d ifference in the dispositional p a tte rn  before and a f te r  the  law (X = 19.56, 

d f = 12, p 4 . .07).
Although a  l i t t le  less than  half o f th e  defendants in the en tire  sam ple 

48.8% went to ja il during the  1979-1981 period, this figure is an 

im provem ent over th e  previous years, where th e  chances of going to  ja il 

fo r gun possession was only one out o f ten . In the  1979 sam ple 4.9% o f the 

cases w ere dismissed before the  law and a f te r  th e  law 6.9% of the  cases 

w ere dismissed.

Three percent of those defendants charged with 265.02 were 

acqu itted  both before the law and a f te r  the  law and the  percen tage of 

those found guilty  did not change significantly  — 1.5% before the law and 

0% a f te r  the law. Although a  slightly sm all percen tage o f defendants w ent 

to  ja il a f te r  the law, a la rger percen tage pleaded guilty  to  felony charges 

and were sentenced to felony ja il tim e a f te r  the  law took e ffe c t. This 

seems to indicate th a t gun possession cases in general were being 

prosecuted more severely and th a t judges w ere sentencing defendants m ore 

severely.
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C. Factors Effecting the Dispositional Pattern of 265.02 Gun Possession
Arrests

1. Waiver o f Prosecution by Form al Grand Jury  Indictm ent 
and Sentencing

2. P re -tr ia l D etention S tatus and Sentencing

3. Prior Convictions and Sentencing

4. E thnicity  and Sentencing
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The use of p rosecu torial and jud icial discretion leads to selective 
crim inalization. Judges and prosecutors m ust decide which defendants 

charged with illegal gun possession will face  the  one year m andatory 

minimum sentence. They m ust se lec t and weigh which fac to rs, known of 

each defendant, such as bail s ta tu s , natu re  and extend o f prior convictions, 
and the defendant’s w aiver of the grand jury  process w arrants an 

incarcerary  or non-incarcerary  sentence. How these fac to rs  e ffe c t the 
sentence the defendant u ltim ate ly  receives will be discussed in this 

section.
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1. Waiver o f Prosecution by Form al Grand Jury  Indictm ent and

Sentencing

Any defendant may waive, with the prosecutor’s consent, felony 

prosecution by form al ind ictm ent and proceed by prosecution by 

inform ation (an accusatory  instrum ent which serves as th e  basis for the 

com m encem ent of the prosecution of the offenses charged). This 
procedure saves tim e and is u tilized in many instances where the d is tr ic t 

atto rney , defense counsel and the judge have negotiated  a  disposition th a t 
is fa ir and just to all parties . It is th e re fo re  alm ost always done in 

exchange fo r a  particu la r prom ised sen tence and plea charge for the 

defendant. This is dem onstrated  by the fa c t th a t o f those defendants who 
waive form al prosecution by grand jury indictm ent, both  before and a f te r  

th e  law, alm ost a ll plead gu ilty  — 97% before the law and 96% a f te r  the 

law (see charts  3.0 and 3.1). In con trast o f those who are  prosecuted  by 

form al grand jury ind ictm ent, only 76% before the  law and 72% a f te r  the 

law pled guilty. A cross-tabu lation  revealed a  chi square 1.98, 1 df, p .10 

for before the  law and a  chi square 2.31, 1 df, p .10 a f te r  the  law.

Proceeding by grand ju ry  ind ictm ent is however, the  usual course to  

disposition, both before and a f te r  the law — 69% and 71% respectively  do 

not waive form al grand jury  indictm ent. Although the percen tage and 

number o f dismissals* was slightly d ifferen t betw een those who waive 

indictm ent and those who do not —13% o f those who did not waive had 

the ir cases dismissed before the law and 18% had the ir cases dismissed 

a f te r  the law, there  were no dism issals of defendants cases both  before and 
a f te r  the  law where defendants waived indictm ent. If a defendant's case is 

weak, h is/her lawyer will not allow h im /her to waiver form al ind ictm ent, 
b u t wait to  see if th e  case will be dismissed by the grand jury  since waiving 

ind ictm ent is tan tam ount to  adm itting  guilt.

•Dism issals recorded occurred a f te r  indictm ent
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Char t  3 . 0 COUHSE TO DISPOSITION BY WAIVER, BEFORE/AFTER
BEFORE AFTER

FELONY ARRESTS REACHING DISPOSITION

OF 109 OX

D I S M I S S A L S

j GUILTY PLEAS
I 33 22
^ W Y / T \  (96

FOUND GUILTY

"hop*

j ACQUITTAL 

I n 1 Q_ 166?.)
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OR
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LESSER FEL 
AS CHARGED

CONVICTION 
MISD. OR 
LESS I

CONVICT. 
LESSER FEL AS CHARGED

CONVICTION 
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1.__

F 139) i(78T

MISD 
TIME

TlOOf)(100Z)'

....I _ 
MISD 
TIME
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TIMENO 
TIME

_ l I LJ . a J j U  
( 100)

MISD
TIME

MISD
TIME

FELFEL
TIME TIME

“ (60)C62) (2 5 5 '(0 )  (75) (100)

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study.
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Chart 3.1 COURSE TO DISPOSITION BY NO WAIVER, BEFORE/AFTER
BEFORE AFTER

["FELONY ARRESTS REACHING DISPOSITION

6 4 Z jo P l0 9 70Z 0

DISMISSALS
in 
(1 3 )

GUILTY PLEASTRIALS

~fll5 <10̂
ACQUITTAL FOUND GUILTY

SAME FEL, LESSER FEL 
AS CHANGED

731 cisr+rasr

MISD.CONVICTION 
SAME FEL 
AS CHARGED

CONVICT 
LESSER FEL AS C

CONVICTION 
MISD. OR 
LESS CHARGED

(100Z) (100Z)

MISD
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MISD
TIME
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TIME

MISD
TIMEMISD

TIME
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TIME
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TIME

1   0ioo Ho}(4 3 X 5 7 )  (2 5 X 1 6 )50X 100) 32X 27
0 I 0Terror

Source: Bronx Pre-law/Post law Samples Data (1984) L. Pete Gun Study.
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CHART 3.2

Felony Gun Possession Arrests, Waiver by Jail Time

Before N o-Jail Ja il

Waiver

Yes 22 13
(2 0 .2 )* * (1 1 .9 )
(6 9 .9 )* (37 .1 )

No 34 40
(3 1 .2 ) (3 6 .7 )
(4 5 .9 ) (5 4 .1 )

T otal 56 53
(5 1 .4 ) (4 8 .6 )

A fter N o-Jail Ja il

Waiver

Yes 14 8
(1 4 .9 ) (8 .5 )
(6 3 .6 ) (3 6 .4 )

No 35 37
(3 7 .2 ) (3 9 .4 )
(4 8 .6 ) (5 1 .4 )

T otal 49 45
(5 2 .1 ) (4 7 .9 )

•T o ta l %
••R ow  %

Source: Bronx P re-law /Post law Sample D ata (1984); L

T otal

35
(3 2 .1 )

74
(6 7 .9 )

109
(100. 0)

T otal

22
(2 3 .4 )

72
(7 6 .6 )

94
(100. 0 )

. P e te  Gun Study
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C hart  3 . 3 WAIVER BY PRIOR CONVICTION

BEFORE

WAIVER

YES

YES

29
( 2 6 . 6 ) *
( 8 2 . 9 ) * *

PRIORS

NO

( 5 . 5 )
( 1 7 . 1 )

TOTAL

35
( 3 2 . 1 )

NO 16
( 1 4 . 7 )
(21 . 6 )

74
( 6 7 )

TOTAL 87
( 7 9 . 8 )

22
(20 .2 )

109
(100. 0 )

AFTER

WAIVER

YES

YES

10
( 10 . 6 )
( 4 5 . 5 )

NO

12
( 12 . 8 )
( 5 4 . 5 )

TOTAL

23
( 2 3 . 4 )

NO 47
( 5 0 . 0 )
( 6 5 . 3 )

25
( 2 6 . 6 )
( 3 4 . 7 )

72
( 7 6 . 6 )

TOTAL 57
( 6 0 . 6 )

37( 3 9 . 4 )
94
(100.0 )

*  T o t a l  p e r c e n t a g e  

* *  Row P e r c e n t a g e

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study.
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C hart 3 . 4 WAIVER BY PRE-TRIAL DETENTION STATUS

BEFORE

WAIVER

YES

IN

16
( 1 4 . 7 )(45.7)

*
* *

BAIL

OUT

19
( 1 7 . 4 )
( 5 4 . 3 )

TOTAL

35
( 3 2 . 1 )

NO 46
( 4 2 . 2 )
( 6 2 . 2 )

28
( 2 5 . 7 )
( 3 7 . 8 )

74
( 6 7 . 9 )

TOTAL 62
( 5 6 . 9 )

47
( 4 3 . 1 )

109
(100. 0)

AFTER

WAIVER

IN

YES 12
( 12 . 8 )
( 5 4 . 5 )

OUT

10
(10 .6 )
( 4 5 . 5 )

TOTAL

23
( 2 3 . 4 )

NO 47
( 5 0 . 0 )
( 6 5 . 3 )

25
( 2 6 . 6 )
( 3 4 . 7 )

72
( 7 6 . 6 )

TOTAL 59
( 6 2 . 8 )

35
( 3 7 . 2 )

94
(100.0 )

*  T o t a l  p e r c e n t a g e  

**  Row P e r c e n t a g e

Source: Bronx Pre-law/Post-law Sample Data (1984); L. Pete Gun Study.
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The course to disposition o f those defendants who went to tr ia l, both 

before and a f te r  the law, w hether the defendant waived indictm ent or not 
rem ained virtually the sam e. For those defendants whose cases were 

p resen ted  to  the Grand Jury  11% before the law and 10% a f te r  the law had 

tria ls  and of those alm ost a ll were acqu itted  — 74% before the  law and 
86% a f te r  the law. Most defendants who waive indictm ent pleaded guilty, 

but even few er o f those defendants had tria ls  — 2% before the law and 4% 

a f te r  the law and both defendants before and a f te r  the  law w ere found 

gu ilty  o f  felony charges and received  ja il sentences.
A significant d ifference betw een those defendants who waived 

ind ictm ent and those who did not, is the  d ifference in the  percen tage o f 

those who were not sentenced to  ja il term s. C hart 3.2 shows th a t 69% of 

those defendants who waived indictm ent, did not go to  ja il before the  law 

and 63% of those who waive indictm ent who did not go to ja il a f te r  the  law 

to  45% who did not waive ind ictm ent and did not go to  ja il before th e  law, 

and 48.6% who did not waive indictm ent and did not go to  ja il a f te r  the 

law. A chi square o f 1.96 was found (p ^ .0 5 '.

The findings suggest th a t the  m andatory minimum ja il sen tence  did 

not influence w hether a defendant decided to  waive ind ictm ent or w hether 

a  prosecutor would consent to such waivers. Why should w hether a 
defendant waive prosecution by form al grand jury  ind ictm ent process be 

co rre la ted  with w hether or not a  defendant receives a  ja il sen tence? One 

could p red ic t tha t those who waive form al indictm ent have few er prior 

convictions than those who do not waive and th ere fo re  w ere less likely to 
receive ja il sentences based upon the ir prior crim inal records. However, 

when one looks a t  C hart 3.3, it is evident th a t w hether a  defendant waives 

indictm ent or not, he/she was likely to  have prior convictions — 82% of 

those defendants who waived had prior convictions before the  law and 
78.4% o f  those defendants who did not waive had prior convictions. The 

d ifference betw een the percen tages was not found to  be significant.

The answer to the question proposed is not to be found in w hether th e  
defendants had prior convictions or not. However, by looking a t  C hart 3.3, 

it becom es evident th a t the re  was a significant decrease betw een those 
defendants with piror convictions before the law who had waived 

indictm ent by grand jury, when com pared with defendants who had prior
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convictions a f te r  the law who waived indictm ent by the Grand Jury . A fter 
the law, only 45.5% of those defendants who waived had prior convictions, 

a decrease in percentage from 82.9% th a t had prior convictions before the 

law who waived ind ictm ent. Since the  percen tage o f  those who went to  ja il 

did not change significantly  betw een those who waived ind ictm ent, before 

and a f te r  the law, one m ust assum e th a t having a prior conviction becam e 
a more im portant fac to r in determ ining w hether a  defendant who waived 

indictm ent went to ja il or not a f te r  the new law and this change may be 
a ttrib u ted  to  the change in the law. It would appear th a t a f te r  th e  law, the 

prosecutors were much less likely to allow a  defendant w ith prior 

convictions to  plead guilty  upon waiver o f indictm ent so as not to  go to 

jail, due to  th e  increased vigor o f prosecution of gun possession cases a f te r  

the  new law took e ffec t. Because waiver is associated  with 

nonincarceratory sentences, i t  was significant th a t defendants waive 
form al indictm ent less a f te r  th e  law. This re fle c ts  a  policy sh ift in the 

way the d is tr ic t a tto rney ’s o ffice  handles gun possession cases.

Of those defendants who do not waive indictm ent, 78.4% (N=58) 

before the law and 65.3% (N=47) a f te r  the law had prior convictions, but 
th e re  was a  decrease o f 13.1% in the  percen tage of those defendants who 

had prior convictions and who do not waive indictm ent and since the 

percentage of those who w ere sentenced to  ja il did not change 
significantly, one can conclude th a t prosecutors again were less likely to 

allow defendants to  plead gu ilty  and receive no ja il sen tences a f te r  the new 

gun law.

Returning to the question of why the  defendants who waive 

indictm ent by the Grand Jury  receive significantly  less ja il sentenceSj one 

can look a t p re -tr ia l deten tion  s ta tu s  to  see if th e re  is a  correlation 

betw een those defendants th a t waive to the Grand Jury  and being held in 

p re - tr ia l detention and those who do not waive and being held in p re -tr ia l 

detention. It has been argued th a t the m ere fa c t o f being held in p re -tr ia l 

deten tion  increases the defendant's  chances o f being sentenced to ja il (See 
Section 2 for a full discussion of the  relationship betw een p re -tr ia l 

detention s ta tu s  and dispositions).
C hart 3.4 shows an increase in the  number o f  defendants who do not 

waive and who were held in p re - tr ia l detention (62.2% before the law and 

65.3% a fte r  the law). However, the increase was not significantly 

d ifferen t.
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Of those who did not waive indictm ent, 45.7% w ere being held in p re­
tria l detention before the law and 54.5% were being held in p re - tr ia l 

detention a f te r  the  law. So th a t being held in p re - tr ia l deten tion  is slightly 

predictive of ja il sentences when com paring defendants who waive 

indictm ent with those who do not. The d ifference in percen tages was not 

found to  be s ta tis tic a lly  significant, probably due to  the  sm all number.
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2. Pre-trial Detention Status and Sentencing

In medieval tim es, the accused was bailed to  a  third party  who would

be tried  in place o f the accused if th e  the  accused failed to  appear before

the  court. As the system  evolved, the guaran tee becam e the  posting o f a

money bond th a t was fo rfe ited  if th e  accused failed to  appear. In the
United S tates, the Eighth Amendment s ta te s  th a t bail shall not be

excessive, but it does not g ran t the righ t to  bail in a ll cases. The righ t to
bail in many offenses was established by federa l and s ta te  laws early  in our

history. Based upon th e  be lie f th a t detaining the poor, because they cannot
afford  bail, violated the prohibition against excessive bail, a  movement

developed in the  1960’s whose m em bers sought a lte rn a tiv es  to the  bail
system  or sought to  improve its  fairness. In response to  th e  m ovem ent, the

Vera In stitu te  o f Ju stice  c rea ted  the M anhattan Bail P ro ject, which showed

th a t defendant's with com m unity ties could be released  w ithout bail, and in
4

m ost cases, they still returned  fo r tria l.
Pursuant to  the New York Code o f Crim inal P rocedure 510.30(20), the 

court m ust consider the kind and degree o f control or restric tion  th a t is 

necessary  to secure the  defendant's court a ttendance when required. In 

determ ining tha t m a tte r, the court must, on the  basis of available 
inform ation, consider and ta k e  into account:

1. The principle's charac te r, repu tation , habits, and 
m ental conditions;

2. His em ploym ent and financial resources;

3. His fam ily ties and the length of his residence, if 
any, in the  com m unity;

4. His crim inal record, if any; d

5. His record of previous adjudication as a  juvenile 
delinquent;

6. His previous record if any in responding to  court 
appearances when required or with respec t to flight 
to  avoid crim inal prosecution;

7. If he is a  defendant, the weight of the evidence 
against him in the pending crim inal action and any 
o ther fac to r indicating probability or im probability
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of conviction; or, in the  case of an application for 
bail or recognizance pending appeal, the  m erit or 
lack of m erit o f  th e  appeal; and

8. If he is defendant, the  sen tence which may be 
imposed upon conviction.

The New York Penal Code only carries the  following note 
as to  the am ount o f bail:

Elem ents properly considered in fixing am ount of 
bail are natu re  o f offense, penalty  imposed, 
probability  o f defendant's appearance or flight, 
pecuniary and social condition and apparent natu re 
and s treng th  o f proof as bearing on the  probabilty  of 
his condition.

This leaves a lo t o f d iscretion up to  the  prosecutor, who recom m ends 

bail and to  the judge who se ts  the  bail. As to  how these elem ents are  to  be 

re la ted  to  the  am ount o f  bail, ano ther no te  s ta te s :

Amount o f bail is a  question o f sound d iscretion and judgem ent, 
depending upon prim ary  conditions in the  particua lr case.

In order to  study how this "sound discretion" m anifests itse lf  in the 
courtroom , F rederic Suffet conducted a study o f the  New York courtroom  

by addressing the following questions:

(1) What a re  th e  typ ica l p a tte rn s  o f  in te rac tion  betw een the
judge, the  p rosecu to r and defense counsel a t bail setting?

(2) How much disagreem ent over bail is the re  betw een the
th ree  parties? What is the e ffe c t o f d isagreem ent on bail 
amount and whose side will the  judge usually take?

£
(3) Who wields th e  g re a te s t influence a t  bail se tting?

Suffet's study is based upon 1473 bail se ttings observed during 1964,

in New York county crim inal court. Of the 1473 defendants 19% of the

defendants were released on the ir own recognizance (R.O.R.), 77% had bail

se t in an average am ount o f $1,822.00 and 4% were rem anded. Suffet
found th ree  variables re la ted  to  the bail decision: (1) presence of a  major

7charge; (2) prior record and (3) the  absence o f a  R.O.R. recom m endation. 
These variables increase th e  chances o f an unfavorable bail disposition. Of 
the th ree variables charge had the strongest influence. During this study, 

the  O ffice o f Probation had th e  responsibility to recom m end a  defendant's
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release on his/her own recognizance based upon the verification of the 

defendant's community ties (family, employment, residence); w hether or 
not the defendant had been accused of a  major crim e, and whether the 

defendant had an extensive crim inal record. Today, the New York City 
Criminal Justice Agency makes such recom m endations. Suffet concludes 

that:

the standards used which govern bail setting  em erge as 
relatively clear and unequivocal. The more serious the charge, 
the more extensive the prior record, and the weaker the
defaidan t's  community ties, the g rea te r is chance for his bail or 
remand and the sm aller is th e  chance for R.O.R.

The Suffet study drew atten tion  to  the fac t th a t a ll of the
prosecutor's suggestions for R.O.R. were followed, whereas the  resu lt of 

the  defense attorney 's suggestions for R.O.R. were th a t 2/5 o f the tim e 
bail was se t in a dollar am ount. This held true even though the

recommendations were for cases where the defendants had sim ilar charges,
Q

prior records and R.O.R. recommendations. This is understandable and 
predictable because the prosecutor usually has the  severest position on bail 

since he/she has the most to gain by the defendant being held in p re -tria l 
detention — the court proceedings are  not delayed by the  absence of the 

defendant or defense counsel, and the defendant is more likely to  plead 

guilty. So tha t if the prosecutor recommends th a t the defendant be 
R.O.R.'d, it would be unlikely th a t the judge would contrad ict the
prosecutor's recommendation. Also the prosecutor knows the  s ta tu s  of 
h is/her case and whether he/she will be able to negotiate a  ja il sentence 

against the defendant. The strong position o f the prosecutor vis-a-vis the 
defense counsel and the judge was described by Suffet in the following 

manner:

hi sum, the defense counsel is the least influential member o f 
the court; not o ily  is he the least likely to make in itia l bail 
suggestions but he has the least chance o f making his suggestion 
stick. The judge and the prosecutor are reciprocally supportive.
They subscribe to  the sam e bail setting  standards, they disagree 
with each other for less often  than e ither disagrees with the 
defense attorney , and they show the sam e concern for the 
people's in terest. The role o f the prosecutor is prescribed; he 
represents the public. But the judge is supposed to be, J n  
theory, a neutral 're feree ' between the two sets o f in terests .
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Suffet suggests th a t the  judge's concern for the people's position 

stem s from a  desire to diffuse responsibility fo r a defendant being released 
on low bail or R.O.R.'d and th a t defendant com m itting a  crim e, which then 

brings the judge's decision under public scrutiny. Suffet concluded:

The reason why the judge adheres to  the sam e bail standards as 
the prosecutor now becom es c lear. Handling down bail 
dispositions which fa ll tow ard the  severe end o f the  bail scale  
(much in line with th e  kinds of dispositions suggested by the  
prosecution) more broadly diffuses the responsibility for 
releasing the defendant. If the judge were to make more 
frequent use o f R.O.R. or se t generally  lower bail am ounts, he 
would not be sharing the  responsibility for the defendant's 
release quite as much. If as assumed the  judge is aw are o f the 
ever p resen t possibility o f negative public response should a 
case go wrong, it  is to  be his in te res t to  increase o thers ' share 
in the responsibility fo r re lease  by being more severe. Thus, he 
finds him self in the sam e position as the prosecutor bu t for 
d iffe ren t reasons. The p rosecu tor is supposed to rep resen t the  
public in te rest according to  the prescrip tions o f his role.The 
judge, however, m ust keep the public in mind because, as the  
final decj^ion-m aker he is the most vulnerable ta rg e t of 
criticism .

Observations of court p rac tices over the past five years and 
conversations with assistan t d is tr ic t a tto rneys, defense counsel and judges 

have led me to conclude th a t the basic pa tte rn s  o f setting  bail have not 
changed.

In a  just system , any relationship found betw een sentencing and
R.O.R. recom m endation should m anifest itse lf equally among all

12defendants irrespective of the ir race or e thn icity . Some researchers 

however argue th a t the  bail system  as i t  exists today, does, in e ffe c t, tr e a t  
m em bers of minority groups less favorably than whites. It is d ifficu lt to 

argue th a t charge, prior record , prior record of court appearances, and 
R.O.R. recom m endation have little  or no bearing upon the defendant's 

chances o f appearing before th e  court for fu tu re  court dates.
If these are legally accep tab le  fac to rs  upon which to judge w hether a 

defendant should be held or released  prior to  tria l, then they should have no 
e f fe c t  upon the u ltim ate  sen tence a defendant receives when race o f the 

defendant is co rrelated  with p re tria l deten tion  s ta tu s  and u ltim ate  
sentence. R esearchers like McDonald believe th a t p re tr ia l detention sta tu s  

does have an e ffe c t upon the  sentencing o f the  defendant and if this is true 
and the determ ining fac to r  is an economic one, the ability  o f the  defendant
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to  pay his/her way out o f p re tr ia l detention, then the e ffe c t may be more

harm ful to blacks and Hispanics due to the fa c t th a t they are usually found
a t the lower ends of the econom ic scale —especially those who com e 

13
through the C. J.S.

I shall discuss f irs t the e ffe c t o f p re -tr ia l detention s ta tu s  upon the 
offender and then discuss w hether p re -tr ia l detention sta tus has a more 

harm ful e ffec t upon m inority members in gun possession cases.
The Legal Aid Society o f New York in 1973 filed su it on behalf o f a 

defendant nam ed John Bellamy and on behalf of a ll ja iled  defendants. They 

argued th a t the " s ta te ’s money bail system  unfairly dam aged th e ir chances 

for acq u itta l and favorable trea tm e n t a t  tim e o f sentencing, if convicted." 

They supplied s ta tis tic a l evidence to support th e ir argum ent th a t the  " fac t 
o f detention itse lf causes those detained to be convicted much more 

severely than those released." However, the New York S ta te  Supreme C ourt 

A ppellate Division re jec ted  this argum ent and s ta ted :

Both experience and logic show us th a t, a ll o ther im perfections 
and discrepancies aside, the p la in tiff’s figures and s ta tis tic s  are 
but a  shadow of rea lity , misconstruing cause and e ffe c t and 
putting the  c a rt before th e  horse. A judge in his expertise  and 
in applying the bail rules hereto fore se t fo rth , People ex rel.
Lobe 11 v. McDomnel my decide to hold the defendant. It is not 
because bail is required th a t the  defendant is la te r  convicted.
It is because he is likely to be convicted th a t bail may be 
required. To put i t  another way, 'figures don't lie, bu t liars 
figure.'

The factors for allowing bail, when properly applied, generally 
lead to  the conclusion  th a t those denied bail are  more likely to 
be convicted, and if th e  s ta tis tic s  prove this out, as they do, it 
shows th a t the system  is working ra th e r than, as p la in tiffs  
contend, th a t it  is , instead, de trim en tal to  a defense against an 
accusation.

The Appellate court assumed th a t judges know the "worth" of each case 

before then and what kinds o f sentences o ther judges would impose. 

However, most judges se tting  bail a t arraignm ent will not be the judge a t 
la te r  court appearances where the defendant is most likely to plea guilty. 

Also if a defendant can pay his/her way out of the system , the judge's 
prediction argum ent is not valid, especially if it can be shown th a t once a 

defendant is out, he/she is subjected to less severe dispositions and 
punishments then a defendant who is held in on bail. However, both sides
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may be partially  co rrec t in the ir in te rp re ta tion  o f what causes the 

correlation betw een p re tr ia l deten tion  sta tus and harshness of sentence. 

Judges may indeed use p re tr ia l detention s ta tu s  as a means of predicting 
which defendants will u ltim ate ly  face  ja il or prison sentences, using 

indicators such as the  na tu re  and severity  of th e  defendant's prior crim inal 
record .Nonetheless a f te r  the  in itia l decision a t  arraignm ents and the  bail is 

se t, the fac t of being held in custody may se t in motion a  number of 

consequences which by their very nature hav an e f fe c t upon the  final 

disposition and sen tence o f  the defendant.

From s ta tis tic a l anlysis, court observations, and interview s with 
defendants, prosecutors, defense counsel and o ther court officials, 

McDonald lists a  number o f ways which a  defendant su ffers  a  disadvantage 

if  he/she is held in p re -tr ia l detention:

(1) D etention Raises th e  D efendant's Costs. For every  day a  
defendant being held in p re -tr ia l detention doesn't plead 
guilty, he pays the  price of having spent another day 
behind bars. Where defendants are  in custody, the  cost of 
pleading guilty  to  any kind o f sen tence is low er than it  is 
for defendants who are "on the s tree t" . The d is tr ic t 
a tto rney  and th e  judge can o ffer th e  detained defendants 
a  much less a ttra c tiv e  sentencing agreem ent, knowing 
th a t being in custody exac ts a  heavy penalty  for delaying 
in  hopes of a  b e t te r  deal.

The defendant a t  lib e rty  is in a  b e tte r  position to  le t the 
situation rem ain s ta tic . Delaying ta c tic s  can be used by 
the defendant a t  liberty  because witness get "cool" and 
memories fade. D efendants who are detained also use 
this ta c tic  bu t i t  is more costly  for then to  do so:

(2) Weakening the Ability to P repare A D efence. Being held 
in p re -tria l detention makes the work of the  defense 
atto rney  harder. H e/she must make ex tra  e ffo rts  to visit 
the defendant and discuss stra tegy . It is also more 
d ifficu lt for the defendant held in to find potentially  
helpful w itnesses and to "cool out" hostile ones.

(3) R estricting the D efendants' Ability to  'C ooperate" with 
Prosecutors and Police.

D efendants a t liberty  while negotiating the ir case are 
able to trade more easily with the  p rosecutor and thereby 
obtain more advantageous plea and sen tence concessions. 
Defendants are  able to help them selves by working with 
police as inform ants and by introducing undercover
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policemen to the ir accom plices, the ir drug dealing 
"connections" and so forth . Jailed  defendants are less 
able to  stick  these kinds o f quid pro quo.

(4) Presenting Oneself As a  Bad Risk.

Judges forced to assess the chances of a defendant's 
breaking the law again if he is sentenced to  probation or 
some other sanction which allows him to stay  in the 
com munity. A defendant a t  liberty  can g e t a  job, go to  a 
m arriage counselor, be trea ted  fo r drug or alcohol abuse, 
he can a tte m p t to  make res titu tio n  on his own in tia tive, 
thus presenting h im /herself to  the judge as som eon^w ho 
can be  trusted  in th e  com m unity and not a  risk to  it.

It is fa ir to  sum m arize McDonald's findings as follows:

In determ ining the in /o u t decision, prior record was generally 
found to be more im portan t than the nature of the  o ffense 
com m itted, m easured e ither by arraignm ent or conviction 
charges. However, the  length  o f im prisonm ent by th e  level of 
the conviction charge, and th e  offenders' prior crim inal record 
was o f  secondary im portance. For both the in /ou t and sen tence 
length decisions, w hether or not th e  offender was in p re -tr ia l 
detention a t  tim e o f sentencing was found to have a  strong and 
independent im pact on the sen tence imposed. Those in 
detention were generally more likely to get ja il or prison 
sentences and for longer term s than  those a t liberty . This 
probably resulted  from  th e  fa c t th a t offenders in detention 
were less able than those a t liberty  to win favorable 
concessions from  prosecu tors and judges.

P re -tria l detention s ta tu s  for the  1979-1981 sam ple is illu stra ted  in 

chart 4.0. The percen tage o f  those held in p re -tr ia l detention significantly  
increased a f te r  the  law went into e ffec t. 62.8% were held in p re -tria l 

detention a f te r  the law while only 56.9% w ere held in p re -tr ia l deten tion  
had prior convictions before th e  law and this increased to  73.7% a f te r  the 

law. There was a  significant increase in the percen tage o f defendants who 

had prior convictions and w ere being held in p re -tria l deten tion  (Z=2.97 
above the critica l value of 1.96). The relationship betw een being held in 

p re -tr ia l detention and ja il tim e (see chart 4.2) indicates th a t o f those 

defendants who were being held in p re -tr ia l detention 67.7% w ere 
sentenced to ja il sen tences before the law. A fter the law 64.4% w ere 

sentenced to ja il term s. As one would expect 76.6% of those defendants 
who were not held in p re -tria l detention, did not receive ja il sen tences 
before the law and 80.0% did not receive ja il sentences a f te r  th e  law. Very 
few defendants in Crim inal court will re tu rn , once released from detention
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Chart 4.0 Felony gun possession arrests by pre-trial detention by 
before and after the law.

BEFORE
IN 62

(56.9)

PRE-TRIAL
DETENTION
MEATUS OUT '47(43.1)

TOTAL 109
(100 . 0 )

N1 = 3.84 1 df p .05)

AFTER
59
(62.3)

35
(37.2)
94
(100 . 0 )

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study

157



Chart 4.1 PRIORS BY PRE-TRIAL DETENTION STATUS

BEFORE
?RIORS IN OUT TOTAL

HAVE 54
(62.1)*
(49.5)**

33
(37.9)
(30.3)

87
(79.8)

HAVE NO 
PRIORS

8
(36.4)
(7.3)

14
(63.6)
(12.8)

22
(20.2)

TOTAL 62
(56.9)

47
(43.1)

109
(100.0)

(X2= 3.74, 1 df p .05)

PRIORS IN OUT TOTAL
HAVE 42

(73.7)
(44.7)

15
(26.3)
(16.0)

57
(60.6)

HAVE NO 
PRIORS

17
(45.9)
(18.1)

20
(34.1)
(21.3)

37
(39.4)

TOTAL 59
(62.3)

35
(37.2) (100.0)

(X2= 6.24, 1 df. p .01)

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study.
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Chart 4 .2 PRE-TRIAL DETENTION STATUS BY JAIL TIME

BEFORE
JAIL NO-JAIL JAIL TOTAL

IN 20 42 62
(18.3)** (38.5) (56.9)
(32.3)* (67.7)

OUT 36 11 47
(33.0) (10.1) (43.1)
(76.6) (23.4)

TOTAL 56 53 109
(51.4) (48.6) (100.0)

AFTER

NO-JAIL JAIL TOTAL
IN 21 38 59

(22.3) (40.4) (62.8)
(35.6) (64.4)

OUT 28 7 35
(29.3) (7.4) (37.2)
(80.0) (20.0) (37.2)

TOTAL 49 45 94
(52.1) 47.9 (100.0)

* Raw %
** Total %

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study.
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to  re tu rn  to court to plead guilty  to a sentence th a t involves ja il tim e. 

C hart 4.3 illu stra tes  the comparisons betw een prior convictions, p re - tr ia l 

detention and ja il s ta tu s . There seem s to  be a  correlation  betw een being 

sentenced to  ja il tim e and being held in p re -tr ia l detenteion s ta tu s  and ja il 

tim e. There is a  strong co rrelation  betw een those defendants who have 
p rio r convictions and are  being held in p re - tr ia l detention and who receive 

ja il sentences. Before the law 73% of those who had m isdem eanor 

convictions and were held in p re - tr ia l deten tion  received as opposed to  only 

30% who received ja il sen tences who w ere not held in p re - tr ia l deten tion  
and who had prior convictions. A fter the  law the co rrelation  rem ains 

v irtually  the same. Seventy-four percen t of those who had prior 

convictions and who w ere held in  p re - tr ia l deten tion  received ja il sentences 

as opposed to  only 30% of the  defendants who had prior convictions who 

w ere not being held in p re -tr ia l detention who received ja il sentences.
I t has been shown th a t th e re  is a  relationship betw een p re -tria l 

detention status, prior conviction and ja il sentences. When waiver was 

cross-tabulated  with p re -tr ia l deten tion  s ta tu s  a significant relationship 
was also found. It would seem th a t the reason why defendants who waive 

indictm ent by grand jury proceedings receive ja il sen tences fa r less o ften  
than  those who did not waive ind ic tm en t is th a t those who waive are  less 

likely to  be held in p re -tr ia l deten tion  and a re  th ere fo re  less likely to  plead 

guilty to  a  sentence th a t involves incarcera tion .
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Chart 4 . 3 PRIOR CONVICTIONS BY PRE-TRIAL DETENTION BY JAIL TIME

BEFORE

AFTER

86
HAD PRIOR CONVICTIONS

53 ( 6 1 )
u

33 ( 3 9 )  
OUT>

40  ( 7 3 )  
JAIL TIME

1 3 ( 2 7 )
NO JAIL TIME

10 ( 3 0 )  
JAIL TIME

2 3 ( 7 0 )
NO JAIL TIME

54
HAD PRIOR CONVICTIONS

39 ( 7 3 )  
IN

15 ( 2 7 )  
,OUT

29 ( 7 4 )  
JAIL TIME

10 ( 2 6 )
NO JAIL TIME

5 ( 3 3 )  
JAIL TIME

10 ( 6 4 )
NO JAIL TIME

Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study.



3. Prior Criminal Conviction and Sentencing

Prior crim inal conviction has been used by judges, p rosecutors and 

defense counsel as a  "rule of thum b” in estim ating the  possible 

dangerouness of the defenant. In many instances, the s ta rtin g  point for 

negotiations o f a  defendant’s sen tence will s ta r t  w ith a recognition by all 

p a rties  o f  the defendant’s la s t sen tence: th a t is, if  the defendant received 

a  th ree  month jail sen tence la s t tim e around, the  s ta rtin g  point fo r p lea- 
negotiations will be no low er than  th ree  months depending upon the natu re  

o f the  present case and the  na tu re  of the defendant's prior convictions. 
This is true  not ju s t fo r ja il  sen tences fo r a ll sentences.

As shown by McDonald prior crim inal record e ffe c ts  length  and type 
o f sentence. His findings showed th a t persons with 'lo n g er crim inal 

records are  more likely to  receive ja il or prison sen tences and longer ones 

a t  tha t"  and th a t prior record strongly influenced the  in /ou t decision. His 
findings a re  clearly  illu stra ted  in the tab le  below:
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Chart 4.4

Type o f Prior 
Record

no record

a rre s t no 
conviction

conviction 
b u t no ja il 
prob. fine

conviction 
sen t, to  disc.

conviction 
sen t, to 
probation

conviction 
sen t, to 
ja il/prison

PRIOR CRIMINAL RECORDS <5c SENTENCE 
IMPOSED

Sentence Received

P rison /Jail Probation F ine/D ischarge # of Cases

19.1

31.2

31.7

39.1

46.5

70.2

50.7 

50.0

51.5

56.5

43.7

32.7

30.1

20.4

16.8

4 .3

9 .9

6 . 2

(205) 100% 

(142) 100%

( 101) 100% 

(46) 100%

(142) 100%

(325) 100%

Source: Douglas McDonald, On Blaming Judges: Crim inal Sentencing
Decisions in New York C ourts, (New York: C itizens Inquiry on Parole and 
C rim inal Justice , 1982), p 64.

The resu lts  were what would have been expected: those who had prior 

convictions where they had been sentenced to  ja il, received ja il or- prison 
sen tences in 70.2% o f the  cases and those who had not crim inal records 

received probation or fines in 80.8% of the  cases. The relationship
i

betw een prior a rres ts  and sentencing of defendants charged with gun 
possession was previously dem onstrated .

It should be noted th a t the  New York Penal Code does not specify the 
use o f p rio r records in determ ining sen tence o f the  defendant except for 

"second felony o ffender,” "persisten t felony offender" and "youthful

offender." However, McDonald found th a t even when these designations
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w ere accounted for s ta tis tic a lly  there  rem ained a strong correlation

betw een prior record and length and type of sentence. This correlation  he

a ttribu ted  to the inform al rules used by judges and prosecutors to
determ ine the recom m endated sentence and the  u ltim ate  sentence the 

15defendant receives.

In the 1979 sam ple 79.8% had prior convictions and in the 1981 

sample 60.0% had prior convictions. There was a decrease in the  

percentage o f the  defendants who had prior convictions a f te r  the  law (see 

chart 5.0). C hart 5.1 shows the natu re of prior convictions of those 
defendants a rres ted  and convicted  o f gun possession. Most defendants who 

had prior convictions both before and a f te r  the law had few felony 

convictions. Only 18.4% of the  defendants had felony convictions before 

the law and 21.1% had felony convictions a f te r  the  law. Most defendants 

had violations -  79.3% before th e  law and 89.5% a f te r  the  law. This resu lt 

adds support to  the notion th a t those who are  arrested  fo r the sole crim e of 
gun possession are  not likely to  have com m itted violent s tre e t crim es.

C hart 5.2 show th a t a f te r  th e  law th e  percen tage o f those defendants 

who had prior convictions and who went to ja il increased from 57.5% 
before the law to 64.9% a f te r  the  law. A Pearson correlation  perform ed on 

the  data  indicated a  relationship betw een having prior convictions and 

received ja il sentences (r=.37,p^.001). If a  defendant had prior convictions 

he/she was more likely to  rece ive  a  ja il sentence.
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Chart 5.0 Defendants Charged with PL 265.02 with Prior Convictions

BEFORE AFTER

Priors 87 57 144

(7 9 .8 )  (6 0 .6 )

no 22 37 59

priors (2 0 .2 ) (3 9 .4 )

TOTAL 109 94 203
(100. 0 ) (100. 0 )

(X2=6.14 1 d f p<  .02)

Source: Bronx P re-law /P ost law Sample D ata (1984); L. P ete  Gun
Study
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Chart 5.1 Prior Convictions by Nature of Prior Convictions

Felonies Misdemeanors Violations

Before 16 57 69
(1 8 .4 ) (6 5 .5 )  (7 9 .3 )

A fter 12 31 51
(2 1 .1 ) (5 4 .4 )  (8 9 .5 )

Source: Bronx Pre-law /Post law Sample D ata (1984); L. P ete  Gun Study 

C hart 5.2 Prior Conviction by Ja il 

Before No Ja il Ja il

Yes 37 50
(3 3 .9 )* *  (4 5 .9 )

(4 2 .5 )*  (5 7 .5 )

No 19 3
(1 7 .4 )  (2 .8 )

(8 6 .4 )  (1 3 .6 )

T otal 56 53
(5 1 .4 )  (4 8 .6 )

(X2=13.50,ldf, p< .0002)
(C hart continued)

Source: Bronx Pre-law /Post law  Sample D ata (1984); L. P ete  Gun Study

T otal

87

(7 9 .8 )

(7 9 .8 )

22

(2 0 . 2 )

109

(100. 0 )
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After No Jail Total

Yes 20 37
(2 1 .3 )  (3 9 .4 )

(3 5 .1 ) (6 4 .9 )

No 29 8
(30 .90  (8 .5 )

(7 8 .4 ) (2 1 .6 )

T o tal 49 45
(5 2 .1 ) (4 7 .9 )

(X2= 16.84 ,ld f,pC 001)

♦♦ to ta l percentage 

♦row percentage

Sources Bronx P re-law /Post law Sample D ata (1984); 

Study

57

(6 0 .6 )

37

(3 9 .4 )

(3 9 .4 )

94
(100. 0 )

i. P ete  Gun
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4. Ethnicity and Sentencing

A recurring question in social research  on the crim inal ju stice  system

is w hether ethnicity  plays a  role in how a  defendant is tre a te d  by the

system -the circum stances surrounding apprehension, a rre s t, charge, pre -

tr ia l detention status, conviction and sentence. A common cry is th a t

m inority group members, such as blacks and Hispanics, are  trea ted  more

harshly by the system , from  the police o ffice r who a rres ts  them  to the
judge who sentences them  and the  paro le board members who may shorten

the ir sentence. Sociologists usually c ite  the overrepresen tation  o f

members of m inority groups th a t are  brought into the  crim inal ju stice
system  to  justify  th e ir concern th a t m inority group m em bers su ffer from

discrim inatory p rac tices and a ttitu d es  by individuals in positions o f power
17in the crim inal ju stice  system . One need only look a t s ta tis tic s

prepared by the  Bureau o f Ju stice  S ta tis tic s  to  understand the g rav ity  of
th e ir concern:

1. The number o f black victim s and crim inals is 

disproportionately high. Blacks were 

victim ized by crim e especially violent crim e, 

a t a higher ra te  than whites. Black males 
sustained the  highest v ictim ization roles of 

any race/sex/group, largely because of the ir 

vulnerability  to  robbery;

2. Blacks, who constitu ted  12% of the U. S.
population in 1980, accounted for 26% of all

a rres ts  in 1981, 34% of all Uniform Crime 

R eport crim e index a rrests , and 46% of a ll a rres ts  
for violent crim e; blacks made up 40% of 
those in local ja ils and 47% of those in S ta te  

prisons;
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3. The p a tte rn  of rac ia l involvem ent in a rres ts  

shown in police records closely parallels th a t 

reported  by victim s of crim e in th e  N ational 

Crim e Survey. For exam ple, about 40% of the 

persons a rrested  for robbery in 1979 were 

black m ales aged betw een 18 and older; victim  

reports for the sam e period suggested th a t 

44% o f all robberies were black m ales aged 18 

or older;

L ifetim e probability  of incarceration  is six 
tim es higher for blacks. The likelihood th a t 

any adult m ale will have served tim e in a 

juvenile or adult ja il or prison by age 64 is 

estim ated  to  be 18% for blacks, 3% for w hites. 

However, a f te r  the f irs t confinem ent, the 

likelihood o f fu rther com m itm ents is sim ilar 
for w hite and black males;

C onsistent with the ir a rre s t p a tte rn , blacks 

were more likely than whites to have been 

sentenced to prison for violent crim es, 

particu larly  robbery and less likely to have 

been sentenced for property  crim es, 

particu larly  burglary;

The proportion o f Hispanics in prison and jails 
is g re a te r  than the  proportion of Hispanics in 

the  to ta l U. S. population. 15 million 

Hispanics m ade up 6% of the U. S. population 

Hispanics, both black and w hite, accounted for 

12% of a ll a rres ts  for violent crim es and 10% 
of all a rre s ts  for p roperty  crim es in 1981;
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Hispanics made up 10% of the m ale prison
population in 1979 and 11% of the jail

population in 1978. They made up 7% of the

fem ale prison population in 1979 and 7% of the

ja il population in 1978. They were also more

likely than non-Hispanics to be serving tim e
for violent crim e, but overall they resem bled

w hites ra th e r than blacks in the types of
18

crim es for which th e re  w ere imprisoned.

A number o f studies have shown a  relationship betw een ethn ic ity  and 
sentencing. In 1961, Henry Allen Bullock conducted a  study in which he 

sought to  look beyond existing o ffic ia l crim inal s ta tis tic s  to  show w hether 
m inorities suffered from discrim inatory  p rac tices  and a ttitu d es  in the  

crim inal ju stice  system . He s ta te d :

We have a ttem p ted  to  make an objective study of 
rac ia l and non-racial bias a t  the  judicial level o f law 
enforcem ent by seeking to  te s t  these  assum ptions:

1. The length of prison sen tence will be 
significantly  associated with non-racial 
ch a rac te ris tic s  o f the offender o f both legal 
and ex tra -legal nature;

2. Negro prisoners will be found to  possess these 
non-racial ch arac te ris tics  in g re a te r  
proportion to the ir number than will white 
prisoners;

3. Negro prisoners will be found to  receive long 
sentences in g rea te r  proportion to the ir 
number than will w hite prisoners even when 
the two groups are  sim lar in o ther 
ch a ra c te ris tic s  found to ^ ^ e  associated with 
length o f prison sentence.

Bulloch collected data  through a  survey of prisoners in the Texas S ta te  
prison a t Huntsville in 1978. Bulloch found th a t black prisoners are  more 

likely than white prisoners to  be com m itted for an offense for which juries 

(that were mostly composed of whites) usually assess long sen tences—
on

property crim es. «7n



Over tw enty  years la te r , the Rand Corporation conducted a  two y e a r

study called, "Racial D isparities in the Crim inal Ju stice  System" which was

sponsored by the N ational In stitu te  of C orrections, a division of the  Justice

D epartm ent. In th a t study, it was found th a t blacks and Hispanics in
California, Michigan, and Texas received longer sen tences and spent more

tim e in ja il than whites convicted of sim ilar offenses and with a  sim ilar

crim inal records. In C alifornia alone they found th a t the C alifornia judges

imposed sentences on the  average o f 6 1/2 months longer for Hispanics and
1 1 /2  months longer for blacks than for w hites. In Michigan, blacks ge t

average sentences th a t are more than 7 months longer and in Texas blacks

average 3 1/2 m onths longer, while Hispanics sentences are 2 months

longer. Hispanic prisoners in Michigan were not surveyed because they did

not make a  sizable percen tage o f the population. It was also found th a t

blacks and Hispanics serve a  g re a te r  proportion o f the ir original sen tences

in those s ta te s  than w hites. In C alifornia, Hispanics serve 5 months longer

and blacks were found to serve nearly 2 1/2 months longer than whites. In
-  21

Texas, blacks serve about 8 months longer.

Most recently  th e  association betw een race and sen tence was brought
again to  public a tten tio n  by the resu lts found by a  study of the  relationship

betw een the v ictim 's race and the imposition o f the death  penalty. The
la te s t study conducted by Samuel Gross and Robert Mauro o f the  Stanford 

21University was a review o f 17,000 homicides cases from 1976 -  1980. 

Their findings indicated th a t "the legal system  values w hite lives more than 
black lives." The 17,000 cases resulted  in 340 death  sentences in Georgia, 

Illinois, Oklahoma, Arkansas, North Carolina, Mississippi, and Virginia. The 

researchers s tud ied  crim inal hom icides, in which negligence was not a 
fa c to r  and th e y  were know suspects, a t  least 15 years old a t the tim e o f 

the  killing. In each o f the  eight sta tes , they found a person was more likely 

to be sentenced to death if he had killed a w h ite ,ra ther than a black,and in 

some s ta te s  far more likely, as in Georgia. Of 773 slayings of w hites, the 

death  penalty was imposed in 67 cases or 8.7%. But in the 1345 slayings of 

blacks only 12 resu lted  in death penalties or 9/10**1 of 1%.
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Although the researchers did not seek to determ ine th e  reasons for the 

d ifferences found, they speculated  th a t (1) unconscious racism  on the p a rt 

o f the prosecutor, judge, and jurors who value white life  more than black 

life  exists or (2) a  tendency fo r largely w hite jurors to identify  with w hite 
victim s exists. Their finding rein force the  findings o f Bullock th a t one a 

blade intrudes in to  the white com m unity the penalties are  more severe
than if  he had com m itted  the  sam e crim e in the  black com m unity against

22
black victim s.

Although p rac tices o f rac ia l discrim ination were found in southern 

and w estern s ta tes , a study conducted by McDonald ind icated , th a t a t  le ast 
for th ree  New York counties, such p a tte rn s  o f  d iscrim inatory  trea tm e n t did 

not exist. He s ta ted  th a t the re  was no basis fo r the  commonly held notion 

th a t "courtroom culture in New York is d istinctly  biased against ethnic 

minorities." He concluded:

...th e  ethnic backgrounds o f convicted offenders in prisons 
and ja ils seem a t f irs t glance to  support this belief. 
Regardless of this however, s ta tis tic a l analysis of our 
th ree  county sam ple provides no evidence th a t prejudical 
a ttitu d es  genera te  ethnic d ifferences in sentencing 
decisions. Blacks and Hispanics in the sam ple where only 
slightly likely to  go to  ja il or prison than w hites (37% 
verses 33.8%). The d ifferences in percen tages receiving 
probation as opposed to  o ther non-incarcerato ry  sentences 
was sim ilarly minimal. Whites did receive on average 
somewhat sho rte r im prisonm ent sentences. But these 
d ifferences w ere the  resu lt o f blacks and Hispanics having 
longer crim inal records and higher charges. Once these 
fac to rs  w ere taken in to  account s ta tis tica lly  the  a j^ a re n t 
relationship betw een e thn ic ity  sentencing vanished.

McDonald did imply th a t prior record may be the b e tte r  ind icator as to 

length  and type o f  sen tence ra th e r than race. This conclusion is supported 

by research  done by J . D. H ew itt in 1975 in S ea ttle , Washington. He 

conducted a  m ultivariate  analysis o f legal and ex tra -legal fac to rs  in judical 

sentencing. Using a sam ple o f 504 convicted felons H ew itt em phasized casual 

modeling and path analysis to determ ine the e ffe c t o f sex, race , m arita l 
s ta tu s, education, socioeconom ic sta tu s, work history and dependents on 

judical sentencing. Intervening variables believed likely to m ediate
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portions o f  the sentence w ere prim ary offense, prior record , use o f weapon

or violence, number o f  in itia l charges, bail, plea, probation and prosecution

presentence recom m endations. Analysis of the 504 offenders' records

showed th a t only 5 o f the  individual variables had s ta tis tic a l significance:

sex, race, education, work history, and dependants. Race as a  variable had
little  d irec t e ffec t, but was closely re la ted  to the fa c t th a t non-whites

w ere more likely to have had prior records, were more likely to have used

weapons or violence and were more likely to be convicted of robbery.

Variables which appeared to  be most responsible for m ediating the to ta l
e ffec ts  w ere prior record, use of a  weapon or violence, bail and the

24prosecution and probation p resen tence recom m endation.

O f the few gun studies th a t have looked a t race as a  variable a ffec tin g  

sentencing, Beha found th a t th e re  was no significant d ifference "in term s 
o f sex, race  or occupation betw een the  B artley-Fox defendants and those 

prosecuted in 1974. Although many c ritic s  w ere concerned th a t the black 

community would be disproportionately penalized under the  new sanctions 

th e re  was a  noticeable decline in the proportion o f defendants who were
oe 1

blade. Rossman, P ierce and Bowers found in the ir follow-up study of 

the  e ffec t of the B artley-Fox law, th a t the re  was no evidence of a 
discrim inatory p a tte rn  in th e  prosecution and sentencing o f B artley-Fox 
defendants.^®
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The ethnic breakdown o f the Bronx population during 1980 when 
com pared to  the ethnic breakdown of the  '79-81 populations reveals th a t 

whites and blacks were overrepresented in the before and a f te r  sam ples 

(X =26.89,4 d f ,p ( .001) (see ch a rt 6.01 and 6.1) and th a t whites w ere underre­

presented in the  before and a f te r  sam ples.

BREAKDOWN OF THE BRONX 1980

Hispanic Population 396,353 (3 3 .9 )

Black Population 348,744 (2 9 .9 )

White Population 396,836 (3 3 .9 )
(not Hispanic)

O thers 27,067 (2 .0 )

T otal 1 ,169,000

SOURCE: U.S. Dept, o f Com m erce, Bureau o f Census, 1983.
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Chart 6.1 ETHNIC BREAKDOWN BY before and after the law

BEFORE AFTER

Whites 24 16
(2 2 .0 )  (1 7 .0 )

Blacks 41 44
(3 7 .6 )  (4 6 .8 )

Hispanics 42 31
(3 8 .5 )  (3 3 .0 )

O thers 2 3
(1 .8 )  (3 .2 )

T otal 109 94
„ (100. 0) (100. 0 ) 

X =26 89,4df,p<..001 
Source: Bronx P re-law /Post law  Sample D ata (1984); L. P e te  Gun 
Study

C hart 6.01 ETHNIC BREAKDOWN OF BRONX POPULATION BY ETHNIC 
BREAKDOWN OF '79-81 SAMPLE.

Sample Population

White 40 (1 7 .0 ) 396,836 (3 3 .9 )

Black 85 (4 6 .8 ) 343,744 (2 9 .9 )

Hispanic 73 (3 3 .0 ) 396,353 (3 3 .9 )

O ther 5 (3 .2 ) 27,067 (2 .0 )

T otal 203 1 ,169,000

Source: U.S. Census 1980; Bronx P re-law /Post law Sample Data(1984); L. P e te  Gun Study
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If police o fficers are  not stopping, searching or observing blacks and 

whites with any more vigor than they do Hispanics then the  explanation for 

the overrepresentation of blacks may be due to: (1) the fa c t th a t blacks 

and whites possess more guns than Hispanics and/or face  the  possibility of 

being stopped, observed or searched and arrested  by police officers more 

than Hispanics; and (2) Blacks live and work in some of the  most deprived 
neighborhoods in the  Bronx and in New York City; the  need to carry  and 

possess guns may from th e ir point o f view be justified  when w eighted 

against the  fear o f becom ing a  victim  of  a  violent crim e. But this th re a t 

and the conditions th a t many blacks must live under is true  also for many 

Hispanics and some whites. Perhaps Hispanics have a higher level of 

to lerance fo r violent s tre e t crim e or fee l th a t possessing a  gun sam ple is 
not a  rea lis tic  or m eaningful choice.

Since we do not know how many blacks, Hispanics or w hites are 
actually  carrying illegal guns in the  Bronx, we cannot determ ine if blacks 

a re  overrepresented in the '79 -  '81 sam ples; for the  sam e reason we cannot 

determ ine if whites are  underrepresented. Blacks may carry  more illegal 

guns and there fo re , are more likely to be arres ted . However, if blacks are 

more likely to be stopped because they are  black, then we would see an 

overrepresentation  of blacks arrested  for gun possession w hether they 

actually  carry more guns or not. Likewise, if whites are  less likely to  be 
stopped, then we would expect to  find less a rre s ts  for gun possession among 

whites. This becom es evident when one considers the  fa c t th a t the  typ ical 

a rre s t for gun possession resu lts  from a  police o fficer stopping individuals 

fo r a  minor infraction, which o f itse lf would not lead to an a rre s t. The 

o fficer observes the gun on the  person of the  defendant or observes it  on 

the floor o f a car and the a rre s t is made.

C hart 6.1 also reveals th a t there  was a 9.2% increase in the 
percentage o f blacks indicted  for gun possession from 37.6% (n=41) to 

46.8% (n=44) but a  decrease o f 5% in the  percen tage o f Hispanics indicted 
fo r gun possession from 38.5% (n=42) to 33.0% (n=31) and a  4% decrease in 

the percentage of w hites indicted for gun possession from 22.0% (n=24) to 

17.0% (n=16). The increases and decreases w ere found to be s ta tis tica lly
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significant. Assuming th a t the  proportion of blacks, Hispanics and whites 
had not radically changed over the  period studied, one can only specu la te  

as to  the  reason fo r  the  9.2% increase am ongst blacks a rrested  for gun 

possession. D iscrim inatory a rre s t p a tte rn s  o f the  police may be 
responsible, however police a rre s t p a tte rn s  did not change in o ther large 

c itie s  like Boston, where blacks were overrepresented  in the ir crim e 

s ta tis tic s  and where m andatory minimum sentences w ere enacted for 
illegal gun possession.
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1. Disposition by Ethnicity, Guilty Pleas and Jail Sentences

Most defendants who a re  indicted for 265.02 gun possession do not go 

to  tr ia l  bu t pleaded guilty. This rem ains tru e  when ethn ic ity  is taken into 
consideration. The guilty p lea dispositional p a tte rn  can be observed by 

looking a t  chart 6.2. The percen tage  o f the blacks, Hispanics and w hites to  

pleaded guilty rem ained v irtually  the sam e both before and a f te r  the  law. 
Seventy-eight percen t (n=32) o f blacks pleaded guilty  before the  law and 

73% (n=32) a f te r  the law; with 86% (n=36) o f the Hispanics before the law 

and 84% (n=26) a f te r  the law and with 83% (n=20) of th e  w hites before the 

law  and 75% (n=12) a f te r  the law  pleading guilty.

Although blacks showed an increase in the  percen tage of the to ta l 

population, they did not increase by as much in the percen tage o f guilty 
pleas. There was only an increase of 8% and there  was not a  significant 

increase in the  percen tage o f blacks th a t pleaded guilty to the sam e felony 

charges as a rres ted —265.02. Before the law 56% (n=18) of the blacks 

pleaded guilty to 265.02, a f te r  the  law, 53% (n=17) pleaded guilty to 

265.02. There was an increase in the percen tage of blacks th a t pleaded 

guilty to the lessor felony charge—110/265.02. Black defendants th a t 
pleaded guilty  110/265.02 increased from 25% (n=8) before the  law to  47% 

(n=15) a f te r  the law (Z=2.44 above the c ritica l value of 1.96). Black 

defendants who pleaded guilty  to the misdemeanor charge—265.01 

decreased from 19% before th e  law to 0 a f te r  the law. There was a  slight 

increase for Hispanics, bu t i t  was not s ta tis tica lly  significant.

There was a  slight decrease in the  percen tage o f Hispanics who plead 
guilty  to the  sam e felony charge as a rres ted  and indicted for gun possession 

from 69% (n=25) to 62% (n=16). It is significant th a t in the  above figures 
on charge pleaded to  by defendants o f all th ree  ethnic groups, only white 

defendants plead guilty 100% o f the  tim e to felony charges both before and 

a f te r  the law -  70% pled gu ilty  to the  sam e felony charges as indicted and 

30% to  the lesser felony charge. This is also significant because without a 

finding o f m itigating circum stances the  white defendant faced m andatory 
minimum sentences a f te r  the  law if convicted of felony charges. So it 

would seem th a t although w hites make up much sm aller percen tages o f the  

to ta l population both before and a f te r  the law, whites plead guilty to 
heavier charges than both Hispanics and blacks.
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Whites received ja il sen tences 58.3% of the  tim e before the law (see 

chart 6.3) and 43.8% a f te r  th e  law. Blacks followed with 48.8% before the 

law and 38.6% a f te r  the law, while Hispanics w ere sen t to  ja il 45.2% before 
the law and 58.1% a f te r  the  law . The d ifferences in percen tages w e re n 't  
s ta tis tica lly  significant.
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C hart 6.2 Guilty Pleas by E thnicity  by Conviction Charge 
Whites

To sam e felony 
as charged

Guilty Pleas

B e f o r e / ^  A fter 
20(83) 12(75) 

To lesser felony 
as charged

To m isdem eanor or 
lessor charge

B A 
14(70) 7(58)

B A 
6(30) 5(42)

B A 
(0 )0  0(0)

Blacks

G uilty Pleas

Before A fter 
32(78) 32(73)

To sam e felony 
as charged

To lesser felony 
as charged

To m isdem eanor or 
lessor charge

B A B A B A

18(56) 17(53) 8(25) 15(47) 6(19) 0(0)

Hispanics

To sam e felony 
as charged

Guilty Pleas 
Before A fter 
36(86) 26(84) 

To lesser felony 
as charged

To m isdem eanor or 
lessor charge

B A 
25(69) 16(62)

B A 
8(22) 9(35)

(X2 = 105.04, p £  .001)

B A 
3(8) 1(4)

Source: Bronx Pre-law /Post law Sample D ata (1984), L. P e te  Gun Study



Chart 6.3 ETHNICITY BY DISPOSITION

Before

Black Hispanic White O ther T otal

Ja il 20 19 ‘ 15 0 54
(48 .8 ) (4 5 .2 ) (5 8 .3 ) (0) (4 8 .6 )

No 21 23 8 2 55
Ja il (55 .2 ) (5 4 .8 ) (4 1 .7 ) (1 0 0 .0 ) (5 1 .4 )

T otal 41 42 24 2 109
(100 .0 ) (1 0 0 .0 ) (1 0 0 .0 ) (1 0 0 .0 ) (1 0 0 .0 )

A fter

Black Hispanic White O ther T otal

Ja il 17 18 7 3 45
(3 8 .6 ) (5 8 .1 ) (4 3 .8 ) (1 0 0 .0 ) (4 7 .9 )

No 27 13 9 0 49
Jail (61 .4 ) (4 1 .9 ) (5 6 .3 ) (0 .0 ) (5 2 .1 )

T otal 44 31 16 3 94
(100 .0 ) (1 0 0 .0 ) (100 .0 ) (1 0 0 .0 ) (1 0 0 .0 )

Source: Bronx P re-law /Post law Sample D ata (1984); L. P e te  Gun Study



C hart 6.4 ETHNICITY BY THOSE DEFENDANTS THAT RECEIVED FELONY 
JAILTIME

Before

FELONY JAIL TIME

Race

Black

Hispanics

Whites

O ther

Total

Yes

14
(3 4 .1 )*
(12 . 8 )**

8
(1 9 .0 )

(7 .3 )

5
(20 . 8 )

(4 .6 )

0
(0 .0 )
(0 .0 )

27
(2 4 .8 )

No

27
(6 5 .9 )
(2 4 .8 )

34
(8 1 .0 )
(3 1 .2 )

19
(7 9 .2 ) 
(1 7 .4 )

2
(100. 0 )
(1 .8)

82
(7 5 .2 )

T otal

41
(3 7 .6 )
(3 7 .6 )

42
(3 8 .5 )

24
( 22 . 0 )

2
(1 .8 )

109
(100. 0 )

A fter
FELONY JAIL TIME

Black

Hispanics

White

O ther

T otal

13
(2 9 .5 )
(1 3 .8 )

14
(4 5 .2 )
(1 4 .9 )

5
(3 1 .3 )  

(5 .3 )

2
(6 6 .7 )

(2 . 1 )

34
(3 6 .2 )

31
(7 0 .5 )
(3 3 .0 )

17
(5 4 .8 )
(1 8 .1 )

11
( 68. 8)
(1 1 .7 )

1
(3 3 .3 )

(1 .1 )

60
(6 3 .8 )

44
(4 6 .8 )

31
(3 3 .0 )

16
(1 7 .0 )

3
(3 .2 )

94
(100.0)

* Row percentage
** Total percentage
Source: Bronx Pre-law/Post law Sample Data (1984); L. Pete Gun Study
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C hart 6.5
ETHNICITY BY THOSE DEFENDANTS 
THAT RECEIVED MISDEMEANOR JAIL TIME

Before

MISDEMEANOR JAIL TIME

R ace No Yes

Black 35 6
(8 5 .4 )*  (1 4 .6 )
(3 2 .1 )* *  (5 .5 )

Hispanic 31 11
(7 3 .8 )  (2 6 .2 )
(2 8 .4 )  (1 0 .1 )

White 15 9
(62.5) (3 7 .5 )  (2 2 .0 )

(1 3 .8 )  (8 .3 )

O ther 2 0
(100. 0 ) ( 0 . 0 )

(1 .8 ) (0 .0 )

T otal 83 26
(7 6 .1 )  (7 3 .9 )

A fter

Black 40 4
(9 0 .9 )  (9 .1 )

Hispanic 27 4
(8 7 .1 )  (1 2 .9 )
(2 8 .7 )  (4 .3 )

White 14 2
(8 7 .5 )  (1 2 .5 )
(1 4 .9 )  (2 .1 )

O ther 2 1
(6 6 .7 )  (3 3 .3 )

(2 . 1) (1.10

T otal 83 11
(8 8 .3 )  (1 1 .7 )

*Row percentage
** Total percentage
Source: Bronx Pre-law/Post law Sample Data (1984); L
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Total

41
(3 7 .6 )

42
(3 8 .5 )

24

0
(1 .8)

109
(100. 0 )

44
(4 6 .8 )

31
(3 3 .0 )

16
(1 7 .0 )

3
(3 .2 )

94
(100.0)

. Pete  Gun Study



CHART 6.6
ETHNICITY BY PRE-TRIAL
DETENTION STATUS

B efore

BAIL STATUS

R ace In Out

Black 22 19
(2 0 .2 )*  " (1 7 .4 )
(5 3 .7 )* *  (4 6 .3 )

H ispanic 23 19
(2 1 .1 )  (1 7 .4 )
(5 4 .8 )  (4 5 .2 )

White 16 8
(14.7) ( 7 .3 )  (2 2 .0 )

(6 6 .7 )  (3 3 .3 )

O ther 1 1
( .9 )  ( .9 )

(5 0 .0 )  (5 0 .0 )

T o tal 62 47
(5 6 .9 )  (4 3 .1 )

A fter

Black 25 19
(2 6 .6 )  (2 0 .2 )
(5 6 .8 )  (4 3 .2 )

Hispanic 22 9
(2 3 .4 )  (9 .6 )
(7 1 .0 )  (2 9 .0 )

White 9 7
(9 .6 )  (7 .4 )

(5 6 .3 )  (4 3 .8 )

O ther (3 0
(3 .2 )  (0 .0 )

(100. 0 ) ( 0 . 0 )

T otal 59 35
(6 2 .8 )  (3 7 .2 )

*Total percentage
** Row percentage
Source: Bronx Pre-law/Post law SaniDle Data (1984); L
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Total

41
(3 7 .6 )

42
(3 8 .5 )

24

( 22. 0 )

2
(1 .8 )

109
( 100. 0 )

44
(4 6 .8 )

31

(3 3 .0 )

. 16
(1 7 .0 )

3
(3 .2 )

94
(100.0)

. P ete  Gun Study



2. Ethnicity and Pre-Trial Detention Status

C hart 6.6 com pares e thn icity  by p re -tr ia l deten tion  sta tus. Most 

defendants regardless of e thn ic ity  were held in p re - tr ia l deten tion  and 
w ere being held a t  tim e o f sentencing—56.9% (n=62) before the law with a 

slight increase to  62.8% (n=59) a f te r  the  law. Blacks w ere held in p re - tr ia l 

deten tion  53.0% before the law and 56.8% a f te r  the law.
Although th e re  is no co rre la tion  betw een p re -tra il deten tion  s ta tu s  

and ja il sentence by ethn icity , the re  is a  correlation  betw een ethn ic ity  
and p re -tr ia l deten tion  sta tu s. It is significant th a t for blacks there  

is a  slight increase (from 53.7% before the  law to 56.8% a f te r  the  law); 

for Hispanics there  is a large increase (from 54.8% before the 
law to 71.0% a f te r  the law); but for whites there  is a  decrease (from 
66.7% to  56.3%). The fa c t th a t the  percen tage o f w hites decreaed while 

the percentages for blacks and hispanics increased may be explained 

by the  fac t th a t w hites may have g rea te r resources available to m eet 

bail. However, the percen tage of defendants receiving ja il sen tences 
with prior convictions increased for blacks (from 54% to  60%), and 

Hispanics (from 58% to 78%), but not for w hites (65% to 45%) which 
showed a  significant decrease . It is d ifficu lt to  explain th e  20% decrease 

of whites receiving ja il sen tences with prior convictions, o ther than 

to  suggest th a t often  the  law prosecutors through plea-bargaining and 
judges through sentencing used prior convictions as a  fac to r  in determ ining 

type o f sentence for blacks and hispanics, bu t not for whites. This may 

ind icate  a  rac ia l basis on th e  p a rt o f prosecutors or judges, or i t  may 
be th a t the re  is a  significant d ifference in the  natu re  o f prior convictions 

o f blacks and Hispanics when com pared to whites. Blacks and Hispanics 

may have more prior gun convictions, or convictions th a t involve violence 

against the person.

3. E thnicity and Prior Conviction

The relationship betw een e thn icity  and prior convictions can be seen 
on chart 6.7. The percen tage of those defendants who had prior 

convictions decreased for a ll ethnic group—blacks 32.1% (n=35) before the 

law, 26.6% (n=25) a f te r  the  law; Hispanics 28.4% (n=31) before the law,
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Chart 6.7 ETHNICITY BY PRIORS BY JAILTIME

00

BEFORE

BUCKS
PRIORS NO PRIORS

HISPANICS
PRIORS NO PRIORS

WHITES
PRIORS NO PRIORS

OTHERS
PRIORS NO PRIORS

35
(32.1)

6
(5.5)

31
(28.4)

11
(10.1)

20
(18.3)

4
(3.7)

1
(0.9)

1
(0.9)

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

19 16 
(54) (46)

1 5 
(17) (83)

18 13 
(58) (42)

1 10 
(9) (91)

13 7 
(65) (35)

1 3 
(25) (75)

0 1 
(0) (100)

0

AFTER

BLACKS
PRIORS

NO PRIORS HISPANICS
PRIORS NO PRIORS

WHITES
PRIORS NO PRIORS

OTHERS
PRIORS NO PRIORS

25
(26.6)

19
(20.2)

18
(19.1)

13
(13.8)

11
(11.7)

5
(5.3)

3
(3.2

0
)0.0)

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

NO
JAIL JAIL

15 10 
(60) (40)

2 17 
(11) (89)

14 4 
(78) (22)

4 9 
(31) (69)

5 6 
(45) (55) 2 3 

(40) (60)
3 0 

(100) (0)
0 0 

(0) (0)

Total

109
(100. 0 )

TOTAL

94
(100. 0)

Source: Bronx Pre-Law/Post Law Sample Data (1984): L, Pete Gun Study



Chart 6.8 ETHNICITY BY PRIOR CONVICTION BY PRE-TRIAL 
DETENTION STATUS BY WAIVER BY JAIL TIME BY CODE

BEFORE /  AFTER 
35 25

With Prior Convictions
BLACKS

(57) 20 /  18 
IN

(72) (43) 15 /  7 (28)

(25) 5 / 2  (11) 
WAIVER

(75) 15 / 16 (89) 
NO WAIVER

(53) 9 /  1 
WAIVER

(15) (47) 7 /  6 (85) 
. NO WAIVER

5(100) 1 (50 
JAIL

0/1 (50) 
NO JAIL

(74)11/12(75
JAIL

(26)14/4 (25) 
NO JAIL

(25)2/1 (100 (75) 6/0 (15)1/1 (18)
JAIL NO JAIL JAIL

(85)6/5 (82 
NO JAIL

HISPANICS

31 /  18

(64) 20 /  14 (76) (36) 1 1 / 4  (24)

(25) 5 /  0 (75) 15 /  14 (100) (35) 4 /  1 (25) (64) 7 /  3 (75)

2 / 0  3 / 0  12 /  11 3 / 3  1 / 1  3 / 0  3 / 2  4 / 1
(40) (60) (80) (78) (20) (22) (25) (100) (75) (45) (66) (55) (34)

WHITES 20 /  11

(65) 13 / 7 (64) (35) 7 /  4 (36)

(23)3/5(72 (77)10/2(28) (44)3/1(25) (56)4/3(75)
1 / 2  8 / 2  2 / 0  1 / 1  

50) (34) (40) (80) (100 (20) (34:
Source: Bronx Pre-Law/Post Law Sample Data (1984): L. Pete Gun Study

2 / 3  1 / 2  8 / 2  2 / 0  1 / 0  2 / 1  2 / 0  2 / 3
(66) (60) (34) (40) (80) (100 (20) (34) (66) (100) (50) (50) (100)



19.1% (n=18) a f te r  th e  law; w hites 18.3% (n=20) before the law and 11.2% 

(n = ll) a f te r  the law. The percen tage of defendants receiving ja il sen tences 

with prior convictions decreased for only the w hite group. Whites 
receiving ja il sentences, who also had prior convictions went from  65% to 

45%.
The percentage o f blacks who had prior convictions and received  ja il 

sen tences increased—blacks w ent from  54% before the  law to  60% a f te r  
th e  law, but this was also found to be not s ta tis tic a lly  significant. 

Hispanics w ent from  58% before the  law to 78% a f te r  the  law. There was 

a  significant increase in the percen tage o f Hispanics w ith prior convictions 

who w ent to  ja il a f te r  the law (Z=2.2 above th e  c ritic a l value).

As for those w ithout prior conviction th e  percen tage  increased for a ll 

ethnic g ro ip s  from 5.5% to 20.2% fo r blacks, from  10.1% to 13.8% for 

Hispanics and from 3.7% to  5.3% for w hites, bu t th e re  was only an increase 

in those without prior convictions, who received ja il sen tences in w hites 

and Hispanics. Whites showed an increase from 25% to  40%. Hispanics 
showed an increase from  9% to  31%. Blacks, on the  o ther hand showed a 

decrease from 17% to 11%.

Although blacks represen ted  those defendants w ith the g re a te s t 
percentage o f prior convictions both before and a f te r  the law, w hites 

showed the g rea te s t percen tage o f those with prior convictions who went 

to  ja il before the  law—65% and Hispanics showed the g re a te s t percen tage 

o f those with prior convictions who went to  ja il a f te r  the  law—78%.
It has been shown th a t th e re  is a strong correlation  betw een w aiver 

and ja il sentences. When ethn icity , p re -tr ia l deten tion  s ta tu s  and prior 

conviction are cross-tabula ted  chart 6.8 is produced. The relationship 

betw een waiver and ja il sen tences rem ains, even when prior conviction, 

p re -tr ia l detention s ta tu s  and ethn ic ity  a re  taken into consideration.

5. Recidivisim and Sentencing

C hart 7.0 shows th a t th e re  was a significant increase for those who 

w ere rearrested  both  before and a f te r  th e  law (X =4.69 ,ld f,p ; .05). C hart 
7.1 dem onstrates th a t although 85.2% (n=23) o f those who w ere rea rres ted  
had prior convictions before the law, th a t number and percen tage only 

represents 21.1% (n=23) of the 109 defendants in the before sample.
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C hart 7.0
REARREST by Before and A fter th e  Law

B efore A fte r

R ea rre s t

Yes 27 12
( 2 4 .8 )*  (3 0 .8 )
(1 3 .3 )* *  (5 .9 )

No 82 82
(7 5 .2 )  (8 7 .2 )
( 4 0 . 4 )  ( 4 0 .4 )

T o ta l 109 94
( 5 3 . 7 )  ( 4 6 .3 )

(X2= 4 .6 9 ,ld f, p < .0 5 )

* Row percen tag e  
** T o ta l p e rcen tag e

Total

39
(1 9 .2 )

164
( 8 0 .0 )

203
( 1 00 . 0 )

Sources Bronx P re-law /P o st law Sam ple D ata (1984); L. P e te  Gun Study



Chart 7.2 RE-ARREST BY NATURE OF RE-ARREST

BEFORE

NATURE OF RE-ARREST OTHER
GUN/PROPERTY GUN/ROBBERY GUN/ASSAULT VIOLENT CRIME DRUGS GUN POSSESSION PROPERTY

0 6 6 2 11
(0.0) U m/ >  u - n  (22.2) (22.2) (7.4) (40.7)

AFTER

OTHER
GUN/PROPERTY GUN/ROBBERY GUN/ASSAULT VIOLENT CRIME DRUGS GUN POSSESSION PROPERTY

0 0 1 4  .22 q. 3 1
(0.0) (0.0) (8.3) (33.3) u=>’0' (25.0) (8.3)

TOTAL

27
(100. 0)

TOTAL

12
(100. 0 )

Source: Bronx Pre-Law/Post Law Sample Data (1984): L. Pete Gun Study



chart 7.1 REARRESTS BY PRIOR CONVICTIONS BEFORE AND AFTER THE LAW 
BEFORE

RE-ARREST 
YES

PRIORS
YES
23

( 2 1 . 1 )**
( 8 5 .2 ) *

MO
4

( 3 .7 )

(1 4 .8 )

MO 64

(5 8 .7 )

( 7 8 .0 )

18

(1 6 .5 )

(2 2 . 0 )

TOTAL

AFTER

RE-ARREST
YES

87

(7 9 .8 )

YES
10

( 1 0 . 6 )
(8 3 .3 )

PRIORS

22
( 2 0 . 2 )

MO
2
( 2 . 1 )
(1 6 .7 )

MO 47

(5 0 .0 )

(5 7 .3 )

35

(3 7 .2 )

(4 2 .7 )

TOTAL 5/

( 6 0 .6 )

37

(3 9 .4 )

* Row percentage

** Total percentage

Source: Bronx Pre-law/Post law Sample Data (1984); I

TOTAL
27

(2 4 .8 )

82

(7 5 .2 )

109

( 100 . 0 )

TOTAL
12

( 12 . 8 )

82
(37.2)

94
( 100 . 0 )

.. Pete Gun Study
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Likewise, a f te r  the law, although 83.3% (n=10) o f the defendants who were 

rea rres ted  who had prior convictions th a t number and percen tage represents 

only 10.6% of the defendants in the a f te r  the law sam ple. Those 

who a re  rearrested  include those who had previous convictions prior to the 

a rre s t and conviction for gun possession. Those defendants with prior 

convictions showed a  significant increase in rea rre s t before the  law 
(Z=2.56) and a f te r  the  law (Z=2.16).

Most defendants who are  indicted and convicted for gun possession 

are  not rearrested . When they are, they are not generally rea rres ted  for 

gun possession or violent crim es (gun assaults, gun robberies, property  

crim es with guns, or o ther crim es with guns). C hart 7.2 reveals th a t o f the 

27 defendants who w ere rea rres ted  40.7% (n= ll) were for p roperty  crim es 

before the law. A fter the  law the to ta l number of those defendants 
rearres ted  dropped to 12. Although the number of those rearres ted  

decreased dram atically , the nature of the crim es com m itted  by those 

rea rres ted  re fle c t a  move tow ard gun possession (an increase from 7.4% 

before the law to 25.0% a f te r  the law) and o ther violent crim es (from 

22.2% before the law to 33.3% a f te r  th e  law).

In general, for defendants indicted for illegal gun possession, both 

before and a f te r  the  law:

1) most dispositions w ere by gu ilty  plea;

2) the number o f  t r ia l  is sm all;

3) most defendants were being held in p re -tr ia l deten tion  a t  t ime
o f sentencing;

4) most guilty  pleas w ere a f te r  form al Grand Jury  indictm ent;

5) most defendants plead guilty  to felony charges;

6) most defendants received ja il sentences and w ere sentenced to 

felony ja il tim e;

7) most defendants have prior crim inal convictions, although most 

prior convictions were for misdemeanors and violations;
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8) having prior convictions and being held in p re -tr ia l detention 

were highly co rre la ted  with ja il sentences, especially 

misdemeanor ja il sentences;

9) among ethnic groups, blacks w ere overrepresented in both 
sam ples and whites were underrepresented.

10) the d ifference in dispositional p a tte rn  o f a ll ethnic groups was 
not found to  be s ta tis tica lly  significant, approxim ately fif ty  

percent o f  each ethn ic  group was sen tenced  to  ja il sen tences.
Although ind ictm ents increased substantially  (by 22.8%) a f te r  the  

law, once indicted the p a tte rn  o f dispostion did not change dram atically . 
This is not a  cause for concern. It was revealed th a t gun possession 

indictm ents, for the m ost part, were tre a te d  equitably by judges and 
prosecuted  to the full ex ten t o f  the law with fairness by prosecutors. What 

changes the  prosecutors could make, they did—indict defendants, o ffer 
felony convictions in exchange fo r felony guilty pleas and recom m end ja il 

sentences where appropriate. We were not dealing here with the elem ent 
o f society th a t com m its violent s tre e t crim es with guns. These defendants, 

despite legislative m andates m ust be dea lt with w ithin the law, bu t in 

proportion to  the seriousness o f o ther crim es, ja il sen tences and pleas.

Notwithstanding the above, s ta tis tica lly  significant d ifferences were 

found betw een the before and a f te r  samples. A fter the  law:

1) there was a  decrease in the percen tage o f defendants who plead 
guilty;

2) there  was an increase in the percen tage o f defendants whose 

cases were dismissed;

3) there was no significant increase in the  percen tage of those 
defendants who were sentenced to  ja il;

4) there was an increase in the percen tage of those defendants 
who received felony ja il sentences;
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5) there  was an increase in the  percen tage of those defendants 

who received any ja il sen tence a f te r  pleading guilty to any 

felony charge;

6) there  was an decrease in the percen tage o f defendants who 
w ere being held in p re - tr ia l detention;

7) there  was a  decrease in the  percen tage of defendants who had 
prior convictions;

8) there  was an increase in the percen tage o f Hispanics who 
received ja il sen tences who had p rio r convictions;

9) there  was an increase in the percen tage o f defendants who did 
not becom e rearres ted  a f te r  prosecution fo r gun possession.
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Chapter IV The Gun Study: Findings and Interpretation

1. felony jail time: a defendant is to do one year prison time or more
2. misdemeanor jail time: a defendant is sentenced to less than one 

year jail time
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3. no time: this category includes those defendants sentenced to time 
served.
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CONCLUSIONS AND BROADER IMPLICATIONS



What has been the  e ffe c t o f the 1980 Gun C ontrol Law on the role of 

the prosecutor in prosecuting gun possession cases? Of the prosecutors 

who had an opinion, i t  was generally  fe lt th a t the  law has had very li t t le  

e f fe c t on the prosecution o f such cases. A supervising d is tric t a tto rney  

s ta ted :

The role o f th e  prosecutor has not been a ffec ted  a  g rea t deal by 
the new law. On the  average, defense counsel's plea-bargaining 
power has been cut, bu t I don’t  believe the plea-bargaining 
power o f  the p rosecutor has been enhanced. As it  is with any 
crim e for which the  leg islatu re  enacts a m andatory minimum 
sentence, the p e r im e te rs  are  made sm aller. I don’t  think it  
necessarily makes i t  more d ifficu lt.

However, several legal aid a tto rneys have expressed the  opinion th a t 
indeed the prosecutor's power has been enhanced by the m andatory 

minimum sentence. One legal aid a tto rney , who has defended individuals 

so charged with gun possession both before and a f te r  the gun law, has 

s ta ted :

The d is tric t a tto rney  can hold ou t for a  ja il sen tence in lieu o f a 
p lea to a  charge less than 265.02, although the defendant 
doesn't get the  year he s till ge ts  tim e, w hereas before the  law, 
the  sam e defendant may g e t away with probation and/or a  fine.
In some cases it is justified , bu t in many more cases it  is not, 
especially where the  defendant has a  job, fam ily and no record 
to  speak of.

A private defense counsel who also has handled gun possession cases 

where 265.02 was the  sole charge, both before and a f te r  the law has 
com m ented:

The D.A. doesn't sen tence, bu t he can influence the  judge. The 
D.A. can recom mend a year sen tence with the new law and be 
perfec tly  justified . I t’s up to me to bring out m itigating 
circum stances to the  judges a tten tion , but even with this, many 
more o f the  defendants getting  more ja il sen tences a f te r  the 
law. The judge cannot keep ignoring the  D.A. recom m enda­
tions, especially if he wants to  get pleas on o ther kinds and the 
judge knows the law. We still bargain but I have less to  bargain 
with and the  D.A. has more.

Although there  has been an increase in the percen tage o f 265.02 gun 

possession cases th a t w ere p resen ted  to the  grand jury th e re  seem s to have
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l i t t le  e ffe c t on the  ab ility  o f the grand jury  to  keep pace w ith the added

presenta tions. The prosecutor's main vehicle for the prosecution o f such

cases seems not to  have been overburdened. One supervising D.A. s ta ted :

The grand jury process has not been burdened because of 
the new law because indictm ents in general have been 
down, overall violent crim e has been down. The law cam e 
a t a  tim e when we can deal with it.

A supervising D.A. also acknowledged th a t the  added indictm ents did not 

p lace  a  burden on the  num ber o f assistan ts available to p resen t such cases 
to  th e  grand jury nor did it e ffe c t the quality  of the  prosecution of such 

cases. In the ir words:

We have always taken gun possession cases seriously and 
prosecuted them  to th e  fu ll ex ten t o f the  law but th e  new 
law did give us another weapon to recom m end jail
sentences for defendants so charged, o ther than th a t the  
law has have very l i t t le  change with the  way gun
possession cases a re  prosecuted.
The rise in violent s tre e t crim e with guns has led many 

jurisdictions to  enac t thousands of gun control laws in an e ffo r t to reduce 
th e  number o f  available guns for use in violent s tre e t crim e. The e f fe c t o f 

such laws on the reduction of violent s tre e t crim e is d eb a tab le  I have 
shown th a t the basic prem esis upon which these laws have been enacted  

m ust be challenged. I t is no t a t a ll clear w hether such a  reduction in the 

availability  of guns will reduce violent s tre e t crim e with guns, and it is 

even less c lear w hether m andatory minimum sentences for these 

defendants arrested  and charged with simply possessing a  gun will reduce 

vio len t s tre e t crim e. It has been suggested th a t the leg islators by enacting  

such m andatory minimum sentences for gun possession coupled with 
restric tions on plea bargaining by prosecutor and judges have led to the

overcrim inalization o f  a  particu la r type o f gun possessor, those who do not

have prior convictions for violent s tre e t crim e, who are not likely to 

becom e involved in violent s tre e t crim e because they a re  basically  "honest” 
c itizens who carry the ir gun for self-pro tection , and who in many instances 

are  people who own businesses in high crim e areas, bu t who w ere unable to 
obtain  a  license to  carry  a  gun. I am not suggesting th a t these defendants 

not be penalized for the ir illegal carrying o f  guns. It is the putting  these 

defendants thought the grand jury process, denying the judge and
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prosecutor the opportunity to  deal w ith these cases as misdemeanors th a t 

is the problem . Given the right to  se t o f c ircum stances, a defendant 

charged with gun possession could be allowed to avoid pleading to a 

misdemeanor, have a  m itigation hearing, and if the judge finds m itigating 

circum stances, avoid a ja il sen tence. The fac t th a t only about 1/3 o f all 
defendants indicted for gun possession receive the m andatory one year 

minimum supports this argum ent. In addition, most o f the defendants in 

the overcrim inalized category  receive probation and a  fine and were 

allowed to  plead to  a lesser felony. What has been gained by indicting 

these defendants? Their ind ictm ents will have li t t le  d e te rren t e ffe c t upon 

those individuals who use the ir guns to  com m it violent s tre e t  crim . Mr. 

Su itte  in the Su itte  v New York case is an exam ple. His 30 day sen tence is 
not likely to de ter any person who is going to  use a  gun to  com m it violent 

s tre e t  crim e; nor is i t  likely to d e te r storekeepers who transport the day's 

rece ip ts  to  the bank. It m ust be rem em bered th a t Mr. Su itte  carried  his 

gun fo r seven years w ithout incident before his a rre s t. The message th a t 
this kind o f sen tence sends to  the  public is not one th a t e lic its  the  response 

by the  public th a t the leg islato rs wanted, a  fe a r  to  carry  a  gun because of 

the increased crim inal sanction. The m essage is th a t instead  o f controlling 

crim e, the legislators chose to p reven t "honest" c itizens from  p ro tec tin g  
them selves.

New York S ta te  legislators a re  cu rren tly  considering more legislation 

dealing with firearm s. As o f April 4, 1984, the re  were 54 pieces o f 

legislation pending before th e  legislature . The bills cover a  wide v arie ty  o f 

behavior and actions form  possessing a  bullet coated  with a fluoropolym er 

resin to m andatory sentences for assaults on police officers with weapons. 

Included in the 54 bills a re  th ree  which would perm it a  defendant to plead 
guilty  (or to  be found guilty) to  a  separa te  charge o f using or possessing a 

gun while com m itting a  crim e if the  defendant had been charged with an 

arm ed offense so th a t the  defendants face  a  separate  "add-on" charge and 

"add-on sentence" ju st for possessing or using the gun. All th ree  bills 
disallow any parole o f th e  3 to 5 year sen tence of im prisonm ent th a t the 

add-on charge would bring if  found guilty or pleading guilty. O f the  54 bills 
pending only four pertained  to the sale, m anufacture or distribution of 

guns: sale by public auction, sale o f am m unition and the transporta tion  of 
pistols or revolvers; the rem ainder d ea lt with the  fu rther crim inization o f
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gun offenses by increasing penalties, and the broadening definitions of 

categories of those who are  exem pt from restric tions on possessing and 

carrying firearm s. There is an obvious emphasis on the  crim inality  of gun 

offenses, however, the use of add-on sentences, with prohibitions against 

early  release for parole, is a t le a st ta rg e tte d  a t the right group of 

defendants — those who use or possess guns in violent s tre e t  crim es. Even 

if  defendants who possess guns receive these add-on sentences, the re  is 
heated  debate over the e f fe c t of longer and longer prison sentences. 

Whether the fear o f longer prison sentences deters defendants rem ains 

unanswered and the  e ffe c ts  o f  longer prison sentences on a  defendant may 

have more to do with the defendant's fu tu re  crim inality  than had been 

previously suspected. However, defendants in carcera ted  under such 

s ta tu te s  would not be free  to  prey upon th e  law-abiding c itizen .

I t can be argued th a t sale, d istribution and m anufactu re o f guns m ust 
be tackled a t the federal leve l and th a t s ta te s  w ith s tringen t gun con tro l 

laws are a t the m ercy of o ther s ta te s  th a t have more perm issive gun 

con tro l laws. In e ffec t, New York S ta te  legislators a re  com pelled to  fight 
firearm s abuse with the  only tools a t the ir disposal th a t have a  chance o f 

being effective-crim inaliza tion  through the crim inal ju s tice  system . They 

m ust d irec t their response not to public opinion or what is po litically  

advantageous, to research  on gun laws and the ir e ffe c t.

Although defendants who were indicted and convicted of gun 

possession are not generally  rea rres ted  two years a f te r  the ir sen tence, 

w hether these sam e defendants will be de terred  from possessing guns and 

using them  in fu ture violent s tre e t crim e is unclear. For most crim inal 

offenses, the chances o f being caught and convicted are  less than seven out 

o f one hundred. Exactly how sm all sh ifts w ithin this already low range may 

a f f e c t  the public's perception o f  th e  certa in ty  o f punishm ent is d ifficu lt to 
m easure. Although a  m andatory sentencing law may significantly  increase 

the  probability o f being imprisoned a t  some point in a  crim inal career, the 

im plication o f this fa c t fo r d e te rren ce  theory  is not c lea r. When the  public 

is regularly exposed to news sto ries about the  lack o f prison space, the 

releasing o f defendants from  jails because o f a  lack of space, on one hand, 
and Major Koch strolling in fron t of em pty ja il cells s ta ting  th a t if you 

have the gun, we have the  space, any d e te rren t e ffe c t is diluted. Those 

defendants who know the system  and have been through it, who in all
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likelihood com m it a considerable proportion of violent s tre e t crim e, 

certain ly  realize the  absurdity of the  situation  and it doesn't take much 

"streetw ise sophistication" on the p a rt of the  average c itizen  to  realize  the 

chances of being subjected to  the full weight o f the  law is minimal. The 
citizen  must balance the chances of being a rrested  for carrying or 

possessing a  gun against h is/her preceived th re a t o f becom ing a  victim  of 

violent s tre e t crim e. In light o f the p ro liferation  of illegal guns and the 

chances of being caught carrying or possessing an illegal gun, for many the 
choice is an easy one.
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Chapter V Conclusion and Broader Implications

1. Interviews conducted in the Bronx Supreme Court, Bronx County betw een March 1984 
and August 1984.

2. Ibid.

3. Ibid.
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APPENDIX

A. Data C o l lec t ion  Form

B. New York S t a t e  Mandatory Indeterminate Sentencing Scheme

C. New York S ta t e  Firearm Sentencing Scheme

D. T i t l e  P, Offenses Agains t  Public Safe ty ,  A r t i c l e  265*00,
Firearms and Other Dangerous Weapons
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A. Data C o l l e c t i o n  Form
d a t a  c o l l e c t i o n  f o r m

INDICTM ENT NUMBER  ___________

DEFENDANT NAME ...___________ -

N V S I D _________________ _

'.ticket _______

SAMPLE CODE

ARREST DATE INDICTM ENT DATE_ W AIVER

ARREST CHARGE

INDICTM ENT CHARGE

CLO SED /O PE N  CASE 

B A IL  STATUS ______

H E A R IN G S ________________

a g e   DATE OF B IR T H

R A C E ___________

SEX

EMPLOYED ^OCCUPATION

MENTAL/HEALTH PROBLEMS

M ARITAL STATUS

NO. YEARS IN  STATE 

COMPLAINANT _________

NO. ADJORNMENTS

D IR . G . J . / C R I M .  C T . 

GUILTY  PLEA  __________

PLEA  O FFER IN G S

R E -A R R E S T  DATA 

R E -A R R E S T  YES _______   NO

CHARGE OF R E -A R R E S T

NATURE OF R E-A R R E S T _

I F  MORE THAN ONE R E -A R R E S T , STA TE 
BELOW  ___________________ ______________

PA ST C O N V IC T IO N S /D IS P O S IT IO N S  ______

S O . OF V IO L A T IO N S ____________  N O . OF M IS C L . _

C . J . A .  STAMP ___________

JUDGE NAME _________________________________

A . D . A . _______________________ _________________
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B. N . Y . S .  MANDATORY INDETERMINATE SENTENCING SCHEME

NEW YORK

Presen t  Mand a to ry / In d e te rm in a te  Sentencing
■ «

Sentencing g e n e r a l ly  i s  i n d e t e r m i n a t e ,  with s e p a r a t e  ranges s p e c i f i e d  
by s t a t u t e  f o r  the minimum and f o r  the maximum f o r  Class  A and 3 - I I  f e l o n i e s .  
For o t h e r  Class B and Class C f e l o n i e s ,  the  minimum i s  1 y e a r  to 1/3 o f  the 
maximum; and f o r  Classes D and E, the  minimum i s  1 y e a r .

Mandatory sen tenc ing  began in  1974 with r e p e a t  d r u g - r e l a t e d  o f f e n s e s .
In 1978, mandatory minimums were enac ted  f o r  v i o l e n t  and n o n -v io len t  
felony o f f e n d e r s ,  and in August,  1980 mandatory minimums were imposed f o r  
use of  a handgun. Sentences e s c a l a t e  f o r  second o f f e n s e s  and again fo r  
t h i r d  o f f e n s e s .  For t h i r d  o f f e n s e s  the  l a b e l  " p e r s i s t e n t "  i s  a p p l i e d .

Plea ba rga in ing  has been r e s t r i c t e d  to  the  e x t e n t  t h a t  i f  the  ind ic tm en t  
charges a Class A, B, or  C v i o l e n t  fe lony  o f f e n s e ,  the  charges  on which 
a p lea  i s  accepted  must in c lu d e  a v i o l e n t  f e lo n y  o f f e n s e .  This has the  
e f f e c t  o f  p r o h i b i t i n g  a p le a  t h a t  would avoid  a p r i s o n  sen ten ce .

Mandatory Sentencing

Mandatory 
Minimum Sentenc ina

Mandatory
Offenses

io.  P r i o r  
Convict ions Lenath

S u b jec t  to  
Reductions  ? Notes

Felony -  Class A-I 
(except 1s t 0 15 y r s . No
degree murder) 
Class A-II 0 3 y r s * No

"Violent Felony" 
Class 8: ) 0 2 y r s . No
Attempted: ) 

Arson - 1; ) 1 6 y r s . No P r i o r  in l a s t  10 y e a r s
Kidnap-1: ) 
Murder -2 ) 2+ 10 y r s . No

in New York 
" P e r s i s t e n t "  v i o l e n t

Kidnapping ) 
2nd degree ) 

Agg. Sexual ) 
a s s a u l t  ) 

Burglary - 1 s t  ) 
degree ) 

Manslaughter-  ) 
1 s t  degree ) 

Arson - 2nd ) 
degree ) 

Rape - 1 s t  ) 
degree ) 

Robbery - 1 s t  ) • 
degree )

t

of fen d e r
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Mandatory
Offenses

No. P r i o r  
Convic tions Lencth

S u b je c t  to
Reduct ions ?

Sodomy -  1 s t  ) 
degree )

Criminal p o sse ss - )  
ion of  dangerous) 
weapon, 1 s t  deg.}

Criminal use o f  ) 
f i r ea rm  - 1 s t  deg)

Agg. Assau l t  on ) 
peace o f f i c e r  )

Class C:
Attempted Class B) 0 V-$ y r s . No
Assau l t  - 1 s t  deg) 1 4 y r s . No
Burglary-2nd deg.)  
Robbery-2nd deg. ) 
Criminal possess - ) ,  

ion of weapon ) 
2nd degree ) 

Criminal use o f  ) 
f i rearm-2nd deg.)

Class D

2+ 8 y r s . No

■J ★★ 2h y r s . No
Attempted Class c) 2+ 6 y r s . No
Assaul t-2nd deg. ) 
Criminal s a l e  ) 

f irearm-2nd deg.) 
Sexual abuse - ) 

1s t  deg. ) 
Non-Violent Felony 

Class A-II 1 + 6 y r s . No
Class B 0 1 y r* No

1 4*syrs* No
Class C 0 "] yp*** No

1 3 y r s * No
Class D 1 2 y r s * No

Notes

U l  I C I . i l l ^  p i  U U  a  v# I U11 I J  p c i  III I C l»C vj i l l  I C W U I  II  | U i  i ' i u w t - 1  I U I Q j j U  U Q I I U C  L U  U I C

Sta te  in connect ion with  a drug o f f e n s e .
**Term f o r  a s s a u l t  2nd degree o r  a t tempted  a s s a u l t  1 s t  degree may be as l i t t l e  

as 1 day.
***For drug 4th degree o f f e n s e s ,  a sen tence  o f  1 day i s  p o s s i b l e .

“Good Time” Provis ions

The maximum por t io n  o f  a sen tence  may be reduced by 1/3 f o r  good behav io r ,  
but the minimum must be se rved .

Parole Provis ions

There i s  s u p e r v i s io n ,  but no r e l e a s e  p r i o r  to  s e r v in g  the  minimum.
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c. N.Y.S. FIREARM SENTENCING SCHEME

C hart IX . w hich follows, is fram ed in term s of the th ree  separate  factors 
which determ ine th e  classification  of handgun offenses:

1. W as th e  gun loaded o r unloaded?
2. W here w as th e  gun possessed?
3. W hat is the s ta tu s  of th e  accused in term s of previous record?

T he s tan d a rd s of classification fo r th e  o th e r w eapons offenses have been sim ilar­
ly charted , and  it is hoped C h a rt IX  will assist in unraveling  the New Y ork 1980 
Gun C ontrol Law. fN o te  th a t  th e  chart is a guide to  classification only. 
F o r sentences, see C h arts  I and  II for Felonies, and II I  and IV for Misde­
m eanors.)

CHART IX 

W EAPONS OFFENSES

W E A P O N  AND P U C E  
O F POSSESSIO N

STATUS OF 
DEFENDANT CLASSIFICATION

‘'F irea rm " (handgun) 
loaded o r unloaded in hom e 
or business.
Nat*: See C h arts  I and  II 
for Felony Sentences and 
II I  and  IV fo r Misde­
m eanors

N o prev. convictions 

P rev . conv. any  crim e

Cr. Poss.-4  
Class A Misd. 
265.01(1)

-C r. Poss.-3  
Class D

N on-V io len t 
Felony 265.02(1) 

265.01(1)

Unloaded  “ F irea rm " (h a n d - . 
gun) outside hom e o r busi­
ness
See 265.00(3) for definition 
of "firea rm " and 265.00(15) 
for definition of “ loaded"

No prev. convictions 

Prev. conv. any crim e

Prev. conv. Class A Misd. 
w ithin (o r any  felony) 5 
yrs. .

Cr. Poss.-4  
Class A Misd. 
265.01(1)
Cr. Poss.-3  
Class D

S o n -V io le n t  
Felony 265.02(1) 

265.01(1) 
Cr. P oss.-3  
Class D 

Violent 
Felony 265.02(5)(ii) 

70 .02-K c)

L oaded  “ F irea rm " (hand ­
gun) outside home o r busi­
ness

Prev. convictions im­
m aterial

Cr. Poss.-3 
Class D 

Violent
Felony 265.02(4) 

70 .02-K c)

20 or m ore "F irea rm s"  
(handguns) any place, 
loaded o r unloaded

Prev. convictions im­
m ateria l

Cr. Poss.-3  
C lass D 
Violent
Felonv 265 02(5Hi) 

70 .02-K c)

Irving Schwartz, New York Sentence Charts, 1983, (West Publishing 
Co., Minn. 198 2) 208



SENTENCE CHARTS 
CHART IX—Continued 

WEAPONS O FFE N SES-C ontinued

W E A PO N  A ND  PLACE 
O F POSSESSION

STATUS OF 
DEFENDANT CLASSIFICATION

Electronic dart gun. gravity 
knife, switchblade, cane 
sword, billy. blackjack, 
bludgeon, metal knuckles, 
chuka stick, sand bag. sand 
club, slingshot, detonating 
bullet, possessed any place

Same as "F irearm " 
home or business, first 
try, su p r a .
265.01(1); 265.02(1)

in
en-

Any dangerous or deadly 
weapon possessed any place 
by non-citizen.

Same as “Firearm " in 
home or business, first en­
try, s u p r a .
265.01(5); 265.02(1)

Dagger, dangerous knife, 
dirk, 'razor, stiletto, imita­
tion pistol, shirken or kung 
fu star, or "any other dan­
gerous or deadly instrum ent 
or weapon” p l u s  intention 
to use unlawfully any place.

Same as "F irearm " in 
home or business, first en­
try , s u p r a .
265.01(2); 265.02(1)

Rifle, shotgun, or "firearm " 
(handgun) on educational 
instit. grounds

Same as “Firearm " 
home or business, first 
try. s u p r a .
265.01(3): 265.02(1)

in
en-

Explosive or incendiary 
bomb, bombshell, firearm si­
lencer, machine gun, sim­
ulated machine gun. fire­
arm  or machine gun de­
faced for purpose of con­
cealment possessed any 
place

Previous convictions 
material

im- Cr. Poss.-3 
Class D

N o n - V io l e n t
Felony

265.02(2X3)

Rifle or shotgun, possessed 
any place

Prev. conv. any Felony or 
any “serious offense" in 
265.00-17

Cr. Poss.-4 
Class A

Misdemeanor
265.01(4)

Machine gun or loaded 
“firearm " (handgun) p lu s  
intention to use unlawfully, 
possessed any place

Previous convictions 
material

im- Cr. Poss.-2 
Class C 

V io len t  
Felony 265.03 

. 70.02-1(b)

Explosive substance p lu s  
intention to use unlawfully, 
possessed any place

Previous convictions 
material

im- Cr. Poss.-l 
Class B 

V io len t  
Felony 265 04 

70.02-l(a)

Not*: For Criminal U se  of Firearm s see 265.08, 265.09; for Criminal S a le  of 
Firearms see 265.11. 265.12.
For additional limitations see 265.01(6), 265.05, 265.10, 265.35. 265.40.
And see 265.20 for exemptions.
For presumptions applicable to weapons, see 265.15 
For definitions, see 265.00. OAO



SENTENCE CHARTS

CHART XI 

PLEA BARGAINING LIM ITATIONS

A . GENERAL RULES
1. Defendant mav always plead guilty to entire indictment, except for 

Murder-1. 220.10-2. 5(e). 220.30-3(b)(vii) CPL.
2. Except for limitations listed below, defendant may plead to any one of 

multiple counts or to any "lesser included offense" thereof, in satisfac­
tion of entire indictment, or in satisfaction of one or more other 
indictments. 220.10-3, 4 ; 220.30-3(a)(i) CPL.

3. On all pleas, except plea of guilty to entire indictment (220.1'—2 CPL). 
consent of Court and D.A. is required. 220.10. 220.30. 180.50 CPL.

B. PRE-IN D ICT M EN T PLEADING LIMITATIONS
Almost all plea-bargaining limitations apply only a f t e r  indictm ent. By specif­

ic provision, plea bargaining before indictment "in the interest of justice" is 
permitted with respect to any and all crimes E x c e p t  

Any Class A (non-drug) Felony and
Any "armed felony” 180.50-2(b) CPL

C. PO ST-IN D IC TM EN T  PLEADING LIMITATIONS— SINGLE IN 0IC T M E N T

CLASSIFICATION OF CRIME 
Class A (non-Drug) Felony 
Class A -I Drug Felony

Class A -II Drug Felony
Class B Violent and A rm ed Felony
Class B Violent (not armed) Felony
Class B Drug Felony
All other Class B Felonies
Class C Violent Felpny
Class C Non-Violent Felonies

Class D Violent handgun, 265.02-4 
(loaded, outside home/business, no 
prev. A Misd. conv. in 5 yrs.)

Class D Violent handgun, 265.02-5 
(loaded or unloaded outside hom e/ 
business, plus prev. A Misd. conv. in 
5 yrs.)

Class D Violent handgun, 265.12 (Cr. 
Sale-1)

All other Class D Violent & Non-Vio­
lent Felonies, and all Class E Felo­
nies

LOWEST PERMISSIBLE PLEA
C Violent Felony 220.10-5(d)(i) CPL 
A -Il Drug Felony 

( e x c e p t  eligible youth, 720.10 CPL. 
may plead to B Felony for purpose 
of Y .O . adjudication. 220.10-5(a)(i) 
CPL).

B Felony 220.10-5(a)(ii) CPL 
C Violent Felony 220.10-5(d)(i) CPL 
D Violent Felony 220.10-5(d)(ii) CPL 
D Felony 220.10-5(a)(iii) CPL 
E Felony 220.10-5(b) CPL 
D Violent Felony 220.10-5(d)(ii) CPL 
No Limitations (except “predicate fel­

ons”, see below)
E Violent, or A Misdemeanor (gun) 

220.10-5(d)(iii) CPL

E Violent 220.10-5(d)(iv) CPL

E Violent 220.10-5(d)(iv) CPL

No Limitations (except "predicate fel­
ons”, see below)

Note: As to Defendants with predicate felony convictions, as per 70.06 PL. in ' 
addition to above limitations, a felony plea is always required. 220.10-5(c) 
C PL
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SENTENCE CHARTS

CHART XI—Continued 

PLEA BARGAINING LIM ITA TIO N S—Continued

D. POST-INDICTMENT PLEADING LIMITATIONS— MULTIPLE INDICTMENTS

Where Any Indictment Charges the 
Following Crimes:

Class A (non-Drug) Felony 

Class A -I Drug Felony

Class A-II Drug Felony

Class B V io le n t  a n d  A r m e d  Felony

Class B Violent (not armed) Felony

Class B Drug Felony

All other Class B Felonies
Class C Violent Felony

All other Class C Felonies

Class D Violent handgun. 263.02-4, 
(loaded, outside home,'business, no 
prev. A Misd. conv, in 5 yrs.)

Class D Violent handgun. 265.02-5, 
(loaded or unloaded outside home/ 
business plus prev. A Misd. conv. in 
5 yrs.)

Class D Violent handgun, 263.12. Cr. 
Sale-1

All other Class D Violent & Non-Vio­
lent Felonies, and all Class E Felo­
nies

A Plea to Another Indictment May Be 
Taken in Satisfaction Only if Such 
Plea Includes:

Ac A Felony, or B or C V io le n t  Felo­
ny 220.30-3(b)(iii) CPL- 

A -II Drug Felony 
( e x c e p t  eligible youth. 720.10 CPL. 
may take B Felony for purpose of 
Y.O. adjudication.) 220.30-3(b)(i) 
CPL)

Anv A or B Felony. 220.30-3(b)(viii) 
CPL

Any A Felony, or B/C V io le n t  Felony 
220.30-3(b)(iii) CPL 

Any A Felony, or B C/D  Violent Fel­
ony 220.30-3(h)(iv) CPL 

Any B. C. or D Felony 220.3()-3(b)<ix) 
CPL

Any Felony 220 30-3(h)(vi) CPL 
An A Felony, or B-C/D  Violent Felo­

ny 220.30-3(b)(iv) CPL 
No Limitations (except “predicate fel­

ons". see below).
Any V io le n t  Felony or  handgun Mis­

demeanor 220.30-3(b)(v) CPL

Any V io le n t  Felony 220 30-3tb)(v) 
CPL

Any Violent Felony 220.30-3(b)(v) 
CPL

No Limitations (except "predicate fel­
ons", see below)

N o te :  As to defendants with predicate felony convictions, as per 70.06 PL. in 
addition to the above limitations, a felony plea is always required to 
satisfy any other indictment. 220.30-31 h )(ii) CPL

NOTE: FOR SPECIAL PP.OVI5IONS GOVERNING PLEA-BARGAINING FOR 
JUVENILE OFFENDERS (Defendants age 13. 14. 13 at time of crime) 
see Sec. 220.10-5(g). 220.30-3(0 CPL).
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TITLE P 

OFFENSES AGAINST PUBLIC SAFETY

ARTICLE 265 

FIREARMS AND OTHER DANGEROUS WEAPONS

§ 265.00 Definitions.
§ 265.01 Criminal possession of a weapon in the fourth degree.
§ 265.02 Criminal possession of a weapon in the third degree.
§ 265.03 Criminal possession of a weapon in the second degree.
§ 265.04 Criminal possession of a dangerous weapon in the first degree.
§ 265.05 [Repealed, efT. Sept. 1, 1974]
§ 265.05 Unlawful possession of weapons by persons under sixteen.
§ 265.08 Criminal use of a firearm in the second degree.
§ 265.09 Criminal use of a firearm in the first degree.
§ 265.10 Manufacture, transport, disposition and defacement of weapons and 

dangerous instruments and appliances.
§ 265.11 Criminal sale of a firearm in the second degree.
§ 265.12 Criminal sale of a firearm in the first degree.
§ 265.15 Presumptions of possession, unlawful intent and defacement.
§ 265.20 Exemptions.
§ 265.25 Certain wounds to be reported.
§ 265.30 Certain convictions to be reported.
§ 26535 Prohibited use of weapons.
§ 265.40 Purchase of rifles and/or shotguns in contiguous states.

§ 265.00 Definitions.

As used in this article and in article four hundred, the following terms 
shall mean and include:

1. "Machine-gun” means a weapon of any description, irrespective of 
size, by whatever name known, loaded or unloaded, from which a num­
ber of shots or bullets may be rapidly or automatically discharged from 
a magazine with one continuous pull of the trigger and includes a sub­
machine gun.

»2. “ Firearm silencer" i eans any instrument, attachment, weapon or 
appliance for causing the firing of any gun, revolver, pistol or other 
firearms to be silent, or intended to lessen or muffle the noise of the firing 
of any gun, revolver, pistol or other firearms.

3. “ Firearm” means any pistol, revolver, sawr^-nff shotgun or other
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firearm of a size which may be concealed upon the person, except an 
antique firearm.

4. “Switchblade knife” means any knife which has a blade which opens 
automatically by hand pressure applied to a button, spring or other 
device in the handle of the knife.

5. “Gravity knife” means any knife which has a blade which is released 
from the handle or sheath thereof by the force of gravity or the applica­
tion of centrifugal force which, when released, is locked in place by 
means of a button, spring, lever or other device.

6. “Dispose o f ’ means to dispose of, give, give away, lease, loan, keep 
for sale, offer, ofTer for sale, sell, transfer and otherwise dispose of.

7. “Deface” means to remove, deface, cover, alter or destroy the 
manufacturer’s serial number or any other distinguishing number or 
identification mark.

8. “Gunsmith” means any person, firm, partnership, corporation or 
company who engages in the business of repairing, altering, assembling, 
manufacturing, cleaning, polishing, engraving or trueing, or who per-* 
forms any mechanical operation on, any firearm or machine-gun.

9. “Dealer in firearms” means any person, firm, partnership, corpora­
tion or company who engages in the business of purchasing, selling, 
keeping for sale, loaning, leasing, or in any manner disposing of, any 
pistol or revolver.

10. “Licensing officer” means in the city of New York the police 
commissioner of that city; in the county of Nassau the commissioner of 
police of that county; in the county of Suffolk the sheriff of that county 
except in the towns of Babylon, Brookhaven, Huntington, Islip and 
Smithtown, the commissioner of police of that county; and elsewhere in 
the state a judge or justice of a court of record having his office in the 
county of issuance.

11. “ Rifle” means a weapon designed or redesigned, made or remade, 
and intended to be fired from the shoulder and designed or redesigned 
and made or remade to use the energy of the explosive in a fixed metallic 
cartridge to fire only a single projectile through a rifled bore for each 
single pull of the trigger.

12. “Shotgun” means a weapon designed or redesigned, made or 
.remade, arid intended to be fired from the shoulder and designed or
redesigned and made or remade to use the energy of the explosive in a



Fixed shotgun shell to fire through a smooth bore either a number of ball 
shot or a single projectile for each single pull of the trigger.

13. "C ane Sword" means a cane or swagger stick having concealed ■ 
within it a blade that may be used as a sword or stilletto.

14. “ Chuka stick” means any device designed primarily as a weapon, 
consisting of two or m ore'lengths of a rigid material j'oined together by 
a thong, rope or chain in such a manner as to allow free movement of 
a portion of the device while held in the hand and capable of being 
rotated in such a m anner as to inflict serious injury upon a person by 
striking or choking. These devices are also known as nunchakus and 
centrifugal force sticks.

14. "A ntique firearm ” means:

Any unloaded muzzle loading pistol or revolver with a matchlock, 
fintlock, percussion cap, or similar type of ignition system, or a pistol or 
revolver which uses fixed cartridges which are no longer available in the 
ordinary channels of commercial trade.

15. "Loaded firearm ” means any firearm loaded with ammunition or 
any firearm which is possessed by one who, at the same time, possesses 
a quantity of am m unition which may be used to discharge such firearm.

15-a. “ Electronic dart gun” means any device designed prim arily as 
a weapon, the purpose of which is to momentarily stun, knock out or 
paralyze a person by passing an electrical shock to such person by means 
of a dart or projectile.

16. "Certified riot suitable to possess a rifle or shotgun” means that 
the director or physician in charge of any hospital or institution for 
mental illness, public or private, has certified to the superintendent of 
state police or to any organized police department of a county, city, town 
or village of this state, that a person who has been judicially adjudicated 
incompetent, or who has been confined to such institution for mental 
illness pursuant to  judicial authority, is not suitable to possess a rifle or 
shotgun.

17. "Serious offense” means (a) any of the following offenses defined 
in the former penal law as in force and effect immediately prior to 
September first, nineteen hundred sixty-seven: illegally using, carrying or 
possessing a pistol or other dangerous weapon; making or possessing 
burglar’s instruments; buying or receiving stolen property; unlawful en­
try of a building; aiding escape from prison; that kind of disorderly 
conduct defined in subdivisions six and eight of section seven hundred

- twenty-two of such former penal law; violations of sections four hundred
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cighty-threc, four hundred cighty-three-b, four hundred eighty-four-h 
and article one hundred six of such former penal law; that'Tund of 
sodomy or rape which was designated as a misdemeanor; violation of 
section seventeen hundred fony-seven-d and seventeen hundred forty- 
seven-e of such former penal law; any violation of any provision o f article 
thirty-three of the public health law relating to narcotic drugs which was 
defined as a misdemeanor by section seventeen hundred fifty-one-a of 
such form er penal law, and any violation of any provision of article 
thirty-three-A  of the public health law relating to depressant and stimu­
lant drugs which was defined as a misdemeanor by section seventeen 
hundred forty-seven-b of such former penal law.

(b) any of the following ofTenses defined in the penal law: illegally 
using, carrying or possessing a pistol or other dangerous weapon; posses­
sion o f  burglar’s tools; criminal possession of stolen property in the third 
degree; escape in the third degree; jostling; fraudulent accosting; that 
kind o f loitering defined in subdivision three of section 240.35; endanger­
ing the welfare of a child; the ofTenses defined in article two hundred 
thirty-five; issuing abortional articles; permitting prostitution; prom ot­
ing prostitution in the third degree; the ofTenses defined in article one 
hundred thirty; the ofTenses defined in article two hundred twenty.

Amended by L. 1967, Ch. 791; L. 1969, Ch. 123; L. 1972, Chs. 588, 605; I_ 
‘ 1974, Chs. 179, 462, 986, 1041; L. 1976, Ch. 217.

§ 265.01 Criminal possession of a weapon in the fourth degree.

A person is guilty o f criminal possession of a weapon in the fourth 
degree when:

(1) He possesses any firearm, electronic dart gun, gravity knife, 
switchblade knife, cane sword, billy, blackjack, bludgeon, metal knuck­
les, chuka stick, sand bag, sandclub or slungshot; or

(2) H e possesses any dagger, dangerous knife, dirk, razor, stiletto, 
imitation pistol or any other dangerous or deadly instrument or weapon 
with intent to use the same unlawfully against another; or

(3) He knowingly has in his possession a rifle, shotgun or firearm in 
or upon a building or grounds, used for educational purposes, of any 
school, college or university, except the forestry lands, wherever located, . 
owned and maintained by the State University of New York college of 
environmental science and forestry, without the written authorization of 
such er1-"rational institution; or



(4) He possesses a rifle or shotgun and has been convicted of a felony 
or serious ofTense; or

(5) He possesses any dangerous or deadly weapon and is not a citizen 
of the United States; or

(6) He is a person who has been certified not suitable to possess a rifle 
or shotgun, as defined in subdivision sixteen of section 265.00, and 
refuses to yield possession o f such rifle or shotgun upon the demand of 
a police officer. W henever a person is certified not suitable to possess a 
rifle or shotgun, a member of the police department to which such 
certification is made, or of the state police, shall forthwith seize any rifle 
or shotgun possessed by such person. A rifle or shotgun seized as herein 
provided shall not be destroyed, but shall be delivered to the headquar­
ters o f such police departm ent, or state police, and there retained until 
the aforesaid certificate has been rescinded by the director or physician 
in charge, or other disposition of such rifle or shotgun has been ordered 
or authorized by a court of competent jurisdiction.

Criminal possession of a weapon in the fourth degree is a class A 
misdemeanor.

Added by L. 1974, Ch. 1041; Amended by I_ 1976. Ch. 217.

§ 265.02 Criminal possession of a weapon in the third degree.

A person is guilty o f criminal possession of a weapon in the third 
degree when:

(1) He commits the crime of criminal possession of a weapon in the 
fourth degree as defined in subdivision one, two, three or five of section 
265.01, and has been previously convicted of any crime; or

(2) He possesses any explosive or incendiary bomb, bombshell, firearm 
silencer, machine-gun or any other firearm or weapon simulating a 
machine-gun and which is adaptable for such use; or

(3) He knowingly has in his possession a machine-gun or firearm 
which has been defaced for the purpose of concealment or prevention of

• the detection of a crime or misrepresenting the identity of such machine-' 
gun or firearm; or

(4) He possesses any loaded firearm. Such possession shall not, except 
as provided in subdivision one, constitute a violation of this section if 
such possession takes place in such person’s home or place of business.

(5) (i) He possesses twenty or more firearms; or (ii) he possesses a 
-  firearm and has been previously convicted of a class A misdemeanor
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defined in this chapter within the five years immediately preceding the 
commission of the offense and such possession did not take place in the 
person's home or place of business.

Criminal possession of a weapon in the third degree is a class D felony.

A dded  by L. 1974, Ch. 1041; Amended by L. 1980, Ch. 233. efT. Aug. 12. 1930, 
adding subd. (3).

§ 265.03 Criminal possession of a weapon in the second degree.

A person is guilty o f  criminal possession of a weapon in the second 
degree when he possesses a machine-gun or loaded firearm with intent 
to use the same unlawfully against another.

Criminal possession o f a weapon in the second degree is a class C 
felony.

Added by L. 1974, Ch. 1041.

§ 265.04 Criminal possession of a dangerous weapon in the first 
degree.

A person is guilty o f criminal possession of a dangerous weapon in the 
first degree when he possesses any explosive substance with intent to use 
the same unlawfully against the person or property of another.

Criminal possession o f a weapon in the first degree is a class B felony.

Added by L. 1974, Ch. 1041.

§ 265.05 Unlawful possession of weapons by persons under sixteen.

It shall be unlawful for any person under the age of sixteen to possess 
any air-gun, spring-gun or other instrument or weapon in which the 
propelling force is a spring or air, or any gun or any instrument or 
weapon in o r upon which any loaded or blank cartridges may be used, 
or any loaded or blank cartridges or ammunition therefor, or any danger­
ous knife.

A person who violates the provisions of this section shall be adjudged 
a juvenile delinquent.

Repealed former § 265.05 and Added new § 265.05 by L. 1974, Ch. 1041.

§ 265.08 Criminal use of a firearm in the second degree.

A person is guilty o f criminal use of a firearm in the second degree
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when he com m its any class C violent felony offense as defined in para­
graph (b) of subdivision one of section 70.02 and he either: ^

(1) possesses a deadly weapon, if the weapon is a loaded weapon from 
which a shot, readily capable of producing death or other serious injury 
may be discharged; or

(2) displays what appears to be a pistol, revolver, rifle, shotgun, ma­
chine gun or o ther firearm.

Criminal use o f a firearm in the second degree is a class C felony.

Added by L. 1980, Ch. 233, efT. Aug. 12, 1980.

§ 265.09 Criminal use of a firearm in the first degree.

A person is guilty of criminal use of a firearm in the first degree when 
he commits any class B violent ofTense as defined in paragraph (a) of 
subdivision one of section 70.02 and he either:

(1) possesses a deadly weapon, if the weapon is a loaded weapon from 
which a shot, readily capable of producing death or other serious injury 
may be discharged; or

(2) displays what appears to be a pistol, revolver, rifle, shotgun, ma­
chine gun or other firearm.

Criminal use o f a firearm in the first degree is a class B felony. 

fr Added by L. 1980, Ch. 233, efT. Aug. 12. 1980.

§ 265.10 M anufacture, transport, disposition and defacement of 
^ weapons and dangerous instruments and appliances.

1. Any person who manufactures or causes to be manufactured any 
machine-gun is guilty of a class D felony. Any person who manufactures 
or causes to be m anufactured any switchblade knife, gravity knife, billy, 
blackjack, bludgeon, metal knuckles, chuka stick, sandbag, sandclub or 
slungshot is guilty o f a class A misdemeanor.

2. Any person who transports or ships any machine-gun or firearm 
silencer is guilty of a class D felony. Any person who transports or ships 
as merchandise any firearm, switchblade knife, gravity knife, billy, black­
jack, bludgeon, metal knuckles, chuka stick, sandbag or slungshot is 
guilty of a class A misdemeanor.

3. Any person who disposes of any machine-gun or firearm silencer 
is guilty o f a class D felony. Any person who knowingly buys, receives, 
disposes of, or conceals a machine-gun or firearm which has been defaced 
f o r  th e  purpose o f  concealm ent o r  p re v e n tio n  o f  th e  d e te c t ­
ion o f  a crim e o r  m is re p re s e n tin g  the  i d e n t i t y  o f  such 
m achine-gun o r f i r e a r m  i s  g u i l t y  o f  a c l a s s  D f e l ony .

C
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4. Any person who disposes of any o f the weapons, instruments 
or appliances specified in subdivision one o f section 265.01, except 
a firearm, is guilty o f a class A misdemeanor, and he is guilty o f  a 
class D felony if  he has previously been convicted o f any crime.

(Eff.8/12/80,Ch.2J3,L.1980)
5. Any person who disposes of any of the weapons, instruments, 

appliances or substances specified in section 265.05 to any other 
person under the age of sixteen years is guilty o f a class A misde­
meanor.

6. Any person who wilfully defaces any machine-gun or firearm 
is guilty o f a class D felony.

7. Any person, other than a wholesale dealer, or gunsmith or 
dealer in firearms duly licensed pursuant to section 400.00, law­
fully in possession o f a firearm, who disposes o f the same without 
first notifying in writing the licensing officer in the city of New 
York and counties o f Nassau and Suffolk and elsewhere in the state 
the executive .department, division o f  state police, Albany, is guilty 
o f a class A misdemeanor.
§ 265.11 Criminal sale o f a firearm in the second degree. ( E/FEL)

A person is guilty o f  criminal sale o f a firearm in the second 
degree when he is not authorized pursuant to  law to possess a fire­
arm and he unlawfully either:

(1) sells, exchanges, gives or disposes of a firearm to another per­
son not authorized pursuant to law to  possess a firearm; or

(2) possesses a firearm with the intent to sell it, .
(Eff.8/12/80,Ch.233,l. 1980) 

Criminal sale of a firearm in the second degree is a class E felony.
§265.12 Criminal sale o f  a firearm in the first degree. (D/FELONY)

A person is guilty o f  criminal sale o f a firearm in the first degree 
when he unlawfully sells, exchanges, gives or disposes o f to another 
twenty or more firearms. (Eff.8/l2/80,ch.233,L.i980)
Criminal sale of a firearm in the first degree is a class D felony.
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