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ABSTRACT

MODERNIZING CHARITY, REMAKING ISLAMIC LAW

by

Nada Moumtaz

Adviser: Professor David Harvey

Drawing on archival and ethnographic research in Lebanon and Turkey, this dissertation
investigates changes in the conception and practice of Islamic charitable endowments — called
wagfs — in Beirut sincel826. In French Mandate Lebanon (1920-1943), a new question about
charity emerged: how was one to distinguish when a charitable endowment was a truly religious
act? | first trace how this question became imaginable starting in the nineteenth century Ottoman
Empire, notably through the rise of the modern capitalist state, its monopoly on the production
and administration of law, and the creation and separation of the spheres of religion and
economy. | then argue that the selection of religious endowments hinged on new conceptions of
the state and general benefit and upon a conception of charity as a practice confined to the public
sphere. The answer to this question therefore subjected charitable endowments and their
founders to new understandings of charity, property, and intent and redefined the very practice of

charitable giving in the Islamic tradition afterwards and up to this day.
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NOTE ON TRANSLITERATION, TRANSLATION, AND DATATION

For transliteration from Arabic, Ottoman, and Turkish, I have used the International Journal of
Middle East Studies’ transcription system. All non-English words are italicized, except the words
that IIMES includes on its list of exceptions and Arabic words that exist in common English use
(ex: shart ‘a is rendered as shari‘a). For Ottoman, I have chosen to transliterate into modern
Turkish.

I have used brackets to include any translation in the body of the text (for instance, depute
[na’ib]). Translations are my own, unless otherwise noted.

I have used the Gregorian calendar but when referring to a document dated in hijri years, | have
included that date in bracket.
The Muslim months are abbreviated as shown below

Muharram M
Safar S
Rabi‘ al-Awwal Ra
Rab1" al-Thant R
Jumada al-Awwal Ca
Jumada al-Thani C
Rajab B
Shaaban Sh
Ramadan N
Shawwal L
Dhii al-Qi‘da Za
Dhi al-Hijja Z
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INTRODUCTION

In 2005, two Muslim men came to the Sunni religi@osirt in Beirut and earmarked $100 to
start an Islamic charitable endowmentaff supporting human rights regardless of race,
religion, and belief. This new waqgf foundation wesnhd-written in the registers of the court, an
oddity between the plethora of divorce and inhadé deeds surrounding it. It was one of the
new wagfs that started appearing in the registethe 1990s after a near fifty-year lull in most
wagf activity. It also stood out among the new fdatons that | inventoried for this dissertation,
the majority of which were lands whose ownershi warrendered for the building of mosques
or Islamic centers. These new foundations coinculiga the Islamic Revival efforts at instilling
an Islamic way of lif¢. The human rights waqf, on the other hand, wasfardnt matter, and
provoked a new set of questions: what is “Islanalobut championing human rights and why did
the founders make a “religious” endowment insteédreating an NGO [non-governmental
organization]? These puzzles and particular formsvaqf cannot be simply explained as a
revival of the “traditional” Islamic practice of \y§ a widespread and enormously varied form of
charity in the Islamic world beginning with the Addhbd period (750 CE). In this dissertation, |

will argue that they are the products of new coadg and debates within and around the Islamic

! In Arabic, it ishasr irth. The register in which wagfs are noted down aeshtliaj registers, for legal instruments
that do not involve bilateral contracts. They aisidct from the litigations/ suitslp‘awa], marriage, and orphan
registers.

2 The efforts of the Revival in Lebanon on the Swside have not been the object of sustained researc
unfortunately. They include groups as varied aslém: ‘a Islamiyya theAkbash, theSahariyya, some of which are
also involved in political activities. Their maiff@t has been in thda'wa, the initiation to an Islamic way of life,
through teaching, schools, etc..



tradition at a historical conjuncture starting witie nineteenth century Ottoman refotrtisat
shaped the modern state in what came to be Lebambmntroduced novel understandings and
legislation on charity, family, and property. Thesansformations necessitated and produced
new kinds of subjectivities and loyalties, new way$eing in society, and new ways of thinking
of one’s self and of acting towards family, commynand state.

Writing about the transformations of waqgf practio@sder modern capitalist states
necessitates “before-and-after snapshots takertlgar side of the great divide during which one
tradition is transformed into another” (Hacking &98). Through an archeology of waqf
practices in Beirut in the nineteenth century, ine-modern snapshot, | first investigate the
practices and conceptions of charity in the possitaf Ottoman tradition as well as their
conditions of possibility: the form of the statés relation to the production of law, and the
property regime. Initially one’s charitable intemas not an object of scrutiny, the family
constituted the ultimate object of charity, and fire-modern “Islamic” state’s duty was to
uphold individual charitable practices. ExpandimgHacking’s metaphor, I will then show how
the ‘after’ snapshot becomes a series of snapsiiai$ferent moments in the modern tradition.
Analyzing contemporary waqf practices in their %8ual” and “revival” highlights how the
modern capitalist state project, its property regi@nd its ultimate control over the production
and administration of law enabled a new notionhef $ubject that favored intent as the location

of the true self, and a conception of charity gsactice confined to the public sphere. Such

* Hallag (2005-06) objects to the use of the terforme because it assumes a teleological necessifyasses an un-
appealable verdict on an entire history and leghle that is perennially wanting and thus deseaf
displacement” (153). | disagree because the caliimrm has been a staple in the writings of Musdicholars. In
addition, in the case of the Ottoman Empire, taagformations were carried by their initiators pogress” (see
below section Il. Modernization).

* The post-classical period in the Islamic traditspans between 1200 and 1800 or 1900 dependirfgedrigtorian
(see for example Hodgson 1974 and Schacht 1964#)idmlissertation, | use it to refer to the snapsltf the
Ottoman canon in Beirut at the end of th& t@ntury and early in the nineteenth century.



transformations redefined the very practice of ithble giving in the Islamic tradition. They
made imaginable new wagfs, like the human rightgfwdescribed above.

Prior to the reemergence of waqfs in the 1990sfsvagd almost disappeared from the
scene. Waqf practices as part of the Islamic ti@disustained ideals and understandings of
human lif€ competing with those of modern capitalist staléswy were therefore ‘disciplined,’
remade, restricted or even eliminated. Legislatmohibiting certain types of waqf and
facilitating their conversion to private propergtpng with new notions of subject and charity,
almost made wagf fall into oblivion. Between 1943 year of Lebanon’s independence from
the French Mandate (that started after the fathefOttoman Empire in 1918) and the late 1980s,
almost no new foundation appears in the registers.no wonder that, when they knew | was
researching waqgf, people often asked me “But wkawaqf, exactly?” At the same time,
however, these transformations did not completéljterate this centuries-old practice. Wagfs
still pervaded memory and the built environmente Bame people who barely knew what waqf
was also told me for example, “Our family had a fWagr asked me: “Is it true that the land of
the ABC mall is a waqgf?” In addition, up to thisydaaqfs present recurrent objects of scandals
that have the capacity to singularly stir up thenownity’s deep outrage and outcry—they
almost cost many a mufti his position as the ddfiCrepresentative” of the Muslim community
and the ultimate guardian of the community’s patmyin the form of waqgf.

It is in this context of continuities and rupturgsesence and oblivion, that Muslim men
and women started founding new wagfs in the aftdrnoé the Lebanese Civil War of 1975-
1990. These foundations overlap with and refletbref to create the conditions of living a
virtuous life as Muslims, to use “Islamic” instrunte and to perform acts of charity that bring

them closer to God. Between 1990 and 2009, somengewnew wadfs were founded and

® These appear imfaqisid al-shari‘a,” the aims of the shaa, which the state is to safeguard.



recorded in the Beirut Sunni religious court. Tisisoughly equivalent to the yearly average of
new foundations in Beirut in the nineteenth centuy comparison, only five waqfs were
founded between 1945 and 1990. However, contratlygmineteenth century, when waqfs were
founded to support charitable aims as varied asilimmof founders, the poor, mosques,
fountains, and shrines, the majority of new waafgp®rt the creation of mosques and Islamic
centers. In addition, a new kind of wagf began appg, like the human rights waqgf, which
closely resembles the many NGOs now working in belna\Why does the utmost act of charity
today take the form of mosques? How did waqfs ctoree treated as NGOs?

While the questions animating this dissertatiomt$tam observations about contemporary
wagqf practices and discourses, approaching the tepliely based on “fieldwork” misses the
complexities uncovered by historical anthropololany of the forces shaping the modern
world are not directly “observable,” and analyzthg way people understand and do waqf today
necessitates understanding the various conjunctba¢snade these practices thinkable. Indeed,
many of the practices we “observe” today in Beiauge the products of not only “global”
processes, such as the global waqgf revival thatbeatraced to Kuwait, but also of historical
ones, like capitalist modernity. At heart, the diesis how was the Islamic practice of waqgf
remade under the modern capitalist state, withieiggmes of law and property? As waqf is a
practice defined in “Islamic Law,” the main subjedtthis dissertation is the Islamic tradition,
and how it has sustained and remade itself—itsraeguis, logics, sensibilities and practices—
through debates within and outside the traditiosh @mder the conditions of capitalist modernity.
But is it possible to write an historical anthropgy of wagf and of the Islamic tradition—an
historical anthropology of an “other?” | will firsaddress this question, outlining the

epistemological assumptions and aims of this wihrén explain the necessity to focus on three



arenas—state, law, and economy—in order to undetdtee transformations in waqf that have

occurred over the last century and a half.

. HISTORY AND ANTHROPOLOGY

| start by asking “Is it possible to write an histal anthropology of an “other?” The most recent
wave of historical anthropology, what | will refer as anthrohistory, has moved away from the
study of the other in and of itself in order todson its construction as an essentially different
and hierarchically inferior entity, particularlyrttugh the colonial encounter, which becomes the
major field of inquiry unifying Europe and its otise colonizer and colonized. | will flesh out
how anthrohistory’s particular constructionist fecaame about and why the nature of my
research necessitates moving beyond it. On thethis appears to involve reverting to an
“old” anthropology and reversing or even negatihg advances of anthrohistory. But in the
same way that the contemporary waqf revival catmeotinderstood as a re-enactment of pre-
modern waqf practices, my direct focus on the Igtanadition rather than on its construction by
Orientalist knowledge is far removed from being edurn to older types of anthropology
analyzing “pristine natives” or “precolonial puritgAxel 2002:7). The conditions of knowledge
production have changed; moreover my positionafitpoth traditions coupled with the nature
of the project on which | have been engaged, platall for a methodological stance different

from that proposed by anthrohistory.



History in Early Historical Anthropology

In a volume projecting future directions in histali anthropology, Axel (2002) presents
a paradigmatic shift in the practice and understandf history in historical anthropology in the
1950s and the 1960s: history, he argues, was rgefaseen as a process triggered by European
contact and causing change to “pristine nativasstdad, it came to be seen as integral to and
embedded in colonial forms of knowledge and powefore this change, anthropologists used
history, but their aims of use and their approadibeand understandings of history were very
different. Reconstructing the relationship of higtand anthropology falls outside of the scope
of this study, but it is worth mentioning brieflge contours of the anthropologists’ engagement
with history in order to make apparent the shifattihxel describes. This will also help to
recuperate some of the still significant contribo8 of earlier authors, whose works have too
often been easily dismissed.

Before the wave of functionalism took over the gliboe in the 1950s and made its focus
the present and its method fieldwork, anthropoksgisad engaged history from three main
perspectives: diffusionist, evolutionist (Axel 208R and Boasian reconstructive anthropology
(Goody 1997:283). Nineteenth-century evolutionrstsd in certain contemporary practices, like
bride kidnapping, “survivals” of earlier practicedien a not-so-developed mdlemo sapiens
forcefully seized brides and dragged them to his (oody 1997:282). American “historical
anthropology” attempted to reconstitute Native Aicear “traditional” ways of life by engaging
the few surviving members of these groups (Lowiel2Zl9Radin 1926). Rejecting these
reconstructions for their speculative nature astig®-history,” functionalists focused on the
observation of small-scale societies in the presidotvever, as the debate unfolded between

Evans-Pritchard and Schapera on whether functstsahad effectively neglected history, some



functionalists did introduce aspects of change duee. They were aware of the changes
happening to the structures of the societies theyewdescribing, but still thought of these
changes as external: history came from Europe (A@02:.7). In these earlier studies,
anthropologists used history to reconstruct a piersal pristine native culture that was
imagined to be in a stable conditibin that approach, change and history itself wesgérnal”
and came with colonialism, modernity, and Europs. Axel (2002:9) and Goody (1997:283)
describe that trend, history was “contact” or “awdtl contact” or “acculturation” that polluted
the purity of the natives and that “changed” tiseicial structures.

Such assumptions can be read in the early worknofamsthropologist whom Axel
identifies as one of the major figures effecting thrn in historical anthropology, Bernard Cohn.
| use a discussion of his work to show the typaradlysis that these two approaches yielded, and
to recuperate some of the insights of the old hs#b anthropology, but within a different
epistemology and project. In his introduction tcodlection of Cohn’s essays, Ranajit Guha finds
traces of this “old” approach in Cohn’s earlierass like “Some Notes of Law and Change in
North India” (1959). There, Cohn analyzed differemicbetween the *“indigenous” and
“introduced” notions of law. | will elaborate atlg on this text because it resonates with my
work. “Old” Cohn argues that, contrary to Britishw's basic conception of equality of
individuals before the law, “North Indian societgperates on the assumption that men are not
born equal. Similar oppositions, like that betwexmtract and status, are further cited. This
picture assumes a pre-colonial Indian culture asaesy that was different in values from the

British one—and which the anthropologist-historeauld reconstruct.

® This critique is different from the one againstrmapologists writing about the present in the 1940d 1950s,
who completely ignored colonialism as a force amiesent that shaped how people lived, acted,raadined their
lives.



These observations uncannily echo the remarks oélWallag, whose project of
decolonizing Islamic Law starts from very differegistemic assumptions. Hallaq points to the
impossibility of representation, the “profoundlyigggmic, and perhaps insoluble, problem of
linguistic representation” as he attempts to waiteistory of shara. He argues that, because we
write in English, which stems from and echoes modgestern conceptions, “our language fails
us in our endeavor to produce a representatiomaif istory, which not only spoke different
languages none of which was English (...), but afdowdated itself conceptually, epistemically,
morally, socially, culturally, and institutionaliy manners and ways utterly different from the
material and non-material cultures that producedenaty and its Western linguistic cultures”
(Hallag 2007:151). Nonetheless, when describingstitaia, Hallag makes claims that resonate
with Cohn’s early remarks. Thus he writes, the fad not apply equally to ‘all,” for all
individuals were not seen as equal to each othalldq 2007:168). Later on, Hallag also makes
the case that the idea of justice in the shdavored decisions that did not apply a “consisten
legal doctrine” that clearly delineates winners doders, but rather attempted to reach a
compromise. How could two diametrically opposeduagstions lead to the same types of
analysis? What does this convergence between psojpcemised on very different
epistemologies mean? Does Hallag's term of anakgpsoduce the very approach to writing
history that he criticizes? Or are Cohn’s earliralgses not so easily dismissédse these
guestions to engage with the “new” historical aofimiogy, its critiques of earlier works, and the
types of knowledge it produces, in order to setdghmund for the particular framework that |

adopt in this study, and to indicate the pointsafvergence and divergence with my own work.

" Is Hallag unwittingly caught in the paradigm inialhhe was schooled and in the terms of the secytiitierature
he uses, or is there something to “salvage” in Gobarly approaches? Can the same analysis beefam
different assumptions?



The New Anthrohistory

| will first flesh out the new approach and typdsaoalysis favored in anthrohistory.
Contrary to Cohn'’s early efforts at delineating aledcribing “indigenous” understandings of the
world and society, and its uncanny echoes in Hat\ahat distinguishes historical anthropology
is not its effort (in more conventional terms) twaunt for social and cultural formations in ‘the
past.” Rather than the study of a people in pddrcplace and at a certain time, what is at stake
in historical anthropology is explaining the protlon of a people, and the production of space
and time” (Axel 2002: 3). The shift that the “neWwistorical anthropology realized was to point
to the (colonial and modern) constructed-ness o timdigenous” past. There was no pre-
colonial past that was not tainted by the colopia@sent, and there was no West and Western
modernity without the colonies. “Anthropologicathers’ are part of the colonial world, they are
constructs of it. In the historical situation ofl@mialism, both white rulers and indigenous
peoples were constantly involved in representingaoh other what they were doing” (Cohn in
Guha 1987: xx). As Guha points out, one can con€abln’s analysis that | describe above with
his later interpretations, which | quote at leng#low. The incentive to write a history and
anthropology of Indian society came from colonislidt was the necessities of colonial rule,
particularly the creation of a judiciary where Bt were to administer Indian law’ that

led to the notion that Indian civilization was falad on particular Sanskrit texts.

By the middle of the nineteenth century thesere conceived to be the very

embodiment of an authentic India..). What had been fluid, complex, even

unstructured, became fixed, objective, tangible.(...)

“Hastings was to encourage a group of younger s&wa the Company to study

the ‘classical; languages of India (...), as para@hixed scholarly and pragmatic

project aimed at creating a body of knowledge whiohild be utilized in the

effective control of Indian society. What Hastinggitish governor of Bengal]
was trying to do was to enable the British to defivhat was Indian and to create



a system of rule which would be congruent with whais thought to be
indigenous institutiorfCohn in Guha 1987:xxii, my emphasis).

In this new interpretation, the idea of an “indigar” is always-already qualified, it is what is
constructed to be as such.

Cohn’s problematization of the construction of awligenous past carries echoes of
Hobsbawm’s arguments regarding the invention oflitien during the rise of nationalisms
(1983), and this connection is further confirmedtbg inclusion of one of Cohn’s essays in
Hobsbawm and Ranger's co-edited voluribe Invention of Traditiah The sentences | have
italicized reflect the erroneous and created hissoof the centrality of Sanskrit texts in thiseas
Hobsbawm similarly emphasized the fictitiousnessweénted traditions, “which appear or claim
to be old are often quite recent in origin and stommes invented. (...) The peculiarity of
‘invented’ traditions is that the continuity [withhistoric past] is largely factitious” (1-2). This
would propose, is in tension with the type of arguinfavored by the new historical
anthropology. Indeed, focusing on invention andtii@asness promotes the scholarly
“unveiling” of this apparent fiction. It contrastsis constructed and invented tradition with the
“true” India/Orient. In contrast, the new anthrdbiry emphasizes an analysis of the institutional
sites and the (unequal) conditions of the productd knowledge, as is apparent in Axel’s
analysi€ and the essays in the latest edited volumdmthrohistory(2011). The latter essays
“seek to develop perspectives that “transcend amgkttle the broader fields of power that
constrain intellectual production” (4) while reftegy on “how shifting contexts and inequitable

social formations shape scholarly work” (6).

8 There is also an echo of it in work by Dirks, whitespite a very rich analysis from within the jpligen of
Saidian and Foucauldian analysis of the author#atss of this knowledge and which goes much betlenthct
that it is “invented” (as | will describe below}jlktitles his first section “The ‘invention’ of &ste.”

% In tracing the three moments that were crucigheorise of the new historical anthropology, AxisVays places
them in their geo-political and institutional segs, as for instance, the Cold War and the studguwfures at a
distance” for Margaret Mead.
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The focus on thinking about the production of knedge and investigating its relation to
power has led anthrohistorians to reconsider they vendeavor of writing such a
history/anthropology as well as the categoriesnallysis used. Regarding the former, they have
highlighted how the disciplines of history and anffology are embedded in Western forms of
knowledge and power—modern disciplines whose gerniesiery much related to nationalisms
and colonialism. One can see this at work on trevedguoted passage by Cohn: the work of
Orientalists and historians was triggered by thedge@ Commissioner. The creation of a history
is an essential element in the toolkit of nationlebng. “It is one of the fundamental attributes of
national sentiment, like a president, a currendynaversity, and an airline” (Goody 1997:284).
“We have no history! We must have a history!” (GUe88 in Chatterjee 1993:76), exclaim the
anti-colonial nationalists. Before the colonizedigled it, history was the particularity of Europe
(Cohn 1987[1981]). “History constructed a gloriquest for the nation in which the present was
the inevitable teleological frame; anthropologyumsed histories that necessitated colonial rule.
History told the story of the nation; anthropologgplained why a nation had not yet emerged—
as for example is Risely’s understanding of casteam impediment to national mobilization”
(Dirks 2002:57). For instance, in the social safentand historical literature of South Asia,
discussions of caste and land tenure stand foe-&@qdonial past, “from which the Indian people
must emerge” (Axel 2002:12). The construction o$ tipre-modern” structure based on caste
and land tenure creates a moment of anterioritighdity that the colonized need to get rid of.
Here is, historical anthropology shows, where agblogy shows its face as a tool of Western

domination.
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Studies in the new historical anthropology have leasred how colonial anthropology
and history created many of the categdfi¢sat nationalist historiography and common sense
construe as particularities of pre-colonial pasttswas through the dynamics of the colonial
world’s united field that basic notions in anthréggpcal and historical studies emerged: not just
social change and modernization, but time, sp&eepéople, region, the village, law, and land”
(Axel 2002:12). Dirks’ seminaCastes of Mind2001) deconstructs the “natural” category of
caste, represented as the essence of pre-modean kwtiety, and analyzes its production as a
colonial form of knowledge and power, which themes to structure the present (and can even
be “the vehicle for the mobilization of an oppasial politics” (Dirks 2001:314)). In the
Lebanese context, Ussama Makdisi (2000) does simnlak with the notion of sect and
sectarianisni® Sectarianism, he argues, is not a “reality whiah be traced to some precolonial
past” (7). It is a particularly modern practice atidcourse (6), produced at the intersection of
Ottoman modernization and European hegemony amdhiedism®*2

The three characteristics of the analysis of atiltory | just described—the
construction of a (cultural or past) “other,” of itategories and characteristics, and of the place

of the social sciences in the colonial endeavor—varg much premised on a common condition:

12 One can be tempted to claim that “categories’naflsis and thought have always been the subjquanitular
scrutiny for anthropologists, whether in their atfgs at depicting “native” worlds or worldviews thugh “native”
understandings of time, space, property, or incadly examining the social construction of Westaralytical
categories, like race and gender. However, thedieranthropologists, particularly of the formand, saw their
work as a mere representation of concepts and wevld that existed out there, without examiningrtpesition in
relation to the production of this “authentic” oth&€herefore, while this emphasis on concepts leas a
contribution of anthropology, it has not necesyaitoided essentialism. The self-reflexivity andlgsis of the
institutional positionality of the anthrohistoriamought through analysis of knowledge/power, remherefore
illuminating, and is one that | will engage below.

1 political sectarianism§'ifiyya or al-f@'ifiyya al-siyasiyyd refers to the political régime in Lebanon whereltly
government is based on allocations proportionagetts (in Parliament 50% of MPs are Muslims v8650
Christians, the President is Maronite, Prime Man€unnite, and Speaker of the House Shiite). Bantamtout
court, as Makdisi analyzes it, usually refers to a dogiical analytic describing the Lebanese as idgintif through
sectarian affiliation rather than through natiociizenship.

12 This point has been made by Lebanese academic alidlthrara in 1974, and it tells a great deal aibeut
effects of unequal power conditions of knowledgeduction on the circulation of knowledge from pégpies to
centers (see Bardav2010).
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colonialism. In fact, if one were to summarize afi¢he main subjects of the new anthrohistory,
it would be the colonial condition. As Cohn putgntan oft-cited passage,

“Hence one of the primary subject matters of anohisal anthropology or an

anthropological history is, to use Balandier’'s tethe colonial situation. This is

not to be viewed as ‘impact,” nor as ‘culture cattanor is it to be viewed

through a methodology that seems to sort what fodoced from what is

indigenous. It is rather to be viewed as a situmatio which the European

colonialist and the indigene are united in one witafield” (Axel 2002: 9).

In anthrohistory’s privileging of the “colonial si@tion,” one can read an answer to the critique
of Eurocentric modernity: both in its linear contiep of time and its association with a certain
place.

“Against the valorization of the diversity, or es8alized difference, of forgotten
subaltern, or past peoples, historical anthropoklgyws up the ways that the supposed margins
and metropoles, or peripheries and centers, fdla itonstitute, or disrupt one another” (Axel
2002: 2). Many if not all constitutive elementscaiitalist modernity were results of the colonial
situation —methods of industrial organization imauplantations (Mintz 1985), the emergence
of the population as the object of government ididn(Chatterjee 2000), even the category of
European in contexts of fear of mixity (Stoler 19g4&ll cited in Mitchell (2000: 2-5)). These are
considerable contributions that have brought outnyn@omplexities in the writing of
anthrohistory, disrupting the time-space of modgrnihey have been crucial in the “political-
theoretical project” of the decolonization of “repentations, the decolonization of the West's
theory of the non-West, (...) enable[ing] a systemeginterrogation of contemporary practices

in terms of the extent to which (...) they reproduéauns of knowledge that emerged as part of

colonial power” (Scott 1999:12).

13



Rethinking the New Anthrohistory

Because of this epistemological shift introducedabyhrohistory, earlier anthropological works
have been mostly dismissed as naive at best, bythtive also been painted as complicit in the
reproduction of Western hegemony. With its unteeadsumptions, most of that literature has
been relegated to the archive of the disciplineweieer, beyond the powerful critique that the
new anthrohistory provides, | would like to propdkat some of the claims of the old Cohn
might actually be useful in writing a different Kirof anthrohistory. | will take what | have
outlined as the main concerns and interventionthefnew anthrohistory, the construction of
categories, the colonial situation, and propos#fardnt way of approaching them, centered on a
history of the other, on the concern and questadrikis other tradition—explaining why Cohn’s
arguments (and their contemporary echoes in wkekHiallaq's) need not be dismissed.

To start with the question of categories, a proggcanthrohistory, | would suggest, can
go beyond what Axel proposes: “How can these psee$of doing historical anthropology as
he describes it] illuminate, or provide the basis & reevaluation of basic categories of analysis
like time and space, violence and sexuality, oppeand the individual?” (Axel 2002: 11-2). As
can be gleaned from Cohn’s long quotation, whendisgusses “Indian civilization” the
transformation affected “what had been fluid, coempleven unstructured, [which then] became
fixed, objective, tangible.” Dirks also proposeattthe main methodological and epistemological
problem is not that caste was “invented;” rathdies in the conceptualization of the relation of
this tradition to the lives of pre-modern Indianslao “Indian society and culture.” “I do not
mean that [caste] was simply invented by the teverl English (...). But &amsuggesting that it
was under the British that ‘caste’ became a sitgle capable of expressing, organizing, and

above all ‘systematizing’ India’s diverse formssafcial identity, community, and organization”
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(Dirks 2001: 5, emphasis in original). The problém@onnection is making caste (or sect, or
mode of production) the operating principles ofsthgre-modern societies. Although certain
analytic concepts might be problematic in and efkelves, it is mostly in the mode of analysis
that the categories become problematic. Indeede s a category, like sect, existed in pre-
modern India. However, as Dirks argues, while casie relational and changed depending on
context in pre-modern India, the understanding aded by anthropologists and made solid
through a census, was a “fixed identity.” It is drthat with the help of anthropological
knowledge, the grammar of caste has changed.

Therefore, instead of a focus on the “creationtategories, | would propose focusing on
their grammart and how their meaning in use has changed over. i@t concepts have they
been combined with, what did they mean in differeamtexts? Such work aims to highlight
transformations rather than “invention.” Shiftirgards grammar will allow us to move beyond
the binary of fluid past/rigid colonial present atmdcomplicate this view, which unconsciously
views the fluid past as normatively positive sitoat It would be a tactic to highlight the
conditions of possibility of its previous uses, tirk and conditions that enabled their
permanence, as well as the possibilities of morkcah uses today. This is the work this
dissertation attempts to do with regards to corscépe waqf, property, charity, religion, and
public interest.

Reading what | am calling (following Guha) the “n@ehn” against the grain, against an
emphasis on the “invention” of tradition, also alk us to identify certain processes and to
reinterpret them through a different understandiofy tradition. He mentions that the

development of a legal system administered by GaldBritain required the identification of

B | use grammar in the Wittgensteinian sense aiuddls of explanation of meaning (see Baker and ElatR85).
For some further elaboration on my approach, seedhclusion.
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“Hindu Law,” which “led to the notion that Indianivdization was founded on particular
Sanskrit texts” (in Guha 1987). Cohn points out gwch a notion is erroneous, and indeed it is.
Does that mean however that we need to dismissteamat to understand the place of Sanskrit
texts in pre-colonial India? After all, Hinduism agradition was certainly in dialogue with these
foundational texts that Cohn mentions. Therefoeakmg of Hindu tradition before the colonial
encounter, what old Cohn terms “indigenous,” wostitl be useful in order to “understand the
politics of living the ongoing connections or diseures of futures and pasts in heterogeneous
presents” (Axel 2002: 3). How can we then concdearadition differently from the fixed
invented past?

Crucial to the writing of an anthrohistory of th&admic tradition, of an “other,” without
falling into essentialized depictions of pristinepnodern Muslims is the concept of a discursive
tradition. This approach does not use traditiorthe sense forwarded by Hobsbawm but as
elaborated by Macintyre and theorized with regartskam by Asad and taken on by Hirschkind
(1995), Bowen (1993), Mahmood (2005), and Zaman0Z20among others. An Islamic
discursive tradition is “simply a tradition of Musl discourse that addresses itself to conceptions
of the Islamic past and future, with reference tpaaticular Islamic practice in the present”
(Asad 1983:14). The practice in question in thissdrtation is waqf. Such a debate involves
power and authority, as it is a debate about tlugréct” practice. Each party is arguing and
providing arguments that its interpretation shdogdthe authoritative one. That is why to speak
about Islams in the plural is not enough and omeilshbe attuned to the debates over orthodoxy.
When we approach debate about the correct praasi@n essential characteristic of a tradition,
these debates cease to be symptoms of a “crisisiodernity as they are the mode of operation

of the tradition itself.
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Asad has more recently re-centered tradition onoehmbent rather than debate. “But
tradition, of course, is not just a matter of argumr—indeed argument is mostly peripheral to it.
Tradition is primarily about practice, about leagpithe point of a practice and performing it
properly and making it part of oneself, somethihgttembraces Mauss’s concepthaibitus
(Asad 2006:234). From the point of view of praotiters, this is definitely the case, and that is
why | read waqf among processes of forming subjent$ creating certain sensibilities. On a
different level, however, | place emphasis on delbscause | also engage the tradition from the
point of view not of its practitioners, but of ésithoritative structures and authorized speakers.
Indeed, the modern condition triggered the renefaertain debates, including the relation of
scholars to the state, as well as new debates asithe place of reasons of modern scientific
reasoning in the determination of legal rulings.

| seek to extend the arguments advanced by Hallgta push them to a different
conclusion. As an Islamic legal historian, Hallaashvery convincingly elaborated on the pre-
modern shara as a discursive practice. “It cannot be overdtdtat the Shara originally
represented a complex set of social, economicui@ijtand moral relations that permeated the
epistemic structures of the social and politicaders.” (2005-2006: 155). However, he also
argues that with the modern state, the sadvecame entexted, reduced to the legal texts of
jurisprudencefjgh]. Indeed, like the shan, the modern state laid claim to governing sogiety
and was a legally producing mechanism that claimiidhate legal sovereignty. From these
competing claims and very different ways of govegpionly one “winner” could come out,
argued Hallag, and it was the modern state. The ‘ahthus became entexted, univocal and
simply reduced to family law. “In its present forthe Sharia distinguishes itself as an entexted

entity, in that it was transformed (...) from a wdyldnhstitution and culture to a textuality that
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not only represents the subtracted differentialveen the pre-modern organic structure and its
entexted version, but also engages the very claistat of being entexted in a politics that the
pre-modern counterpart did not know. Which is ty #aat even the surviving residue, the
entexted form, functions in such uniquely moderrysvéhat renders the very residue foreign, in
function and substance to any possible genealogamatterpart” (Hallag 2005-2006: 155). For
Hallag, because of the modern state, and partlgulaith deleterious effects of the near
eradication of the Islamic education system thiawadd the perpetuation of the tradition, there
was a break in the tradition, thus the new practérs have a merely modern understanding of
the sharia. In this project, | propose that this undersiiagbf the iron-cage of modernity
having permanently disfigured the “original” pre-d@on sharia has an unfortunate effect.
Hallag portrays most contemporary scholars as thentic,” and as having misunderstood their
own tradition (Hallag 1997: 207-254). They are,his view, unwittingly and unknowingly
modern. | would like to propose that despite itserting, the Islamic tradition remains a
discursive tradition, and its practitioners are mueore aware of their predicament and of the
tensions generated by the modern condition thas wuld suggest. Analyzing Islam as a
tradition, with its emphasis on debate, allows @snicorporate ideas and styles of argument
within it, through drawing on its authoritative soes. These scholars and practitioners
understand and place themselves within the Islanadition. | will therefore emphasize the
arguments they make, as well as the different ¢mmdi under which they operate.
Anthrohistory’s focus on the colonial condition dagé seen as an answer to the refusal to
take for granted self and other, by showing how tlre produced and highlighting the effect of
this dichotomy for modern power. Such attempts tailagalities and rationalities of modern

power as their primary object, and in the presemrkwl too am concerned with such objects. In
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order to better comprehend the present, unsetied imagine different futures, | am definitely
engaged in an attempt to understand the modernitmomdparticularly the modern state, law,
and economy. In addition, writing in English in ¥¥&rn academia and the very possibility of
thinking and attempting to write an anthrohistorfytibe Islamic tradition is the product of
Western epistemology. As many have argued for mdiffecontexts, the very idea of writing a
history as chronology or genealogy or archeology or ahiktory of waqgf would have been
impossible from within the pre-modern tradition.idt far from its common type of histories
imagined and written before the™ 8entury: biographiessira], prosopographiesdbagit], and
chronographies tgrikh] (Robinson 2003). Indeed, history as chronologiginates from a
“European native theory of time” (Cohn 1981: 51jthwits assumption of uniform linear time,
moving from past to present to future (Koselleck£20

Despite a serious engagement with the modalitidsratmonalities of modern power, this
work shifts the focus of analysis to the Islamexdition itself. | take Asad’s question “Are there
histories of people without Europe” more literatlyan rhetorically. The reason this question
interpellates me is related to my positionalityast of “these people** Nonetheless, a different
mode of knowledge in the Islamic tradition, as e@gsed in the famous dictum “knowledge is
reception” pl- ilm talaqq], emphasizes the transmission of knowledge viaaancof authorized
scholars, and therefore places me outside of aadtbispeakers in the tradition. Despite, or
perhaps because of this liminal position, | am eoned with contemporary debates in the
Islamic tradition, which although modern still prd& modes of engagement with the world and
society, subject formation, and techniques of #lé that cannot simply be reduced to modern

liberal modes of governing. And it is a traditidrat still shapes the lives of Muslims today—

141t is a question that most “native” writers strigwith, from Fanon, Césaire, to the members ofléan
Subaltern Group and to those in the Latin Americamtext.
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particularly the waqgf-making subjects of this drssgon. Therefore, my engagement with
modern power serves to understand the conditioneruwhich Muslims enact and live their
tradition and how these conditions allow certaiguanents, opening some possibilities for
restructuring authority in the tradition, and fdoming others. “It is when we have
anthropological accounts of what those construstifwi historical conditions] were, and how
they have changed, that we may learn what therfestof people without Europe once were,
and how they have changed, and why they cannot thalse histories any longer” (Asad 1987:
607). The unveiling of modern epistemologies anddd@ns is not an end in itself, nor is it an
attempt on my part to level a critique at variogbddars or trends to show that they share
modern or liberal assumptions, to “pitch critiqueaa epistemological level” (Bardawil 2010:
300). It is the intervention of someone that i®fiasted in engaging these scholars about their
arguments, their relation to the tradition, and wih@ consequences of new conditions are for
the practices and ideals they propose.

In order to place the focus on the Islamic traditibs pre-modern post-classical Ottoman
iteration occupies much of my analysis. The desirenderstand the postclassical waqgf practice
and the Islamic tradition at a certain time and icertain place is not an attempt at capturing a
“pristine” unpolluted primitive society, a “forgam subaltern,” or “fetishizing difference”
because simply put anthrohistory has taught ussthee no primitive societies that are self-
contained. The Islamic tradition itself was born# of a people who embodied other traditions,
and later incorporated elements and logics frorfetifit traditions, like Greek philosophy. The
main aim is to show how this tradition has remaslelfiunder modern conditions.

Charting the contingencies and conditions thatwadb for contemporary waqf practices

requires a depiction of a certain “pre-modern” picgcof wagqf, a “snapshot” of this practice, to
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return to Hacking’s metaphor. Needless to say, Wtextn pre-modern constitutes but a moment
in the long history and transformation of pre-meoderaqf and the Islamic tradition. Indeed,
Islamic legal historians periodize transformatiamg¢slamic Law between the formative period,
the classical period, and the post-classical pe@itbman Beirut falls in the latter. | attempt to
do an “archeology” of these waqf practices, to wecdhe historicah priori, the “group of rules
that characterize a discursive practice” (Fouca@lf2:127), the condition of the existence of
statements (not for their truth value), of the jgabty of their utterance in a certain way. | bgin
together statements that might not necessarilyngeiogether, in the same discourse, in order to
highlight unspoken assumptions and the “epistenfielvaqf practices and sha The term |
tend to use is the logic, to imply a certain studcty element but without the solidity and

coherence and totalitarian nature of an episteme.

Approaching Sour ces

The question that poses itself is then how can ‘@eeonstruct” the Ottoman post-
classical tradition, or actually what kind of camstion do existing documents and archives
allow? The question speaks to two separate debatesne in anthrohistory and one in Islamic
studies™ Studies of the Islamic tradition have echoed aier@alist trope that opposes Islamic
legal theory and its practice, and according tocWwha stagnating ideal theory unchanged since
the 10" century was unable to adapt to a dynamic histbpcactice'® Joseph Schacht, whose
Introduction to Islamic Law(1964) remains one of the most authoritative textsthe subject
over forty years after its publication, exemplifibss view:

The theory of the sacred Law did not fail to infige practice and custom
considerably [...], but it never succeeded in impgsiself on them completely.

15 Messick (forthcoming) is one of the few authoratthring these two debates together.
18 For a detailed description of this trope, see fds@a (1999) and Messick (forthcoming).
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This failure resulted chiefly from the fact thatttdeal theory, being essentially

retrospective, was from the earlfxbbasid period onwards unable to keep pace

with the ever-changing demands of society and commen@?7).

Scholars like Wael Hallag and Baber Johanson hhgwers the production of such a dichotomy
in colonial encounters. Nonetheless, and as Sadahgued inOrientalism the falsity of this
discourse is not dispelled by its exposition. drication in structures of power, not the least of
which the way it has informed and become engraindgbe reformulation of Islamic Law in the
era of nation-states, allows it to remain authtiviéa Furthermore, the academic division of labor
between Islamic legal historians who study “thedtybugh legal manuals and social historians
who study “practice” through court records hasHartaccentuated the distinction. Still, the work
of scholars like Zouheir Ghazzal (2007), Brinkleyedgick (1993), and Martha Mundy and
Richard Smith-Saumaraz (2007) has started to ¢hesglivide. This dissertation stands in this
line of work, bringing together the two sourceslsglamic Law just mentioned, what Messick
terms the library and the archive.

The “archive” | use is housed between today’'s B&rsunni religious courtdl-
makkama a-shaiyya al-sunniyyhand the drawers, coffers, and memories of Befaniilies.
Not many family wagfs remain in Beirut, and manytbbse that do, exist because of long-
lasting lawsuits between family members or with Dieectorate General of Islamic Wagfs
[DGIW]. It is because of such disputes that | weswah into these families. Had | encountered
documents pertaining to this waqgf or that waqfhae archive? friends of family and friends of
friends would ask’ “We are looking for this wagfiyya,” and | was iattuced to the case and the
family, and eventually its archive. In this diss¢idn however, because of the type of analysis |

favor, where cases are not read as “representabiveatterns and facts” but rather for their

" For some reason, it was always women of a ceagérwho were engaged in these odysseys of “redinmgra
their family wagf. They were the living archive the wagf, always incomplete, about to disappear.
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“unspoken assumptions,” | concentrate on one ofdhfamilies—the Qalais, which are
connected to my own family in Beirut. | had not ftkaf the waqf before starting my research,
or maybe | was hearing without listening. Nonethg)after | did start my research, | attempted
to collect the documents scattered in the familye tb war, family deaths, and family feuds. Of
course, my archive of the family archive remainsomplete. | also had the opportunity to talk
about the case with various members of the faraitgl hearing them quarrel in family reunions
or our meetings, so the written family archive waantered by the oral archive that I collected.
Documents from state archives were also part ofamghive, like those of the gadi
[judge]® court of the nineteenth century. Nineteenth cgnBeirut was an Ottoman city,and
the Ottoman official jurisprudence followed thganaf madhhatf® Beirut was a multi-
confessional city, with a majority of Muslims Susrand Greek-Orthodox, but had a Jewish
community as well. Its composition changed dranadliian the course of the nineteenth century
with migration from the mountains surrounding itedio unfortunate events and the shifting of
commerce towards Europe and the rise of Beirut gsracity (Fawaz 1983). Muslims, like
Damascus and the Syrian provinces, mostly follothedShafi‘i school. It was only towards the
middle of the 19 century, as an 1857 [1273H] petition from Beirated, “that the/anafss had

become numerou$”in the city, hence requiring an office, a paidipos for a Hanaf professor

'8 | will use gadi not judge because the duties efdadi went far beyond what we assign today togadg
adjudication. Qadis also served as public notaviese consulted on administrative issues, etc. £adessions
were not originally housed in a special locatiout, lappened wherever gaadis were, usually in tveir houses
(Hallag 1998). The nineteenth century saw the @eatf “court locales” independent of the judgesrtiselves. The
courts where they adjudicated became the “&haourts” of today. Some scholars of Ottoman coliatve argued
that they should not be referred to as “slaacburts” during the Ottoman period because th@jieghmuch more
than the shara, including Sultan issued “secular law,” knowrgasun

19 Qutside a hiatus between 1832 and 1840 when inrieler the Egyptian rule of Mohammad Ali and his s
Ibrahim Pasha. Despite the short period of Egyytide, nationalist historians place a tremendoegit to that
period in the “modernization” and “development’lafbanon. The Egyptian rule, even if as it is diésct as
extortive and highly taxing, figures, in these aties, as the beginning of the modern historyeifanon.

2 |n Sunni Islam, there are four major schoolsnadhhal: Hanaf, Shafii, Malik7, andHanbalk.

21 BOA.I.MVL 371/16311, 13 N 1273 [May 8, 1857]
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[mudarrig to teach lessons and deepen knowledge in reliffio}.?? Nonetheless, the (chief)
gadi in Beirut, as on official Ottoman officer, fmved theHanat madhhaband was usually in
the 19" c. a non-local Rzmi] Ottoman gadf nominated by th&azasker[kadi-i ‘askai of
Anatolia for a yeaf? The nomination of a non-localanaf gadu did not necessarily preclude the
presence of local gadis representing the varmadhhals present in the city. In Damascus for
instance, as Marino and Okawara (1999) note, i3 under the chigffanaf gadi, there were
seven tribunals presided over by local gadis froemvarious schools present in the city (mostly
Shifi 75). In Beirut, | have not found evidence of the prase of other (local, noAanat) gadis
working under the supervision of the chief-qadieT™mall size of the city in the middle of the
nineteenth century might be a plausible explanat®eirut was indeed a town of just 10,000
around 1843> while Damascus counted around 110,000 sOulBhe existing records can
corroborate the single gadi hypothesis. The regist®m the 19 century, preserved in the

current and only Sunni court of Beirut, are segiaénbne ends where the other begins—with

22| analyze the changing meaningdaf in Chapter 2.

% See Appendix 1 listing the Ottoman judges in Beiru

24 The judiciary from the 16to the 18 century was organized in hierarchical mannerhattop of the pyramid,
there was the the sheikh Ul-Isldtne mufti of Istanbul and the highest of the lestierarchy in the Ottoman
Empire]. He was followed by the two thkazaskeiof Anatolia and Rumelia [the literal translati@nilitary judge,
but effectively, senior justice]. Underneath théhere were the judges of Istanbul, followed by ¢hoEMecca and
Medina. Bursa, Edirne, Damascus, and Cairo, tiewanore like Jerusalem and Aleppo (Gibb and Both@si/ II:
89). These positions were knownmasvleviyetind the judges appointed to thenmadlas[senior judge (Akiba
2004:44)] as they came out of a “career line ofgssorship in Istanbul” (44), known aarik-i tedris [the way of
teaching], and could becomaliderris or professors. Below these prestigious and legjudgeships, there were the
more “plebeian” judgeships, known mmrsib, and whose holders were simply calégtlis[judges]. Those
appointed to these judgeships belongettik-i kaza[the way of judgeship] and could never move uthto
learned judgeships. In sum, as Akiba describese tivere two roads to becoming a judge before thetaeenth
century. It should be noted that each religious omity had its ecclesiastical courts, but couldad®to use the
state-instated courts (the sharor gadi courts). While this dissertation deally evith Muslim wagfs, it is important
to keep in mind that men and women from all varicosimunities founded wagfs. These Christian andskew
wagfs were nonetheless defined in the shath terms of jurisdiction, shaa courts ruled over most cases, even if
some areas needed the Sultan’s endorsement. ldskisa be noted that the Ottoman Sultans prodikaedrs,
bodies of legislation over administrative and penatters usually left to the worldly rulers.

% Fawaz (1983) compiles a list of the various estimavith their sources, for 1840 they vary betwegnand
twelve thousand, but for the later period, likeuardd 1850 the estimates can be utterly disparatnfinto fifty
thousand!).

% Arnaud 2001.
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gaps, as one might expect from a court that haantlgcsurvived a fifteen-year-long civil war
[1975-1990]. Another gadi working at the same twauld have left his own registers, if he
were keeping record. However, if such a gadi existed, his records semmave disappeared
along with his memor¢?

The court archive contains many “types” of regstaminutes of court proceedings,
marriage registerswikalat, hasr irth. The most extensive collection, however, or thanma
collection, holds those registers spanning 184théopresent and consisting of summaries and
copies of original documents and hence tend tchbet eind very formulaic, being instantiations
of legal instruments and requiremefitsThey contain a plethora of waqf cases: foundaions
rentals, naming of administrators, exchanges, adon of property for wagfs, and
modifications in stipulations. Under this pile dffdrent yet similar cases emerge litigatidfis,
particular and unique cases, usually around theiceh@f rightful administrators and
beneficiaries. The characteristic of these casasdistinguishes them from the more formulaic
instruments is that they usually tend to be loragat include legal opinions, which refer to the
legal texts and manuals supporting the opinion tree favored: In the archive, we can get a
peek at the library.

When | refer to the library, | use that term to amtmically stand for the common library
of scholars engaged in the tradition at a certamtp It does not constitute the library of a
particular scholar, even if it certainly is paryalThe “sources” noted in opinions represent the

library of these scholars: the books they haveistlydhe tradition they have been schooled in,

%" All judges are men, and the dominant view is thay need to be, hence the use of the masculine

28| will discuss below the significance of the prese of a court locale.

2 The work of Messick (1993) is the inspiration gioneering study for this approach.

% For instance MSB.S 3/7 [27 Sh 1265], MSB.S 1/14TC4 1260].

1 Muftis were required to cite the sources they wesiag to support their judgments as early as @fecgntury
(Heyd 1969:45). | don't’ know whether this is a fiaularity of the Ottoman Empire and its attemptteate a
canon (Burak 2012).
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the dialogues they are engaged with, in a senség)ttoman post-classical tradition. Reading its
books against the “cases” of the archive, thisahprallows me to sketch a picture of the Ottoman
post-classical tradition. From these waqf litigatioases, one can deduce, for authoritative
opinions to buttress judgments, three types oflleganuals. First are waqf treatises, like Al-
Tarabulug (d. 922H[1516]) al-Is'af fr Ahkam al-Awdif [The Rescue in Wagf Rules], a summary
of Al-Khassaf's [d.261H [875]) ‘“Akkam al-Awgif [The Rules of Waqfs]” and Hil al-Basr1's
(d.245[859]) ‘Arkam al-Waqf[The Rules of Waqf].” The original texts mostlké&athe form of
dialogues around themes (thgal/qultu” dialectic);” but Al-Tambuls does not follow that
format, summarizing instead the rules under headimese manuals are part of the classical
canon of waqf regulation.

The second type of manual in the library is sz, or commentaries, explanations
and elaborations on a core text knownnastn The originalmatnis physically inscribed and
differentiated in the commentary by being put imgpghesis, so one could actually read the
original text in the elaboration by reading onl ttext in parenthesis. As commentaries, and
actually reinterpretations of an original text, sheshuriz provide elaboration on waqf
legislation, taking the original very short few smmces on waqgf and expounding them with the
various opinions held for each issue, based oniquevexplanation, the wagf manuals cited
above, and the fatwas discussed below. The citedramtaries bring outKanz al-Da@’iq”
[The Treasure of Mysteries] of Abdullah bin AhmdeNasaf (d.710 H [1310]) as the standard

matn*®® The most cited commentaries are Badr &i-Bl-Ayni (d. 855 H [1451]) Ramz al-

%2 As per Hennigan (2004), this dialectic is the majuice, supplemented by “an expository style, irpast
authority

of early Muslims andlanaf jurists” (20).

% Al-Halalr's (d.1594)Multaga al-Abkur is barely mentioned, even if it is near canonical i the course of the
nineteenth century, its importance in the Ottormamon was inscribed in the law: it is the text tlsahe basis of
state-administered examinations for religious fiomzries.
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Haqa'iq f7 Sha Kanz al-Da@’iq” [The Sign of Truths in the Explanation of the dsere of
Mysteries], Zayn al-bh bin Ibahim Ibn Nujaym (d.970 H [1563])dl-Bair al-Ra'iq f7 Shaw
Kanz al-Da@’iq” [The Clear/Pleasant Sea in the Explanation offtteasure of Mysteries], and
Omar bin Ibahim Ibn Nujaym (d.1005 H [1596])al-Nahr al-R7’iq bi Shar: Kanz al-Da@’iq”
[The Supreme River in the Explanation of the Treasf Mysteries]. In addition, IbMbidin’s
(d.1252H [1836]) Hashiyat Radd al-M#atar ‘ala al-Durr al-Mukhtar” [The Answer to the
Confused, notes on the commentary The Chosen Realtteit being a commentary on a
differentmatn is very much present.

Finally, the last type of books in the library degwa collections, which constitute the
most recent of the books cited in terms of opiniamsl developments in waqgf regulations.
Fatwas are legal opinions that can be answerstt@laguestions addressed to the jurist by any
subject or not, but are usually written in the fatnof questions and answesufil/jawab],
without any reference to particular people, timed @laces. The most authoritative ones cited
are Khair al-Dn al-Rami (d.1081H[1670]) “&Fatawa al-Khayriyya” the fatwas of Ali Efendi,
the mufti of theRam (the Ottomans) (d.1103H[1692]); Abd aliRa al-Maqdis (d.1104H
[1693]) “Al-Fatawa al-Raiymiyya;”** a compilation of the most authoritative fatwasviayious
scholars in Moghal India appropriately nameal-Fatawa al-Hindiyyg” Hamed bin Ali al-
‘Imadi’'s (d.1171H[1757-8Pal-Fatawa al-Hamidiyyg”*®> known through lbn ‘Abidin’s
(d.1252H [1836]) commentary thereupon, knownEaritjh al-Hamidiyya? 3 Studies of Islamic

legal theory ascribe a particular importance towvést as an interface between theory and

* Unfortunately, it only exists in manuscript formdal was not able to consult it.

%t was originally known asMughrt al-Mustaft ‘an Suzl al-Muftz.”

% The library | am using is incomplete, becauseviehalied mostly on the archive to derive it (alamith lists of
books of deceased scholars noted in the courtaelorhe education of judges relies on other mantinalt would
have been useful to draw a better picture of waactces. Particularly missing here areurir manuals, which
describe a “wide variety of prescribed model docatsiefor the purpose of providing jurists with légavatertight
formulae” (Hallag, Wael B.Netton, |.R; Carter, M.G. "Slarn." Encyclopaedia of Islajnl was not able to identify
the shurit manuals common at that time and place.
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practice, and the location where “change” in lethedory occurs (Hallag 1984, Masud et. al

1996)3’

In this work, | use the archive and the libraryalvla described above to excavate the logic
of wagf practices; however, | am attuned to thebjgmatics of approaching such sources.
Anthrohistory has brought a critical eye to theegaty of the “archive” and the ways historians
have approached their “sources.” It has emphasretethnographic” approach to the archive,
examining its production and relationship to [caddhpower. “We must be careful to regard
archival documents not as repositories of factthefpast but as complexly constituted instances
of discourse that produce their objectges, that is, as existing prior and outside of disselr
(Axel 2002:13-14). | keep this proposition in miwthen analyzing archival documents, attuned
to the institutional setting that allowed their guation and authorized them, their particular
form and format, and their role in the productidraaertain reality. Between legal fictions and
falsified documents, the “facts” that the archidaicuments refer to might not go beyond the
documents themselves.

Even so, recent interventions in archive studieblematize conceptions of the archive
as totalitarian. In their emphasis on the productb the archive rather than upon scouring the
archive for “facts,” anthrohistorians have emphadizhe enmeshing of archive with colonial
power and the role of anthropologists in this pddun (Dirks 2002). Archival documents, even
those pre-dating colonial rule, do not reflect thee-modern” and pre-colonial because they

became embedded in the “new logics of colonial poared command” (53), by their mere

37 A recent article by Hussein Agrama (2010) emplessiz different way to understafadwasas ethical practices.
While the argument reflects a convincing analy$ithe contemporary use &dtwasin Egypt, it might be worth
investigating the historical conditions of the puotion and circulation of fatwas before the ninathecentury, in
order to see if this argument can be extended ivalaistory.
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presence in a colonial archive. “The archive issgutsive formation in the totalizing sense that
it reflects the categories and operations of theestself” (Dirks 2002:59). In this understanding,
colonial power and archives appear as cohesiveamynitotalitarian. Recently, Ann Stoler
attempted to bring a different approach to the imechAgainst seeing the “colonial archives [as]
the bitter aftertaste of empire (...), iconic roadsé&p regimes of domination” (19), contrasting
with the vibrancy of “real” life, of political life¢hat the colonial regime attempted to grasp, she
argues that archives are steeped with the anxianesfears of colonial rule. She “looks to
archives as condensed sites of epistemological patitical anxiety rather than skewed and
biased sources” (20). For Stoler, archives are mnlash totalitarian; they are piecemeal and
reveal much more uncertainty, failed projects, i#®pthan traditional anthrohistory
acknowledges.

The context of Ottoman Lebanon helps to supporteBsopoint about the complexity of
the archive. One can find an echo of Stoler’s pbegead archival documents along the grain of
the archive for all the small irregularities, coemtliscourses, and doubts that disrupt the grand
narrative of colonial dominance in Makdisi’s critig] of studies of colonialism that treat
colonialism and nationalism as “fully formed prdgc¢hat seem to automatically produce all
sorts of resistance” (2000: 7). He distances Hinfsem the subaltern studies looking for
“resistance” and giving voice to the oppressediebud, he proposes to show how this seemingly
clear-cut colonial narrative is in fact much moomplex and less solid than it appears. Writing
in the context of Ottoman Mount Lebanon, he makesaggument for moving beyond the
framework of colonialism. Sectarianism, he proppsssa “modernist” knowledge and not
simply a “form of colonial knowledge.” Despite thais first chapter is still titted “Religion as

the Site of the Colonial Encounter.” Does this imgistency betray a bigger epistemological
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problem, like the impossibility to speak of a madehat is not colonial? Because the
“beginnings of modernization” in what came to bewkn as the Middle East, and in Beirut in
particular, were undertaken under the auspicebeofattoman Porte, | would like to pick up on

his proposition

Il. MODERNIZATION

Modern State and Colonial State

How can we think of the operation of colonialisnrdanodern power in a context like
Beirut where colonial rule, in the form of a Frenglandate, officially started after the First
World War? Can one think of the modern regime ofg@ooutside of the colonial? Much of the
theorization of the relation of modern power antbom@lism has been done in the context of
South Asia (Subaltern Studies) and in the Africantment, both of which have had a
particularly long encounter with European colorsiadi An often-cited discussion of the question
is the following quotation by Partha Chatterjee:

Does it serve any useful analytical purpose to makkstinction between the colonial

state and the forms of the modern state? Or shwelcegard the colonial state as simply

another specific form in which the modern state derseralized itself across the globe? If

the latter is the case, then of course the spadificolonial form of the emergence of the

institutions of the modern state would be of omigidental, or at best episodic, interest; it

would not be a necessary part of the larger, ancemmportant historical narrative of

modernity (1993: 14).

Chatterjee argues for keeping a distinction betwtbenmodern state and the colonial
state. In order to understand his argument, ingartant to know against whom he is writing, or

the space of argument he is intervening in. Heinst fwriting against the argument that

colonialism is over, and that since the coloniatesended with national states on the model of
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the European liberal-democratic states, the colat#e is irrelevant to the study of the modern
state. That would be marginalizing the colonieshim writing of the history of the modern state.
We would be writing out the colonial from the histaof modernity. Therefore, Chatterjee’s
argument is about the relevance of colonialismhodtudy of the present, and for the relevance
of the colonial state in the understanding of tloglern state.

Chatterjee shows that the peculiarity of the calbrstate is the rule of colonial
difference—that is “of representing the ‘other’ iagerior and radically different, and hence
incorrigibly inferior” (1993: 33). His interventiors to highlight that this rule of difference is
actually the mode of operation of modern powefa$f he argues] “a rule of colonial difference
is part of a common strategy for the deploymerthefmodern forms of disciplinary power, then
the history of the colonial state, far from beingidental, is of crucial interest to the study!luoé t
past, present, and future of the modern state”. ((b8)hat model, the colonies become not an
incident or an accident, but a particularly visibkgpression of a characteristic of modern power.
In that intervention, Chatterjee “writes back th#hes” in the history of Europe, echoing
arguments by Mintz (1985) and Rabinow (1989) thdtime the importance of the colonies for
the development of modern power and arguing thastary of modern power has to include the
colonies®® Chatterjee’s move therefore remains inscribethénpostcolonial critique as a process
of “writing back at the West,” with the main problematic being “tvay colonialism as a
practice of power works to include or exclude tldonized” (Scott 1999:25). Nonetheless,
Chatterjee’s “move,” | would argue, blurs the amalgifference that he wants to keep between
the colonial state and the modern state. In makiegrule of colonial difference a common
strategy and logic for deploying modern power, inerts the paradigm of colonial rule as an

episode in the history of modern power, and makés prototype. | would propose therefore

% That is where, they argue, Foucault's project iegEurocentric.
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that Chatterjee’s argument for the crucial impdrth@ colonial for the study of modern power
needs to be taken historically, for there were oth&onalities of colonial rule, and of modern
power—and that is precisely the argument David tStdwrts in his introduction tBefashioning
Futures

Scott proposes that we need to push Chatterjegisyant further, as it homogenizes the
colonial. It does not allow us to see the “discomities within the colonial” and “preempts an
inquiry that would allow us to sort out those goét rationalists that constituted colonialism in
its historically varied configurationsand therefore enable us to make the modernigytafnin
the career of colonial power” (27). The turn toighhmodern regime of power occurs in the
nineteenth century, based on changes in Europditscpbrationalities, the move that Foucault
describes as taking place between sovereignty avergmentality. Before the end of the
eighteenth century, colonial power reflected thétipal rationality of sovereignty: it was an
extractive tributary power still aimed at “the resdion and strengthening of the state, the
enhancement of the prince’s wealth and power” (88jh the rise of governmental power, the
new “point of application” of the colonial becantetpopulation, or how to arrange people and
“reorganizele] the conducts or habits of subjetisntselves” so that they “behave as they
ought,” on their own. For Scott then, the colomias not always been [high] modern. But has the
modern always been colonial? Can we talk of a ménoémmodernity before or outside of

colonialism?

Ottoman Colonialism?
Ottomanist historians have attempted to inscrier@an historiography, which remains

very much in an empiricist mode, in the debatesaanial power and knowledge. Two notable
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examples are Selim Deringil’'sThey Live in a State of Nomadism and Savdg&§03) and
Ussama Makdisi'©ttoman Orientalisn2002), the two of which are very much in dialogunel
make similar arguments. In what follows, | will ewge mostly with Deringil's argument,
because | engaged Makdisi through his contributmithe study of sectarianism in Lebanon.
Both authors propose that the Ottoman Empire wadamnial power.

It is Deringil’'s contention that Ottoman elite “dtated the ideas of modernity and
colonialism” (312)° The Ottoman elite, continues Deringil, appliedotealism “as a means of
survival against an increasingly hostile world: thin its remaining territories, the Ottoman state
began imitating the western colonial empires. Ttagesconsolidated the homogeneity of the core
region, i.e—the Anatolian peninsula and the eastegmwons of Thrace...even as it pushed the
periphery—principally the Arab provinces—into a @oial status™® (Deringil 2003: 312). He
nonetheless qualifies this colonialism as “borroyweshd therefore mixing elements from the
Ottoman “practices of Islamic Ottoman empire bungdi and from Europe’s “positivist,
Enlightenment-inspired centralizing reforms” (318jhile | would agree that such a project was
one of “Ottoman modernity,” the claim that it waslanial seems unwarranted. Deringil’s
argument for “Ottoman borrowed colonialism” misske main characteristic of colonial rule,
the “rule of difference.”

Deringil’s argument hinges on the Ottoman centaré&taphor of the “savage nomad” as
the equivalent of the savage natives of Europedon@dism, with its civilizing mission to
illustrate the latent colonial attitude of the @ti@ns. He uses the writings of “Ottoman Turkish”

bureaucrats, “meaning that they were Anatolian @mBlian Muslims whose mother tongue was

¥ Given theampleurof colonial enterprise of the time, that was eveeatening the Empire itself, | do find this
conflation less than surprising. In fact, as Chipgteasks, can we talk of modernity without coldiaia? | will come
back to elaborate on this point later, for now heevd would like to continue investigating whetloere can speak
of Ottoman colonialism.

“° The nested quote is from Eldhem 1999:200.

33



Turkish” (2003: 333), who were reporting on thebs in three areas of the Arab hinterland,
constructed as the ‘other’ of the center: Libyae tHijaz and Yemen, and the Eastern
Mediterranean coast. Deringil argues that the patestic depiction of Bedouins as savages
echoed very much European colonialist depiction®@méntals and Africans. In addition, he sees
in the interventionist plan of civilizing the Bedoa an “inclination to a colonial policy where it
was no longer sufficient to leave the Bedouin teirtlown devices” (322). The Ottomans had a
much more “immediate presence that draws on Europe@anial experience” (339).

| would propose that none of these are coloniattpres per se, but rather they are
modern ones. The plans for civilizing the “savagenads” were very much based on a “modern
regime of power” as Foucault would call it, whicttluded the formations of standing armies,
standardized and universal education, the ori@maif production to commaodities that could be
exchanged on markets, the production of the modencepts of time, population, etc. It was a
regime that the Ottomans directed both at theitereand their peripheries, a modern technique
of rule that was much more pervasive than theiragkive earlier mode, which was based on
what Deringil calls “polite fictions” (338). In adn, the construction of a “savage” other,
stereotypes of barbarism, and the paternalism goaowng feelings of superiority are not the
hallmark of colonialism. What characterizes theoo@l! at this moment is the power to mobilize
these differences in an exclusionary and explogafpiroject. And that is, as Deringil himself
shows, precisely where neither the Arabs nor theéoBms were excluded from participation in
the Ottoman state. The fact that both ruler anddwere Muslims, that an Ottoman Turk of
Tripoli would join the Sufi order there and thata#r elites could participate in the central

government, is something that would have been umimaale in India, as Deringil himself
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acknowledges. “No matter how elite they were, ituldohave been inconceivable for a Raja
Rammohan Roy or a Sir Syed Ahmad Khan to sit orbfu&kbenches of Westminster” (336).
Deringil, nonetheless, argues that the participatbthe ruled in government remained
an “exception,” “limited” incursions, citing the dathat 34 of the 39 Grand Viziers of the
Reform age were actually “Turkish;” yet this is dilgrthe exception that confirms the rule.
Under a colonial regime, there is no “exceptiond Nhative” judge could ever rule over a
European (Chatterjee 1993). Therefore, those Agattk “Ottoman subjects” who joined the
Ottoman state to be “part of the Civilizing Projest Civilizers” (338) could not be part of the
colonized. And indeed, these lands were part amdepaf the Ottoman Empire—these Arabs
were part of the Ottoman elite. One can see thaheéndiscourse of Arab nationalists, who
despite the pointing to Turkey for their so-calledderdevelopment, portray it as “foreign
imperial occupier” but not on a “colonial” powerrpdigm, because of the legitimacy that the
Ottomans had as Caliphs (Haarman 1$8#)nd indeed, Deringil compares Arabs to the “Stots
rather than the Indians, which would call for amgument within the paradigm of internal
colonialism. However, because the operating disancwas religion, which was of a different
order than race, | would hesitate to use that pgmadThis, of course, does not mean that the
Ottoman power was not an Empire, one the centezldpgd at the expense of its peripheries
Deringil concludes his argument by saying that diszourse on colonialism was very
much “an art of the possible” (339), almost an gnhgliscourse, aimed at affirming Ottoman
state power. It was as if by occupying the positoid discourse of the colonizer, the Ottoman
center could acquire the power of the colonizer Tdctt remains nonetheless that the Ottoman

state did not have the power to actualize the dissof difference, that it “was dependent on

“1 This despite the closing passage from Deringié€i$from the position of the subaltern, on the otfaad, the
ottomans and the British as imperial powers may hale looked rather similar’ (2003: 342).
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the goodwill and cooperation of the Sanusi shetikf,local notable, and the Bedouin” (339). It
is not because they reproduced essentialist rapegsmns of their peripheries that the Ottomans
were colonizers. In the f9century Ottoman Empire, power remains an essgntiaissing
element of the colonial power/knowledge paradigmustthe Ottoman center simply could not
become a colonial power.

In addition, | would advance that the principle daditimacy afforded to the Ottoman
Empire as the seat of the Caliphate—even if onecede to the claim that it was a discourse that
was actively mobilized only in the $@&entury (Deringil 1998) — could not easily be madlsit
with a rule of colonial difference. One could arghat it was really after the rise of a Turkish
nationalism based on ethnicity, and when the Yotluatks took power, that the biggest clash
with the “Arabs” happened and that the fear (aratiice) of a colonial “Ottoman” arose, as with
the infamous Governor of Beirut, JanBasha al-Saffh’s “slaughtering” of Arab nationalists in
1916. The nineteenth century Ottoman “borrowedmalsm” could not be colonialism since its
pre-modern “face” of techniques of rule precludee most essential principle of colonial rule.

| have been arguing that an attempt to understatahfan rule under the paradigm of
colonialism obscures the particularities of its rgpen, due to historical conjuncture and its own
history. However, | am not suggesting to relegaterdalism to a mere episode in the history of
modern power, but attempting to understand modatioiz under conditions that were not
European colonialism—even if these would actuatifofv, and form a crucial moment that
would structure the presents that we inhabit. Iddesen if the period of the French Mandate

only lasted 25 years, the colonial is very muchhwits today, through state institutions,
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legislations, language preference, education systéent also through desires, sensibilities, and

imaginations. These will always bear the coloniafks of their “affectionate French mothéf.”

State, Law, Economy

While modern modalities of rules and political oaalities may have been developed in the
colonial encounter many of their techniques of mére adopted under different conditions. The
Ottoman Empire was such a place. Most historianth@®fOttoman Empire have interpreted the
reforms of the late eighteenth and the nineteeeitiiucy as responses to European modernity and
imperialism. They have been understood as exacye&uropean powers, or emulations of
European models whose superiority was acknowled@aw and Shaw 1977 II: 61), or a
survival strategy, known as “defense modernizatififihdley 2005: 157). A counter-narrative
has emphasized the Islamic roots of early reforvmi (Manneh 1994). All these interpretations
share a basic assumption, and the one that infdimsarrative | am forwarding: these were
modernizing reforms, independently of their causdsmate motives, or agents. In discussing
Ottoman reforms, and why | see them as moderniziagpid a talk of “intent” behind them. |
propose that they introduced three elements that¢ wiearacteristic of modern states, and that
they were therefore modernizing reforms. Whethers¢h were adopted with an admitted
superiority of the Western models, or whether tiveye adopted within an Islamic or Ottoman
framework, the crucial matter is that they werensae instituting “progress,” a break with the

past. Let me explain what | take to be the paridylmodern aspects of these reforms.

*2That is how France was referred by its Maronilies)| “al-umm al#anana’
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The particularity of the modern state is articuliaggound the notion of the “nation’s
economy” as the center of the practices of theestatlated to concepts of increasing material
wealth and social improvement (‘progress’)” (Asd@92: 334). It does not lie, Asad argues, in
bureaucracy (a la Weber), nor centralized governmar bourgeois domination (a la Marx).
The development of the modern state included thecejation of a “separate legal and
constitutional order, which the ruler has the dtdymaintain.*®* The basis of government
became “the power of the State” not that of themulhich allows for the modern conception of
the state as the exclusive source of force and(&kanner 1978: x in Asad 1992: 334). David
Scott elaborates on Asad’s insights on the impogant progress for modern power and traces it
to Enlightenment reason, which stood in oppositmwolder forms of understanding and reason,
superstition and prejudice, which ensured submisdm kings and priests by hindering
individual reasoning. Enlightenment progress dit see these as a few false beliefs that could
be changed. “What was required instead was fingiy ftundamental uprooting by means of a
broad attack on the&onditions that were understood to produce them, and secdred; t
systematicreplacementby the inducement of new conditions based on clgaund, rational
principles” (Scott 1999: 33). Progress necesgltédte whole remaking of society, a break with
this past. The distinctively modern “point of agpliion” of modern power is that it operates on
the conditionsthat shape the lives and bodies of subjects.

In the Ottoman context, Shaw claims that what wlggtished the reforms starting in the
nineteenth century is particularly such a brealhwiite past driven by an idea of progress. The
“idea was that the old institutions and ways shddentirely destroyed as they were replaced”
(2000 [1968]: 93, my emphasis). While this statehies been contested, and for instance some

claim that the aim was to “restore Sultanic powar'to have a “virtuous” rule (Abu Manneh

3 Can we say, through the government of the popmuriais Foucault had suggested in governmentality?

38



1994: 182) many of the reforms actually destroyieldconditions. One can cite here for instance
the destruction of the Janissary corps in 1826,thedSufi order that was affiliated with it. In
addition, the many new scho8l®€ased on sound and rational principles and new lawated
these new conditions. | will first discuss someeasp of the reforms that help create the effect of
the state, focusing on wagqf. | will then turn te flegal and constitutional order that the reforms
instituted, this time without going too much inteetparticular waqgf reforms as Chapter 2 tackles
these at length. Finally, | will show how the ref® echo, here again taking the example of
waqf, the mode of government as centered on thenateconomy for the welfare of the

population.

The Ottoman reforms of the nineteenth century ecb#lte state as an entity outside of
the ruler. With regards to wagf, this manifestelitin a move away from wagf administration
by high dignitaries as a personal post to wagf adstration by a State Ministry as an objective
task. Wagf was among the first institutions to bieby the modernizing impetus. Already in
1826, a newly founded Ministry of Imperial Waqfdgzaret-i Evkaf-i Himay{rook over the
supervision and administration of some of the mayaqfs traditionally held by court high
officers®® The Ministry, like other state bodies, was nowtkdsn a fixed location. The attempt
at centralization and reform of the waqf administrais far from novel, whether in various parts

of the Muslim world or in the Ottoman Empire its&if The year 1826, however, marks a turning

* One can cite here: the Naval Academy in 1773, lisami engineering school in 1793, a medical scHoothe
army in 1827, a new school for judges, and perhagst importantly a new education system (one shalgld cite
missionary schools).

* These include the Dariissaadga8i [the chief Harem Eunuch], the Grand Vizier, ahelikh {l-Islam [the head of
the scholarly establishment].

* These earlier attempts include the numerous ateaffSultans from Selim Il to create new wagf auistration.
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point because of the type and permanence of thegesait introduced” One such change
involves the notion of supervision. Supervision tenstipulated in the waqf foundation deed
whereas the supervisor oversees the administratmrk, checking that the stipulations of the
founder were followed. Supervision was very muckumaction carried out individually, and
invested in named persons, or in certain posts,thke gadis and the various officials. This marks
“the foundation of theEvkaf [waqgfs in Ottoman Turkish] Ministry in its essaitiform as a
separate administration incorporating the greatfggkvaqfs in modern Turkish] of the empire
under the direction of a leading member of the Ingbddligh Council” (Barnes 1986: 81). The
1826 novelty was the transformation of the supeswmistself into a ministry, a state office
responsible for all waqfs and one that exists iedéeently of any particular waéf,one that
basically concurs in the creation of the stateetffe

Recently, the idea of the ‘state’ has been intated by scholars building on Foucault's
notion of governmentality; while this is an integgation whose utility | recognize, it is not one |
share. Focusing on the modern state rather tharemqgobwer could appear to reverse the
advances of investigations building on Foucaul&oternmentality” (1991). Far from being the
source and ultimate location of power, or a “subgdchistory,” the state, in these studies, was
rather a “support for technologies” or only an &eff of governmental strategies” (Donzelot
1979: 78 in Rose et al. 2006: 88). Focusing on gtete misses the range of governing
technologies that discipline the bodies of subjexntd allow them to self-discipline without

necessitating the intervention of the state. “ladt®f seeing any single body—such as the

* The year 1826 marks a crucial year in Ottomarohysbecause it is the date of the “Auspicious Eyeghe
elimination of the Janissaries, the old corps &dritry, which represented the “old regime” andfthree opposed to
reform (Shaw and Shaw 1977:21)

*® One needs to note that in the Abbasids had aasiwifice called $adr al-awqif,” and so did Mamluk Egypt
where it was known asiiwan al-akbas’ (See Muhammad Muhammad Am1980). The difference, as | will argue
in chapter 2, is the manner of administration dmadrtrelation to the state.
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state—as responsible for managing the conducttfeas, this perspective recognizes that a
whole variety of authorities govern in differentesi, in relation to different objectives” (Rose et
al. 2006: 85). This shift of emphasis has yieldesightful and groundbreaking research on “how
we are governed in the present, individually aniéectively, in our homes, workplaces, schools,
and hospitals, in our towns, regions, and natiand, by our national and transnational governing
bodies” (2006:101). Studies of sexuality and videnking and alcoholism (Valverde 1998),
knowledge practices (Poovey 1998) such as statidfitacking 1990), human resources,
accountancy, and management revealed a rich afrggv@rnmental sites that a focus on the
state would have obscured.

Nonetheless, the question of the nature and forthefstate had never dissipated. The
resonance of governmentality in the Anglo-Saxoniadagciences and its rise to prominence
coincided with the neo-liberal moment, as it pr@ddan answer on “how to make sense of the
transformation in the arts of government that werder way in Britain, the United States, and to
a lesser degree, other Western countries” (Roak 2006: 91) However, there are limits to an
emphasis on governmentality in certain cases arnd pathe world. Indeed, the question of the
state, its shape and political regime, remainsritital importance, as for instance in Palestine.
The popular uprisings in Tunisia, Bahrain, Egypemén, and Libya have given a political
urgency to the questions of the possibility, fomd aneaning of an “Islamic state,” the place of
Islamic Law in the constitution and civil codesdahe “religion” of the state.

Such questions therefore beg for a better undatstgrof the state itself, not as the
ultimate locus of power, but as a major field definpossibilities and rationalities—without

abandoning the line of questioning and insightsight by the analysis of “political rationalities”

* An in-depth study of the theoretical field whemuEault intervened with the concept of governmédytadf the
historical-political-personal conjuncture of thiafsin his thinking, and of the conditions undehiah this concept
traveled, would probably yield much needed perspect
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(Scott 1999), these “different styles of thoughgit conditions of formation, the principles and
knowledges that they borrow from and generate,pifaetices they consist of, how they are
carried out, their contestations and alliances witrer arts of governing” (Rose et al. 2006: 84).
| approach the state with an awareness that govarhimvolves much more than the state and is
much more diffuse. | also take the avenues thdtrapblogical approaches to the state opened,
as in the works of Gupta (2006), Trouillot (200dnd Mitchell (2006 [1999]). Instead of taking
the state as a “distinct, fixed, and unitary efit{tgupta 2006: 8), these scholars approach such
models of the state as a construction and anahgenbbilization of this model, the processes of
distinguishing the state from other institutiortg teffects this construction has on the operation
and diffusion of power throughout society (Gupt®@08). In that way, | emphasize the constant
work involved in the production of the state andtipalarly in the claims to legal sovereignty, a
crucial discourse in the competition with the stem@and its restriction to the new category of
religious law.

The centrality | accord to law in this dissertatitike the one | give to the state, appears
to swim against the current of the dominant pamadigf contemporary studies of the law
inspired by Foucault's governmentality. In his gssm Governmentality (1991), Foucault
distinguishes among three different modes of opmraif power: sovereignty (whose aim is the
preservation of the sovereign’s power), disciplia@d governmentality (whose aim is the
welfare of the population). Although these threedes occurred sequentially, each being the
dominant mode at a certain moment, one did notoeplhe other. In this model, Foucault makes
law the particularity of sovereign power. “[W]itlogereignty the instrument that allowed it to
achieve its aim—that is to say obedience to thestawas the law itself; law and sovereignty

were absolutely inseparable” (Foucault 1991:95)e Bovereign power’s instrument was the

> Mitchell is of course not an anthropologist bygdditical scientist.
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juridical; with governmentality, “it is a questiamt of imposing law on men, but of disposing
thing: that is to say, of employing tactic rathiean laws, and even of using laws themselves as
tactics” (95). One could read Foucault’'s remarkhi strict sense as he himself sometimes does,
and argue that, “within the perspective of governtn&aw is not what is important” (Foucault
1991:95).

However, as many of Foucault’s collaborators aratb@lators have done, one can take
Foucault's earlier remark of governmental powerse wf “law as tactics.” In that sense, law
does not “disappear.” Ewald makes a case for djgighing “law (and its formal expression)
from the juridical” (Ewald 1990:138). The juridica the mode of governance of sovereignty,
and is “characterized by forcible seizure, abdumtior repression and usually culminating in
death” (Ewald 1990: 138). What disappears themmesuse of law in a juridical mode. Instead,
law is used as tactics, or as Ewald proposes, tlawfunction by formulating norms” (138). It
can then be used in a different technique of pog@rernmentality and bio-politics. Instead of a
juridical mode, we have a normative mode, where gbeer of law does not decrease and
juridical institutions do not disappear. The nonvetmode, according to Ewald, “comes to the
fore most typically in constitutions, legal codasd the constant and clamorous activity of the
legislature” (138). What Ewald’s investigates isrégfore a “theory or practice of law articulated
around the norm” (139) and attempts to answer twastions that Foucault left unanswered: “if
the juridical is an inappropriate category to useterpreting bio-power, how do we make sense
of all those ‘instruments of law’ (codes, institns, laws, regulations) that have developed and
expanded during the era of bio-power? Second, df abtion of norms replaces the juridical

system of law as the code and language of poweat wote remains for law?” (159).
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Some of the answers that Ewald hints at are thadtitations and laws helped generalize
a “common standard” (160). For instance, he usessirance to illustrate how insurance
transformed legal judgments. Insurance is distsiged from earlier forms of mutual aid like
those of confraternities because it justifies fteet in terms of mutual aid but on a rule, on
statistics, the “natural distribution of luck andsfortune, i.e., chance, is fundamentally just.”
Therefore “insurance then offers a newle of justice that refers no longer back to nature but
rather to the existence of the group, a social ofij@stice that the group is free to determine for
itself, and on its own terms” (147). This is venffetent for instance from an idea of justice
where one seeks to find the natural or not causkaofage, and making that person responsible
for it. In these practices, a new way of deriviagvlbecomes possible, embodied particularly in
norms. Norms allow for a different kind of law, whawald calls “social law,” which is not
based on universal principles. This is for him plaeticularity of modern law. It entails that law
does not emanate from a sovereign. “Norms areexntday the collectivity without being willed
by anyone in particular” (155). In addition, withen“normative order,” under “social law,” “law
is no longer valid as an expression of the geneildlbr the common interest. Rather it is valid
by virtue of its normative quality” (155). Ewaldvgis the example of the UN’s “resolutions” and
“recommendations,” which provide a normative framekvagainst which to assess states’
behavior, and which produces a reference poinnagaihich states self-comply because of their
normativity, all without recourse to force.

While the normalization of law is certainly a cralciway that law operates in
governmentalized states, law has another cruci@alinomodernizing states. “In a modern state,
laws are enacted not simply to command obediendet@mmaintain justice, but to enable or

disable its population (...). It is more than meratyinstrument (...). In the modern state, law is

44



an element in political strategies—especially sgads for destroying old options and creating
new ones” (Asad 1992:335). Because law providesatnguage through which claims are made,
demands articulated, and the categories that tlasslividuals and articulate demands and
claims, it becomes a powerful tool through whictlimduals start to think of themselves and the
world around them in different ways. It is no wendhat the Ottoman reforms were so heavily
characterized by the promulgation of new codes weat to take the place of older ones. They
also created a new legal and constitutional order.

While a single body named the Imperial Council [Diean-i Himayuhdecided on most
policy matters be they legislative, administratigemilitary, the new kind of “expert knowledge
which no single council or official could posse¢Shaw 2000 [1968]: 96) created the need for
new specialized agencies. Starting in 1838, a nedybthe Supreme Council of Judicial
Ordinances Neclis-i Vala-i Ahkam-i Adliyyletook on the task of the legislation of reformgdan
eventually all legislation, worked as a high colart cases from different courts, and in 1851
adjudicated on matters of jurisdiction betweengharia courts and other courts (Rubin 2006).
After a few changes, the Council of Stafarp-i Devletl and the Council of Judicial Ordinances
[Divan-i Ahkam-i Adliyygtook respectively the legislative and the judid¢ianctions. In addition
to the creation of a legal order that the state twgzreserve, these new bodies had an effect on
the “archive” | was using. With litigations overisdiction and the new avenues of appeal, waqf
cases from Beirut and neighboring Mount Lebanoraber more frequent in the Ottoman state
archive. Many of the late nineteenth century litigas | discuss came from these Countils.

These new legislative bodies helped create a nensttutional order” outside of the

Sultan. They were responsible for the promulgatbrthe two Tanzimat [orderings, reforms]

>! Because they are also legislative bodies, | wistalcollect many of the debates happening ingloesincils
regarding various aspects of waqf reform. Unfortelya because of limitation of space, | have narbable to
include them in this dissertation.
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edicts of 1839 and 1856 and the Constitution of6£8The Gulhane Edict of 1839 described a
decline in the strength of the Ottoman Empire attidbated it to arbitrary rule. The solution it
proposed was the restoration of the shadt promised the security of life, honor, andgeay.
It pronounced on a few particular issues: fairltrizo arbitrary confiscation, fair taxation,
military service proportionate to the size of theyinces. It made the Supreme Council the only
legislative body. The supposed novelty of the Eichat it extended these guarantees to all the
subjects, regardless of religion (Davison 1954:88fFaw and Shaw 1977:61). Abu Manneh
(1994) argues that apart from that, the guarartesgsthe code proposes are very much in line
with sharia, and | would agree (as | discuss further in avap}. | would also propose that by
emphasizing the necessity to create new ctddegmbodies the notion of progress, as well as
the idea that laws are crucial to destroy the oldditions of despotism and the creation of new
conditions of justice. Shaw and Shaw (1977) artpa¢ the “decree of Gulhane was not, thus, in
any way an Ottoman constitution that limited thevpos of the sultan, because he issued it and
could abrogate it at will. But he did promise taili his authority by accepting any law produced
by the legislative machinery he was creating” (Sheavd Shaw 1977:61). But the sovereign
always has such a power to suspend the constit(digamben 1998), and one can thus argue
that the Edict did indeed create a certain corigtital order.

The new legislative organs also created a new [legder” by the promulgation of a

massive amount of legislation: a penal code in ?840commercial code in 1850, land code in

> The Tanzimat refers to the edict but also to teoal of reform between 1839 and 1876.

> The text of the edict says: “It appears that pgtand creating some new laws is necessary andtamio[bazi
kavéanin-i cedide vaz’ ve tesisi Iazim ve muhim ggmél. The qualifier someljaz] to new laws does seem to
contradict my argument about new conditions, howebhe novelty of proposing new laws rather thamriwversion
to true and original shad as the solution constitutes enough of a noveltydrrant my argument.

>* Shaw and Shaw give the date as 1843 (revised5h &B8d 1857)
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1858, and a maritime code in 1863. Many of theseevaglapted from the Civil Law traditioh
(Berkes 1964, Shaw and Shaw 197Zewis 1961). The Ottoman Empire also initiated-@acpss
of codification of Islamic jurisprudencefigh] in 1868 in theMecelle-i Atkkam-i ‘Adliyye
(Mecelle from now on) although this was not the first sumttempt in Islamic history.
Codification enshrined the process of borrowingrfrgarious legal schools within the Sunni
tradition. The receptidhand creation of Western-style codes that were ntlaglélaw of the
state” created a legal order that was outsideefititl of the Sultan.

The new codes were the law of new courts, both ceroia and penal. In the provinces,
the provincial administrative council had jurisdbet over criminal, administrative, and civil
cases. New statutory courtsiZamiyy¢ created in the middle of the 1860s and took dher
council’s jurisdiction. As Rubin has argued (2006)yvould misleading to term these “secular”
courts” and to oppose them to the slaadourts as “religious courts.” Indeed, many ofgharia
judges worked in the civil courts (Rubin 2006:69)dddition, between 1868 to the fall of the
Empire, these courts used the codified shatheMecelle along procedural codes based on the
French ones; the latter also inspired procedurdésdor shara courts (Rubin 2006:68). Finally,
before the creation of a Ministry of Justice in 83@ll courts except the Commercial ones that
the Ministry of Commerce supervised were undergieikh tl-Islam. Crucial questions arose

concerning the domains of jurisdiction of these favallel systems (Berkes 1998 [1964]:169-

> Debates rage in the literature over whether Elang®des were adopted wholesale; revisionist ligsterstarted
guestioning the accuracy of such a categorization.

> Shaw and Shaw barely accord two pages to the tefims, which is puzzling for such an extensivenograph.
7 One can cite here the attempts of the Abbasidetmgrof state Ibn al-Mugaffa’ (Jackson 1996) amel Mughal
Emperor, Alamgir, in the late T%arly 18 century to compile a book with the most authaikigabpinions for
Hanafs, al-Fatawa al-Alamgriyyah (Zaman 2002). The conditions that made such eatiempts confined and
contained while the more recent attempts have bedbmnorm still need to be the object of sustameséarch.
Some have argued that thé"i@®ntury attempt was the first time an Islamicestttempted to codify shaaiand
enact it “as a law of the state” (Schacht 1964:82pther issue would be whether codification isltest term to
define earlier attempts, since, as will be discd$aether below, it is very much related to theitogf modern
states.

> This is the legal term for “adoption.”
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172). In many of the states born out the piecingluihe Ottoman Empire, the sha's domain
came to be restricted to “personal status law” fiiyamarriage, divorce, and inheritanc@),
while public law and the rest of private law weeé lto the new civil codes. Jurisdiction over
wagf in particular was heavily debated during thesiod between courts across the Ottoman
Empire, and would continue to be in French Mandateanon®®

In short, | focus on the state and law, rathenthbavernment and rules, because, as
Hallaq described at length, the modern state andlam to legal sovereignty were crucial for
the remaking of Islamic Law in particular and theusa more broadly. As | will illustrate at
length in the various chapters of the dissertatiloa,legislative changes it enacted eliminated old
conditions and created new ones, particularly agaated a language and categories through
which subjects had to define themselves. Finalig $tate introduced radical changes to the
understanding of waqf, as they became conceptaabzepart of the nation’s economy. The
Ottoman state had always had a bureaucracy, caedensuses, but its “point of application”
(Scott 1999:32) was not the population and theonaieconomy, conceived as having their own
patterns outside of the individuals making theme Técope of the state was largely limited to
matters directly concerned with the expansion, @tqtion, and defense of imperial revenues”
(Shaw 2000 [1968]: 94). In the nineteenth centusflecting this change in the point of
application of modern power, waqfs start to exssabstract objects of administration, part of the

wealth of the nation, the nation’s “economy” toditended to and made to gr6iv.

** In the Ottoman Empire, each recognized religiammmunity was given jurisdiction over matters of niwge,
divorce, and inheritance of its congregation.

% See for example the heated debates between tloeidssn of the Ulama’ of Damascus and#®iz al-Malak of
Tripoli, discussed in chapter 4.

1 will elaborate further on this in chapters 2 @dvhen | discuss the Ottoman reforms in accogritchniques
required of wagfs and the new types of taxes imppaseland, as well as the discourses of the Frentdnial
powers in arguments for the elimination of waqfs.
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The concept of the economy has recently elicitedva round of debates. Mitchell (1998)
argues that the usage of the term economy to mtmsn structure or totality of relations of
production, distribution, and consumption of goasd services within a given country or
region” (84) dates only from the middle of the tweth century. While in his early publications
on the topic, he notes that this was not the tifnthe “birth of the ideaof the economy but a
shift from a static conception of economic procesgea dynamic one” (1998:85). In a later
article, he seems to have however taken a furtiegr @&guing against both Polanyi (1949) and
Foucault (1991 [1978]), that the modern idea ofébenomy as a free standing sphere did not
arise in the eighteenth or nineteenth century. etbe mid-twentieth century, economy was
usually not used with a definite article. It finghplied the “art of governing one’s family” or
“frugality” (Foucault 1991), and when it became ipchl economy, “it came to mean the
knowledge and practice required for governing tketesand managing its population and
resources” (Mitchell 2008:1116). Mitchell ties thenealogy of “the economy” with the birth of
the discipline of economics instead of the traditd political economy? It is with economics,
and particularly econometrics, in the 1930s, thath@matical models claimed to represent the
“entire economic process as a self-contained anthmdic mechanism” (Mitchell 1998:85).
Mitchell’'s argument falls in a larger epistemolaicproject that attempts to integrate
technologies, representations, the environmentpanehuman actors along political rationalities
and practices in social explanation.

| would like to propose that his characterizatidrihe twentieth century’s “new ways of
administering the welfare of populations, of deypahg the resources of colonies, organizing the

circulation of money, compiling and using statistimanaging large businesses and workforces,

% For a critical sketch of the fragmentation of ficéil economy into the various social sciencesfeatics,
sociology, politics) one can consult the introdoistof Wolf (1980).
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branding and marketing products, and desiring amdhasing commodities, brought into being a
world that for the first time could be measuredtlasugh it were a free-standing object, the
economy” (Mitchell 2008:1116) can be traced furtback. Harvey (2010) already cast some
doubt on Mitchell’'s chronology. He points that eksts of such a representation of the economy
go back to the mercantilist period, citing WilliaRetty’s “statistical inquiry into Ireland’s
economy” at the end of the ¥ 7century and “Thomas Mun’s tract ‘England’s Treasiny
Foreign Trade (265). Examining the Ottoman stat@d'scourse and practices on wagqf, followed
by those of French Orientalists and colonial offigeshows that these already imagined and
attempted to bring waqf into “the economy as a-setftained sphere, [and distinguish] (....)
from the social, the cultural, and other spherdgitghell 1998:91). My chronology therefore

confirms that of Harvey rather than Mitchell.

[11.NARRATING WAQF

| have thus far explored the theoretical underpigsiof this dissertation and introduced
the conditions and analytical lenses | am using ttow time to outline a narrative for the waqgf
transformation that | opened with. Before the lomgeteenth century, waqgfs were defined in the
sharia and founded in an Ottoman empire where the stdigty was to protect and enforce the
divine law elaborated by jurists who often operatedside the government. The state was
expected to promote and ensure the fulfillmenthef sharia’s purposes: the preservation of
religion, life, mind, offspring, and property. Wagembodied many of these purposes and
allowed for the cultivation of ethical selves aaiog to the shara’s ideal of life. When
establishing waqfs, founders surrendered the owiers (mostly real-estate) objects to God

and dedicated their revenues forever to charitabtposes. As soon as they became wagfs, these
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objects could not be sold, gifted, used as cobdter foreclosed. Wagfs were both devotional
acts that brought their founders closer to Godenwhomic endeavors that produced revenues to
support schools, mosques, families, bridges, Sidgés, water fountains, and ultimately the
poor. They were also the backbone of urban lifeyigiing services for communities when such
services were not yet thought of as rights thataesits should expect from their states.

Enter the modern capitalist state. The welfarethed population and the national
economy, ever-increasing wealth and “progress” aaplthe preservation of the sha's
purposes as the main concern of the state. Refofitie Ottoman state, which drew legitimacy
from its commitment to Islam, harnessed Islami@légrminology to allow the centralization of
waqgf administration. Under the banner of good mansnt, wagfs, | argue, were re-
conceptualized as real-estate wealth that coulddweloped through new accounting methods,
statistics, and uniform methods of administratibaring the French mandate, the creation of a
national economy necessitated the separation sfsgiinere from those of politics and religion.
Wagfs had to fall into one of these categories,\@arke actually divided as such: those that were
“religious” and those that were “not so” and fell the economic sphere. The dissertation
proposes that the selection of truly religious vgaahged, among other things, on a conception
of charity as confined to the public sphere.

In chapter 4, | show how the modern state re-ddied the relation of the individual to
her family. In nineteenth-century Beirut, one o timain beneficiaries of charitable waqgfs were
families, rather than “public” sites of beneficerdee mosques or fountains. Wagfs embodied
and created subjects that favored and sustainemedrand social relations with their parents,
children, and ultimately their family, rather thartizens who kept the family in the private

sphere and became individual citizens in the puldtoman reforms started to privilege
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beneficence dedicated to the deserving and baseadeoih when family beneficiaries became
extinguished. French Mandate reforms that limitegnify beneficiaries of waqfs to two
generations and encouraged the reverting of “fdmwWaqfs to private property further
entrenched the categorization of properly religiansl charitable waqfs as those dedicated to
public beneficence. Such a devaluing of family lfieeace and its association with nepotism
fostered new kinds of subjects, individuals whated to the state as citizens.

The splitting of waqgfs along the religious dividetbsumed them to the modern
architecture of state, law, and economy; it forsetbthe formation of certain kinds of subjects
and “freed” real estate into the market. By viraigheir being confined to the sphere of religion,
these waqgfs belonged to the private affairs ofNhuslim community to manage. However, as
this dissertation shows, they were still subjecteda higher reason; the state defined and
preserved public benefit. Indeed, the modern sttdeted providing public goods that had
formerly been left to the initiative of communitiesxd good will of individuals. Chapter 3
contrasts expropriations of wagfs in the Ottomad eoantemporary moments to illustrate how
public benefit like the opening of roads and cilgrming gradually displaced the preservation of
individual wagfs. Public benefit trumped the compgtideal of life of shafa’s purposes that
wagfs embodied and perpetuated. However, the ssiafethe claim of religious endowments
against their expropriation and compensation irreshauring the reconstruction of the Beirut
city-center shows that the ideals of life that emd@nts sustained have not completely lost their
legitimacy.

It may strike the reader that after this lengthydduction, | have still not really defined
what waqfwas As the reader might have noticed, the definiteord practice of waqf have

transformed tremendously because of the modernittmamdThis does not mean that one should
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not attempt to define waqf, but, | argue that thereo one single, atemporal, decontextualized
definition of wagqf: it is an account of the muleppossibilities of what waqf could be and of the

conditions that allowed its possibilities. Thighe account | undertake in Chapters 1 and 2.
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PART |: STATE, LAW, AND WAQF



CHAPTER 1: WAQF: A NON-DEFINITION

The opening anecdote of this dissertation conceandftbman rights wagf,” founded in Beirut
with a capital of $100 to protect human rights.shWwiagf, along with a few others that earmarked
a small amount of money for some social work, stapdrt from the rest of new foundations,
which mostly make waqf of a mosque, or piece ofljar books, for the charitable purposes of
housing prayer or creating Islamic centers andrigldibraries. Both of these types of wadqf,
however, differ from the bulk of waqf endeavorstlat same city, a couple of hundred years
earlier. In those, founders made rent-producingabjinto waqf and earmarked their revenues
to support a multiplicity of charitable purposesynfi providing for the salaries of teachers at
madrasas or imams at mosques to buying bread ®omptor. For instance, on Tuesday 1
September 1818, Darsh bin Ali agha al-Qaar, the head of a prominent merchant family in the
Ottoman city of Beirut and the owner of a shop ba main square of the city, came to the
sharia council and surrendereth perpetuity the ownership of his shop to God Atmighty,
while gifting the usufruct of the shop to the upkes the shrine of Sayyid Ahmad Badiain

Tanta, Egypt after his death. He thus made his shapanwaqf, waqf-ed his shop. That all of

1 While | elaborate on the meaning of wagqf in thistfsection of this chapter, the form of the tratish of the verb
wagafacould be made to talk to the change in understgnalinvaqgf that | describe in this chapter. The Acab
word wagf is used as a verb [to wagf] and can bdee=d in English as “made (a certain object, tg amwagqf,” or
founded/established a wagf. “Made x into a waqgfiseful because “make into” implies a transformates | will
discuss in this chapter, which is what happens vdmenmakes a waqf: one transforms an object froentloat is in
the ownership of men (particularly the owner, asdhject needs to in full ownership not possessidhe owner)
to one that is in the ownership of God. It alsopages an object prior to the moment of foundatibis (ransitive),
which is also more accurate in terms of the prastit that time. To establish a waqf however, esipba the
creation of a new separate entity, the waqf, whidlects the new ways of understanding waqf thatle possible
with the modern state (like the human-rights waqf).
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these many endeavors bear the same name of wagst goithe changes in the meaning and
practice of waqf, as well as the complexity of defg this term.

However, studies of waqf (dubshabsas it is known in North Africa), in Arabic or in
English, like this dissertation, invariably stayt deefining what waqfs. They do so by providing
a translation—"pious foundations” (Deguilhnem 2004gligious endowments” (Knost 2006),
charitable endowments (Doumani 1998), or “chargabusts” (Makdisi 1981)—or a legal
definition from particular codes digh? books(Dallal 2004). While some scholars argue that
translation has the advantage of rendering a forecncept familiar, it inevitably carries certain
assumptions, and therefore obscures particulanfiélse native concept. If an endownteistthe
closest civil law equivalent to the common law ttisis because both invoke beneficiaries and
assets held on behalf of these beneficiaries. Tieng of the adjective “charitable” to any of
these conjures two characteristics that remairsthgect of heated debate in legal circles with
regard to trusts/endowments in general: perpetany inalienability (cf. the rule against
perpetuities (Haskins 1977)). In relation to waljgth these characteristics are matters of
contention. The contentiousness holds even withasé jurisprudential traditions such as the
Ottoman , which follow a single legal schooiddhhaly’:in this casethe Hanaf. In addition, all
of these translations obscure the ultimate purpbske wagf in Islamic law: namely, closeness

to God®

2 Legal doctrine, as Hallag (2009) translates #oakndered as jurisprudence.

% “The property or fund with which a society, instibn, etc. is endowed,” where to endow is “to pdev(by
bequest or gift) a permanent income for (a persociety, or institution)” Oxford English Dictiona®nline.

““An entity created to hold assets for the benefitertain persons or entities, with a trustee rgamgthe trust”
from http://dictionary.law.conaccessed on 12/2/2009 [this is Black’s Law Diction the online free" edition].
°As | mentioned in the Introduction, in Sunni Islaiour major schools form thmadhhak: Hanaf, Shifi‘ 7, Malik7,
andHanbat.

® This has larger consequences, for it is not simapiyatter of linguistics: most relevant studiestak approach
that does not take ethical formation and “the @efsirbe close to God” as a proper sociologicainthrapological
explanation for an action like wagf-making. Insteaden if the purported aim of the waqf is clossrnesGod, their
object of analysis ought to be the “real intent'tteé founder, which is usually a calculative omees$cape taxes or
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For studies written in Arabic, the practice of deig terms before going into the
discussion is anchored in a tradition of Islamigalewriting” Islamic legal scholars usually
define the appropriate terms in both their commod kegal usagelldghatan wa gsilahan|, in
order to anchor themselves in a particulaadhhab This is a crucial step since the legal
definition of waqgf varies from school to schooldandeed within each school as well. As | will
show in the first section of this chapter, this lekto the constitution of a lexical field in whic
the referent ‘waqgf’, until the end of the ninetdeentury at least, had in fact many meanings
and this forecloses the simple definition of themteWaqf could be perpetual and irrevocable,
according to certain opinions, while for others,cituld also be revocable and therefore
temporary. These different definitions informedfeliént practices of waqf, as well as the ways
wagfs foundations were constituted as legal inseéms In both cases however, waqf consisted
of a pious act through either the creation of aritdiale institution or the financing of a
charitable purpose. | also analyze the way waqgkapd in turns of phrase in court records in
order to show how waqgf was mostly approached asbgect in property relations, a revenue-
bearing object, without precluding a certaise of waqgf as a legal person, even if mediated
through physical persons. This first section presich snapshot of pre-modern, post-classical
Ottoman wagf understanding.

In the second section of this chapter, | begin ketch the first moment in the

modernization of waqf, the Ottoman reforms of theeteenth century. | outline the major

inheritance law, prestige, and political aims. WHitlo analyze the social and economic effectsasffid do not
dwell on uncovering intent, which | would argue ftipe unknown to the actors themselves. | do neheth take
the aim of getting closer to God as one worthyneestigating as a technique of ethical self-fasinigifas | discuss
at length in chapter 3). It is worth noting that YA®inger (2002) mentions the debates over peryeduit
inalienability (20), as well as the importancegofba[closeness to God] (26), but these remain extaémiér
general argument. She thus does mention the déhdtends up adopting the authoritative definitias she
attempts to summarize the legal requirements fofdbnder, the objects, and beneficiaries. In aattieven after
noting the importance of closeness to God, Sing@stto what she perceives to be the more signifizesk at
hand, “discovering” the “attending motivations'sj2of “political legitimation, social status, andtponage” (27).

" This is especially apparent in the genre commistdshurii] upon a “core/source textiatri
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consequences of codification of the shari‘a andelstion to the State, and in particular on waqgf
law, both in terms of the possibilities foreclosadd opened. Codification favored a single
definition of wagf. While none of these codes wasmed as state law on waqgf, they were
produced by the agents of a modernizing state eftected the attempt at tightening the state’s
grip on the production and administration of lawaddition, while waqf remained tied as a type
of land and object, the notion that it could belegal person” came to be formulated in these
very terms.

With the carving of the Ottoman Empire into natgtates under the mandatory powers
of France and Britain at the end of WWI, the preessof codification and reception took on
much more obvious colonial overtones. The thirdisamf this chapter begins by outlining the
various arguments and debates the French mandadargr developed in its experience in North
Africa as it tried to regulate waqf, at first witihe explicit aim of eradicating it. French
Orientalists attempted to fit waqf in the categer@ their own still in-process civil legal
system, guestioning whether wagf was a real-estate ghwas it a matter of personal status.
Jurisdiction over wagfs ended up split betweengialis courts following religious law (as
regards wagqf foundation and administration) andl ciourts following state-issued civil codes
(when it came to waqgf exchange, sale and terminatBy examining the registration of a waqf,
| show how the new colonial property régime, paittdy its registry and new categories, de
facto created waqgf as a legal person.

The legal changes enacted during the French mansigiberegards to property in general
and wagf in particular, provide the framework undéich waqf law continues to operate today.

Far from simplifying the matter, these parametersfact have rendered the definition and

8 Such encounters were crucial in shaping the kgl tradition.
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practices of wadfeven more complex. Starting with the human-rightmf, | describe the
historical conjunctures that made the possibiliiEs/agf to be used as a legal person (that were
opened by the French law and property changesyrieednto use. In addition, | show how the
splitting of waqgfs between courts and the sepamatiothe “charitable institutions” of mosques
and Islamic centers abe only charitable waqf rendered the idea of wagf aseaonomic
endeavor (financing a charitable purpose) muchdessmon and opposed to the real charitable

wagfs, the charitable institutions—without it ndmeless completely disappearing.

[. OTTOMAN POST-CLASSICAL WAQF
MULTIPLICITY OF DEFINITIONS , WAQF AS OBJECT

Let us turn first to the pre-modern understandihgvaqgf. In this section, | will use the
various legal manuals of what | introduced as “libbeary” to show how they provide two
different definitions of waqf that prevent finalosure of meaning. These different definitions
articulate a debate around two of the supposecheakeharacteristics of waqf: its perpetuity
and its inalienability. As a consequence of thitypemy, the various actors involved in waqf
practices could choose between the different dedims. | will then analyze two specific cases (a
foundation and a sale) that point to the debatesladimition and illustrate how the different
options enabled different practices. This is nosayg that all possibilities were equally available
to everyone in the same way. The definition thaedoounds perpetuity and inalienability
certainly became more authoritative over tiarvel comes to dominate the practice of waqf-
foundation. That said, the text of the deeds owmes to index the presence of the alternative
definition. The case of the sale of a waqf in Beimhich | take as my example, similarly

highlights the inherent tensions of the processgioalgh it affirms thealienability of certain

° by practices of wagqf, as distinct from definitiosfswvaqf, | refer to founding, suing, or adjudication waqf.
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wagfs, its analysis also shows that this practeel the definition on which it is based, were

unorthodox.

Definitions: Aba Hanifa vs. his Students
Wadf, linguistically speaking, is a noun, the getdmasdar] of the verbwaqgafa In common
usage, waqf means halting, stopping. In legal padaat least for thHanafi school to whose
founder Al Harifa (d. 148) himself is ascribed the following défon, a waqf is :

“the confinement of aayn[the corpus of a specific object, or the princifual

use endowment terminology] to the ownership of wagf-founder, and the

gift of its manfaa [yield or usufruct] to some charitabfepurpose.** (al-

‘Ayni, Ramz 1982 1275 :)
Here, then, wagf is the enactment of an owner'ssd@tto dedicate the usufruct of his or her
property to some charitable purposes while he @ rgtains the ownership to herself. The
usufruct could take the form of rent, taxes, bredwlter, returns on money, and even shade.
However, what does “the confinement ofagn” to the ownership of its owner exactly mean?
The question elicited internal debates amHiagaf scholars. Since the owner actually owns that
property, saying that in wagf-founding the ownenfaaes that ownership to himself or herself is
a tautology, a non-action. It just confirms the evship of the owner. Ibn Huam™® objected to
Abt Hanfa’'s definition in the use of “confine”zpbg. He argued that since the ownership
remains in the hands of the founder, the act ohding has not changed any of the owner’'s

rights that come with ownership: the rights to ,sglft, and bequeath. Waqgf founding then,

argued Ibn Hurmm, does not include any confinement: it is simplg will of the founder to gift

10 A short discussion of what counts as charitableatrfollows in the chapter, but its changing cqutizns form
the core of chapter 3.

1« fabs al-ayn ‘ala mulk al-wiqif w-al-tasadduq bi-manféatihg”
2 Throughout the dissertation | use he or she wintih Wwomen and men could be the subjects of ceaztions,
and he when only men could be subjects (and she ahly women could be so).

13 A fifteenth century Mamluk jurist credited in thEnaf school of having accommodated existing land peasti
of state ownership of land witlianaf figh based on individual ownership (Johansen 1988)
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the usufruct to a pious purpose (Assaf 2005:13)il&\ifting the usufruct to some charitable
purpose, the owner retains fuflilk rights, and can revoke her waqf. Hence, fon Alarifa, a
waqf is not necessarily perpetual. This is the apawhy certain explanations comparetAb
Harifa’'s waqf to the gifting of usufruct or intereseér loans friya],'* as the owner retains
ownership and can actually retract the gift of theufruct. The waqgf is not a gifhibal,*
because the ownership of the object and with itridpiets to sell, gift, and bequeath remain with
the founder. In addition, after the death of thenider, the waqf reverts back to his or her estate,
and is divided according to inheritance fAwHence, for Ala Harifa a wagf is not necessarily
inalienable either.

Soon afterwards, Abu Hanifa's definition was quastid by two of his prominent
students, Ab Yasuf (d.182 A.H.) and Muhammad al-Shagb (d.189 A.H.), waqf is “the
confinement of the corpus [of a specific propeltglyn) to the ownership of God .Y (al-
‘Ayni, Ramz 1982 |. 275). The students’ innovative definitistems from gadith [a saying of
the Prophet] supposedly unknown totAHarifa. Had this saying been known to Abu Hanifa,
they claim further, he would have espoused thesitipm. This may very well be true, but the
authority that the students’ definition acquiredmmat be explained on such grounds only, ag Ab
Harifa also builds his argument on the basis ohaalith. As Peters has argued (El), the
authoritativeness of the students’ definition canrélated to the changing socio-economic and
military conditions of the Islamic world at thamt#.® Contrary to Al Harifa who confines the

ownership of the waqgf to the waqgf-founder, the sttd confer it to God. Following from their

14 «Tamlk al-manfaa bila ‘awad”

15 «Tamlk al-‘ayn bilz ‘awas”

181t should be noted that an argument can be madiiffering interpretations on this point.

17« Habs al-ayn ‘ala milk allgh”

8| have not had the opportunity to further pursimyand when the students’ definition became motkaaitative.
During the lifetime of the students, their mentaté&finition still held currency. Abbasid Calipheiahd appointed
to Egypt a judge who subscribed to this definiom attempted to revoke many waqfs (Abu Zahra 20989]:12-
13).
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definition, human ownership of the waqf, and withhie rights to buy, sell, gift, mortgage, and
bequeath the object, “extinguishes” (Alyni, Ramz 1982 I: 277). Here, then, waqgf is clearly
inalienable. The question of the perpetuity of wegf follows from its inalienability. Since the
only subject who can dispose of an object is ite@wand since God has become the owner of
the waqf, the waqf will remain a wagqgf, until Godherits the earth. A waqf according to this
definition is therefore also eternal. Thus, it mpy evident that even within a single juridical
school, there has been, and continues to be, ndggagreement on the supposedly essential
characteristics of wagf: its inalienability and pisrpetuity.

In addition to their differences, there is also aoomality in the definitions. For example,
in both these definitions, a wagf is a pious aeit ls not seen to be divorced from economic
activity. Founding a waqf is an act that brings fdsinder closer to God, but it was also a
revenue-generating endeavor. A waqf, in the sehseqf-ed object, generated either rent that
was dedicated to a pious purpose or use that weld & pious purpose. In the latter category,
founders built mosques, fountains, and madrasasrau® them into wadf.These would later
be referred to these as charitable organizatiomsgssasa khayriyyacharitable monuments
built and made into waqf, like prayer spaces, meaBasoup kitchens, Sufi lodges, libraries,
guesthouses, fountains, bridges, cemeteries, wetid, hospitals (Hilmi, Article 17). In the
former category, an array of lands, shops, housess made into waqf, so that their revenues
went to the provisioning, running, and upkeep oésth wagf-ed mosques, fountains, and

madrasa$. Similar objects could also support other piousppses, like the poor, or one’s

¥ Mosques become automatically waqf, as in one daspen a space for prayer then change their mirahym
times though, their wagf foundation deed was caimegh inscription.

2 These revenue-bearing wagfs might remind the reafdendowments for universities in the UK and tH&.
Some scholars (Gaudiosi 1988) have advanced ths¢ Western forms have their origins in the waq(f.
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family. Thus wagf was also a way of financing a titudle of public amenities and providing
public services, and poor relief.

In addition, both these definitions emphasize wasjdprocess to wadf is to confine, to
transfer ownership of aes The title of waqgf has also been applied to thgeab whose
ownership has been confined in this way. Insteashging the land made into a wagf, the waqgf-
ed land, §l-aradr al-mawdifa], the house made into a wagdl{dar al-mawgifa], implying the
land or house or any object whose ownership beltm@od and whose usufruct belongs to the
specified subjects, both land and house are refeaas the waqf. This usage appears in court
records. Wagf there is used as a qualifier of gaablfa shop, house, lot) to describe its “status.”
It is mostly used when identifying a plot of larftfdugh a description of its limits: it can be
bordered “on the east by a shop waqgf oflami Sufi lodge” (MSB.S3/32/4), on the west by “a
house wagfal-jami‘ al-kabir” (MSB.S3/35/4), or on thedibla®* by the waqf of the priests”
(MSB.S3/33/4).

Before turning to the possibilities of practice npd by these differing definitions, it is
worthwhile noting that the critical strategy adaptbove differs from existing historical studies
of particular waqgfs that use court, accounting, atier records to counter the modernist charges
of wagf as stagnant and dead capital. These studlgpse that the sameaqgf that thefigh
literature definen theoryas inalienable wais practiceexchanged, sold, and alienated (Hoexter
1997, Meier 2005, Knost 2006,). The work these isgigperform has been necessary in
historicizing waqf practices. Nonetheless, it dramsand ultimately supports the trope of theory
vs. practice that | discussed in the introductsuggesting that waqgf in theory is different from

wagf in practice. Beyond the assumption shared diff khose who claim the inalienability of

21 The direction of the Kaaba, in Beirut, it is alm8suth.
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wagf on the basis of “theory” and those who dispravn terms of “practice,” this section asked

the question: “Does the figh literature really defwaqgf as inalienable?” It definitely does not.

Wagqf Foundation Using the Students’ Definition

In light of this debate, it seems appropriatéutm now to the various practices of waqf
that the different legal definitions described aballow. The interpretation of Abu Hdéa's
students forms the backbone of the waqgf cases dedoin the Beirut registers. Indeed,
foundation deeds draw on and invoke the termseif thefinition, mentioning the perpetuity and
inalienability of waqf. Based on one of the eatliésunding documents that | have found
(MSB.S3/157 dated 29 L 1233 [1 September 1818)Will first analyze a “typical” wagf
founding document/deedavhqfiyyd in the ways that it actualizes the definition aedquirements
of waqf as described by the students. | will thémove how even such an instrument, so
unambiguous in its reliance on the students’ d&dnj in fact points to the possibility of a
different interpretation of waqf, as alienable arwh-perpetual. As described in the Introduction,
a wagf founding deed describes the owner and faunidéhe waqgf, the object to be made into a
wagf, the beneficiaries, and various stipulatioas, to administrators, length of lease, and
anything the founder might deem necessary.

The first place where we might encounter waqgf asnel is the verb forming the speech
act (Austin 1962) of the foundation. After desanidpithe founder, thevagfiyyaregisters the
founder’'s actions “made into a waqf, eternalizeald @onfined, and dedicated and gifted to
charitable purposes” {agafa, wa abbada, wahabasa, wa sabbala wa saddaqgd]
(MSB.S3/157). The use of the verb “eternalized’eatty indexes the use of the students’

definition. The objects made into wagf follow therls, which are then qualified with their
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roots, echoing the speech-act. TWwagfiyya sometimes mentions the consequences of the
perpetuity of the waqf, mostly in terms of its ilealability. Expressions like “cannot be gifted,
inherited, pawned, owned, appropriated, transfewedransmitted, in all or in parts, to anyone”
can follow the waqf object, and further confirm thse of the students’ definition of waqf.
Nonetheless, the use of the verb “eternalize” &ediescription of the inalienability of the newly
found wagf are not requisites in theqfiyyas, and many of the documents of the Beirutisaar
court skip them altogether. In fact, most of thaqfiyyss actually do not refer to the students’
definition in this main part; that is, the speech-ahereby the founder declares that she is
founding a waqf and describes its objects, berafas, and stipulations.

It is after that speech-act that twaqgfiyyaspells out the legal consequences of the waqf
according to the students’ definition. Followingetktipulations, a new section starts describing
the actions of the founder who “took the waqf otiher ownershiprpilk] and transferred it to
the ownership of God."The reference to the studel@fnition is here completely unambiguous.
To a modern reader the sentence suffices to shaitlle founder is founding here a perpetual
inalienable waqf, and the document does indeed gpmlt as such: the founder thereby “ made
a legal perpetual waqf.” Theaqgfiyya however, goes on for at least an extra half-psgey?
Simply because a simple reference to the studel@Bhition does not make this definition
unquestionable, and AibHarifa’s definition always looms in the backgroundc#n form the
base of a challenge to that originvahqgfiyya Potential heirs and interested parties, who might
prefer to inherit the waqgf'sayn, can conjure AbHarifa's definition and argue against the
perpetuity of the wagf. It is for this reason ttta last section of theagfiyyaactually explicitly

mentions Al Harifa's definition and advocates in favor of the stdedefinition.
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Before going into that procedure, theaqgfiyya initiates another one, the so-called
delivery and receipttdsim wa tasallurh : after the founder takes out the waqgf from his
ownership to that of God, he delivers it to an adstiator mutawall] who stands in place of
the new ownér. That action of delivery brings a debate amongstelents on how ownership
[milk] can become extinct. The students disagree ash&iher the utterance is performative,
whether the uttering of “I made this into a wagfiaets the waqf, and moves the ownership from
the founder to God. For AbYusuf, as for most other scholars of all schoplsnfuir al-ulamd,
arguing based on the analogy to manumission, tieeanice suffices, as it is in itself a forfeiture
of ownership. For al-Shaghi, the waqf remains in the ownership of its ownetilutine
delivery/handing in of theayn, because all ownership ultimately belongs tad,Gso the
forfeiture of ownership does not occur throughmnignd utterance, but only through delivery to
an administrator (alAyni, Ramz 1982 I: 276). It is also following the need falidery that, for
al-Shaylani, the founder cannot be the administrator, wherfeasAbt Yasuf he can. The
wagfiyyain question, in the delivery and receipt sectienacts the forfeiture of ownership in
accordance to Al-Shaghi's opinion, and thus renders the waqf irrevocable.

With the delivery and receipt, the second main pathewaqfiyyareaches an end. The
third and last section introduces further actiao ihat was a document registering a transfer of
property, but now appears like one documentingigation. “Then, after the finalization of the
wagf (...) the founder decided (it occurred to thanfder) to revoke his wagf.” Why would it
occur to the founder to revoke a wagf they had psécted, after having buttressed the
foundation deed with every possible locution thehders the waqgf unquestionable and
irrevocable? The answer has a simple legal ldpebcedural fiction” or “fictitious litigation”

[hila], but a more complicated explanation. These gjeates are based on the tenet that a

% The section also includes a “threatirhib] if anyone changes the wagf.

66



judge’s rule cannot be revoked from within the sauokool. While a legal opinion [faBijvis
non-binding, a judge’s decision cannot be easilyeafed® A fictitious litigation indexes the
possibility of another definition even before it lisought up by the potential litigants. The
founder in fact does not intend to revoke the wa&uyft according to Ab Harifa, as we have
seen, a waqf is not eternal. Despite all the bsgtng that the deed might include to prohibit the
guestioning of the validity of the waqgf in termsitsf subject, object, purpose, and expression, the
position of Ali Harifa (that the waqf remains in the ownership of @grfder) renders the waqf
by definition possibly revocable, even if it is famtly valid. This is what the founder claims that,
basing himself on the opinion of Aldlarifa, he wants to revoke the wagf. The (temporary)
administrator steps in, as the caretaker of therast of the waqgf, and argues that the students’
opinion does not allow revocation. The judge themes in favor of the administrator.
Consequently, waqf foundation documents, like the buse here, even as they are based in and
actualize the students’ definition of waqgf, actyglbint to the presence of another definition of
wagf (and different requirements for irrevocabijtyhat very much inform the content of the
document.

In the same document, the founding of an irrevacaternal inalienable waqf occurs
three times, according to two definitions of waghd three interpretations as to what makes a
wagqf irrevocable Izim|. The speech-act (the main part of twaqgfiyyg enacts an eternal
inalienable and irrevocable waqgf according toaAbasuf. The delivery and receipt enacts an

eternal inalienable and irrevocable waqgf accordmél-Shaylani. Finally, the judge’s decision

% There were no “appeal” courts per se, but paciesd appeal in different ways, like asking fom#fa on the
judge’s decision, bringing the decision to the secling judge, or taking the case toithealim courts [the

temporal authorities’ space for dispensing justi@gvid S. Powers (1992) discussed this procelength, arguing
not to deduce from the absence of appeal structimgkar to modern Western ones that appeal dicerist, but

why it took the shape it did. The legal reformgtaf mid-late 19 century in the Ottoman Empire introduced formal
courts of appeal named as such.
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renders irrevocable what is considered an aliensebtecable waqf according to Aldarifa.
While it is the students’ definition of waqf that actualized in typical foundation documents,
Abu Harifa’s definition appears nonetheless in the shadmna threat to the perpetuity of the
wagf. Thus, it is not merely a debate within thedtymakes itself further apparent in the very
court records themselves as it structures the badieuments. Ab Harifa's definition also

seems to have informed a different type of waqtieca: temporary wagfs.

Wagqf Foundation using Abia Hanifa's Definition

The pervasiveness of founding documents usingttigests’ definition of waqgf renders
the much fewer cases that invoketAtarifa’s definition even more striking. The case | guel
heré* involves a lawsuitdawa] over the wagf-status of some objects of sale. ITigation
begins by confirming that a sale occurred, in tase shares of an olive-press and shops in
Beirut, for a certain amount of money, but thatbliger did not pay the said amount. The buyer
claims that the bought objects are actually a whgt the father of the seller had established,
which would invalidate the sale—had the waqgf beedenaccording to the students’ definition.
The buyer brings in two witnesses to testify thet seller had made the said objects into a
waqf® It is their testimony that is of interest here.eytrlaim that the father of the seller “he
went to court, and told the scribe that he wantehéke these shares in these lots into a waqf, so
write me a deed [founder said], so the scribe wmxbrit.” The deposition sounds at first
surprising in its mixing of indirect and direct goé, but the combination is far from unusual. It

recurs mostly within actual rather than fictitiduggations and testimony can also include words

24| take MSB.S2/55 dated 17 Sh 1263 [25 July 188 towards the end of the third register, theeetao more
cases involving a similar procedure, MSB.S3/98dl2@ S 1267 [24 December 1850].

» The burden of proof is on the buyer because lsgtipa is contrary to the “apparently existing staf affairs”
(Messick, forthcoming).s
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from colloquial Arabic (noted already for Beirut (@attan 2003:66, see more generally Peirce
2003:106-7 and Mandaville 1966). Whether the curoase is a fictitious litigation or not, it
invokes a certain practice based onuAfbarifa’s definition. The founder established a wadqf,
then his daughter sold it. The wagf that he founddén he went to court and summoned the
scribe for a deed was neither perpetual nor inabén

The witnesses, however, seem to make a surpriginggas. While they are testifying to
support the buyer’s case that the objects sold aer@alienable waqgf, in order to invalidate the
sale, they start their testimony by saying thatfthender did not found a waqgf. Even more, the
four witnesses continue the story of the selleognding-act: the scribe records the will of the
founder to establish a waqgf, “without establishanwaqgf, and without a ruling from the judge.”
The witnesses seem to suddenly switch sides ande atiat the waqf was not valid, and
consequently that the sale was. The intent of ngakinvaqf coupled with a speech-act and its
registry are sufficient according to both Ablarifa and his students to have a valsdq#]
wagf. In any case, it is the irrevocabilityzzm| of that wagf that is at stake here. The seller's
wagf is a valid, eternal and perpetual wagf, adogrdo the students’ definition. As shown
above, for Al Yasuf, the wagf is valid and binding as soon as #ropmative word is uttered.
For Muhammad al-Shaghi, delivery and receipt are necessary to make thg wadid. In this
particular incident, we don’t know if these havewted, but the withesses do not mention that
as the reason invalidating the wagf. Instead th&ytbe absence of a judge’s ruling, which can
occur in two cases. A judge’s decision can makeagfviounded irrevocable, even according to
Abu Harifa's definition. A judge’s decision, as shown aboean also be used in a fictitious

litigation to avoid future attempts at revokingpes Abi Harifa a waqgf that was intended to be
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perpetual and inalienable. None of these casedviesdhe validity of the wagf; both revolve
around irrevocability.

The judge uses this testimony to rule that it do@s“prove the validity of the waqf, but
its invalidity, nullity, void pwlan].” He himself takes the absence of a judge’s gyliwhich
confers irrevocability to a valid alienable wagfaaAba Harifa, as the proof of the invalidity of
the wagf. In this line of argument, irrevocability necessary for the validity of a wagf: the
student’s definition has become most authoritatexesn and especially on the judicial plane. It
appears also most common in the popular understgrafi wagf. Indeed, the argument of the
seller is “this is a waqf, hence the sale is irkaliThere is no space in this argument for a
revocable and alienable waqf. The argument plasupposes that irrevocability is rakn
[necessary element] of the wadf, i.e. that a vakdjf must be irrevocable.

Going back to the judiciary, however, it would baitful to think more about the
following: what does it mean for a judge to userecpdural fictitious litigation used to confer
irrevocability as a necessary elemenkf) for a valid waqgf? As any and allagfiyys state, the
judges know that a waqf is revocable according tba Alarifa’s definition, and that
irrevocability is not a necessary condition for tradidity of a waqf. What this strategy (using a
revocability rule as a validity rule) puts forwasda certain degree of formalization of procedure.
The normative form of avaqfiyyawith its three main parts (specifications of wadgments,
delivery and receipt, fictitious litigation) becomthe template of a valid waqgf, independently of
its content. The typical waqf instrument whose ¢hparts answer to various demands of

irrevocability acquires a life of its own and itipartite form becomes a measure of its validity

% An argument can be made here of this formalizatiarlation to the increase in procedural isseegiired by the
reforms [procedure takes enormous amounts and caedse made just through showing procedural stimitegs
(Rubin 2006)], as well as the training of judgeBehew school for the judgesiallimhane- mvval was founded
in 1855 and emphasized training students espedallyrocedure.
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To bring the case to a close, the judge rules ttatwaqgf was indeed invaliddril ],
which makes it null; the sale is declared to bédvahd in effect, which makes the buyer liable to
pay the price agreed upon. This case brings to mhi@anany procedural fictions used in courts,
similar to the ones that Ghazzal (2008) descriloesdébts with interest, or for fixing agreed
upon prices from further litigation. Interest-begriloans took the form of a contract of sale that
was followed by “a parochial claim of a ‘harm’ iiled upon the defendants because of an
alleged non-performance” (171) For the argument made here, whether this caadigitious
litigation or not remains a minor concern. The @lpoint that this example makes clear is that
a revocable and alienable waqgf practice is possibimagine and utter.

The conditions of possibility of such a practiceclide the shara’s “open texts”
(Messick 1993:30), texts open to interpretation arglanation, set in dialogue with existing
known and unknown truths. Building on al-Nawiawintroduction to thematn Minhaj al-
Talibin, Messick concludes that “the overall impressiorsieéria jurisprudence [...] is of an
unstable mix of the settled and the unsettled”.(3®e majority of figh manuals belong to the
latter type, the unsettled, and consist of elalbmmat arguments within the Islamic tradition on
issues that do not have clear and definitive arswethe Quran or the Sunna. In addition, the
case of the sold waqf begins to point to some efdeep changes that will come to affect the
openness of the texts, or rather the possibilitgamfsidering such texts as open, since it finally
sanctions many of the dominant positions evenpbints to the then unorthodox opinion oftAb
Harnifa. As Hallag (2009) has described, the nineteesghtury was a turning point that
transformed the shari‘a from a discursive practacan entexted entity. “In its present form, the
Sharia distinguishes itself as an entexted entity, at thwas transformed — over the past two

centuries or so -- from a worldly institution andtare to a textuality. [...]The Shaa then was

271 will add much more here on the cases of Ghaazdlhow the case | have at hand is similar anereifit.
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not only a judicial system and a legal doctrine séhdunction was to regulate social relations
and resolve disputes, but a discursive practicedtmacturally and organically tied itself to the
world around it in ways that were vertical and bhornital, structural and linear, economic and
social, moral and ethical, intellectual and spaifepistemic and cultural, and textual and poetic,
among much else” (Hallag 2005-2006). The contrdoutihis chapter attempts to make to the
usually bleak and certainly negative depictions nebdernization efforts consists in the
possibilities that these new codes actually opsnyell as the relationships they entertain with
the sharia. While far from celebratory, it seeks to avoidhtemporary critiques of waqf

practices as “inauthentic.”

II. LATE NINETEENTH CENTURY WAQF:
TOWARDS A SINGLE DEFINITION AND THE QUESTION OF THE WAQF AS SUBJECT

The middle of the nineteenth century witnessedlacagéng changes in the Ottoman legal
system, including the reception, or some might #ag,imposition of various European Codes.
The question of influence and agency in these atmmgmains a subject of debate. Were the
reforms imposed by foreign powers and westerniahges? Did local bureaucrats have an
agency in this change? Were the reforms articdilmten Islamic legal framework? Were they
a way to curb Western influence? These questianaad speak to what actually remains of
these reforms: the work they did and the influeti@y had on contemporaneous practice. This

section will examine a new type of waqf manual tbt@rted appearing in the late nineteenth
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century and investigate the novelties these opempednd the possibilities they foreclosed in

wagqf practice$®

The nineteenth century saw the rise of a new fofrwvaqf manuals, structured very
differently from the early ones | described in timtroduction, which took the form of a
discussion. Unlike these pre-modern discussionstladections on waqgf in the commentaries,
the new waqgf manuals took the form of a code. @akmutin might resemble codes in their
conciseness, but they belonged to totally differdegal universes. The former served as “a
commentarial substrate as well as (...) madtagtbooks” and “constituted not the law, but the
interpretative basis on which the law might be fieoh in a particular time and place” (Hallag
2009:375). Hence, while thmatn was memorized by madrasa students in the coursieeof
education, it was the commentaries on th&tn and never thenatnitself, that were cited in
court judgments. In addition, while a certamatnwas usually widespread in a certain time and
place, it was not necessarily exclusive. As | nerd in the introduction, in nineteenth-century
Beirut court records for instance, commentariesdcwere mostly for the mattanz al-Dad@’iq.
However, this did not preclude the heavy use of ‘Amdin’s Hashiyg a commentary upon a
commentary on a differemhatn Tanwr al-Absar. On the topic of waqgfshurizz do provide a
definition of waqf, the definition that the authoirthe matnconsidered more authoritatiebut
the definition is then qualified with pages of coemtary. The commentator brings forth the
debates on that definition and its implications] amght even give preferenceurajjizu] in his

qualifications to a different definition or integiation. A code with its definitive single

8 This could also be articulated in relation to disgions about theory vs. practice in Islamic Lawd how early
Orientalists depicted shaaias a static body of laws, completely disjoinedrfthe practice and reality of the
societies following these rules.

2 50 the definition appears usually as a quotatiché text of the shar
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definition stands in contrast to these earlier imge. In this ideology of codification (that of
Civil Law countries), the code takes over any pdece and claims to completeness, “providing
a single body of law” of the state (Merryman 19%8g form of the code signals a change in the
approach to and understanding of law, manifestethé production of legal texts and the
administration of justice: state-endorsed and esteéu

The new state-endorsed Ottoman legal codes of itregeenth century did not provide
any definition of waqf. The codification of the sha in the Mecelle had not reached a section
on wagf when the new sultan AbdilHamit Il interegbits publication in 1878 The 1858 land
code did not attempt to define what waqgf was, i@t belonged to the jurisdiction of the shari‘a
courts, and was left to the individual judge’s dem. Figh books, fatwas, and waqf manuals
remained the main sources from which individualgesl drew to make decisions on the most
appropriate rulings for the founding and administra of waqgfs. As discussed in the
introduction, wagf rules had traditionally beenatissed as sections (“bookitfib al-waqf)
within the mutin/shuiiz andfatwas with the exception of Al-Khagaf and Hill al-Basr's (then
Al-Tarabulsi’'s summaries of these two) two early booksotiest solely to waqf. In the late
nineteenth century and early twentieth century, ngywes of treatises/manuals dealing
exclusively with wagqf started appearing. Theseudel Omer Hilmi Efendi’sthafi’l-Akhlaf fi
Mushkilati’l-Awgaf (1890 [1307]), which appeared in French in 1895Aiabic in 1909, and in
English in 1922; Muhammad Qadrasha’Qanin al-‘Adl w-al-Insaf f-il-Qada’ ‘ala Mushkilat
al-Awagaf (1893 [1311]), which appeared in French in 189Gseyin Husnl’Azkamu’'l-Evkaf
(1892 [1310]); Elmalili Muhammad Hamdi Yazirsadi’'l Akhlaf fi Atkami’l-Evkaf (1912

[1330]); and Ali Haydar'sTertibu's-Suntf Fi Ahkami’l-Vukdf(1922 [1340]). The last three

%0 according to the TD\fslam Ansiklopedisi entry on Mecelle-i Ahkam-1 Adliy . Oztiirk (1996b:3) provides
1868-1889 as the window during which the Mecells wablished. Shaw (1977:119) advances 1866-1888.
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Ottoman language manuals do not seem to have hattaarslations, and are the least available
of the five books. Muhammad Hamdi’'s manual was mdgeae-discovered and transcribed into
modern Turkish in a 1995 edition.

The novelty of all these manuals consists in tiseimmon format, introduced by the
Mecelle: “the code” or general rules presentedraisles and arranged thematically in sections.
They diverge, however, in their audience or purptisefirst two manuals (Omer Hilmi Efendi’s
and Muhammad QatlPasha’s) seem to have been targeted at lawyergidges; the last three
are lecture notes/textbooks intended for use innthe law schools. It is together, nonetheless,
that these two types of manuals can be an indicatidhe way the reforms of the legal system
became inescapable realities: the coupling of tlop@on of the new codes as the exclusive law
of the State with a new education system that fanekd the bureaucrats, lawyers, and judges to
be with the new laws and made the ulemas’ indepgndEasoning and traditional madrasa

education both superfluous and inadequate.

Projects and Agents of the State

Omer Hilmi Efendi’s and Muhammad Qad?asha’s manuals, although not adopted as
state law by the Ottoman state, almost acquirectefof law.” Qadi Pasha’s codification was
published only posthumously through the efforts le$ son, following the editing and
comparative compilation of its three manuscriptftargSiij 2006:30)** Despite being under
British Occupation, Egypt was still under Ottomarer and QadrPasha’s son navigated the
state bureaucracy for publication. The MinistryEafucation sent it to the Egyptian head mufti
for scholarly review. The mufti observed that tteb “misquoted its sources” ($jr2006:30),

and did not recommend it for publication. One cae kere the splitting ofulama among a

31 by two legal scholars one at the Law School arelairtheDar al-Ulam.
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traditionalist camp and a reformist camp (like Orhimi). Eventually, two teachers from the
new-founded schools, thereby encrusted in the statdernizing project, edited the manuscript.
Following that, the Ministry of Justice endorsecbnghe recommendation of the sharcourt
inspector and printed the first edition of the boakits expense. The purpose of the book
therefore was not to participate in a scholarlyadelwithin the tradition, which the mufti must
have recognized as the author’s [lack] of authagya scholar. It was instead targeted to courts,
judges, and lawyers, which recognized its valueswssh. The preface to the 1936 translation
(when Egypt had become a Kingdom under Britishltiefice”) presents the endeavor of Qadr
Pasha as an educative one “pour I'édification decemtemporains” (1946:i), but mentions that
the Egyptian government commissioned its transiatibhe unofficial endorsement of the
manual appears unquestionable, and the purporteck ‘Bnowledge’ appears forced. The
translation almost transformed the manual into decahe translators claim. They note,
nonetheless, the controversial nature of the basksome lawyers considered it to be highly
authoritative and some relegated it to a haphazampilation of opinions.

Omer Hilmi Efendi prepared his manual in the cohtebhis position as a member of the
Mecelle Committee where he was assigned the catldic of the waqgf topic. The manuscript
was possibly still not ready before the interruptad the publication of the Mecelle, a few years
after the assignment of Omer Hilmi Efendi. Howeuarough an initiative of the Directorate
General of WagqgfsV\akiflar Genel Mudurlgd] the book was transcribed to modern Turkish and
republished in 1977. The Arabic translator of Hilrifendi's manual emphasizes its
comprehensiveness, including its content of classwaqgf figh but especially of recent
development in practice, and their customary treatsm He advances that Hilmi Efendi’'s book

has become indispensable to any “judge, presidérd oourt, wagf employee, civil court
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member and scribe, law student, waqf administrasapervisor, collector, beneficiary, and
mosque staff, claimant, defendant, and lawyer,amn@ne related to waqf’ (3). Confirming this
claim, the Directorate General of Islamic Waqgfd.ebanon holds and uses a copy to this day—
that is how | got a hold of a copy myself. These twanuals come close to being, in the minds
of their authors and the practices of the cour&tade endorsed code on wagf.

The authors of these two manuals, however, canme fnaite different backgrounds, yet
they shared a common path into the state bureaudBacn in 1821 to a Turkish bureaucrat who
settled in Egypt, QatliPash& (d.1888) followed a course of studies typical lné tentury. he
started with the memorization of the Quran, thderated a small local school after which he
joined “madrasgal-alsuri in Cairo, which had been founded in 1836 and kdauly Tahtawt,*
teaching “both Islamic and European branches ofnieg’ like “French, English, Italian,
Turkish, Arabic, mathematics, history, and geogyd@nd taught by “a staff of European and
native teachers” including “several well-known Agtes” (Heyworthe-Dunne 1939:966). Qadr
Pasha seems to have worked in Arabic, French, anm#lish, and upon his graduation he
occupied various governmental offices in the positdf a translator, in Cairo, Damascus, and
Istanbul. He returned to Cairo, and he was appoistecessively as an advisor to the mixed
courts, Minister of Justicenfizir al-hakkaniyya, Minister of Education, then back again to the
Justice. He was a member of the committee workimg mew Civil Code and a new Criminal
Law. He was also commissioned by the Sultan AbderAo participate in the revisions to the
Ottoman Dusgltr (constitution). QadrPasha was heavily involved in the process of latins
and codification occurring at the time in the Oteymcenter and peripheries. He not only

translated into Arabic the French Penal Code in3128 well as the Civil Code used in the

%2 The biography is based on the introduction to20@6 Arabic edition of his book, by Mohammad AhnSidij.
% He was a lead Egyptian educator and intellectndldesigned the school tobe a space of connectioveln East
and West, teaching its graduates Arabic and French.
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Mixed Courts of Egypt, but also codified (and atfglyacoined) the term (Abu-Odeh 2004)
personal status, as well as pecuniary transacéindsvaqf.

Omer Hilmi Efend?* (d.1889) was born in 1842 in Karinabad (KarnolBatigaria) and
followed a more traditional education for a Muslatholar, dalim. Following in the footsteps
of his father, who was part of thieniyye [the religious class in the Ottoman Empire], h&lle
professorship aderrislik],>®> and acted as a supervisatefsian} in Karinabad. After the
memorization of the Quran, Omer Hilmi studied underious ulemas. He reashih Muslim
and Sahih Bukhat, and received higaza from the Kazasker of Rumeli. He started teaching a
the Fatih mosque in Istanbul, before pursuing &dwcratic career in the various offices of the
Fetvahane-i Ali and the Egki Hamayun. He received the honorary ranks associatéu the
judgeships of Jerusalem and Harameyn as well aothHatanbul, considered the highest of all.
He joined the Committee of the Mecelle in the ed8y0s, and played a very important role in
the preparations of the last four books of the Mec€&irst a member of the Court of Appeal, he
became its head in 1888, and taught at the nevdpkshed Law School. Omer Hilmi Efendi’s
education was very different from QadPasha’s. Classical analysis of modernization would
place QadrPasha among westernized elites and Omer Hilmidif@mong traditionalist ulema.

If such an analysis had been correct, Omer HilnenBf would have been part of the old guard,
and should be opposing reforms that were undergitie reproduction of the system that
produced him as a scholar. The fact that he didbnbtwas an active member of the reformers
points to the two men’s convergence through themmon careers in the state bureaucracy and
their position as agents of the state that can Ibettar explanation of their production of such a

novel form offigh manual.

3 This biography is based on ttetam Ansiklopedisi entry on Omer Hilmi Efendi (vteih by Tahsin Ozcan).
% The grade ofmuderrisis the highest in thiémiyye (I elaborate on these more in the following chadiat see
Akiba 2004)
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Exclusivity of Legislation

The form of these manuals as codes was in andelf & novelty that could only alter the
content offigh. While Hallag sees in this entextualization thsiftsation of the shara, one
might note that even if one of these definitionadspted as state law, it does not stop either the
challenges to such an adoption, or the debateshather it is an acceptable one, or the attempt
to revise the law. The waqf definitions discussbdva (Ali Harifa’'s and his students’) were
not mutually exclusive within a single text, likeat of the commentary. As a matter of fact, |
extracted them from a single commentary. After opngothe definition provided in the original
matn the author of the commentary expounded and engaddihe definition, placing it in relation
to other definitions, weighing their respective dances, and usually giving preference to one
over the other. Both QadPasha and Omer Hilmi Efendi begin with an artibdining waqf.
Wagf according to QadPasha is

the confinement of aayn from the ownership of any human being, and the

gift of its manfaa to the poor, even if [the poor is only one benafi]

among others, or to a charitable purpose (Artigfé 1
According to Omer Hilmi, however, it is

the confinement of aaynin a way to give itamanfa‘ato humans, and its

prevention from ownership and transfer so it becomi¢hin the ownership of

God (Article 1§
If these manuals are more comparablentdin in terms of their conciseness, then the provision

of a single definition is not unusual. Theanz provides one definition for instance, even if

Tanwr al-Absar provides both Ab Harifa’s and his students.” Upon closer scrutiny howgsae

% “habs al‘ayn ‘an tamikiha li-ahad min al:ibad w-al-tazadduq b-il-manféa ‘ala al-fuqag’, wa law f al-jumla aw
‘ala wajh min wujih al-birr.”

3" The Turkish reads: “menfaati ibadallaha ait okechile bir ayni cenab-i hakkin miilkii hilkkmiinde olriiakre
temelliik ve temlik mehbus ve memnu kalmaktir.” Prabic translation isiabs al‘ayn ‘ala wajh tdad
manfdatuha ila al-‘ibad wa maruha ‘an al-tamalluk w-al-tarik litakan ff hukm milk allh.”
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few distinctions start appearing. The definitiorsed here combine definitions from different
commentaries. QatlPasha’s definition brings parts of thlear: of Timurtasht with others from
al-Fatawa al-Hindiyyah In addition, the definitions are not attributedany authority, and are
made to stand as absolutes, contrary tonthé&n—both theKanz and theTanwr refer to the
definitions as “for him” [indahy or “for them” [‘indahun}. The definitions in these new
manual-codes are presented as definite and absolute

Form is emblematic of deeper changes that wereroeguwithin the whole structure of
the judiciary and the realm within which these watdnuals were to be used. As mentioned
above, the originamutzn did not stand on their own except as textbooks thed meanings
could not be understood outside of the commentahas qualified the concise definitions
provided. The new manual-codes came to be thessoiee of “law” among lawyers and judges
in terms of wagf. However, a puzzlingly revealingmanentary on the first Article of Qadr
Pasha’s code in its 1936 French edition alludethéocomplexity of the imposition of a single
definition as the exclusive definition of wagf:

The judge does not have the right to claim thatdégnition of waqgf given in

Article 22C.C. [Code Civil] is up for dispute, ndoes the judge have the right to

claim that this definition has been refuted by thajority of Muslim legal

scholars (Decision of the Mixed Court of AppeallLBie 1926, Article 1.3J
That the first explanatory note curtails the rigift judges to challenge the Civil Cod&'s

definition of waqgf is surprising, if not also amugias it indexes the challenges this definition

must have been receivifgAs the note reports an actual court decision,aameimagine a judge

% « Il n"appartient pas au juge de dire que la didin du wakf donnée par I'art. 22C.C. est tréstestable et
répudiée par la majorité des docteurs musulmans. »

% The Mixed Courts followed a code based on the Q¢aigoléon. This same code formed the basis ofdte ¢
adopted in the “native courts” [known awé&akim ahliyyd in Arabic, and tribunaux indigenésin French] or
“national courts” (Brown 1995)

0 The matter is complicated because of the presefiteee types of courts in Egypt (like the restta Ottoman
Empire, but with different names and times of fotiom : the Mixed Courts that dealt with any caseoiving a
foreigner, Native Courts (the equivalent of theo@tan Nizamiyye Courts), and the sharcourts. The question of
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in a shata court dismissing some mixed-court document basedtate-issued Civil Code’s

definition of waqgf as eternal by pronouncing thatqgfvcan be temporary. The explanatory note
shows the attempt at curtailing the rights of juslt® decide on what law is—particularly, as in
this instance, when the judge must have ruled agaive legal definitions put in place by the
state and by doing so challenged the state’s atitas the sole definer of law.

The articles following the definition further delitthe consequences of the definition of
wagf with regards the main element of controvensgyocability, and its two effects, perpetuity
and inalienability. Here, both QadPasha and Omer Hilmi Efendi seem to have adopted t
students’ approach to the definition with its engbaon forfeiture of ownership and hence
irrevocability. The irrevocability is the first thg that QadrPasha’s code states (Article 3), after
stating that the mere utterance of a waqf enactShiky consequently take the same position
when they actually tackle perpetuity. Omer HilmeE&di’s Article 73 simply states: “A wagf has
to be eternal. The temporary wagf is not valid.tidle 13 of Qadr Pasha’s manual echoes this
requirement “The meaning of perpetuity in a neagssandition for the validity of waqf.” Both
Qadi Pasha and Omer Hilmi’s works can therefore be smeattempts at codifying the most
authoritative opinions in thélanafi school;, even while they did mix some opinions and
privilege a single definition as the only one, weitih referring it back to a scholar or placing it in

the debates on wadf.

Formulating Wagf as a Moral Person

definition is further compounded by the questiofuoisdiction, since wagf matters were supposeloetdeft to the
sharia courts.

“1 For instance, all the articles of Qafasha’s manual can be traced to seven almosticahbooks of thélanaf
tradition (see the introduction to Qa#asha’s 2006 edition of the book, 2006:36-37).
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The use of wagf in this transformative period mgamany of the features earlier
discussed (as an object in property relations anmdvanue-generating object for charitable
purposes), even if a new formulation of the wagadsgal person starts to make its appearance.
The 1858 Ottoman land code divides the lands of @Gi®man Empire into five types:
memilk&, miri**, mevk(f&, metriké®, and mevar*® Except for themiri, all of the structures of
the adjectives are passive participles, they aretijects of actions. Respectively, these various
adjectives refer to land that can be heldrél&, can be made into a wagf, can be left for public
use, or simply abandoned. The lands consideredkifegmawdifa in Arabic] are those whose
ownership belongs to God and whose usufruct goepdcified beneficiaries (all according to
prescriptions of the founder, within the limitstbkfigh). Waqgf in the Land Code was never the
subject of rights around land. Omer Hilmi Efendicaimakes explicit the practice of calling the
object made into wagf, the waqgf-ed objet, wagfhis second article he points to the practice of
calling themevkdfdands waqf. Waqgf can then designate the object nradea waqf, in addition
to the process of alienation and dedication. Wlemas not seen as a process, it was made to
stand for the object around which rights and duties process of waqgf making creates, the
object made into a wagf. In a sense, this is atshbto saying that the object is made into a
wagf.

Court records point, however, to a different usaige word wagf, one that implies that
wagqf is beyond a process or even an attribute @otdy and pointing to the specific relations

around these objects. Document MSB.S11/73/280 dafed 1281 [9 August 1864] records the

“2 Freehold, sometimes translated as private property

*3«Terres domanialesthese are lands that belong to the state.

*4 Land made into wagqf

5 Miri land left for public use, as in roads, communatiigrand others

“®“Terrains vagues abandoned, uncultivated usually because theyoaréar away from inhabited regions (a
distance is given in miles, time, and hearabiliiy ‘he peut entendre une forte voix” ).
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sale of eight shares of a shop (a third of itHetdab and Francis, sons of Abdullah al-baillT,

and to Girgis, son of Ibrahim Audi, all of whom lgtu the shares towardijihat] the waqgf of

the poor of the Eastern Catholics. Waqgf here stasda person who can buy and sell, even if
through physical persons. The “waqgf of the poothef Eastern Catholics” is close to a legal
person that can acquire rights in objects. Theegfahile legal theory never formulated waqgf as
a legal person, the evidence from the court recoitdsl here suggests nonetheless that the
practices of waqf assumed a certain juridical peabty to the wagf, even if it was not
formulated as such.Such an argument echoes Behrens Abouseif's (20@®)ment that even if
jurists did not articulate such a concept, sineewaqf had the “attributes of a legal personality”
(56) it was effectively oné&.

The “absence” of judicial personality is a part tbe many “lacks” of Islamic law
perceived in Orientalist characterizations. In $hene way that “Islamic law does not recognize
the liberty of contract” (Schacht 1964:44) and Hae general law of contracts” (Ghazzal
2007:176) or “general term for obligation” (Scha&B64:144), “Islamic law does not recognize
juristic persons” (Schacht 1964:125). As the Fre@admmissioner positioned in Lebanon and
reporting on the previous laws regarding real-estatentions, “[u]ntil the middle of the
nineteenth century, real estate acquisition wastdonto physical persons and the Turkish
government or its public administrations (...). Mog@rsons were however ignored by the
legislator” (French High Commissioner 1927:292)wés not until 1910 (the law of 16 February

1328) that associations, Ottoman companies, anddimnunities and charitable establishments

*" The notion of a legal person can be found in thetrihe of thedhimma “generally defined as a presumed or
imaginary repository that contains all the rightsl @bligations relating to a person” (Zahraa 1968)2It embraces
both religious and financial obligations and righithe question then becomes whether the waqf wasidered to
have adhimma One can find hints to that in debates over thpaciy of the administrator of the wagf to buy fbe
wagf and the independence of ttémmaof the administrator from that of the wagf.

“8 The attributes include that it haslaimmathat is independent of that of its administratbcan “own estates,
receive donations, and acquire privileges, sudaagxemptions” (57).
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were allowed to own real-estate. One can say thaas not until 1910 that the legal person in
the terms and understandings of Western legal sgstame to exist in the letter of the Ottoman
law.

This proposition echoes decisions of Egyptian coand the commentaries on Qadr
Pasha’s first article. “The main legal effect ok tlonstitution of a waqgf is taking out the
ownership of thebiens[objects] made into a waqgf from the patrimony lbé tfounder and its
transfer into the ownership of the moral persottedalvaqf’ (Qadr Pasha: Article 1. 6). As can
be seen in comparison with the definitions provigdmbve, this formulation contradicts any
formulation of the ownership of the wagf, whethgrAbt Harifa or his students, or any school
or Muslim jurist prior to the end of the %entury, as a matter of fact. According to these
‘classical’ definitions, the ownership of the wdmglongs either to God or to the founder, not to a
juristic entity called waqf. The formulation of tlveaqf as being a moral person is completely

novel.

[ll. FRENCH MANDATE:
MULTIPLE DEFINITIONS , WAQF AS SUBJECT
After the end of WWI, and the dismantling of thetddan Empire, the project that the
codification of Qadr Pasha and Omer Hilmi begun continued in Egypt Bundkey, as shara
courts were folded in national courts and the lawegning waqf were codified and state-issued.
In both countries, such laws not only codified, bigo severely curtailed and even abolished
waqf outside mosques and charitable institutiongakga 2000) In what became Lebanon,

however, the French Mandate adopted a much morefutapolicy—informed by their

9| will discuss the arguments behind these measnreisapter 4. It is worth noting that Turkey resex its
position with a new and “modernized” law of waqfmying American Trust Law with the shéai(Cizakca
2000:90-110)
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(sometimes disastrous) colonial experiments in iNédrica and the strong opposition of the
Muslim population to their Mandate. The foundatmfrwaqgfs, and their definitions, was left to
the “religious tribunals” based on the sharias they were deemed to be part of “personal
status.” This resulted in the halting of codificatj keeping the variety of shaidefinitions?’ At

the same time, however, since they also considewseyf to pertain to real-estate, the French
issued Laws regarding its exchange, which withaftnthg waqf, nonetheless forwarded the
notion that waqgf was alienable. Finally, in praetithe new land registry and its categories

created waqgf as a legal person.

Colonial Experiments: Algeria

The French came to Lebanon with extensive expegiavith wagf from their colonial
enterprise in North Africa, an experiment that tmen well documented and analyZ&d.
Through this experience, particularly in Algeridetdirect appropriation of waqf and their
transfer to state domain left the realm of possibfions, and instead it was through
administration and rules of exchange that waqf diasiplined to modern understandings of
state, law, economy, and religion. Algeria was tllesecolony, and this fact, along with the
qguasi-ignorance about Islamic Law at the time ancha@e aggressive “assimilationist” and
civilizing policy, guided the first French regulatis on waqgf. Waqgf lands, which at the time of
the conquest constituted 25% of the land surveyped830 (more than 60% belonged to the

Ottoman governor), could not be sold as freehol@dttlers. More troubling for the colonial

0 That was done for each “religious community” asill explain further in depth in the next chaptelowever,
each community was supposed to issue a “code’hfse laws, to be ratified by Parliament as state Néost
Christian sects did this, but the Muslim commusiti@ve not, refusing to subject “religious law'the authority of
Parliament (Bant 1971).

*IFor Algeria, see Saidouni (2008), Ruedy (1967), Baxdas (1899) (also for Tunisia). For Tunisia, bémia
(2004) and Cannon (1982 and 1985). For Moroccolgeeioni (1982) and Kogelmann (2005). Finally, Seavers
(1989) for a comparison between the French-Algeaiach English-Indian policies and approaches to waqgf
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power, these waqfs were later sold to Europeatesetty some beneficiaries or speculators and
were then claimed back on the basis of their inalodity (Powers 1989:540). While some claim
that the transformation of waqgf was radical frore tieginning where others argue that it was
more gradual? eventually French legislation radically transfochvehat wagqf was and could be
in French Algeria through integrating all “publi@gfs” into the public domain and making waqf
alienable. An 1842 decree extended public domaimdtude all waqgfs (Ruedy 1967:75) and
made wagf alienable when Europeans were involvedrig rents or sale contract on waqf-ed
assets (Pouyanne 1900:96). In 1859, the providiahenability was extended to all transactions
on wagf. Therefore, “only fourteen years after ticeupation of Algeria begun, France sounded
the death knell of the habous” (Ruedy 1967:77). iVag it existed in Algeria in 1900, was
nothing “but a ghost of Muslim waqgf” (Pouyanne 1%H).

The colonial “attack” on wagqfs in Algeria did nob gvithout resistance. The French
forcefully repressed this, albeit at a high costjoh led them to adopt a different strategy in
their subsequent colonies. In Algeria, muftis astotars contested the reforms, and “many
natives (...) show great repugnance to sell to Ewopewaqgf-ed immovables” (Pouyanne
1900:97). Many of vocal leaders of the oppositiogravexiled (Saidouni 2008). However, the
“pacification” of Algeria turned out to be costlyherefore, in Tunisia, Morocco, and Syria and
Lebanon, the French adopted a much more ‘subtle’also more vicious/pernicious policy
towards wagqf. Writing about Tunisian waqf reforngrias, French lawyer and author of a thesis
in law “Les Biens HaboupNagf Assels’ takes pride in the self-ascribed skillful maneuwegr

of the French administration. He writes: “our adistiration, through a series of wise [avisé]

*2 Saidouni (2008), for instance, argues that Frgrudity was not consistent from the beginning; itithated
between the extremes of non-intervention and sgi@presented in two founding documents. The clapitun act
in July 1830 ensured the protection of the retighmd property of the Algerians A September 183fekeallowed
the appropriation of the governor’s possessiorstate domain and included the waqfs dedicated tcciland
Medina in these.
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regulation, modified this institution to the powit making it compatible with your juristic ideas
and with our practical needs, without offendingtmg the mores and beliefs of a foreign
people” (1899:4).

The skillful French maneuvering drew heavily ore tbolonial knowledge produced
about shara. Waqf policy was indeed dialectically related tods&s of waqf in the school that

came to be called French Algerian L&These studi€$ were elaborated by members of the

>3 Note that these were not the first Orientalistigts on wagf, as some had been written from thenh Empire.
One can cite here
1. Belin (1853)Extrait d’'un Mémoire sur I'Origine et la Constitoth des Biens de Main-Morte en Pays

Musulman This is an annotated translation of two wagf doents from the court of Galata, and do not
contain arguments in a debate on wagf. He doesiomettitat “des savants judicieux” have already sddi
wagf at length, but who are they? Belin (1817-18%&3% an Orientalist who studied at the College de
France and the Ecoles des Langues Orientales.grientbved the diplomatic ladder from a translator in
Erzurum (1843) to a Consul in Egypt (1846), to Gah€onsul in Istanbul. (http://turquie-
culture.fr/pages/histoire/historiens/belin-franeaiphonse-orientaliste.html)

2. Gatteschi (1884ireal Property, Mortgage, and Wakf according to@ioman Law
In addition, the French Consuls in Istanbul hadhideé#owing closely the development of waqf reforarsd
regulations in the Ottoman Empire. Thus, reportmthe Ministry of Foreign Affairs in June 1867¢tRrench
Ambassador in Istanbul forwarded the new law orréimeals of wagf properties, translated as “lawhefreform of
wagfs.” He seems apologetic but also hopeful: “€gtt) loi contient encore quelques restrictiona admpléte
assimilation aux biens mulk ; mais il est entendonq les fera disparaitre ultérieurement et pravhisient” (163)
(Documents Diplomatiques 1867, cited in Deguilhedfi£2:402)

It is also important to mention the massivé' t&nturyTableau Général de 'Empire Ottoméy Ignatus
Mouradgea d’Ohsson, an Ottoman-Armenian subject lvatbstrong ties to the Swedish and French govertsme
(he was translator at the Swedish Consulate imlisiaand his mother was French). Supposedly ingaxnslation
of al-Halal''s Multaga al-Abkur, theTableauadded personal Mouradgea had a “clear intent taaxthe Ottomans
to the outside world (...). [He advanced] a pro-Otonpolitical argument opposed to the anti-Ottomach a
Russophilic views of some Enlightenment thinkei&h(ley 1999:3).

> These studies include (this is far from an exhaedist, the bibliography of Terras (1899) is aogaeference for
further works)

1. Worms, Mayer-Gondchaux (184BREecherches sur la Constitution de la Propriété iferiale dans les
Pays Musulmana/Norms claims that he had two options to complei® tudy: one was to study the
primary texts of the law and the second to relytanstudies of illustrious Orientalists on Egypt in
particular. Although he would have preferred thieelaas it would have been much less tenuous, Unedfo
their works unsatisfactory. He mentions Mouradgé&hdson’sTableay which shows that European
knowledge about Islamic law in the Ottoman Empiferimed to a certain degree French Algerian Law.
Despite Worms’ claims, Terras (1899) accuses himelgfng too much on the Ottoman example and of not
examining the actual land regime in Algeria anchégghboring North African countries (96).

Sautayra et Cherbonneau (1873-D4pit Musulman

Robe (1895) e Habous ou ouakof : Ses regles et sa jurispruglenc

Tilloy (1899) Répertoire de Doctrine et de Jursirpudence

Two articles by Mercier : ke Habous ou Ouakof: Ses Regles et sa Jurisprude(i#95) and

« Deuxieme Etude sur le Habou$1897),a reply to Clavel, and a bodle code du Hobous ou Ouakf,

selon la législation musulmar{&899).

6. Clavel, E. (1897pProit musulmanle wakf ou habous, d'aprés la doctrine et la jurigfence (rites hanafite
et malékite).

arwN
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“colonial school,” whose members were Frenchmemigiiely connected to and invested in the
colonial project: colonial officers, judges, schslaetc. The production of colonial knowledge on
Islamic law in Algeria begun in the 1860s (Powe®#89:542) and picked up around the middle
of 1870s (from the dates of the titles in footnd®. It seems that many if not most of the
officers did not speak Arabic, so that Merciersffect knowledge and command of Arabic”
was duly noted by Terras (1899:5). Powers (1989times that Zeys “did not know a word of
Arabic” when he was made chair of Islamic law a &cole de Droit d’Algiers in 1881. Yet
within four years, he managed to produce a boolslamic Law, which was used as a textbook
for law students.

Legal doctrine accomplished a different type of kvtihan legislation. For Powers,
“legislative enactments would not be sufficient neemselves to carry out the objectives of
French policy. It was precisely at this point thegal doctrine (...) came to the aid of legislative
enactments” (Powers 1989:542). While one might gisa with the insufficiency of legal
enactments to radically transform property relajome does mention, more crucially, that the
work of these Orientalist “campaigned to discrethe institution among the Algerians
themselves” (536). It insinuated and transformeztéry thinking and meaning of shariand

wagdf in particular. This was an interpretation tblaimed truth and fixed what Islamic law was.

Transmission of Colonial Knowledge on Islamic Lawa Egypt and the Levant

7. An article by Essyautier, L.A. (1898).4 Propriété Indigene en Algérie: Le Habdus
8. Adoctoral thesis, Terras (1898psai sur les Biens Habous en Algérie et en Tuisis
9. Morand (1904 Etude sur la nature juridique du hobous.
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The discourses, debates, and arguments around avetjfits reform that were first
formulated in French Algeria informed and influedcthose happening in Egyptand the
Levant, through the circulation of both texts ofékch Algerian law” and people in colonial
offices. The author o€olonial Doctrine of Muslim Algerian LajDoctrine Coloniale du Droit
Musulman Algérieh argue that the ties of the authors of Muslim Alge law to other
Orientalists working on the Middle East remainedske, as they were mostly based in Algeria
and targeting Algerian colonial policy (1979:13)owkver, ‘Middle Eastern’ writings, in Egypt
particularly, during the debate on wagf reformhe 1920s and up to the 1940s show that while
the Orientalists in Algeria might not have had eld®s with their fellows in Egypt and in the
metropole, their discourses circulated widely anfbrmed debates that took center stage in
Egypt twenty-five years later. Reflecting the hdatebates around the topic, several doctoral
dissertations by French and Egyptian lawyers shglyn France, at the University of Paris’s
Law School, between 1924 and 1928, investigatetbwsraspects of waqf and examined the
arguments of both sides from the perspectives tf bbari‘a and the Civil Law traditiot}. The

wagf reform project in French Syria and Lebanon e@stemporary to that happening in Egypt,

5 Egypt constitutes a key interlocutor because of iwain reasons. First, its legal codes providedthe-print of
many, if not most, of those of the Arab world (Bron995:106). Second, it was a place where the Rresece
refining their experience with waqf. Egypt had dcgd a semi-autonomous status from the Ottoman Engfier
Muhmmad Ali’s successful challenge to the Ottomalie®, a challenge that the Ottomans were ablentain and
repel only with the help of the French and theiBhitIn 1876, Anglo-French financial control wastalled in order
to manage the debt that the Egyptians had defaatieth 1882, the British occupied the country tast the
national resistance, but Egypt remained under Gttosovereignty. In 1914, the British declaredptatectorate
before conceding “independence” to a kingdom whieeg retained control over the military, securdpnd the Suez
Canal. Legal “reforms” had started since the bdgupf the 19th century and the creation of Mixeau@s in 1876
introduced a code based on the French Code Napdiéench and Belgian judges staffed these cowtsgaide
native judges. Despite their growing presencepititish could not Anglicize the legal system beaao§strong
local opposition (Brown 1995)
* These include

1. Shoukry Bidair (1924)nstitution des Biens dits «Habous » ou «Waqf »sdarDroit de I'lslam

2. Abbas Yaphet Massouda (192Z5yntribution a I'Etude du Wakf en Droit Egyptien

3. Cotta (1926) e Régime du Waqf en Egypte

4. Youssef Mohammad Delavor (19263 Wakf et I'Utilité de son Maintien in Egypte

5. Ahmed Zaki Saad (1928 « wakf » de Famille : Etude Critique
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and here again, pamphlets in Lebanon and Syriactethe awareness and influence of the
Egyptian debate.

Colonial knowledge and discourse on waqgf was akswsmitted through colonial officers
who moved between the various colonies and mandaté&gy figure in the administration of
wagfs in French Mandate Syria and Lebanon was éhegdte of the High Commissioner on
real-estate, Philippe Gennardi. As Kupferschmidtnio@s (2008), his near absence from
histories of the Mandate contrasts heavily with tregwvy trail in the archive of the Mandate in
Nantes: report after report on the wagf betweer21&#d 1940 bear the signature of Gennardi.
Born in 1881 in the Ivory Coast, Gennardi startechiatary career in Algeria and Morocco,
which he had to abandon at the age of 27 becauaes@¥ere injury on the field. Holding a law
degree, supposedly fluent in Arabic and versedMuaslim Law,” Genneradi was transferred to
Syria and made responsible for the organizationthef real-estate registry and the waqf
administration apparatus.

Debates on waqf also occurred among the Muslim ladgocommunity itself from
Egypt, to Palestine, Lebanon and Syria, carryingr ¢o cities far and near. The presence of such
a conversation across these newly formed natidessi@does not come as a surprise given the
Muslim community’s pan-Aral (or at least Syrian) nationalisth,and its opposition to the

Mandate and therefore suspicion over the Manddgislation and intentions for the Muslim

" Muslims were not alone in their pan-Arab natiosrlj which counted many prominent Christians (Orthgydn
its ranks. The “Libanists,” proponents of an indegent Lebanon consisting of the Ottoman Mount Lebanith
the Bicg‘ Valley and the coast, were however mostly Maro@iteistians and were the advocates of the French
Mandatelt will be recalled that France had been acting gsrotector” of the Maronites during the Ottoman
Empire

*8 Most of the Muslim notables had pledged allegiaocsharf Husayn the guardian of Mecca and Medina, to
whom the English had promised an independent Arabimce in the Arab Ottoman provinces in exchanige o
support against the Ottomans. At the retreat ofdtieman troops, a representative of ghidusayn’s son Fagl,
Shukf Pasha al-Aygbi beat the French to Beirut. He raised the Arab dlatipe Grand Serail, before the French
took over with troops and support from the Britfglho at the end betrayed their promise to Faysalstunck closer
to the secret Sykes-Picot agreement).
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community. One could find in Damascus pamphletsvaqf reform from Cairo, Aleppo, Hama,
Lattakia, and Tripoli, with'ulama’ responding to each other’s opinidnand to proposed and
enacted legislation in these different nation-stitdhe debates were heatathongthe ‘ulama’
themselves, as there was not a single opinion onyned the matters, like the validity of
exchanges of wagf (chapter 3) and that of familygfeachapter 4). Despite opposition to the
French Mandate, the Muslinulama’ were not united in their stance towards \hbdity of
family waqgfs and exchanges. Some might argue tlaatynavho supported the French legislations
to limit the scope of waqf and allow its reversitm private property were “co-opted,” or
“corrupt” individuals seeking personal profits. Omaght better think, | propose, of them as
“conscripts of modernity” (Asad 1992). Indeed, mamgre state employees, and appealed to
“modernity” and “progress” in their claims. In atddh, one has to account for the popular
demands in the forms of petitions sometimes sigbgd‘hundreds of beneficiaries,” from
Tripoli, Sidon, and Aleppo. At the same time, wanéking continued unabated, along with

complaints from the Muslinulama on the French control over wagfs.

“What is waqf?” French Interpretations

Before delving into the French definition or norfidgion of wagf, it is worth pointing to
the extent to which they first misunderstood waff.the beginning of the colonization of
Algeria, some Orientalists did not recognize in tigerian and North African ifabou$ the

Levantine waqgf. They advanced a theory that thesee wifferent institutions. After this point

9t is unclear to me how much the Egyptians wemgaged in what was going on in the Levant, but thgpfian
legislation and Azhari opinions were of great intdadhe Levant, as testified in the publicatiofishe proposed
Egyptian legislation on wagf and the Azhar sheildghions on waqf in Damascus (along with suppbrebuttals
of the proposals and opinions).

%9 See for example the IFPO library’s collected palegstthat | use in chapter 4. | owe the knowledigéhe
existence of these pamphlets to Randi Deguilhem,gresentation she gave at the Institut FrangaRrdche-
Orient IFPO- Beirut in 2009, and to her chaptetod0
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was clarified, the problem of definition was poseghin; but this time from outside the Islamic
tradition, and in comparison to a different legabdition. What was the equivalent of waqf in the
French legal tradition? One after the other, vaiQirientalists insisted on its peculiarity. “No
Muslim institution seems so foreign to our juridicgonceptions than that of the wagf,”
Pouyanne, first-instance judge in Algiers, declaatshe start of his review essay of Terras’s
essay. “It does not have any like in our codeis; fitot a will, nor a gift, nor a substitution pef’s
(Robel1875:50 in Mercier 1899:5). It is not a will becaus takes effect during the lifetime of
the founder, and is not restricted in the way wdig in Islamic jurisprudence. It is not a gift
because it does not require the acceptance ofetever. Although it is compared to a fee
tail/entail/settlement! it is different ,because wagf “is particularly ant of beneficence and
charity. (...) It is an act of both religious anditivature” (Revue de Iégislation 1859: 264 fn 1).
If waqgf was neither a will, nor gift, not a substibn, what was it then?

The question of wagf's natifewas one of the most difficult, if not impossibler these
French jurists/administrators to answer. What ig|f®ds it a real-estate right? Is it a personal
right? This debate represented at its core “juctsmhal politics,” that is “conflicts over the
preservation, creation, nature, and extent of wiffe legal forums and authorities” (Benton
2001:10). Part of the colonial order was the densbetween personal statssgtut personngf
and real-estate statutegdtut rée],** each of which fell under the jurisdiction of diféat courts

and followed different codes. These disputes oweisdiction were crucial, Benton argues,

%1 Defined by the OED as “settlement of the successfa landed estate, so that it cannot be begeeathpleasure
by any one possessogh entail is rendered in French asibstitution” and it originates from the Roman tradition
of fideicommis, a process whereby a person is staduwith an object to be given to a third [called
fidéicommissiaire]. The person entrusted does ofat bn to the object or manage it on the behathefthird party.
62 Mercier sums up his study as “Nous avons essayéle.déterminer la nature exacte du houbous” (7#99:

83 “we understand by personal status, the sum ofalada familial states that distinguish among indials and
that are the sources of rights and obligations. €xmecite for example the state of being male orale, of being
married, widowed, or divorced, father or legitimatm, possessing legal capacity or minor” (Commegrga to
Article 1 in Qadr Pasha 1936:3)

84 «All questions related to patrimony belong, inmmiple, to real status”
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because they embodied “cultural boundaries,” betwssdtlers and natives, between civilized
and savages. The question really arose after thaylgation of a new property law in 1873,
known as Loi Warnier, after the colonial officer vhelped draft it. Article 1 of the Loi Warnier
stated: “the establishment of immovable propergifestate property in Algeria, its
conservation, and the contractual transmissionnohaovables and real-estate rights, follow
French law, whoever the owners are. Thereforereall-estate rights, servitudes, and causes of
resolution contrary to French law are abolishedér(@s 1929:120). Article 7 continues: “This
law does not derogate personal status nor the ofl@sheritance among the natives” (Terras
1899:120). Deciding whether waqf belonged to rasdte statutes or belonged to personal status
and/or inheritance would determine whether itssgiation fell under the civil courts and French
codes or the “native courts” and the sharrand that was crucial in determining its main
defining characteristics: its perpetuity and itsli@nability.

However, the problem of classifying waqgf does ngeaonly from subjugating a foreign
institution to the categories of French law, buainiran inherent problem in laiits categories
and changes. As Terras advances, the limits betwersonal status and real status are not as
clear-cut as would appear. “There is no absolutermn that allows one to clearly delimit the
domains oftatut réelandstatut personnél(146). (148). Finally, legal categories are theines
open to change and interpretation. When the 18¥3vas promulgated, Terras reminds us, legal
theory leaned towards considering all rules regptto “adverse possessionprescription

acquisitivg, inheritance, wills as pertaining tstatut réel along with “laws that, for justice

8 Muslim jurists struggled with classifying waqf aell. The question on whether wagf fell in worshigts

[‘ibadat] or pecuniary transactionsiju’amalat] is one that scholars had raised, as in discnssi®whether wagqf
involved right of God liugiqg allah] or rights of mentugiq al-‘ibad]. However, they concluded that actually wagf
was a mix of both. This would not cause such alpralwhen both are elaborated by the same juristsage part

of the same “divine law.” The problem that the jrigcof real-estate property under French Law opemnasithe
contradictions between the prescriptions of thei&and those of French Civil Code. In short it & ¢fuestion of
the perpetuity and alienability of wagf that issteke.
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purposes or consideration of social econ8fprohibit certain modes of alienation” (146).
Therefore, Article 7 provided an exception to thengral statement of Article 1. Article 1
therefore abolished all real-estate rights exceet type of such rights, the laws of succession.
Terras, nonetheless, points to the shift in apgrdadhese laws of inheritance, as appears from
the decisions of Tunisian courts: “inheritanceserevof immovables, are governed by the
national law of the deceasede| cuju$ and belong therefore to thetatut personnél(147).
Therefore, inheritance was thought to belong adtievely to each, because in fact, these
categories do not square with the complexity ofalegnd social relations. “Because of the
complexity of the legal relations it engendersaleigstitutions, as a totality, do not appear as
homogeneous as to be classified with rigorous gpi@ti In reality, they are composed of many
legal provisionsdispositionguridiqued, some of which belonging tsatut personnelthe other

to statut réel’

In Lebanon and Syria, the French Mandatory powetsndt “define” waqgf, or issue a
comprehensive waqf law, like they did with reala¢st or commerce, or criminal law. In some
ways, then, the project of the state adopting glsinlefinition of waqf and having a single
legislation on waqf appeared as a project thatccounly be pursued, even as a project, under
certain conditions (as happened in E§yahd Turkey). The various waqgf codes of Qdlisha
and Omer Hilmi did not become state law that defindat wagf was, in Lebanon. They became

one among many opinions on the matter of waqgf, ebetheir form rendered them more

% | will elaborate on the purposes behind theseslations in chapter 4.

" In Egypt, a 1946 Wagqf Law (no. 48) adopted thédityl of temporary wagqfs, except for mosques (iniportant
to note however that the Law was not compreherainkstill left any undecided issues to the shathis actually
supports the argument | make in chapter 2, thaitie of a cohesive state with control over lavg fgoject ) After
the 1952 Revolution, the government aiming at thaiion of feudalism and agrarian reform, issuatea law
(no.180) prohibiting any wagf that is not for a dtable institutions khayrat], like a mosque or a fountain, and
prohibited the foundation of wagfs dedicated toifees It also “ended”yu tabaru muntahiyahexisting family
wagfs and reverted their ownership from God tolteeficiaries. Finally, in 1953, a new law allowted Waqf
Ministry’s use of waqf revenues for any charitaplepose independently of the will of the foundeardj52006:18-
21, Baer 1958).
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accessible to judges and lawyers trained in the leiw tradition, and with the procedure code
coming from that tradition.

As the preamble to the decree organizing the adtnation of waqfs in Lebanon noted,
“The administrative and judicial laws applied ongfgare taken from religious shaj which
differs considerably from the laws that are appledther governmental offices.” Jurisdiction
over the foundation of wagf belonged to the religicourts that were to apply the shafi
However, as partly real-estate, waqf was regulatethatters pertaining to patrimony in the civil
code. Therefore, these various state-issued andes contained rules about wagf. In addition,
certain legal ordinances around waqgf exchange vgsteed by the French High Commissioner,
such as Decision 80/1926 for the exchange of waghavables. Later on, however, the
legislation over the administration of waqfs wasegi to a Supreme Waqf Council (later
renamed Supreme Islamic Legal Council), which idsueaqf legislation on exchange, including
Decision 3/1930 revisiting the exchange of waqgfsl #he ordinance for the rental of waqfs
(n.d.). Therefore, the jurisdiction over the legigln on waqf according to the sharwas also
split between the shaa court and the Supreme Waqf Council. These cqukasicularly on
exchange, allowed or even forethe exchange of waqfs against cash and the reveri
wagfs to the ownership of beneficiaries, and treeefnade waqgf revocable, without tackling its
definition as sucf.

Since wagf involved “assets” and “patrimony,” it sveegulated in the 1930 Real-Estate
Code, which defines land categories parallel toliB&8 codemilk, mirz, matrizka, andmawat.

When compared to the 1858 Ottoman Land Code, tirhes clear that the waqgf lands have here

% This was instated in the post-colonial 1962 leafisin on the jurisdiction of shaai courts, which included: “the
wagf: its qualification pukni, irrevocability Juzzm], validity, conditions, beneficiaries, and divisifgismg”

9 Whether the exchange was forced or optional degmknd the rights that existed on the wagf. Cettigies of
rights were to be eradicated.

"0 post-colonial legislation on family wagf (194 73@alforwarded de facto temporary wagf.
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been completely displaced from a ‘category’ orype&l of land to a right on real-estate property.
Articles 174 to 179 of the Code deal with waqf. Hwer, unlike the rest of articles tackling
various rights (like possession, usufruct, etbigytdo not begin with defining these rights, what
they allow, or the rights and duties they createe first article of the section just states: “ihist
permitted to sell, dispose of, transmit througheimfance, or pawn a waqgf-ed immovable but it is
possible to exchange it, and to establish a dunartey or a long-refiton it” (Article 174). Here
although this is not explicitly stated, waqf is infily defined as inalienable. Then, Article 179
specifies that “the regulations concerning the thog of a wagf, its validity, aim, division
[gismd, rental, and exchange are specified in the spesgulation pertaining to it.” In the same
section, dual-tenancies and long-rents are disdumse codified, in terms of the rights they give,
the duties incumbent upon their possessors, andwidg they can be transmitted and
voided. Without a comprehensive law on wagf legeslaby the Supreme Wagqf Council, more
and more aspects of wagkre being legislated by the civil code, and carcdéd as pecuniary
‘transactions’ rather than ‘worship’ acts. It is stlg the intentions and aims of a wabat are
left to the shari’a, since as we saw, some isstiesnd, while ostensibly left to the shari\aere

also dealt with in the text of the 1930 code.

Creating Waqf as a Legal Person
The real-estate code made the legal effect of wagfmbent upon its registration in the
real-estate registfy(Article 176). Following that, wagfs were therefanoted in the real-estate

registry, a process that, | will argue, redefineghjfvand allowed its existence as a moral person

" These are types of leases that give long-ternsmissible rights of use and usufruct on the waggjrest an
original lump sum and small yearly or monthly idisteents afterwards.

2 In some places then the religious courts’ decisioare not legally binding, but were subordinateditil
procedures.
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in the Western legal sense. The new property regitteits new categories misrecognized the
subjects and objects of wagf, creating a fair amairconfusion and opening the door for a

dispossession of some of the right-holders to thvamtage of others, including the state. Let me
illustrate with an example from the Beirut courtoels, which | was also able to follow through

family archives and oral histories.

On Tuesday 21 February 1854, Mustafa agha @apla merchant and an Ottoman
resident of Beirut, carried out a big operatiomaigf. Mustafa agha drafted three separate deeds
to create three wagfs with different beneficiariee largest included many shops he owned in
the souks of the walled city, and big chunks ofex@ of a garderblustin] just outside the walls
in up-and-coming Zugy al-Bahkt. The beneficiary of this endowment was his famMustafa
agha also parceled out two smaller lots from hislgain Zugq al-Baht, and made each into a
wagf. One was also dedicated for his family, butted out for 200 piasters a year through a
long-term contract to the then-head of customs.tbfasagha dedicated the second piece of his
garden, the third wagf, and the subject of our tstyuhere, to his daughterA’isha Qablani.
‘A’isha was his third daughter from his first mageg and was married to a scholar, Muhammad
al-Ashraf, the muft of Beirut at some point. In the waqf deed, thenfter allowed A’isha to
build whatever she pleased on the land and it wbalber own.

Between 1854 and 1905 when she diddsha Qablani, in turn, allowed her husband to
build on the endowed land, using his own moneypuash, a guesthouse, and a few other small
rooms/buildings. Since her husband built these atbjesing his own money, wittA'isha’s
consent, he had various rights to dispose of ttesripng as he paid the land-rent owed to the
wagf. In 1875, the husband in question, Muhammati al-Ashraf, relinquished the

ownership of these trees and houses to God andadeditheir yields to his wife, and after her

97



death to their children, and if they had no chifdte his six brothers and sister&\’isha’s
husband died before her, and she became the athaioisand beneficiary of the waqgf her
husband created. However, when she died herselfleshno sons or daughters, and therefore
the beneficiaries of her husband’s endowment wase binothers and sisters, while the
beneficiaries of her father's endowment were hash#hat is, her brothers and sisters.

At first impression, property relations around thb&ce of Mustafa Agha’s garden agha
seem to be somehow removed from common undersgsdirt‘private property” today. Here is
a piece of land that has been endowed for a cdsneficiary, and on this same garden, houses
and trees belonging to a different person and ttezficated to yet another set of beneficiaries.
How could one “own” trees and buildings but not taed on which they exist? In fact, this
scenario is not so different from contemporary proprelations in the West. When buying a
condominium in New York City, for instance, one do®t also acquire shares of the land. One
buys the airspace of one’s apartment, while thd kEamd common areas are held in common. In
the UK, where the Queen remains the largest landowlong leases over 99 years allow
developers to build and sell anything from shoppinglls to apartment buildings, with the
agreement that the lease be renewed. If one shdttanguage of analysis from “ownership” to
“rights,” the description of the endowments on gagden of Mustafa agha would appear to be
less of a conundrumA’isha had the right of usufruct of the land, am@refore allowed her
husband to build. He originally had the right oleahtion, usufruct, and use of the house he
built. He then forwent this right of alienation (am he endowed it) and transferred the right of
usufruct and use t&\'isha, and then his heirs.

‘A’isha’s brothers were not very pleased with hesbdand’s endowments, as it excluded

them from any claims on the usufruct or use of laimg built or planted on the waqf their father
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founded. Lawsuits succeeded one another betwee@dbénis and the Muftal-Ashrafs. In
1883, one of A’isha’s brothers claimed and was able to get angubrguing that A’isha’s
husband had built beyond the limits of the piecdaol that her father had endowed for her
(BSC Ah29/44/142). In 1918, disputes had escalateddegree as to require the intervention of
the Waqf Director sent from the Wagqf Ministry indsbul. ‘A’isha’s brothers claimed that the
administrator of the wagf of Muftl-Ashrat had sold them the houses that existed on the land,
and that they were now their righteous owners. ddwet, however, ruled that the administrator
had betrayed the waqf and that his sale was illagdl void. The administrator was therefore
dismissed, and the Waqf Director made to administemwvaqgf in the interim. Most importantly,
‘A’isha’s brothers were required to vacate the bogd and to pay the rent they owned for
having occupied the buildings for eleven and a kedrs. In this case, the court confirmed the
rights of the Muft al-Ashrafs. The quarrel does not end here, however. Witlwittedrawal of
the Ottoman Empire and the French occupation, alaedvregistry and land code were instated.
These re-arranged the various rights and providsd categories that the quarrelling parties had
to use. These new categories favored one of tles sia this case, those who had the knowledge
to navigate the new French-created legal systentands.

French legislation first introduced a new land ségi (Decrees 186,188, and 189 dated
15 March 1926), whose novelty lay in its being loaea maps. The registry, however, did not
explicitly modify the Ottoman categories in usettat time” It allowed therefore to preserve
certain “facts,” while opening the possibility dfetir re-categorization. On February 6 1929, the
Land Surveying Commission arrived to Zqgal-Bakt. The house endowed by Muhammad al-
Mufti al-Tarabuls was inhabited by some of his heirs, three of laiggtters from a different

wife than ‘A’isha (Fatima, Naira, and Yusr). The details of the decision of thev8ying

3 Even if this would follow four years later.
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Commission note in very abstract terms that itdexdded to register the lot “in the name of the
heirs of the deceased Muhammad al-MaftTarabuls.” The language of Commission does not
specify the articulation of the various rights:lat 340 is “in the name of their heirs” does it
mean they have alienation rights to it? Are thepdbeiaries, i.e. do they have usufructuary
rights?

The original minutes of the recordnfdbabaal registered the details of the various
rights, as they appear from the various documejustidescribed. In the “legal type of lot,” the
surveyor had written down “waqf.” This notation tiomes the categorization of lands as per the
Ottoman Code. However, in the row with the “nameha landlord/owner” “the wagf of the
deceased Muhammad al-Mu#l-Tarabulg, and his heirs” was jotted down and the row titled
“name of the wadf, type of right, amount of defdrrents, lump sum rents, and tithe” was filled
with “family wagf.” In the miscellaneous detailswpwe learn that “the land on which the house
is built is private/specific/particular to the hewof ‘Abd al-Qadir Qablant and the built-up areas
to Muhammad al-Muftal-Tarabulg, the waqf-maker.” The various facts noted in thessmrds
(that it is a wagf, that the land belong to the kdabwaqgf, and that the built-up area belongs to
the Ashrafs) correspond to the different rights that | deéssxaliabove.

The information is dispersed in a new type of riegjswvith a “one format fits all” table
containing rows and columns with headlines baseftemhold, or consolidated rights, leading to
the transformation of endowments mostly from arecbpround which property relations are
articulated to a subject in these relations. Fodoemments for instance, the category of
owners/co-owner does not represent any kind of ulisefformation, as endowers forfeit
ownership to God. A more fitting category in thisse would be *“administrator” and

“beneficiaries.” However, surveyors did not haveclsitan option, and had to subject the
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information to the space and structure of the tablaus, the waqf became the “owner” of the
newly created plot 340. In addition, the multiplagis could not be registered, and the title of
“‘owner” fell upon those who were there at the tirtteg Mufi-Ashrafis, while the rights the
Qablanis held were relegated to the fine points aroundldke-the Qabbni name not even
mentioned in the decision of the Commission. Wighsingle table per plot, the new property
registry did not allow for the multiplicity of righ to be concomitant: it hierarchically classified
these rights with one of the right-holders having title of “owner.”

This episode of the registry does not exhausthallpossibilities that the French Mandate
legal changes and property regime opened, likeerdifft jurisdictions, rules of evidence, and
rules of exchange. Not every citizen knew of thasssibilities, and many rights were lost during
registry. However, the Qabhis happened to be “in the know,” as Abd ald® Qablani had
been involved in government in Ottoman times andesk on waqf committees during the
French mandate (Masifi 2008:48). His son Rushavas also trained as a lawyer and followed
up with the case. Abd al&@ir objected to the registry and appealed the dwtisf the
Commission, arguing that the land had been enddared'isha Qablant and that the building
on it was her “private property.” Because the latvpertained to the validity of wadf, it fell
under the jurisdiction of the Islamic Court. Bothrfies brought documents: the waqf deed of
Mustafa agha, that of Muhammad al-Mudl-Ashrat, and various other documents to prove
their claims. The court examined all documents, andts decision, ruled that the waqf of
Muhammad al-Mufti was invalid.

The decision is surprising since it had been useahbther lawsuit that took its validity
for granted. We can see here new rules of evidahpéay. The decision states: “it has not been

proved legally and with official documents that tlend was ahikr from Mustafa agha.”

101



However Mustafa agha also did not provide prodfiefownership of the land he was endowing.
The “glitch” with al-Muftt al-Ashraf’'s waqf deed, however, is that it stated explicttiat the
waqf object was the “building and trees in the landt is akikr from the garden of the Hajj
Mustafa agha.” The court ruled that such a staténmeplied an acknowledgemernigfar] that
the land did not belong to Muhammad al-Mu#t-Ashraf. Upon such an acknowledgement, the
court continues, no claim can be made on the mgldin that piece of land, as the building
follows the land. Given that one cannot endow dnjea that is not one’s freehold, the waqf of
al-Muftt al-Ashrat was invalid. On July 16 1930, the earlier registegision was reversed and
judge ruled to “register the land in the name @f Waqf of ‘A'isha Qablani and to register the
building as the freehold (private property) of tiers of‘A’isha.” In short, the new legal regime
allowed the Qalinis to displace completely the claims to the al-WMakKAshrafs.

The registry episode represents but one momenhefconflict that the new property
regime enabled arourid’isha Qablan's waqf. For many years to come, indeed, up todhig
the Qabhbnis quarreled among themselves (and we will follomemf these disputes in chapter
4) and with the Directorate General of Islamic WsadBeyond this particular conflict, however,
legal reforms paved the way for the transformatainthe understanding and practice of
charitable endowment. By misrecognizing the maiarabtteristics of Ottoman waqf practices
and making “waqf” a person, i.e, the “owner” of tbe the new property regime opened the way
for the use of waqf exactly as such, as a “leged@® who could buy, sell, etc... It opened the
possibility for a new use of waqgf, as a legal fanstrument §igha) and as a legal person. Today
many of the new wagfs are either mosques and \aiglamic foundations, or they exist mostly

as legal persons very much like a corporation ap@governmental organization. Their waqf
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foundations do not include objects, at all. Let tuien to explaining how the legal possibilities

intersected with historical contingencies to mdi@waqgf as legal person a practice.

IV: CONTEMPORARY WAQF PRACTICES:
MULTIPLE DEFINITIONS , WAQF AS LEGAL PERSON

The human rights wagf | began my introduction amd thapter, with is “Al-Kaama [Dignity]

for Human Rights” littp://ar.alkarama.oryy/an international human rights organization based

Geneva. It was founded as an associatjamjyya] in 2004, and became a Swiss Foundation
[mu'assashin 2007 (according to their website). Lebanorbig one site among the 18 Arab
countries where the organization operates, deatiogtly with arbitrary detention. Its main
founder is a Qatari sociologist who used to beectosthe Emir but who was imprisoned without
a sentence for a few years because of a critiquetesoiced about Sheikha Mozah, the Emir’s
third wife who has a highly public and active pl@fiThe reformist Salafi was only released after
pressure by the United Nations. He belonged t@atettends in Islam that were perceived by the
regimes to be unorthodox and whose proponents qaesdly suffered similar repression as
their secular liberal compatriots. Ideologicallgthboth were convinced of the lack of freedom
of expression and the need to create a machinemdnitor and help have international
connections that could be force international ragmihs and agreements in such abuses. The
founder attempted to join the Arab Commission famtn Rights, founded in France in 1998.
The commission, whose members were secularists)atidvelcome him because of his Islamist

leanings. The common causes of “freedom of expyagsprotection from arbitrary detention,
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and the creation of mechanisms for navigating tifereement of international agreements on
human rights were not enough to draw the two opypssieologies together.

The founder found like-minded Islamists and bedandrganization, which has obvious
Islamic overtones. Qatari funding supported a groluborth African political refugees based in
Europe (Algerians of the FIS [Front Islamique duufa who brought their experience in
human rights activism/mechanisnaliyya] and elected Lebanon to found a human rights
organization in the form of a waqgf. The waqf founola | had seen, the lawyer of the
organization told me, was in fact not only for ttebanese branch, but for the whole foundation.
Indeed, he explained, in Arab countries, non-gowemtal organizations cannot be established
except through “a very official manner.” In Lebandoreign organizations need the approval of
the Cabinet. There are also restrictions, like thet the 75% of the founders have to be
Lebanese, which makes it very difficult to get @ehse especially for anternational human
rights organization jamiyya] without political backing. Most international ham rights
organizations thus work without permits. The digseuof the lawyer portrayed the Lebanese
State as an oppressive regime, with an understanofinthe political that was state-citizen
centered, and saw “civil society” as a non-politieselm. He explained that the Lebanese State
easily handed out permits for NGOs concerned witimen’s and children’s right$,but was
very wary of those that directly addressed thetiggighip of the citizen to the state, those that
are overtly political. Faced with these legal riestvns to founding an NGO, even in relatively
liberal Lebanon, the choice fell on founding a whgtause of the relative ease with which one
could do so. As a senior member of a different @asion that founded a few wagqgfs told me, “a
wagf is the easiest way to start something likassociation because you can do it with $50 and

you can start working. It is less than the fees pay for registering an NGO!” Al-Karama’s

" such associations were regulated by the Ottomamiassociations of 1909/
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founder used waqf to escape the control of the mmod&ate, whereas the very possibility to
actually found a wagf as a moral person, in lieaNGO, as well as the measure of autonomy
afforded to religious courts in Lebanon, is theulesf possibilities brought by the modern

capitalist state and the property regime it instate

Founding an association for public bengginfi iyya dhat manafa ‘ammg is regulated in
the civil code through Decree 87 on Public Ben&fisociations of 1977, while that of an NGO
through the 1909 Ottoman Law of Associations. Thare constraints and restrictions to an
association: five people are needed to form orextiehs need to be held for its board. A local
NGO can be operated through a simple public ndtite wa khaba}.” In addition, since it was
an association for public benefit, it could ben&fiim tax-cuts and various kinds of exemptions
and reductions on phone tariffs for instance, ak ageaccess to funding from the Ministry of
Social Work by participating in some of their pragrs. However, both an association for public
benefit and an NGO are ultimately accountable tcosgan of the state. The Cabinet or the
Ministry of Interior, respectively, could dissohteem, if they constituted a threat to national
security.

On the other hand, “charitable” waqgfs, as | desttilabove with the French mandate,
were left to Muslims to regulate as they were cbersd to be part of “religious affairs” of the
community (chapter 2 elaborates on this at lengt®.regulations for waqf were not codified as
state law. As the lawyer mentioned, they diteu” or blurry, and this blurriness could afford

them room for maneuvering. Since judges are nohthdoy a codified law and rule based on the

S There is a disagreement between the Ministry @frior and various social activists about the wayassociation
is founded: whether it needs a previous authodpatr if the association just needs to let the Btiyiknow through
a public notice. The Ottoman 1909 law requiredditter, while there was a Decree issued in 198&i(sand the
Israeli invasion, converging with the analysis @jjHrawfiq regarding the freedom of association and its
curtailment) requiring preliminary authorizaticauforisation préalablg the decree was abrogated in 1984. The
Ministry of Interior still insists on authorizatiohe Constitutional Court ruled against the piactn 2003 (from
Tatar Liban Law, http://www.libanlaw.com/Docs/WT_Aenevolent%200rg.doc)
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most “authoritative” &l-arjak] view on the school, each could exercise their awerpretation,
reading, and assessment of the various opinionsalarm in thefigh, independently of school,
founders and experts explained to fndudges could decide on what they thought were
acceptable objects waqgf, as well as charitable gaa® Some, for instance, accepted to found
“cash waqfs,” like al-Kaama, while others refus€éd.One had to find a judge who supported
such a wagf. While waqfs cannot engage in politazlvity, their perpetuity ensures that they
cannot be dissolved. The judge can only hold adatle the administrators of the wagf in case
of misuse of funds or purpose. “Wagfs have theirc8ty [hurma), and their financial liability
[dhimm3g independent of the state, they cannot be cortBsicar sold; they can only be

exchanged for another lot or for a monetary eqemndl(Hart n.d.:4).

When | first contacted the administrator of al-kmaa and asked him how the founders
came to the idea of making a waqgf, he was veryanaftfact and pragmatic about the decision:
its “Islamic character” or “pious purpose” did nstrface. Their lawyer had researched the
advantages and disadvantages of wagf as compatbhdge of an associatiojafniyyal. Waqf,

he said, provided a legal instrumentigha qniniyyal and a legal personslialksiyya

" This is not exactly the case, as Clarke (2011grnitess, as “the respective presidents of the tw® sfeshari‘a
courts very effectively impose a consistent lingljqed through the appeals courts they chair” (1Q%rke
provides perhaps the only ethnography of the wbjkdges in Beirut, and he provides a very appegadinalysis of
the tragic tension of the judge’s careers betwesimgogood scholars and good judges.

" cash wagfs was a very common wagf in the cor@nsgibut were almost non-existing in Beirut, withyoone
such instance in the registers of the nineteenttucg (MBS.S40/10/845). At the beginning a perigtheffair, they
generated a controversy in the Ottoman Empire whey started to dominate wagf-making in the coggores
(Anatolia) (Mandaville 1979). Mandaville arguesttfar jurists cash was problematic from two standfso first, it
was a movable, whereas the accepted waqgfs werdymmostovables, unlessustomin certain areas was otherwise,
so the endowment of books and cultivation instrumend animals were allowed based on the argurhant t
custom allowed it. It is by appealing to custont this argument about waqf was repealed. The gtadylematic
issue was about perpetuity, more accurately cdatksthereof: money can be devalued or lost. Eb8wesd argued
that land also could be exhausted and could beaeged, so in fact it was only a matter of time tasder roll-over
for cash, so the argument was also dismissedolildtbe noted here however that these earlier tgpeash waqgf
fall in the same kind of waqgf | described earliethat it is usually a non-negligible amount offcétsat is waqf-ed,
so that its revenue (interest from lending or priofim employing it) could actually be significagough to support
a charitable cause. It is a capital/principal ffraiduces revenues. In the case of alalka, the $100 are actually
pro-forma just to create the waqgf. The revenuesseary for the operation of the waqf are then ctdt&through
donations, grants, etc. held in the name of thef.waq
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manawiyyd for these actionstfsarrukat]. After the initial foundation as a wagf, Al-Kanah
did not work within the framework of the waqgf. Thaqgf just gave them a legal body. Such a
strategic use of waqf as an NGO and as a legabpensBeirut and Lebanon can be traced to a
historical conjuncture and the self-ascribéftzm [inspiration] of Hajj Tawfg of the Inam
Awza‘T Islamic Studies Colleg&plliyyat al-lmam al-Awz 7 I-il-dir asat al-Islamiyyd.

| came to Hajj Tawifjy through a winding road. The lawyer of al-Kawa traced his
exposure to waqgf to a course/workshop on “Waqf @nllective Duties §l-Waqgf wa Fufid al-
Kifayal” led by Abt Salah of the “Islamic Charitable Association of Guidarmed Reform”
[Jamiyyat al-irshad w-al-islak al-khayriyya al-islamiyyh When | interviewed Ab Salah he
pointed me to Hajj Tawd], who is interested in what Al$alah termed private waqf]-waqgf al-
khass]. It was a booklet that Hajj Tawegf had published on the so-called private waqf tp&ined
the window of wagf before them, explainedi®®alah. The booklet, he remarked, contained all
the documents (and procedure) necessary to tramsdor association into a waqgf. The thirty-
page booklet published in 1989 is in fact title@ thslamic Charitable Waqf.” The idea of
‘private’, nonetheless, must have come from the taat these waqfs were not under the
supervision or administration of the Directoraten&ml of Islamic Waqf%, but had an
administrator that the founder could nominate amewactually under the supervision of the
religious courts and their judges. &Balah credited Hajj Tawly for the revival of the idea of
wagf in the middle of the 1990s (1995-7), a revithalt echoed the revival of the Zakunds
[sanadiq al-zaka} of the 1980s. The practice of wagf had falteredraich that when AbSalah
and some members of the “Association of GuidanceReform” went to the waqf judge to draft
the first waqf foundation for the mosque of al-&nltthere then was a big confusion because no

one had founded a waqf in a long time, so neitherjadge nor the scribe knew how to draft

8| discuss in depth the relation of wagfs and wagfto the state in the following chapter.
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such a document. There was some production in thet:cthey went and looked at older
documents in the Ottoman register and asked thex geherations of judges. At the beginning of
the resurgence of waqgf foundation, since this dseamf was simply new, banks didn’t know
what to do with this entity: could they open anaad for it? Eventually, wagf foundation
became more common again, but it still remaindréan frequent.

The idea of wagf as NGO has been legally possibtedhe Mandate regulations, but the
conjunctures that allowed it to exist as a practioald only arise in the 1980s. The idea of using
wagfs instead of NGOs, or of transforming existd@Os to waqf, was, in his own words, a
God-sent inspiration for Hajj Tawgf. It actually preceded the “waqf revival’ that Kaiv
initiated in the 19908. But waqf had been, and up to this day continudsetoone of the very
ways through which the Israeli dispossession adiddmad been possitteTherefore when Israel
invaded Southern Lebanon in 1978, the idea of viagfa man from the generation that had
endured 1948 and was very much in touch with tHesBiaian struggle was not totally foreign.
In 1982, when the invasion reached Beirut, GenBealurity pl-amn al-amn] revoked twelve
permits of seven Islamic and five Christian asdomi@, because they were related to parties
opposing Israel. This move brought to the Hajj unmgaresemblances to the Israeli strategies in
Palestine, and crystallized the idea that politieaitions could use the power of the state to
threaten the operation and existence and basisédlgice opposing parties. Along with it, the

experience of wagf in Palestine forwarded the waqgfdependence from the state as a way to

9 In the introduction of the 2004 Deguilhem and Hémdok on wagf, a note from the editor (the Pubtandation
of Wagfs pl-amana al-‘amma I-il-awdf] in Kuwait, founded in 1993) describes the boolpas of a “strategy to
promote waqgfs” (7) adopted by the Executive Conenittf the Conference of the Ministry of Wagqfs asldric
Affairs in Muslim Countries in 1997. It designatiédwait as the coordinating state for this projectrevive wagf
and develop its socio-economic possibilities fa@ pinofit of Muslim societies” (7). Scientific reseh on wadf, its
law and historical manifestations, was encourabealigh an international competition for researciwanf, a
“scientific journal,” and even fellowships for docél students.

8 See for example Yazbak (2010), Khayat (2010), Dem(p994), Reiter (1996, 2007), Ashtiyah (1962) an
Shaham (1991) for the Christian and Jewish Wadfs.
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found Islamic organization without such a thrediey founded in 1979 the Islamic Center for
Education. It took a few years, and the dreadfidnév of 1982} to convince the board of
trustees of the Association of Benevolence and Bmamee Pamiyyat al-Birr w-al- lhsan],” of
which he was a member, to convert the associatowl, all of its schools and university
campuses, into a waqf. Wagf, explained the direofothe Association of Benevolence and
Beneficence, allows for the preservation of prop&dm the intervention of political powealf

sulal.

Because wagf revival came from Muslims familiar audive in social and educational
work working through associations and NGOs, the meagfs adopted much of the format of
NGOs: they have internal regulations instead of josnder stipulations, and an administrative
board in lieu of an administrator. The name thatlajj Tawfqg’'s booklet gives to these waqf is
“Charitable wagf of public benefit” an amalgamatiointhe figh category of “charitable wagf”
with the “of public benefit” of 1977 law of “Assaation of public benefit.” In fact, Hajj Tadd's
booklet particularly describes samples of documantse presented to the religious court for the
transformation of Associations into waqgfs. One wioatldress the judge with a letter attesting
that “the Board of Trustees [of the Associationls hdecided to make into a waqf all the
institutions of the association and its movable anthovable possessions” (1989:10). Notice
that the famous object that is made into waqf, Whioth definitions outlined in the first section
require to be a usufruct-bearimgs, movable or immovable, becomes here an institutior

instance, in the waqgf of the Islamic Center for &ation, the phrasing is “made into an Islamic

% This is the date of the Israeli invasion that hestBeirut and included the massacres of PalestinraSabra and
Chatila.

8 |nhabitants of the predominantly Sunni Muslim ifiaal-Jdde had been founded the association as an NGO in
1937 through &ilm wa khabarfrom the Ministry of Interior as way to promotedsiic education and various
charitable purposes serving Muslims. They crediedArab University, with support from Egypt, in th850s to
counter the “Christian missionary founded” Ameridamiversity of Beirut and Université Saint-Joseph.

8 Chapter 4 discusses at length this category argtaimmar, and how it has changed with the modata.s
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charitable waqf all that is related to the Islan@enter for Education, be it immovables or
movables, present or future.” The use of cash, likehe case of al-Kama, brings these
foundations more in line with the requirement o¢ tgh, even if the cash is not used as a

revenue-bearing principal but as a place-holderd¢ate the legal person of the wagf.

In our animated discussions about the differenedwden pre-modern and contemporary
wagf practices, Hajj Tawd insisted that the new wagqfs were indeed diffefiemh the old ones.
In fact, not only different, the new waqgfs wdretter He insisted that that in older times, waqgf
was not thought of dynamiédrakiyyar] meaning that civil workdl- ‘amal al-ahi] used to take
a specific shape, and a fixed one, a building, @sh He says they were the ones to have
introduced in Beirut the concept of the “dynamicgiid al-waqf al-mutaarrik], a waqgf that is
based on institutions and universities. For Hajjyfiig then, the way waqf used to finance certain
institutionsfixed the “flexibility” of movement that one could havwe markets. It echoes very
much modernist arguments (that | will discuss fertm chapter 4) that wagf was outside the
market and thus incompatible with development (K@61). This view remains anchored, even
in Hajj Tawfig's discourse. However, the wagf as NGO that hashject but can itself be the
subject of property relations and “own” propertjoaled these organizations to “escape” this

predicament.

One could argue that these new waqfs were actdH®s that, instead of being under
the scrutiny of the Ministry of Interior were undée more sympathetic scrutiny of the religious
courts and judges, which are actually under them@iinistry. It was therefore not state power
that these waqf were avoiding but a certain braheheof, and they navigated the ambiguities of
legislation and jurisdiction to create a new entithe charitable waqf of public benefit.

Therefore, the state loses its coherence, anckadstf waqf against the state, we see founders
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navigating ambiguities of authority and jurisdictibetween of the mulfti, the Chief Justice of the
religious courts, the judges, the Ministry of Imbey and the Prime Ministry around waqf. Things
got a little out of hand, and people started malariflew waqgfs and putting them on the side,”
Abt Salah explained, in case they decided to one day wodugh them. They started with little
capital and used the official document and thetilegicy offered by waqf as a way to collect
donations. There was some talk of fraud, of peagméecting money for the wagf and
disappearing. The mufti of the Lebanese Republptaenxed, “All of a sudden, there was a burst
in wagf-making, not land and property: 10 computersa $100. The abundance of wadfs is
suspicioustuthir al-tasz’ul].” While some such wagqgfs were indeed frauds, nmalag challenged
the institutions of @Br al-Fatwa: a waqf to create a competing zakat fund, forains¢. The Mufti

of the Republic used his position as the highesthaity on wagf (according to Legislative
Decree 18/1955) to issue a decision requesting palde to relegate to the mufti every waqf
procedure that came to the judge, for final apptoVae decision overworked the mufti as he
had to contact the various judges and regional imafid chief-justices, since he did not know
the people making these requests. In additionag almost impossible to enforce, especially in
the peripheries: the judges were not legally actadla or responsible to the mufti, but to the
Chief Justices, and the Prime Ministry. If they &éound to him it is because of his position as
the most learned. The Decision therefore exaceatb&tesions between the Chief Justice

(particularly in Beirut) and the mufti.

Despite his attempt at regulating the creation afifs as NGOs, the mufti himself very
much understood waqf as legal person, as appedisitransformation that occurred to the

ubiquitous but extremely opaque and controverddhdf al-Ulama’ al-Muslimin al-Sunna,” or

8 The Chief Justice of Beirut appears to be harlgatrtain desires and plans at becoming Mufti atereing the
existing mufti.
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the ‘Ulama’ Wagdf. | first encountered that waqf (becaus#eed it was a moral person) in a
conversation with the lawyer of the DGIW, when agkhim about the waqf-ed lots that were
under the supervision of the DGIW. He showed mistalbut told that this did not include the
“lots of Wagf al-Ulama’. Waqf al-Ulama’ was originally a waqgf like the hundreds ohgfs
noted in the courts of Beirut. In its structures wagqfiyya followed exactly the structure |
described above based on the students’ definitiorwould have easily passed unnoticed,
unremarkable were it not for its illustrious foundime Ottoman Governor of the province at the
time, Nasthi bey. On May ¥ 1895, the said founder surrendered the ownedhgn 875 m2
lot to God and dedicated its revenues to the stsdehlegal religious sciencesalf ulzm al-
dmiyya al-shariyyal. The founder divided the revenue among teache students, and
dedicated 2/5 of 1/3 of the revenue to the adnratist of the waqf, which he assigned to the
mufti of Beirut.

At the end of 2006, the mufti addressed a judg#hefreligious court asking for a new
foundation deed. The mufti spoke in his capacitythes administrator of theUlama’ Wagf?®
which was therefore not under the administratiorspervision of the DGIW. The process
itself is unexpected but could be analyzed in ditien of renewing deeds and restating wagqfs in
order to preserve them. It was a practice thatBalsometimes carried out upon their ascension,
or at random times every few hundred years. Howekierreason behind the mufti’'s request was
different. He describes how various muftis befoira bought “lots for theUlama’ Waqf” and

registered them under the name “Muslim SuttHama’ Waqgf administered by the mufti of the

% The position of Mufti of Beirut became the Muffithe Lebanese Republic (as | explain in furtheailién
chapter 2), making the Mufti of the Republic thergistrator of the waqgf.

8 This might be a little confusion because in therlgdounded Lebanese Republic the mufti was legdily highest
authority on wagf. However the DGIW was the effeetsupervisor and administrator of various waqistkier
described in chapter 2).
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Lebanese Republi¢’Notice that these practices of buying “for the Waaiready suppose the
waqgf as a legal person that could own lots (as @evatpwith the above-mentioned opinion of
Hilmi Efendi that buying for the waqf does not nesarily make the object to be part of the
original waqf). The current mufti followed his pemessor’s lead in buying for the waqf, and
notes in his memorandum that these lots “have becappended to the principas[] of the
wagqgf.” Therefore, he argues, it is necessary taudmmt this waqgf with a new waqf deed that
notes the new “name” that the waqf has acquiredtantew objects. The mufti requests the new
wagqf deed to explicitly state and consider the “MusSunni ‘Ulama’ Waqf under administered
by the mufti of the Lebanese Republic” a “chariealaqgf having its own moral and legal
personality that is completely independent of th@&I\W, since the day of its foundation by
Nassthi bey.” In this request, the transformation of thagivfrom an object to a moral person
becomes particularly stark as the mufti struggtesubject the old foundation deed to the new
understanding of wagqf, requesting a rewording ef ahginal foundation deed that would have

been un-utterable in the late nineteenth centumnithe deed was drafted.

The dominance of the understanding of waqf as np@edon appears in the near absence
of new foundations that approach waqf as revenaeiig object that supports a charitable
purpose. The only exception | encountered was ldavaqf (MBS.H 2003/134), which waqf-
ed a piece of land for the charitable purposesreft;ng an Islamic center, which included a
mosque and various shops to support the operafitimeocenter. Hajj Tawfi commented that

this waqf was problematic precisely because thadeu“wanted something between a waqf and

8" The practices stirred a lot of controversy baanttparticularly with muftHassan Khalid: he was accused of
using the funds of the DGIW (and inciting peopletitl to this waqf rather than to donate to the D{#buy lots
for the ‘Ulama’ Waqf that was not under the supervisiorhefDGIW, particularly because this wagf carried the
stipulation of a revenue percentage that wenteaihfti personally, independently of his salary.
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something commercial.” For Hajj Tawf then the idea of a waqf as a process that coeld b
charitable through the creation of money was calnttary. This tension or even conflict that
Hajj Tawfiq identifies between waqf as charitable endeavdrveaqf as a commercial enterprise
is a very modern one, and one that has been aylarity of the waqf revival, because of the
transformations | described. The earlier notionwaqf as a waqgf to finance and support
charitable works remains confined the example effl Islamic center, and to the Directorate
General of Islamic Waqfs.

The DGIW itself operates more as a real-estate ldpge than as a charitable
organization or “social work” agency. For instanicethe past 10 years, it has developed a few
wagdf lots in downtown Beirut, which were understgervision as shops and offices, through a
financing model of Design-Build-Operate-Transfasfdissed at length in the last chapter of this
dissertation). A 1982 report of the DGIW resemladziilding portfolio. The opening remarks of
the Mufti are entitled “The Development of waqf oasces is our means to energize Islamic
dawa”® The creation of revenue-bearing projects on walgflend is key in such a
development, as the money it produces is the kemeht in facilitates the work of preachers,
scholars, and administrators. The mufti calls &irfing the wheel of wagf development in order
to provide a fixed revenue [as opposed to needingphstantly collect donations] for a budget
that can support such an effort” (1982:3). Theolwlhg pages describe projects for offices,
housing, and shops, on empty plots made into wadfuender the supervision of the DGIW. In
addition, renovations and expansions of existingsques are designed to create revenue-
generating facilities like shops and offices. Ttugtrate, the mosque of al-Hamra, in the

nineteenth century part of the suburbs of Beirotinfl itself in what was becoming in the late

8 Da ‘wa literally means invitation. It is used to referv@rious activities inviting Muslims to live virtusuMuslim
lives, “socioreligious activism. For an in-deptlsclission of the term, see Mahmood (2005:57-74).
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1960s and early 1970s a booming modern office asdiential area, with cinemas, cafes, and
the cosmopolitanism symbolic of Beirut at the tinile mosque, with its capacity of 100, could
not accommodate the growing population. Insteagustf expanding the mosque, the DGIW
made plans for a huge commercial development, etothof the mosque and two adjacent ones
that were empty but also waqf-ed. The project, Wwhegists up to this day, is an eleven-floor
office building with a shopping mall, but it alsaciudes a mosque, and various amenities for an

Islamic centef’

CONCLUSION
In this chapter, | have argued that there wasingles “definition” of waqgf that could

convey how waqf was understood or practiced: iillesed between perpetual and temporary,
thing and person, process and organization. Bef@meadvent of the modern state, a multiplicity
of definitions allowed for waqf to be a perpetuadatation for charitable purposes aiming at
bringing the founder closer to God or it could bemporary such dedication—with the former
definition being the more authoritative. With theegmning of Ottoman modernization,
codification paved the road for the foreclosuretwé multiplicity of definitions to a single
acceptable one—even of it was not enforced atithe. tit also introduced the explicit idea that
wagf had a legal personality, that it was a subjegiroperty relations. The French Mandatory

state, with its highly contentious relation to thRislim population, could not continue this

% The revenues that the rents that many of thegegisowere supposed to bring in are currently matinecause of
the Rental Law that protected tenants but endddeaping rents at the devalued rents that are dan frurrent
market rates. The DGIW is in the same boat as laasdof thousands of owners as the issue is a aatioe that is
currently being debated in the Cabinet (see fongta al-Akhbar Saturday February 11, 2012). Becafisiee
amount of time and effort required to run all od$k projects, collect rents, maintain facilitigs, the DGIW
subcontracts these tasks to a management company.
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project. It split the jurisdiction of wagfs betwesgligious courts and civil courts and refrained
from issuing a holistic code on waqgf. However, ®da the exchange of waqf forwarded a waqgf
that was alienable and temporary. At the samel-tbach real-estate registry enshrined the waqf
as a legal person, a process that opened the pibgsiba new practice of wagf and that allows
a negotiation of an association’s relation to ttages Nonetheless, the understanding of waqf as
inalienable object remains looming, and opens otpessibilities for DGIW to resist
expropriations, as | will discuss in chapter 5.

Such an analysis speaks to discussions in the cgpulogy of property that have
redirected the study of property from a relatiomwsen persons and objects, to one between
people around objects, and analyzed property regwigere “objects” and “people” are less
completely distinguished in comparison to thosemeg which presuppose a separation between
the two (Strathern 1999), and have historicizedperty as a Western native category (Hann
1998). This literature has recently tackled thesim created by the commodification of bodies
and body parts in the West, where subject and blgssume much more solid distinction
(Scheper-Hughes and Wacquant 2002, Sharp 2006).hMss investigated in the
anthropological literature however is the perseation of objects, especially in the case of
corporations and foundations (it is a substanéighl debate however). Corporations straddle the
line between being objects and subjects in propetgtions. On the one hand, certain physical
persons can claim certain benefits through the gss#3n of shares of the corporation. The
corporation shares are objects around which persansnake claims on other persons. On the
other hand, the corporation can act as a (legaBopeand enter itself in property relations
around other objects. In the same way, waqfs adiappear as objects around which property

relations are articulated, at others, as subjebts @me to acquire land and money. Analyzing
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wagf historically shows that it does not fit squgna either of these categories. The fluidity of
treating waqf as both subject and object invitestausethink the fixity of the categories of

subjects and objects when approaching property adation between people around objects
(Humphrey and Verdery 2004).

In the introduction, after introducing the humaghts waqf, | had asked: “What is
‘Islamic’ about championing human rights and whyl dhe founders make a ‘religious’
endowment instead of creating an NGO?” The answéhd first question is that there is nothing
“Islamic” about the endeavor: it was simply a legatrument. To the second question, | have
started to provide some of the answers based oreldwgonship between state and waqf law and

administration. It is to these that | turn now ionm detail.
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CHAPTER 2: THE SULTAN, THE JUDGE, THE SUPERVISOR, AND THE
ADMINISTRATOR: STATE AND LAW IN WAQF ADMINISTRATION

In 2003, the Lebanese state issued a law, Dec3pmwhich required the Directorate General of
Islamic Waqfs [henceforth the DGIW] to be namedhes administrator of any new mosque or
prayer hall, even if a private individual or an @sation had funded the construction and the
upkeep of the mosque. To someone familiar withhikeory of mosque and wagf administration,
this law comes as a surprise. After all, attemgtstate administration and supervision of
mosques and wagfs in Lebanon have had a long Wsstarting with the Ottomans, before
Lebanon even existed as a nation-state. The lagesanne to puzzle: why, up to this day, does
state control of mosques and waqgfs seem to bedar &fait accompliwhen it has had such a
deep history? Why does the modern state still neaslsue such laws asserting its control over
mosques®hat does this paradox tell us about the natutbeimodern state and its use of law
and about shama-defined practices, in Lebanon and more generally?

To answer this question and to better understaadaitm of waqf administration today,
this chapter sketches a history of wagf and mos(ase one particular type of waqgfs)
administration in Beirut since the nineteenth centlearly in that century, each waqgf was
individually administered according to the foundestipulations as noted in the founding
document or according to customary practice whersuxh document was present. The gadi
[judge] and the Ottoman state had certain supenwipowers; which will be described first.
The chapter then turns the spotlight on three Ba@mt moments in the administration of waqgfs

in Beirut: 1850, 1922, and 2003. An 1850 Imperiaicize firman] (VGM300/82) represents a

! The intervention of the Ottoman state in this psscof administration will be detailed later.
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critical moment in the administration of waqgfs ireiiit, as the Ottoman state presented
arguments for a newly founded Wagqf Ministry to takmtrol over the administration of certain
of these Beiruti waqgfs. In 1922, the French manggbowers claimed supervision of these same
wagfs, while in 2003 the Directorate General ofamsic Waqgfs attempts to extend its
administrative powers over all new wagqfs througltiBien 43.

At the same time, by examining the various argusi@uvanced during these three
moments for the extension of state control (andtvexactly was meant by such a term) over
wagfs, | analyze how each moment represents areliffearticulation of state power and law-
ethics, which commands a different way of appeaimnguthority. | show that the modern state’s
exclusive production and administration of law, iia Ottoman, colonial, and post-colonial
incarnations, re-articulates the ways jurists-satsobf the Islamic tradition‘jilama’fugaha’]
can claim authority. The state provides a new sfrace which to make authoritative statements
that stand as law, without being able to eradiagfgeals to the moral epistemic authorities of the

‘ulama’.

1850, 1922, 2003: An Overview

Before the major shifts the 1850 Imperial Decreteontuced in Beirut, all the laws of
wagf—and law and ethics in general—including thiawéor and ethics of wagf administrators
were elaborated by jurists-scholars who did notessarily belong to the state apparatus.
Administrators fnutawalls/ nazirs/gayyins] stood as representatives of the founders tofoare

the waqf and ensure its revenues reached its loaareds following the stipulations of the

2 Making sure that he is following the founder'pstations, that he is caring for the wagf he iswsted with, that
he is trustworthy.

3 | will elaborate on that below. As a reference,daliscussion of thaulama”s role and relation to the state under
the Ottomans, one can refer to Hallaq (2009), Z1€88), Heyd (1961), Feldman (2008) for genersidries,
Winter (1992) on Egypt and Rafeq (1994) on Syria.
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founders. They were responsible for renting the fve@lgassets, collecting their revenues, and
distributing these revenues to the beneficiari¢se momination of beneficiaries, in the form of
office-holders like imams, callers for prayer, jans, and the like, was also under their
jurisdiction—if these had been left unspecified the founder. The administrators were
accountable to judges since the latter were thtassldelegates entrusted with the application
of the sharia*; thus, administrators had to refer to them witly decision contradicting the
stipulations of the founders.

The 1850 Imperial Decree provides a lens to analyee reshuffling of this order
following the 1826 founding of a Waqf Ministry atite application of this new order to cities in
farther provinces like BeirttThe Decree appealed to the authority of Islamiisjuudence in
order to effect changes in waqf administration aangervision. First, the ministry stood as the
wagf “supervisor” fazir], a term usually used in Islamic jurisprudencesicbhangeably with
administratof, Here, however, the term couched a new state drgdne language of Islamic
jurisprudence, thereby legitimizing it by placingpget new organ in line with classical
jurisprudence. Second, the decree used argumentsidtamic jurisprudence in order to dismiss
the original mutawalis of some waqfs. The Decree introduced two majorngha in the
production and administration of law. Firstly, amibst importantly, the decree represents the
beginning of the state’s takeover of the productbtegislation on waqgf administration. Second,
effectively, the ministry took over most of the paw of the judges and became the reference
and arbitrator for the administrators of some wdgfslzagal, and assumed the responsibilities

of the administrator for other wagfsmgbral. Indeed, by requiring thenutawalis and other

* As judges’ jurisdictions were delegated by thet@®ylwe can understand why many of these waqfs atmlly
noted down in the central administrations’ Finaktiristry [maliyd.

® These reforms were applied in Beirut startingrttiédle of the 1840s because of the Egyptian ocoupaf the
Syrian provinces between 1832 and 1841, when lstagdined back control over them.

® Wagf studies treats these as two separate fursgtinn as | will show below, in tHigh they refer to one person.
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wagf office holders to be appointed from Istanbudl &y making compulsory an annual (or bi-

annual or quarterly) auditing of the accounts & thagf by the ministry, it took over some

jurisdiction from the domain of the judges and gaue a different organ of the state, the Waqgf
Ministry. Nonetheless, struggles between differentnistries over waqgf revenue and

administration already illustrate the reasons wétate control” might be a project rather than a
possibility.

The French Mandate’s institutions for waqgf admmaigon appear to be in continuity with
the Ottoman Wagqgf Ministry, as Decree 753 of 1922ated a similar organ within the Lebanese
and Syrian Mandate. However, because of the diffenedation of the French to the sharand
the different state structure they sought to im@etnboth the arguments used to justify this
organ and the actual relation of the waqf admiafiin to the state differédThe Preamble of
Decree 753 of 1922 introduced new concepts, lilidious law,” “religious assets,” “public
utility,” and “Muslim community” mixed with argumes borrowed and modified from Islamic
jurisprudence (such as “the waqgf’s interest”). THrench mandatory authorities presented the
state and its laws as outside and beyond “relijidasvs and communities but gave these
‘religious’ communities the right to follow “theireligious laws” in certain domain.
Accordingly, the Preamble created the Muslim comityues a community, /&'ifa,” outside the
state, coming together as the collective ownemhefwaqfs. The new waqf administration was

therefore to beoutsidethe state, unlike the Ottoman Wagqgf Ministry. It wa®ated as an

" Obviously, because it is a colonial state, bub &lscause of its very different relation to thergha

8 One might wonder what stood in the way of the Enemandatory state taking over legislation on wagdfriage,
divorce, and inheritance. Why would it be more @takle to allow foreclosure for debt than say erges of
waqf? The acceptability of reforms seems to hing¢he economy/religion distinction, wherein the etirity of
the European colonial powers could be accepteldeidbmain of the economy. That would overlap with
Chatterjee’s argument that the arena of the faanily religion part of “inner culture” left outsidé anlonial powers
intervention. However, one can also advance amaegtithat the French experiment in Algeria wasdi@med as
colonial knowledge. Indeed, the French did try amgose much wider reforms in Algeria, but theseenmet with
such resistance that necessitated a re-assessipaficy in Lebanon and Syria.
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independent authority with fiscal and administratiindependence as well as a juristic
personality. In addition, because of the constnaily created freedom of these communities to
follow their own laws, the new waqf supervision redpecial council (Supreme Wagf Council)
to legislate on waqf. However, because of “publecessity,” the state reserved the right to
intervene in this administration. At the beginnioigthe Mandate, this necessity meant that all
executive and legislative power for waqf administra and legislation was concentrated in the
French High Commissioner, or the State. For exajgl®ng many other duties, the Supreme
Wagf Council’'s decisions needed to be ratified iy French High Commissioner; the latter also
appointed the Director and the members of the Supré/agf Council. Therefore, despite the
supposed independence of the Muslim community énatiministration of its wagfs, the 1922
Decree further concentrated the production of lamwaqf in a state apparatus. It also further
stripped gadis of their jurisdiction in supervisiohwaqgfs and extended the jurisdiction of the
General Supervision to all waqgfs, including thdsat tvere exempt at the time of the Ottomans.
As | shall explain later, critiques and resistat@&rench control over waqgfs and Muslim
nominal independence resulted in a new law forattheinistration of wagf in 1930. The 1930
Decree effectively delegated executive authoritytite Muslim community: a new Muslim
electoral body elected members of the Supreme LEgaincil (legislating on waqf) and of
administrative and scholarly boards (the execudigministration and supervision of waqf). The
1930 Decree also restored exempt waqfs to the wser of gadis. However, the Decree would
not and could not resolve two interrelated tensiohsrent in thenodernstate: that between the
independence of the communities and the state’remnty, and that between the single
exclusive law of a state with a civil law traditiamd the multiplicity of Islamic legal producers

and opinions. By placing wadaw in the realm of the “religious” and allowing it follow
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“religious law” while claiming exclusivity in the rpduction of law, the state has to either
authorize the law that is being followed (and thamre undermine the “independence/autonomy”
of the communities in their religious laws) or tarender some of this sovereignty (and delegate
the production of law to this Supreme Legal Coyntil any case, however, the law of waqf will
be both singular and state-authorized. This neta¢sdi a way to mediate the plural opinions
characteristic of the shaai with the Civil Law tradition in modern states atslsingle exclusive
law. The Supreme Islamic Legal Council gave shapsuch an organ, which would be the
“official’/orthodox/most authoritative representadiof this community and an organ that could
relegate the most authoritative and famous opiniand could enact them as state law.

If the original Mandate legislative board was tpresent the Muslim community’s most
authoritative opinions and was to create state the legislators that created it did not address
how such power to make law could actually remale wry way Islamic jurisprudence and
authority was produced and enacted. Authority tmlpce law could be acquired by occupying a
certain bureaucratic position, and was not necigsiad to epistemic authority. By the time of
the 2003 Decision, it is apparent that the DGIWharshaling the authority of the modern state,
particularly law, and advancing arguments couclredesons of modern statebke public
utility, to go against some Islamic jurisprudencdings, like the founder’s right to name an
administrator. However, such claims do not go uhehged: while the 2003 Decision attempts
to uphold the DGIW as the single official authority control mosques, it points to the
challenges this claim receives. On the one harel Dibcision reinforces the “state-effect”: the
DGIW appears to represent the state apparatuscandntrol wagfs. It presents mosques as a

“public utility” that “private” entities should notontrol. On the other hand, its various sub-

° The Ottomans had started using such reasonshasi in chapter 5. However in the Ottoman casebétence
between arguments of public utility and those ugimg principles from Islamic jurisprudence had yet been
toppled towards public utility.
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articles point to the challenges from other stggeasatuses and private actors to the DGIW as
the administrator of waqgfs and as a representafivke Sunni Muslim community. Rather than
an administrative apparatus that occupies a knawehsséable position in the state and uses its
authority to issue a law to enforce a certain degisthe DGIW appears as an actor mobilizing
the law and the effects of the state in order tofoece its position in a struggle over whose
voice is to be heard and which Muslim Sunni religi@liscourse is to becortiee official one. At

heart then, is the way legal, moral, and episteaatborities are marshaled.

|. PRE-M ODERN SNAPSHOT:

INDIVIDUAL WAQF ADMINISTRATION AND STATE SUPERVISION THROUGH QADIS
Ottoman State and Production of Law

The Ottoman Empire was a Muslim power, and one ¢batjuered in the name of and
served Islam, even if until the nineteenth centhy majority of its population was not Muslim
(in the 19" century two things contributed to the creationaoMuslim majority: losing the
Christian provinces and population transfers). Hmveas Zilfi argues, the Ottoman Sultan did
not really make claim to the “legitimizing blood tfe Prophet Muhammad or his tribe (...).
Performance in the name of Islam had made the @itsna dynasty.” The Ottoman rulers
instead valued titles such as ‘warriors’ and ‘caergus,” and it was only with their military
losses at the end of the Empire that they “resddezlich abstractions as spiritual hegemony as
the myth of caliphal transfer from a descendantha& Abbasid dynasty” (Zilfi 1988: 27).
Deringil (1998) argues that the Iate”‘ltgentury (especially with the reign of AbdulHani8[/6-
1908]) use of Islam as a way to gain legitimacpafmpire was a pattern among all old-regime

empires (the Russian, Japanese) trying to sunieethireat of modern nation-states. This
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heightened drawing on Islam appears in the usegoin@ents from the Islamic tradition in order
to effect some changes.

The Ottomans reconfigured the state’s relationghigte jurists-scholars (in the so-called
post-classical age). The state came to ehYnibst jurists-scholars, through state-appointed
judges and muftis, the creation of an official dahy hierarchy [thelmiyy€], the endorsement
of Hanafism as the state school, a mechanism dicialf’ endorsement of more authoritative
opinions, and most importantly through madrasasf\@ddoy the ruling elite. For Hallag (based
on Makdisi 1981 and Zilfi 1988Y, the foundation of madrasa watffsvas the earliest and most
effective tool that allowed the blurring of the tihstion between judges who were at the service
of the state and jurists-scholars who pursued tbeolarly endeavors independently of the
ruling class and most often held income-generaitgyities on the side. Indeed, when members
of the ruling class founded a madrasa as a wadhegsdid on a massive scale in every city the
Ottomans conquered (Hallag 2009: 155), they cohttke beneficiaries to their likings, whether
as teachers or students. “With the incorporatiothefprofessors into the madragstem, the
political domain encroached further into the terraf the law, subordinating a considerable
segment—even the elite—of the professorial commguand contributing to the increasing
diminution of the ‘moral community’ of the legist¢Hallag 2009: 151). However, what Hallag
does not highlight, and which we find to be thecal Ottoman innovation, is the linking of
judgeships and professorships. The highest judgesim the Ottoman Empire belonged
exclusively to the highest professors, which waesé who graduated from Istanbul (Zilfi 1988:

24-5, 60-1). The creation of an official hierardliceligious establishment, engulfing judges,

10«Co-opt” in the terms of Hallag (2009: 146).

" He does not even argue, he presents them as.truths

2 This boomed earlier than the Ottomans, with Seljiugim al-Mulk (1018-1092) building eleven madrasas in
Baghdad (Hallag 2009: 141).
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professors, and muftis, made for the dependeneelafge proportion of the jurists, particularly
in Istanbul, on the state.

This dependence needs however to be qualified fee tbaveats. First, both Hallag and
Zilfi equate professorships through Sultan foundeagfs to state appointments. “By the
sixteenth century,” Zilfi argues, “it was a raret@han scholar whose name did not somewhere
appear on a state ledger” (1988: 28). Nonethelessill be recalled that waqgfs, even when
founded by Sultans, belonged to God and went outhefpossession of the Sultan or the
Treasury, who could not claim back the agricultuasds and shops which he waqgf-ed for the
benefit of these madrasas. This granted financidependence to these madrasas, and one
cannot consider the professors thus salaried sidie employees. Second, Hallag, in support of
the subordination of thaulama’ to the ruling elite, insinuates their (irgsaty of tenure. His
argument draws from the freedom of the foundersutothe waqfs as they please in naming
beneficiaries, administrators, and even giving thelwes (or others) the right to change
stipulations even after ‘finalization’ of the irreeability of the wagf. Based on the example of
Nizam al-Mulk, he argues that the ruléfsyith the exception of the late Ottomans, “persiynal
took charge of appointing, with handsome pay, Weliwn jurists and law professors. He
retained exclusive powers over appointment and idgah for this guaranteed his leverage to
bestowpersonalfavors and thus acquire the loyalty of the legalfgssion” (Hallag 2009: 150).

However, the professors’ security of tenure wasrgutaed in jurisprudence, against possible

13n the original, the subject of this sentence iigihh al-Mulk, but the sentence following states thihwhe
“partial exception of the late Ottomans, this peedanvolvement was invariably the rule” (HallagQ®0 150). |
have therefore allowed myself to makes “rulers”ghbject of this phrase.
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injustice on the part of judges and even foundans, they could not be dismissed without a
reason.’

The third caveat warns against an Istanbul an@-s&xttered perspective and deserves
more elaboration because of its particular sigaifae for the study of Beirut. While the Ottoman
state created an official ulema hierarchy in Istantendorsed thdlanaf school and even
“canonized® certain opinions over others and made fatwas féitial muftis binding, the
hegemony of this approach was far from completgedul, while some 50% of the Syridanaf
scholars in Damascus, Aleppo, and Jerusalem (R&86: 76) went to study in Istanbul to be
able to hold official positions, like judgeshipsdamuftiships, many of them did not. The latter
group contained several celebrated scholars, whiggests that independent scholars still
produced legal texts as a hermeneutical efforherathan as state-sponsored effort. “Those who
held the formal position of mufti in Damascus appdamore punctilious with regard to doctrine
sanctioned in Istanbul than the three great figgrey whose fame rested more on their writing
than on their official position (Mundy and Smith@0 22). In addition, even those scholars who
studied in Istanbul did not seem to be in dialoguith the Ottoman Turkish canon, very rarely
referring to writings in Turkish, up to the middé the 18" century (Mundy and Smith 2007:
22). They also seem to retain very much of the llggasprudence tradition, refusing to
implement fees on marriage and to force peasartk tmatheir lands and even challenging
Ottoman scholarship (Rafeq 1999: 82-3, $1)s Martha Mundy and Richard Smith eruditely

explain, the “Syrian scholars belonged to the O#ortradition and context, but they appear to

14 A historical study of the professors at Imperiadrasas to would help shed light on the interfezaigolitics in
appointments. In addition, an analysis of wagf-fiting deeds would also help support/contest theraeg that the
founders included clauses to change stipulations.

'3 For a great exposition of early Ottoman policied ¢heir implementation in the Syrian province®, €ay
Burak’s most excellent dissertatiofilfe Aly Hanifah of His Time: Islamic Law, Jurisprudential Auttip and
Empire in the Ottoman Domains (16-17 centuries)

16 Rafeq mentions for example an epistle Apd al-Gham al-Nabuls against Rmi scholars who had condemned
the Sufi Ibn‘Arabi.
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have also maintained, or even renewed, in a sgineo-classicism, their references to the pre-
Ottoman tradition in the Hanafi school” (2007: 22Buch a tradition appears in the library
discussed in the introduction, whose legal comme#aail mostly from the Mamluk period
and whose fatwas belong not only to the Ottomarmmrgike the fatwas of various sheikh dl-
Islam) but also to the independent scholars oféSgnd Palestine. It is now high time to turn to
the manner of wagf administration that these mandescribe, before analyzing the changes the

Ottoman state introduced in the nineteenth century.

The Role of theMutawalli/Nazir/Qayyim

The administrator of the wagmutawall/nazir/gayyinj, along with the founderwaqif]
and the gadi, form the main cast of characters wiaike very frequent appearances in the
Islamic jurisprudence manuals’ Book of Wagf sectiamd particularly, the sub-section on
administration. Before going onto the respectidesmf these actors, | first need to substantiate
the claim that the three terms | identify as déseg the administratomjutawall/nazir/qayyinj
actually refer to the same person in this contafter all, in Mamluk Egypt, these three different
terms referred to three different people holdinstidct responsibilities (Afm 1980)™ Yet, by
the time of the late Mamluk-early Ottoman peridte Egyptian scholar Ibn Nujaym’s (d. 1531)
Book of Waqf shows that the three termgzir, gayyim and mutawalli, appear to be used
interchangeably when discussing the person whatesiee of the waqf. A lengthy section (226-
245) that discusses tinezir’s qualifications, behavior, and appointment staith the following

sentence: “He who is fit fonazar [supervision] has not asked failaya [wardship] over the

" The Ottoman sheik iil-Islams of the™&entury had married the Mamluk tradition to thenadstrative laws of
the Sutlans (Mundy and Smith 2007: 13), using diffik arguments based in jurisprudence to explaseiaws.
Mundy and Smith also do not claim this to be arlsive characteristic of the Syrian provinces, fmint to the
lack of comparative studies from Anatolia.

18 As | will show later in this chapter, this becontese even in the I9century.
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wagf [and another condition}? It seems in this phrase that thezar andwilaya are synonyms,
as in the axiom on which this rule draws “whomelvas asked fogada’ [judgeship]’ cannot be
invested as a qadi. AAyn1 (d.1451), writing a century earlier between Mamkgypt and
Syria, confirms this reading when he explains theaning of wilaya: it is the *“taking
charge/assuming the carmayalli] of the affairs of the waqf, which is the supeiwmglooking
after [nazar]of these affairs” (alAyni 1982,Ramz I: 278). If al-Aynt privileges the use of
mutawall, Ibn Nujaym seems to move between one term andttiex indiscriminatingly. At the
beginning, his preferred term appears to bendimy, and the ternmutawall appears mostly
when he is quoting other jurists, as if it was thedmmonly used term. However, as the
discussion develops, the terms appear as frequémtiiyawall/nazir/qayyimall seem to refer to
the same person of the administrator.

Appointment letters to administrators in Beirut me¢o confirm this reading. For
instance, the first record of MBS.S03/160 consisthie appointment of the hajj Mammad bin
al-mahim ‘Abd al-Qadr al-Qasar as the administrator of the waqf dedicated to shgyid
Badawi shrine in Tanta, Egypt. In the exact wordifighe appointment, the judge “appointed
and assigned him as a supervisanzziran mutawalliyan, gayyiman mutakallimamonflating
the three different words for administrator. Theusture of the sentence, apposition and
alliteration, using parallel sentences and rhymimghms, emphasizes the equivalence of these
terms, but it also renders the appointment inedstapén addition, the document refers to the
position of the administrator am&ar wa tawliya” This is not an exception, but the general

practice. MBS.S02/03 starts by using the tewrir, but then couples it witmutawall, again

Y9 «Al-gali b I-il-nazar man lam yas'al al-wilya ‘ala al-wagf.”

% singer (2002) mentions that the chief white eunwab thenazir of the Haseki Sultan kitchen soup in Jerusalem
and themutawall a different person, appointed by the former (&5yen her description of the waqgf founding
document, which only mentions a selection of/séctin thenazir but nothing on thenutawall, | wonder whether
themutawalf in Jerusalem had actually “bought” th&ir -ship from the chief eunuch.
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confirming the equivalence of these terms. On therchand, MBS.S07/27 mostly uses the word
mutawali/tawliya, but then couples withazir when referring to the actual assignment.

After establishing that in Ottoman Beirut at thentof the 19' century, the three terms
mutawall/nazir/qayyimall referred to the administrator of the waqf, @@ now turn to examine
his responsibilities. A large part of the discussserves to determine jurisdiction: the rights and
responsibilities of various above-mentioned achovelved around the wagf. What does each of
these characters stand for with respect to the ™@gke of the main problematics of waqgf centers
around accountability stemming from the transfeowhership to God that occurs for the vast
majority of waqgfs. With the founder no longer annar, who can make decisions for the waqf
and who is responsible and will be accountablelede for any problems? The simple answer
is the mutawalf.** Indeed, in one interpretation, the person whomfthmder appoints as an
administrator is actually the founder's agemiakl] (al-Khassaf 1999). As an agent, the
mutawalf, or thewaliyy in al-Khasaf's terminology, stands in the place of the fourftiéal-
Khassaf 1999: 168). Such a title gives tineutawall a lot of executive power in managing the
affairs of the waqf. Indeed, an agent represemtptimcipal who delegates power to that agent to
act on their behalf. A similar description of theutawalf can be found in lbn Nujaym’s
discussion, when he advances that ‘thetawalr is the agent of the foundéf"(242) and “the
nazir is either a custodianwisiy] or an agent\akl]” (241), ** where the custodian and the

agent are equivalent in being both responsibleaking care of the wadf. This is confirmed in

2L The extent of his or her responsibility is a mattequestion (discussions gad an@na andyad daman).

%2 He also becomes the founder’s testamentary exétuasiyy] if the founder extends the appointment after his
death.

%« j-annahu wakuhu’

24| elaborate on what Ibn Nujaym says later: “Phetawall’s duties are different from those of wage laborers
[ujara’] and agentsyukal?']” (al-Bahr, 1915 V: 244).

% lbn Nujaym before that goes at length to clarffis distinction between custodian and agent. Hressiey
analyzing the state of an old distinction thaKhbssaf makes in hishdab al-Qdi, that between a custodiandsiy]
and a caretakegfyyini. For al-Khasaf, “the custodianyasiy] is delegated the safeguarding/ preservatidia][
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lbn Nujaym’s use of caretakegdyyinj, mutawalf, and nazir interchangeably® What are
exactly the duties and areas of jurisdiction of thetawall over waqf affairs? What are his
rights?

The tasks of themutawall fall under three main umbrellas: caring for theqfva
(repairs),?’ exploiting the wagqgf (renting or planting), and dily fulfilling its purpose
(distributing revenues to beneficiaries). Howewvbg duties of the administrator are not set in
stone but vary with custonbifzasab al-urf], argues lbn Nujaym with support from al-kgaf.
“What the founder assigns to tmeutawall does not have fixed limits, but it is determined
according to custom/practicey ta ‘arafa ‘alayhi al-ras]” (243). The general realm of the duties
of the mutawalf are the care of the interests of the wagigim bi-maali/ al-waqf like its
repairs/maintenance, exploitatiorstighlal], sale of the harvest, and spending what he has
collected according to the stipulations of the fdem@l-Bakir, 1915 V: 243-4). Thenutawall is
not required to do more than what his fellowtawalls do. Part of his duties can be taken up by
specific individuals: a rent collector can gathemts and taxes from tenants and the checking and
weighing of the money can be the responsibilitythed cambist. The remaining duties of the
mutawall include, according to Ibn Nujaym, “commanding,bidding, managementddhir],
contracts, and cashing money” (244). It is his oespbility to sue any tenants (in case they do

not pay rent etc...) and rent the waqgf assets. gsé¢hfunctions and actions of tmeitawalf give

and the management/taking actitesprruff whereas the caretakeaydyyini is only delegated preservation without
prerogative” (Ibn Nujaymal-Bahr, V: 243). According to this distinction, it seethsit themutawalf, as agayyim
does not have the prerogative to take decisionsations fasarruf] for the waqf. His duties seem to be following
rules and any new decision cannot be his prerogatewever, Ibn Nujaym argues that the juristsisftime and
place advance that both custodian and caretakessiéate spendingnfaqg] and have therefore equal
responsibilities.

% A few lines below, the same distinction is madeveen themutawall and themushrif Here, the former has the
right to make decisions, whereas the latter ongserves things in their existing state.

"It is important to remember here that waqf isacfice of charitable giving: in order to producearues that will
allow the fulfillment of the charitable purposetb& waqf, taking care of the waqgf-ed assets, thigegairs and
renovation is absolutely necessary.
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him privileges and rights to the wagf, usually ege@pportioned from the revenues of the waqf.
These rights arise from the labor he puts in aarataker for the waqgf. If the care of the waqf
does not require any labor, tmeutawall does not have any right to the fee. Ibn Nujaym
illustrates this case with the example of a militeel long term whose beneficiaries take their
shares directly from the long-term tenant. In ttase, thenutawall does not receive any fees,

because “what he receives is by way of wage, age fis no wage without labor” (24%).

The Interplay of the Founder's Will and the Law [Shar]*°

In carrying out his duties, thmutawall acts in his capacity as an agent of the founder,
entrusted to carry his will as expressed in hisfagnding document. Here, the stipulations of
the founder enter in the picture. As the originainer, the founder of the waqgf is the highest
authority in decision-making concerning the waqf-+dga ultimately by the shad. As long as
his stipulations do not contradict tils@ar’, they form guidelines that theutawall needs to
follow. As the famous dictum goes, “the stipulatioh the founder is like the text of the
legislator.” However, Ibn Nujaym expands on thecmaacy of this statement as a rule, quoting
from other scholars on a consensus amongitalijma ] that some of the stipulations of the
founders are valid and can be followed, while aiheme otherwise. He quotes Abu Abdullah al-

Dimashq that the dictum is true in “its meaning and sig@fion, and not in its necessityf-i[-

% The labor of thenutawall varied greatly depending on the size and the dftke waqf. In an imperial soup
kitchen that had dozens of villages as waqf aatiféd hundreds of poor daily, theutawall had to deal with “the
logistics of supply, staff, and revenues,” and suige the functioning of the kitchen, which migbtjuire a fair
amount of labor (Singer 2002: 104). In smaller watfie administrator acts as a landlord, rentimigny care of
repairs, and ensuring that tenants pay their ddest mutawalfshipsof smaller wagfsdid not constitute “full-time
jobs” in the way we understand them today as thestininvolved collecting rents for a few assetsemutawalls
of wagfs of mosques (like tH&mam mosque with its assets and the mosque itself tage) would have more
work but nothing compared to larger wagfs. Smalfjfvautawalls could be merchants, artisans, clerks, judges,
imams, or mothers at home. Given that their feea®westly nominal, one would be hard-pressed totlain a
“rentier” class.

2 Shat shares the same root-verb as shadnd is many times used as a synonym. Howevem ahthors ofigh
manuals, when the authors refer to God'’s law inatying appearances and interpretations (likdatws they are
producing) they usshar‘ rather than shaa, therefore | tend to use it.
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fihm w-al-dalila |a fi-wujizb al-'amal. This qualification implies that the text of tihi@under is
understood to be a felicitous representation ofdesires and thoughts, the language of the text
represents common understandings of the langudmganiitawall and the judge can go back to
the text hass] of the foundation and use it as an accurate eafs/representation of the will of
the founder. The same work of exegesis appliechéoQuran can be applied to the waqgf’'s
founding document. Contra Ibn Nujaym, Ibn Afsidvriting in the 18 century uses the same
phrase, with three positive injunctions: the dictisntrue in “its meaning, significatiorgnd
necessity."This is not to be taken to mean thatstipulations of the founder apply even if they
are contrary to theshar, but that they are necessary in the case theyoatlccontradict it.
However, if these stipulations contradict stear’, the judge and theutawalf has the right or
even the duty not to follow them. For instance, ‘A{i argues that a treacherous
[kha'in **Jadministrator, whether he is the founder or namgdhe latter, is to be removed from
his position—“even in the case that the founderdigmilated he should not be removed, that is
that the gqadi and the sultan should not remove hieause this is a stipulation that is contrary
to theshar” (al-'‘Ayni, Ramz1982, I: 278).

The stipulations of the founder nevertheless ocauggntral location in the running of
the wagf. While the Islamic jurisprudence providg=neral rules on the jurisdiction of the
mutawall/nazir (and that of the gadi), these only apply when fthender has not stipulated
particular conditions. For instance, Ibn Nujaymcdisses at length when office-holders who
receive a share of the revenues of the waqf fofulidlment of a certain function (like imams,
callers for prayers, teachers, and students) totfair share: the acceptable length of their

absence, the reasons for the absence, their locdite section, however, ends with a caveat

%9 Kha'in here has a slightly different meaning from the own one today, traitor. It is used when someone is
entrusted with something/ a task and is not tritafa just to that/ does not do to the best okhiswledge and
honestly [yukhlis andyasduq]
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“but, if the founder has stipulated in all thesadaitions, they shall be followed” (Ibn Nujaym,
al-Bahr, 1915 V: 227). When the stipulations do not contathe Islamic jurisprudence, they
then acquire priority in the running of the affawé the waqfs over opinions expounded in
Islamic jurisprudence manuals and fatwas. In tlesgmce of founder stipulations, waqgfs should
not be treated according to their general aimsababrding to the particulars laid down by the
founders. For instance, a waqf whose revenues sugigezends of Islamic jurisprudence teachers
and students who attend a particular school doetative their stipends if they do not attend this
school—even if they are engaged in teaching andnilegt somewhere els&. Particular
stipulations of founders override the general anihthe waqf, even the general good/interest of

the wagf*?

The role of the Qadi

If the mutawall/nazir has such wide powers on the wagqf, those of antagéwy is the
judge so present in the Islamic jurisprudence disicins on the role of thmutawall/nazir? In
what capacity does the judge intervene with mingawall/nazir and within the affairs of the
waqf, and what areas fall under his jurisdictiorife question is especially important given the
“maxim” that Ibn ‘Abidin describes: “the particular jurisdiction overridte® general one®®
Therefore, the functions ofrautawall appointed by the judge who has a general jurissiain

waqf as part of the shaa cannot be fulfilled, reversed, or supersededheydadi when the

3L This will be important for later when the Waqf N&itry decides on transferring the income of onefwadhe
other.

32 This brings in the difficulty of deciding whatbest for the waqgf. One recalls here the Quraniysibthe
prophet Khidr who damages a ship belonging to a good people, kills a young man, and rebuilds kiwa city
where Moses and himself were ill-treated. Mosesioahide his surprise at these seemingly mean lghtdr

finally explains how his interventions were evefiguéor the best of the subjects, based on futwenés that Moses
did not know. Khidr's knowledge however was bestdug God and not within the reach of humans.

% The maxim is extracted from Ibn Nujaym’s classit-Ashhih w-al-Naa'ir ,” from which are also borrowed the
general maxims that open up the Ottoman Mecelke ¢bapter one for further detail).
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mutawall is present (IbriAbidin, Hashiyg 1966 1V: 374). It would be useful to go into some
length here on who the gadi is, in what capacityshappointed, and by whom. The gadi is a
“representative of authority, invested with the povef jurisdiction” (EI)** The Caliph/sultan
appointed gadis, and delegated to them, directlindirectly, his power to administer justice,
and in particular the application of tebar. The gadi therefore can intervene in the actidns o
the founder and themutawall/nazir in this capacity as someone invested with theiegbdn of
the shar. Ibn Nujaym finds it necessary to stop his dismrssof the appointment of
mutawall/nazir in order to give a warning on which gadi has tigatrto “nominate a custodian
[wasiy], a mutawall, and have the supervision of waqgfs” (Ibn NujaaBair, 1915 V: 233). A
long discussion ensues about whether any judgestriated or unqualified, can unconditionally
deal with the affairs of the waqgf. Ibn Nujaym argubkat a judge can supervise wagfs only if his
appointment letter specifies this domain to be uinie jurisdiction. Only thejadr al-qudat can
automatically deal with any and all waqf affaircaese “obviously such an appointment is like
describing these domains of jurisdiction in the@ppnent letter” (233). This is obvious to our
author because thggidr al-qudat is the highest judiciary authority, to whom altljciary power

is delegated.

The gadis’ powers of jurisdiction originated in ithelelegation from the sultan.
Therefore, the gadi stood for the sultan in thatacéty to administer justice, including in waqf
affairs. The sultan, however, retained the “poweda justice in person” (El), which explains the
occasional designation of the ruler — sometimesiqlwith a judge, sometimes not — as a
possible intervener in the affairs of the waqgf. kwtance, the sultan himself can appoint an

administrator. It is also because of this retaipedver that in, alAynt's discussion of the

% Tyan, E.; Kaldy-Nagy, Gy.Kadi." Encyclopaedia of Islam, Second Editidine entry seems a bit dated, with
information on the Ottoman period not updated twearefindings like Akiba’s (2003 and 2004).

135



treacherous administrator, both the gadi and tharsare cited as possible authorities to dismiss
such an administrator. Note however that herettem|egal maxim that the particular trumps the

general jurisdiction prohibits the Sultan from dissing and reversing a “just” decision by a

judge he appointed. This is at the core of delegatf power.

The examples above bring us into the domains tleatiader the jurisdiction of the judge.
These are the naming of theutawalf (in the cases that | will describe below), maksuge the
mutawalf follows theshar’, and if the latter is infringed, dismissing timeitawall or revoking
any of his decisions, which could include appointtsdo offices, leases, and other affairs of the
wagf. Mutawalis do not always need to be appointed by gadis; woee they are appointed by
the founder or his stipulations. In the latter ¢amed when there is no contention over the
mutawall, there is no need for an official appointment by tjadi. However, the appointment of
a mutawalr falls under the gadi’s jurisdiction in four case$:the founder dies without having
nominated amutawalf, *° if the mutawalf appointed by the founder dies after the deatthef t
founder, if themutawall does not fulfill his duties towards the wagqf, bthie mutawall declares
to the gadi his wish not to benautawalf anymore. It is therefore in the case when thereis
clearmutawall that the judge appoints ofie.

Whether he has directly appointed him or not, aomagsponsibility of the gadi is
supervising thenutawall. The gadi makes sure theutawalf is trustworthy, that he is renting as
he should, that he is repairing the assets of tgfsy and that he is distributing the revenues. He

does so as a representative of the Sultan fordhenastration of justice, but also because of his

% Ibn Nujaym is here again much more cautious. Haifies the absoluteness of this rule with somey yeagmatic
considerations. If some beneficiaries of a wagipwened for their virtue and righteousness, nameitaweli in the
absence of a stipulation, Ibn Nujaym considersapigointment not only valid without the approvabafadi but
also even commendable. Indeed, in “our age, givest v known about the greed of the gadis towaragf @ssets
[amwal]” (al-Bakr, 1915 V: 233), such an appointment would uphoddititerests of the wagf better.

% | will detail the ways this appointment works fretOttoman Empire below. It is not enough for tirdgje to
appoint themutawall, a record/request needs to be send to Istanbidhwinen sends berat
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being a representative of the poor and the orpliahe gadi is delegated with looking after the
poor and the dead” (Ibn Nujaym,al-Bakr, 1915 V: 246-7)2 If the administrator stands for the
founder, the judge stands for those who are mangdithe ultimate beneficiaries of the wadf,
the poor and the orphans, those who cannot regrésemselves (the poor because they are a
collectivity, the orphans because they are mindrshoth these capacities, the judge supervises
themutawall.

While supervision of thenutawall is a gadi’s duty, the jurisprudence manuals do not
provide a description of how a gadi could discawvd¢reacheroumutawalf, through for instance
the process of individuanutawalls submitting yearly/bi-yearly/quarterly reports. @ealy,
there was an implicit trust in the uprightness ledsemutawalis who were to take care of the
waqf and best serve its interests. One of theinstances where there is a mention of a way for
a judge to know about the mismanagement of the \Wadhis case his renting the waqgf’'s assets
for below the market rate) occurs when “inhabitaotsthe neighborhood”ghl al-masalla]
cannot be excused for remaining silent on suchbarsea (lbn Nujaym 235). In this case, moral
and communal mechanisms that reflect a commitmétiviag as good Muslims ensured the

good administration of the waqf, rather than acsprocess of accountability.

37\il-q adi wil ayat al-naar ‘ala al-fugar wa ‘ala al-mayyit ay/an”

% This is confirmed early on in the discussion, wHemNujaym discusses the reasons why a judgéawed to
dismiss an untrustworthy mutawiatlazr. The argument does not say that this is unethicafart with , the main
argument that allows the judge to make such a idecis to safeguard the interests of the pooagikin] (227).
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II. THE 1850DECREE

WAQF AS REAL-ESTATE WEALTH AND THE BEGINNINGS OF STATE ADMINISTRATION
Administration or Supervision
The nineteenth century witnessed a change in tl@sywdern order of waqf administration,
which is most often described as the transitiotistate control” over waqfs (Barnes 1988).
Indeed, in 1826 a Wagqf Ministfywas created, and slowly Imperial orders seizetbuarwagfs
in the centre and the provinces and put them utigeradministration and supervision of the
Wagf Ministry, like the Decree | will discuss inishsection. | will start by unpacking the term
state “control” over wagf, and what duties and oesbilities it entails. | will show how the
State inserted itself in the mix through the Waghistry, stripping gadis of many of their
powers, by distinguishing between administratorsitpwall] and supervisorsnpzir], terms
borrowed, then re-signified, from Islamic jurispande.

In a codified waqf manual written at the end &f 18" century, Omer Hilmi Efendi starts
by providing definitions of the various key wordssaciated with waqf, includingzzir, gayyim
andmutawalli He begins with the latter, and provides a sindiascription to Ayni’s earlier one:
“He who is appointed to take care of the affairstlted wagf and to look after is interests
according to the stipulations of the founders mfounding document” (Art.8). According to the
author,gayyimis a synonym ofmutawall. Thenazir is the person appointed to supervise the acts
of the mutawall and to be a reference for tmeutawall regarding the affairs of the waqf’
(Art.11). Interestingly, Omer Hilmi inserts a cav@arning that, in certain areas, the wardir

denotes thanutawali. While the caveat might be correct, it is worthihnoting that the

% The second part of a three part waqf conferengarized by Randi Deghuilhem and the Islamic Legadli®s
Program at the Harvard Law School was as a matfecbcalled “The law of wagf: Modern state coiaod
nationalization.”

0 For the details of who instituted the ministry dma, the main reference would be Barnes (1986).
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mutawalf of the imperial waqfs was calledir-i evkaf-i himaydr-showing that actually even
in Istanbul the distinction betweenutawall and nazir is not as entrenched at this moment in
time as Omer Hilmi’s new definition suggests.

Even a history of the Imperial Waqgf Ministry written Istanbul in 1917 by one of the
premier scholars of the late Ottoman Empire, IbmirelMahmud Kemaf! with one of his
colleagues Huseyin Hiusameddin, declares that,dtineinistration of waqgfs is called supervision
[nazar]” (1917: 5). However, the section continues andcdbes anew development, Lately,
thenazir to whom the administration of the affairs of thagivhas been conferred by the person
in charge Waliyy al-ami has been called theutawall of the waqf, whereas the title afazir
has been used more generally. It is given to thdse have been checking the affairs of the
mutawall and to those who have supervised the general &tration of the Muslim waqgfs” (5-
6). In his work, unlike Kemal and Hiisameddin, OrHdmi does not present this development
as a historical on& but separates and clearly distinguishes the pasitdfnazir andmutawalf,
thereby normalizing it. Article 303 of Hilmi's waghanual, for instance, prohibits a single
person to be both an administrator and a superefsamwaqf.

This new distinction between supervisor and adstriaior served the Waqgf Ministry in
Istanbul particularly well, since it increasednésyenue and control, which is clear from the case
of Beirut's waqfs, now reorganized into three categs. As described in the previous section,
before the creation of the Ministry, all waqgfs weagiministered by administrators and
(nominally) “supervised” by judge§.There was no person called a “supervisor” sepdrate
the judge. Following 1850, the Wagf Ministry becamectly such an institution. It classified

wagfs into three categories depending on their abnation and supervision. The “seized

*1 He was such a prominent and prolific scholar thaislam Ansiklopedisi dedicated 13 pages to his bialgya
“2 As | have argued in chapter 1, this might be tlatoehis position as an agent of the state.
3 There is no procedure in tfigh compendia on how to actually carry such superrisio
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waqfs” [awqaf mabiral had the Wagf Ministry as both their administradmd supervisor. This
meant instead of an individual administrator foes® wagfs in Beirut, an employee of the
Ministry took charge of renting, collecting the t&nand paying the beneficiaries. That employee
was accountable to the Ministry: he would send Waqf Ministry in Istanbul accounting
documents and any remainders of the revenues ofvlggs after payment of beneficiaries.
Second, the “appended waqgfsawgzf mulaga) remained administered by local Beiruti
administrators, according to the wills of their foiers, but here too, the administrators were also
accountable to the Ministry, which also claimed tleenainders of the revenues. Last, the
“exempt wagfs” gwaqaf mustathat] did not present any accounting or remainders hie t
Ministry, were administered by their own adminigtra and remained under the jurisdiction of
the local gadis.

It seems therefore that the administration/supenvidistinction that stands as a “normal
state of affairs” for Hilmi (and for the Ottomarat) represents the attempt of the state to take
over the jurisdiction of judges over certain wadgdttars. This very fine new distinction between
administration and supervision couches a new aeraegt in the old terms of the Islamic
jurisprudence, and hints at the re-organizatiothefproduction and administration of law, and

the role of the state in this process as well dRerlife of its citizens.

Arguments of the Decree

These new distinctions (betweanzir and mutawalfl) that take the appearance of old
ones allowed the Wagqf Ministry to legitimize itsrigdiction over certain waqgfs, particularly
those classified as seized or appended. In whiatsll will explore the process through which

wagqfs were classified as either seized, appendesempt by discussing the arguments used to
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seize some of Beirut's waqgfs. It is worth rememhgirihat the “normal state of affairs” before
the creation of the Waqf Ministry was that all waqivere “exempt” (even though the
terminology itself would be incorrect and anachstini at that time, because the category was
only brought into existence by its relation to tindogy of seized/appended/exempt and the
presence of a waqgf ministry). Unless there wasrderao “seize” or “append” them, all waqgfs
were considered exempt. The Sultanic Decfiegm§n] of 1850 [1266] advanced arguments for
seizing abt (Arabic daby)] some mosques in Beirut and Sidon by the Wagqf idthip—
effectively dismissing their curremtutawalls.

In the same register, a very similar decree folloggscerning some of the mosques of
the city of Tripoli. It appears, therefore, to bery much a formulaic order, and part of the
Ottoman state’s (latest wave of) efforts to claiontcol over wagfs, but it is precisely this
scripted quality that provides insight into the geat order of arguments advanced for this claim
to seize the administration of some wagqgfs. Rhedtlyicthe firman uses repetition, particularly
towards the aim of discrediting the currentitawalls and therefore justifying their dismissal.
Every time the Decree refers to the curnenitawalls, it uses a variant on “those witaim to
be mutawalls:” “ mutevellilgi iddi ‘asinde bulunan keséarieThe first time the Decree refers to
those holding mutawasihip, it laments that these waqgfs have been pa$sing hand to hand
[sGnun bdnun eyadisine gecelelkom this to that, a brusque dismissal of thgitlmate claims
thesemutawallis might have had to their appointments. The Decas dhot base its claims on
slander however; it actually presents arguments tharow discussions from Islamic
jurisprudence about the administration of waqgfhsas the proper procedure for the appointment
of amutawall and the reasons behind his or her dismissal.ithportant to keep in mind that

the Decree draws on Islamic jurisprudence and bé#seslegitimacy of its arguments or
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conclusions on familiar arguments from Islamic gprudence manuals and fatwa collections in
order to justify the dismissal of curremutawalrs.

The three main such arguments for dismissal areeeptdment, the neglect of the waqgf's
assets and their repairs, and the absence of affapgpointment letters in the hands of the
administrators. Each one was enough grounds fowimgothe untrustworthiness of the
mutawall. Let us first turn to embezzlement or, as the Dederms it, hasilatleri sarf-i
me’kel” One of the few characteristics of tmeutawall that are explicitly specified in the
Islamic jurisprudence manuals is trustworthineagvjnal (al-Khasaf 1999). Therefore, a
mutawalf who appropriates and spends waqf revenues coctisathe very definition of a
mutawall, who is supposed to take care of an object emidust her. Ibn Nujaym, for instance,
allows a gadi to change the untrustworthy persgmayr ma’'nkn] in a group ofmutawalls
appointed by the founder. By accusing variaugawalls of Beirut mosques of embezzlement,
the firman therefore creates the legaidri] ground to dismiss them. The Decree does not stop
here, however. The mutawisl| and other office holders, the Decree claimshatchave in hand
founding deeds or official appointment lettersatidition, no record of their appointment exists
in Istanbul. The Decree argues that these are s@ge$or appointments, because where an
original founding document is missing, the foundestipulations cannot be known, including
whether they named any administrator. In that casgadi’'s appointment becomes necessary.
The absence of such official appointment documepéns thenutawalls to dismissal. The last
argument that the Decree advances concerns the, rapkeep, and maintenance of the waqf
assetstp’'mirat ve tanifat esbaly or rather the absence thereof. Here again, rinign@ent draws
on one of the most important responsibilities oé tnutawalis as described in Islamic

jurisprudence manuals. For instance, when lbn Nuojaetails the functions of theazir, he

142



advances that “the first thing the administratoeslwith the revenues of the waqf is to start with
the repairs [of the waqgf] and the fees of fagyint (Ibn Nujaym, al-Baar, 1915 V: 235). It is
important to note that th&izir is required to start the repairs even if the farmdld not stipulate
that in his founding documeft.Letting the wagqf assets fall into disrepair is sidered a

treasofl® and reason for dismissing threitawall (234).

Hiisn-i Idare*® A New Understanding of Administration?

While the Decree justifies its seizing of waqfsparticulars grounded in the language of
Islamic jurisprudence, like saving the wagqfs frombezzlement and disrepair, it also advances a
more general principle that uncannily resonates aitalyses of modern state power (Foucault
1991):hisn-i idare or good management. The term appears earlierthi@ah850 Decree and in
many documents relating to wagf (Oztiirk 1995: Tée use of the termitisn-i idare signals a
new conceptualization of waqgfs as real-estate Wwealhich has a reality of its own more than
the sum of its individual parts (each and every fivahat needs to be developed and whose
administration is an area of expertise for bureatsci\Whereas records had been kept since the
Ottoman conquest of most waqgfs (see chapter f§a# only with the foundation of the Waqgf
Ministry and its seizing of administration and swp&on that uniform methods of

administration, statistics, and new accounting w@shentered into use. This new conception

4 Deciding to examine all wagfs in the Sultanate asskess whether their administrators were accotditie
founders’ wills, whether they were fulfilling theiluties, and whether the act of foundation itselwalid, is itself
not a new idea. As Barnes (1986) elaborates in@endhapter, such ideas circulated at various tiffike example
Barnes elaborates is the one forwarded as advitetSultan Murad 1V (1623-40) by a “confident, mexh-i esrér,
and a gentleman-in-waiting, muséhib” (60). Koci Bay he was called, advised the Sultan to exanfiine a
foundations to check on their validity, and progb#eat only wagfs that supported mosques, shrimes; to be
allowed to exist, while nullifying all “family wagf Koci Bey was mostly concerned with fluffing tiheome of the
Treasury.

*5“Wa min al-khiyina al-imtinz ‘an al‘amara.”

5 The expression/lisn-i idaré appears in the Giilhane Edict, and therefore sqerf the language of the
Tanzimat. | would be interested in further inveating whether it carries over from Islamic genredvice to the
Sultan or not. My guess is that it is a more moadspression.
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takes us very far from anfutawall [who] aims in his actions for the care of the wagfl its
well-being”*’” (Ibn Nujaym, al-Bakr, 1915 V: 235), with the individualized care that i
presupposes.

How did the Decree re-articulate the responsibsgitof themutawali/nazir and the judge
and what practices of good managemeifitsp-iidare] did it introduce? What does it therefore
tell us about the ways state agents, judges, amih&trators marshaled authority? These are the
three points of intervention of the Decree on whHietill elaborate below. In short, in terms of
division of labor betweemutawall and gadi, the Decree divested judges from twdei tmain
roles in waqgf matters, transferring these to thegiMdinistry. The first such role was the
judge’s, now the ministry’s job of supervising theitawalls and ensuring they followed the
sharia. Second is the appointmentro@itawalls and other office-holders and waqgf beneficiaries
when the founder did not specify any (which is ¢hse here since the waqgfs are very old and no
foundation deeds exist). The Decree also made #u ministry themutawall of certain waqfs,
and took on the tasks of the mutaaslio repair, rent, and distribute revenues fromwtiagf.
While discussing this new division of labor, | wdghow how the Decree introduced new
practices of good management in each of these:tagksific ways of bookkeeping, accounting,
and procedures for each task. Finally, | will cand the subsection with the consequences of
the Decree on the production of law—the Waqf Mnyistame to legislate on the administration
of wagfs, which had usually been determined byrderplay of the founders’ stipulations and

the jurists’ law.

*"Wa yataarra f7 tasarrufatihi al-nazar I-il-wagf w-al-ghibra.
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Redefining the Jurisdiction of Judges

After discrediting thenutawalis, the Decree did not turn to the judges, requgshiem
to apply theshar, that is to dismiss these untrustworthy and cdrraptawalis and appoint
other trustworthy ones. Could it be that this tasks no longer under the jurisdiction of the
judges? Judges, as discussed above, were the'suledegates for the application of the shari
and supervisingnutawalls. In the first attempts at organizing the admiatgdn of seized waqfs
outside of Istanbul (Sultanic Decree dated 21 Falyra841 [29 Z 1256]), while theutawali-
ship of these waqfs were handed to waqf employdeswere members of the local provincial
administrative councils, the judges still supergisghem (Oztiirk 1995a: 81). In Beirut, for
example, the waqf employee/account&nijth the help of a head secretary, a secretany,aan
collector formed Beirut's Waqf OfficeEjvkaf Daires], which represented the Waqgf Ministry in
Beirut(Celik 2010: 57). The judge’s retained jurctobn over supervision appears in the
accounting documents of the Beirut waqfs sent tantsul. Indeed, these bear the judge’s seal
(BOA.EV 11192/41)f° In these registers, the waqf employee/accounteaftsdan accounting
book of certain waqfs® based on the book/records theitawalls presented to him, in the
presence of the gadi who oversaw and approveddt®uating record. At the beginning of the
reforms then, judges still supervised administratio

The results of this first re-organization were dednunsatisfactory and blamed on the
judges who were “too busy to take appropriate céreagf matters™ (Oztiirk 1995a: 82). To

remedy this perceived failure, a new organizatidultanic Decree 22 June 1842 [13 Ca 1258])

8 Whether the wagqf official is muhasebeodr amiidiirand whether these terms are coterminous or whetibgr
has stirred cons there is a very long discussidhdriterature on the terminology and what iteets.

“9the date of the document falls almost a year afteew Decree that would alter this arrangemenigwfeminds
us that actually Decrees were still not uniformigl@ontemporaneously applied to all provinces. izactually
mentions that some provinces were altogether exémptthe application of the Decrees because tmzifaat had
not been applied there.

0| am unclear if all waqgfs or which wagfs, and hthese are decided.

L “hakimleriser T islerle mggul olduklarindan vakifslerine gerekigi gibi bakamadgi.”
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handed supervision to the provincial rulers (gowelfikaimmakam, vd|), treasurer defterdat,
and military commandemjiir]). In this case, the local government appointeslaaf director
from local public and customs employees. Heere,gvaw contrary to the first arrangement, the
judge was nowhere to be found. The new waqf diragts responsible to provincial council and
the Wagf Ministry, and not to the judge (Oztirk %89 82). This new organization and
restriction of the jurisdiction of the judges onpswision of mutawalls is confirmed in the
following accounting record sent from Beirut toalsbul, dating from 1843 [1259] (BOA.EV
11443). The judges are not present at the ratibicadf the register, again drafted by the waqf
employee’? Barnes describes this restriction of the jurisdictof the gadis in wagf affairs as a
particularly novel one. “The administration and ewysion of evkaf had been the special
province of the kadis since Umayyad times. [...] évk#airs were removed from their
jurisdiction and placed under a secular administnadirectly responsible to the Evkaf Ministry”
(102). Without discussing the appropriateness ef dldjective secular to describe such an
administration, it is important to remember thag thusiness of administration has always been
the domain of women and men who did not necesshslye any knowledge of the laas
discussed in the requirements of thetawall in jurisprudence (trustworthiness, soundness of
mind, and majority). Be that as it may, what matteowever, is that the jurisdiction of gadis in
terms of waqgf affairs was then restrained. Indeduht we see in the 1842 Decree, and in the
seizing order, is exactly the taking away of on¢hef major responsibilities of the judge in wadf,
supervising thenutawall.

A direct consequence of the restriction of the pidgupervision of thenutawalls was

their subsequent relegation to the sidelines inntla¢ter of waqgf audits, which was also taken

*2 Themutawalls of the various wagqfs are still present and ratify draft after having handed their accounting to
the employee.
%3 Even if some founders might nominate the judge msitawall.
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over by the Ottomans. Because auditing is parupésrvision, when the 1842 revised decree on
waqgf administration suspended the supervisory pewar the gadi, the auditing of waqgf
accounting was transferred to the Wagf Ministifhe 1850 Imperial Decree mentions such
audits in 1846 and 1847 [1262 and 1263]. Evkaf DefterleriEv.d] [Waqf Registers] series at
Ottoman Archive in Istanbul [BOA] holds such acctog registers from Beirut detailing the
revenues and expenditures of various mosques, eshrend waqgfs in Beirut start in 1839
[1256]—the year the Egyptians surrendered back atetrol of the city to the Ottomans
(BOA.EV 11192)>° The 1850 seizing decree requires the wagf dirg¢oteend his accounting to
the Wagqf Ministry once every year in registers die@the yearly revenues and expenditures for

each wagf>®

By 1863, auditing had increased fourfold to a tprér basis. The Decree,
therefore, not only took away the gadi’'s superwisarisdiction over waqfs but also created a
procedure that systematized it.

In addition to supervision, judges were also srddi from their jurisdiction appointing
mutawalls and various office-holders in waqfs, which wasntivested in the Waqgf Ministry.
Indeed, as Barnes (1986) shows, the jurisdictiojuddes over waqgf affairs had been limited by
1837 [1253], sixteen years before the Decree,@naequence of a report on Izmir judges who

were appointing the highest-paying candidate, rdtien the most-qualified candidate, to vacant

wagf offices. Barnes cites an imperial Decree d7l8hat is worth quoting at length:

** The auditing is therefore not contingent uponisginf administration by the Waqf Ministry (and th850 zabt),
but applies to what seems to be charitable wddkayfrat]: those supporting mosques, Sufi lodges, saintsbis,
water fountains, and the poor directly (that is tlhem assuming from the BOA.EV 11192 sent fromrBiein
1842, which includes the accounting for thirty waqhuch more than those that will be seized by\lag|f
Ministry 8 years later)

% The earliest register in the archive of BeirutSlaacourt, dating from 1843 [1259], lists the vari@ssets of the
various Beirut wagfs (sometimes coupled with theants of their monthly rents). It does not lookerable an
inspection/audit of the incomes and expenditurabeivagfs. This is however the only such exampkno
exhaustive summary of waqgf assets in the wholerdeobthe shafa court in Beirut, signaling the loss of
jurisdiction of the judge in the auditing of thesaqfs.

% “her birin sene bi sene varidati vasaafatint nig memhar ve madi defter hazine-i mezkureye taqdim téré
olunmak tzere”
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While it has been the customary procedure to confiepersons the office of
administrator (tevliyet), preacher (hitabet), andyer leader (imamet) by the
kadis and their deputiesef'iye memurlari), since excessive and exorbitant fees
have been taken by theseriye officials, and whereas posts have been
conferred by them upon those who are either unigelor incompetent, (...)
henceforth the issuing of these decisions and dinéecral of these offices will

be made by officials placed in the sancaks andetf&ets who are known as
muaccelat nazilar (...) (Barnes 1986: 103)

The Decree remains silent on the issue of appomisne offices. The qadi’s registers in Beirut
reveal that judges still appointed office-holdensl emutawalls to the waqfs that were under the
supervision of the Waqgf Ministry and the administna of their own mutawalls (e.qg.
MBS.S9/151)’ The entry in the register notes that the gadi aped the office-holder and is in
fact addressed to the Porte requesting the issoingn appointment-letterbgraf from the
center. The details of the entry reveal that officéders first went to the Waqgf Accountant and
took the exams that certified their competence. fidie of the gadi consisted simply in the
formal appointment, while the actual process of capment happened outside of his

jurisdiction>®

Claiming the position of the Mutawailor the Bureaucratization of Mutawaitship

The Decree’s main consequence and innovation islaon, for certain wagfs, the
position ofmutawall for the Wagf Ministry, thereby bureaucratizingrayously less-rigid post
with respect to position, salary and the locatiant of which themutawalf operated. The

mutawall ceases to be that individual whom the founder saoné¢he judge appoints, known for

>’ In addition, office-holders who had appointmeritees from Istanbul sometimes registered them thiéhgadi
(e.g. MBS.S3/142), using the gadi as notary.

*8 Chapter 4 discusses these appointments at lemmgththe point of view of the relation that the wacgates
between founder and beneficiaries, instead ofafaion of the wagf to the state.
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his trustworthiness, soundness of mind and mattitifidministration reverts to a bureaucratic
state apparatus, where the individual bureaucrafthsoretically at least) replaceable and
interchangeable. It signals a change from indiMided administration to a uniform state policy,
a bureaucratized board administration, appliedltonazbir waqgfs. Wagf administration outside
of Istanbul had been regulated through imperiaemdince 1841 [29 Z 1256]. After various
experiments in 1841, 1842, and 1845, the 1863 atiguf® on waqgf administration clearly
delineated the manner of waqf administration oetsilistanbul until the end of the Empire. The
1863 regulation makes the waqf director a membetheflocal provincial council (the local
Ottoman state administration), and subjects hissitets to approval by that counéfiFrom
bookkeeping to budgeting, the regulation standasdall the administrator’s tasks. While earlier
mutawalfs mostly held their positions on the side, even lie farger wagf$? the new
administrators follow a “career” path as waqf adstiators, signaled in the change of the title of
administrator from anutawalf to an evkaf memuru/muadiyia wagf director/employee in the
very “state-bureaucrat” meaning of director/empkayEor example, thememur/mudireceives
from the Waqf Ministry a fixed monthly salary acdorg to the hierarchy of provincial waqgf

director$® (5% of the collected waqf revenues for his sesféand a uniform fee (Article

* This is not to say that all administration wasvimasly individualized. Very far from that, some gia had
enormous wadf-ed asssets that required a massviiattation (Singer 2002). In addition, as mightrecalled
from chapter one, many such positions were conatautrin the hands of a single individual (the Gdadlizier, the
Chief Euneuch, the gadi, etc.) who then farmed tbetnHowever, even in these cases, there was ifarnm
manner of administration.

0 The opening of the regulation mentions an easlirth regulation that Oztiirk discusses (1995a:r@&jitioning
that some provinces like Damascus were excludad ft® application up to a year later.

%1 This appending to the local provincial council ears in the wagqf directorship’s “double-seal,” afievhich the
wagf director holds, the other the local admintsieacouncil.

%2 Even in larger wagfs like the soup kitchen of datem, administrators held other functions, sucheditsg
members of the military-administrative class (Sm2@02: 105)

8 According to Oztiirk’s table of new salaries of wamployees, Beirut's wagf director, who belongSGimde 1,
received a salary of 1750 qurush (almost doubleldisr salary of 1000 qurush), while his secresmpglary
decreased to 300 qurush (from 400). The name gévarcertain Feyzullah effendi, which is not theneaas the one
given in the Salname (the yearbook published antstl).

% Except for the Baghdad wagqf director, he receh@% of the revenues.
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47))%° As Yayla (2011: 11) points out, this bureaucraitmaalso manifests itself in the location
from which thesanutawalls operate: earliemutawalis probably did their duties anutawalis
from their homes or shops. The new waqf directaykl loffice in the provincial council’s
building, where the seals and accounting booksaddeave the location, signaling that these are
tied to the position and not to the individual. Wihe seizing of many of the waqgfs and their
placement under a Waqf Ministry, wagf administmatiturns into aservice that the state
provides, replacing the three main tasks of itingawalis—repairing, leasing and collecting
rents, and distributing revenues—and subjectingiaidimation to uniform policies. The takeover
of the administration of waqgf therefore helps ceelie modern state as an entity independent of
those who occupied it, with buildings and officdked with bureaucrats, archives, and laws. It
creates a standard of management

The first object taken by the new management weeeaiccounting techniques of the
newly appointed waqf directoreykaf memuru/muaddfi Accounting actually became a
“governmental discourse” (Yayla 2011: 1); the 1&@Bninistration regulations contained three
long articles describing the way accounting wabdalone from the type of registers to be held
to the type of information to be recorded. In tpthe waqf director prepared and maintained six
types of registers. First was a daily register “vehthey will note the amount, recipiehgsibet
and other details of all wagf incomes and expenestiand unexpected expenses” (Article 3).
Based on this, two types of quarterly registersewerbe drafted to be sent to Istanbul, one for
the revenues and one for the expenditures. Thenuegeregister was to include the breakdown
of all revenues and the sum total of the expeneltuirhe expenditure register would only

include the breakdown of the expenditures (Artiglestill). Based on the quarterly registers, a

% Even if founders actually specified in the fourgditocuments the maximum length of rental, and ttrefigh
regulated very much as we saw above the admirossatasks.
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yearly register would be prepared detailing all fvegomes, expenditures, remittances, and
remainders (Article 3). Finally, the waqf directwould maintain two registers, one for seized
wagfs and one for appended wagqfs, detailing these® and their beneficiaries (Article 5). The
maintenance of the accounting required a signifieanount of labor that must have occupied
the waqf director/bureaucrat.

As accounting methods were systematized so too twasform of the accounting
registers, which were made uniform. Before the 1B68ulations, each director sent registers as
they pleased (some were beautifully bound and wemurse perfectly organized according to
their own logic): “The accounting books were infeliént dimensions and thicknesses, with
different types of paper (...). The types of entiieshe books were also different, reflecting the
characteristics of the persons who kept the bodgksiyla 2011: 11). The 1863 Regulations
specified for all six types of registers that thead to follow a sample that the treasury would
send®. By 1880 (BOA.EV25057), the registéfsvere printed with fixed column width and
headings. It was a new kind of “disciplinary wrdinechnique” (Yayla 2011: 14) where the
scribe now bureaucrat was conscribed by the logi¢che register to help create uniform
administration, fashioning the bodies of the buceats to the needs of the modern state.

The Decree, by appending the administration of samgfs to the Wagf Ministry, also
subsumed the collection of revenues to the newstnyniwhich changed its structure, both in the

imperial center (Istanbul) and in the provincestha center, instead of a supervisor (one of the

% Article 4: “Defterleri hazineden génderliecek numunelerineiketh tanzim olunacakir.

®" They were truly huge registers (almost one metdewnd 60cm high) that made for long discussioitis thie
staff at the archive on how to make copies as teng extremely inconvenient to handle and fell lmelythe range
of the digitizing technology in use, making for tzém parts of the copy to always be blurry

% |t is important to note here that scribes who warthe service of the Porte before the Tanzinsat wlent through
a process of training that subjected them to umifarays of writing and notation. Looking at the Miitme
Registers shows a consistency in style. Nonethedesibes were still differentiated and their awityovaried.
Therefore, | am not arguing that the new “ordesteynatized a disorder, but that it gave a diffeegnphasis, or
rather a lack thereof, to the scribe-bureaucrat.
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various high officials) farming out the various adrstrator-ships, the Finance Ministry
employed new wagf collectormuaccalat nazirior muaccalat muduriater] collected the waqf
revenues. In the provinces, instead of the adnnaiets themselves collecting rents, taxes, and
various revenues owed to the wagqf, then payingvei®us beneficiaries and expenditures, the
salaried collectors also took over. The collectok out the tithes, paid the functionaries of the
wagfs, including the administrators, and deliveaeg remainders to the Finance Ministry which
was to direct them to the Waqf Ministry—an aim nefusfilled.® Instead, the money was spent
as the Finance Ministry saw fit. Revenues cameet@Xpanded on modern state building and
consolidation, like the expenses of a modern aumjike the previous accumulation of waqf
administrative fees as the personal wealth of bffjhials.”® Even more importantly, revenues of
all waqgfs were consolidated in a single fund arehs@as necessary, independently of the wills of
founders.

The language of the 1850 Decree presents the geasna way to rid wagfs from
treacherousnutawalis whose negligence appears in their neglect of drileeir most important
tasks: the repair of waqf assets. At least fouetinthe Decree repeats that the seizing will “save
the waqgfs from ruin” gwqgaf-iserife khayratlerinin kharabiyyetten (...) qdrtariinjssnd that the
new directors will “complete the necessary repaid cleaning”l[gzimgelen tamirat ve tanifat
esbabini istikma]i The 1863 regulations however do not dictate exspection duties for the
wagf director, but they go into very much detail lkow and when money should be spent on
repairs, which underscores the Decree’s concerr‘dotbezzlement,” but also confirms the

interpretation of the waqf seizing as an attempitate seizing of resources (Barnes 1986). The

% Barnes (1986) describes at length petitions fleenwaqf Ministry demanding that the Finance Ministarward
their revenues (108-9).

0 Oztiirk (1995) pushes the argument further andmzbsthat even the repairs necessary for the ibegisme
secondary to these expenses, whereas most waafdtion deeds stipulate repairs as the first expbatme
beneficiaries. This decision, according to Oztiivis a deliberate one aimed at eliminating wagfs.
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details of the procedure for repairs show a deewem for the possibility of false claims of
need for repairs when the supposed repair moneydwgmiinto the pockets of administrators or
wagqgf directors. The state now tightly controllechai expenses, through approval by the
provincial council for any repair above 500 qurastd through approval by the imperial treasury
for any repair beyond 2500 qurush. In such cabeswaqf director was to present a written
report to the council, which would send a membethwhe waqf director and with experts
(master builder and waqf expereh|[-i vuqadf) to inspect the locale to check if it actuallyeded
the described repair. The inspection procedure dveohtinue, examining the amount of the
repairs, to verifying their execution and qualitydahe payment of the contractors (Article 20).
The rest of the section on repairs includes vetgilbel descriptions of various scenarios (assets
being in far away places, the amount of repairs,..9t and acceptable expenses and
compensation.

The other tasknutawalls used to fulfill and that now fell on waqgf directowas the
leasing of waqf assets. The seizing of multiple fswdgpm a multiplicity ofmutawalis and their
placement all under a single waqf director afforé@deasier avenue for standardization. This
change is apparent in the standardization of rentracts for thenabir waqgf assets: these are
mostly yearly contracts, printed, with particulaatails filled out by hand for each case (Gerber
1985:190). This is not to say that these contraete no longer negotiated, but it does indicate
that the dominant mode of operation became thelatdized procedur€,and furthermore that
such a project of uniformization was being undestakThe regulations on wagf administration
lay out in detail the manner of renting, the feesbe charged and to whom they will be
forwarded, bookkeeping requirements, the hierarciiyapprovals, and the penalties for

infringing on rules. Without going much into thetaiés of the policies, the regulation seeks to

"L Gerber mentions that most of the contracts weaglye

153



limit certain types of contracts and practices prémgiving permanent rights on waqf-ed assets
and ensure maximum rents (through public auctiah lebility of tenants). Waqf assets were

part of the national economy that the state wasdserve and make grow.

Law and Authority, between State and Scholars

It is important to note that | am not arguing ttre Ottoman Wagqf Ministry was the first
time a state had intervened in the administratibmaqf or taken over the administration of
waqf.”1 am more interested by the types of argumentsiaekd for such an intervention, how
they resonated with the production and administratof law in modern states, and the
consequences they had on the ways scholars inuastkerdy. As | described here, what the
Decree ushered was not only the takeover of tharastmation and supervision of certain wagfs
by the Wagf Ministry. More importantly, it introdad legislation and regulations that subjected
waqgfs to a new and standard administration. Inste&dindividual wagqfs individually
administered, waqgfs came to be perceived as fortwiggther an important part of the national
economy that needed to be well managed and devkldpes administration and supervision
sidelined judges in their duties as upholders efgharia and introduced the state as a legislator
on matters that had been under the purview of ltlaei'a. The introduction and enforcement of
various regulations concerning rent and the distiom of waqf revenues to beneficiaries show

that the state can replace scholarly opinions enntlanner of administration. Thus, the many

2 A case in point is Egypt’s waqf administratioraréing with Islamic conquest and the Righteous el A
cursory history in the EI points to the presencarofinstitution forwakfadministration,” the waqf councitljwan
al-asbas], from early in the Islamic history of Egypt. Theuncil seems to be headed by the gadi who fulfés
tasks discussed earlier: supervising, making fwaethe beneficiaries receive their share andtheae is no
embezzlement. However, an unexpected feature afdbhenil is that it collected and dispensed ofdkia revenues
from the waqgfs, making the practice of the Ottordéaqf Ministry a late-comer to the possibilitiesstéite
intervention. In fact, the Fatimids went even fertifarming out the revenue collection for a fei pga the Bayt al-
Mal [State Treasury], and from which upkeep and beisfes were paid—if these beneficiaries showezbpof
their claims. Yet, importantly, in these cases,dhdi remains very much in charge and is the hé#ueovaqf
council.
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fatwas and lengthy discussions in jurisprudence uasnare rendered irrelevant, and so the
stipulations of founders in these domains. The Wigistry produces much of waqgf law while

it also takes on the duties of the administratorsiized wagfs. The Decree therefore forwards
the Waqgf Ministry, along other locations within te&ate, as a new and powerful authority with

which they have to contend over the production adjfdaw.

[1l. DECISION 7530F 1922

During World War |, it became difficult for the @than Waqf Ministry to supervise the waqgfs
under its jurisdiction. Indeed, the ministry’s waagcountant had fled the city and sending
accounts for auditing to Istanbul might have bedittle strained given the exceptional times
(blockades on the port, famine, etc...) and the daimindependence that were voiced in the
Arab provinces, Beirut included (Eddé 2009, Khoa887, Longrigg 1958, Thompson 2000,
Kassir 2003). Therefore, when the French mandaiowers arrived to Beirut, the various waqfs
that had been under the supervision and admingstraif the Waqgf Ministry had not been
audited for a few years. The French were quicklaincthe institutions and the place of the
Ottoman State. Among the early pieces of Frenchslegpn was Decree 753, on the
Administration of Islamic Wagfs. It remained in &ft from 2 March 1922 until 22 December
1930, when Decree 157 replaced many of its prowssidDecree 753 created a General
Supervision of Islamic Wagfarjuragaba ‘amma lil-awqaf al-islamiyyd for both Syria and
Lebanon. The apparatus of the directorate consisfethree organs: the Supreme Waqgf

|73

Council® (the legislative and administrative apparatusg @eneral Wagf Committé&(an

"3Conseil Supérieur des Wakoufs,akmaijlis al-ala l-il-awqaf. The Council decides/igarriru] on the manner of
administration at and outside the center (Articl2&nd 6.3); on beneficiaries of increases of wagénues (Article
6.4); on the ways to rehabilitate Islamic wagfsréase their revenues, and ameliorate their adimtian (Article
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advisory apparatus), and the General SupervisaWaxdf>. The Decree furthered many of the
changes introduce by the 1826 Ottoman Waqf Minigbarticularly, the two main elements
above identified: the production of waqf law by ar@ral Supervision of Islamic Wagfs instead
of various jurists and the supervision of waqf adstration by the General Supervision of
Islamic Wagfs instead of the gadis. Before going ithe effects of the Decree, analyzing the
preamble of the Decree will allow us to understdrearguments it advanced. Even if its effects
on the production of law and the ‘ulama’ were toeatain extent similar (centralization of law
production in the state, creation of an “officidlam, marginalization of legislative efforts of
the ‘ulama’) to the Ottoman decree, the ways itrafgel differed considerably. Thus an

exposition of the decree’s language is necessary.

Arguments of the 1922 Decree

Because the Ottoman state took the applicatiomefsharia as one of its responsibilities and
sources of legitimac{ the arguments of the 1850 Decree for seizing thmimistration and
supervision of waqfs are articulated framithin Islamic jurisprudence. | have already shown
how the 1850 Decree uses concepts from figs, and arguments that gadis, the original
supervisors, could use to dismmsitawallis The underlying cause of the seizing is articulate

a concern over the interests of the waqfs and greservation so that the charitable purposes of

6.6); and on the number and salaries of the Dirggt@mployees. Part of the Council’s “financialitées is the
auditing of the accountability of the Directorate.

" Commission Générale des Wakoufsablajna al- amma I-il-awdif. Eventhough Article 10 starts by describing
the Commission as the “highest administrative pgwmreffect its role was very vaguely defined bagidhe
discussion fo the budget: “it discusses (...) alliéssrelated to the interest of the wagf that therCi or the local
majlis bring to it” (Article 10). It was dissolvdd later revision of the Decree.

'S Controleur-Général des Wakoufs-,rouragib al-awgif al-islamiyya al-amm The General Supervisor runs the
daily business of the administration. He is they@Xecutive power, takes decisions on administnagsues that are
beyond the powers of local administrators and ctdléees and rents (Badr 1992: 20). He suggestsuitiget, the
committee discusses it, and the Council approves it

® There is an argument that the legitimacy of th@an state started relying on the “Islamic” sidéydater, that
is towards the 18century.
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their founders and therefore the good deeds thedens had planned for could actually reach
them. The French Mandatory powers had a differefdtion to the sham and a different
understanding of their role in the fulfillment dfet aims of the wagqfs, their administration, and
supervision. The preamble to Decree 753 makes @ daposition of the reasoning behind the
Decree, who is to administer the waqfs, and the afl the French Mandatory pow&rlts
language introduces new concepts, like “religiotigiiblic utility,” and “Muslim community.*®
Instead of arguments from tligh, the Decree uses “public utility” as the undertyicause for
the supervision of waqgfs. The argument places wagfthe private affairs of the Muslim
community, creating a complex situation where thates constructs and acknowledges a
“religious law” outside a state whose sovereignégassarily resides in its exclusive production
and administration of law. It becomes thereforeessary for the state to endorse and authorize
certain now called “religious” laws of wagf; in tathe decree delegates the creation of waqf law
to an “independent” organ “representing” the Muskiemmunity® and its most authoritative
opinions. Therefore, while such a policy of statntool of waqf stands in the line of the
Ottoman modern state’s centralization of the pradacof the law of waqgf in the state, the way

it is achieved necessitates a very different maeeng and operates very distinctly from the

"It will be recalled from earlier discussion (inagher one), that the French had already experirdesith waqf
administration in Algeria starting in 183—to digasts consequences, including upheavals and revolts.

8 The preambles mixes this argument with conceptbed from theigh, such as “the wagf's interest,” but uses
them in a different grammar. | will illustrate $hait length in the next chapter.

" the same process happens with “personal statgislagion, which is produced by a Muslim Councitiahen
ratified as state law. What actually happens teemsgubsuming of the production of the staato the modern state
legislative process. The logic is exclusive state bn certain issues, but because some of thesekmewledged as
belonging to the “religious” and “private” and hetsame time the state cannot just leave thesectdelfor
themselves, the state creates a process through wiase religious laws are then endorsed.
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Ottoman precedent (even if the effect on the prodooof authority and law amongillama’
might be very similar, the relation of the officialama’ to the state is also differefi?).

Such logics of the state are reflected in the aeqrof the Preamble, which begins with
the premise that waqgfs have a “purely religiousntst character” dwgzfuhum hiya thiyya
islamiya mada] and can only be administered by Muslims. It tipeasents a sketch of waqf
administration under Ottoman rule particularly dgriwWI. It follows with the principle that
“the government/ukima has the right fjaqq to supervise the communitie@yw'if] and the
duty to preserve their interestadsali #].” However, it continues, waqgf follows laws takéom
the “religious shara” [al-shafi ‘a al-diniyya which are notably different from those of thetsta
Therefore, it concludes, the supervision of wagfomly required for the necessities of great
public interests/utility ina tagtadih al-marafi’ al-'umamiyya al-'w’'mal.

The tour-de-force of the Preamble, and the premligsving the complex maneuvering
that gives the supervision of the waqgf in the fimgkance to the French mandatory state, consists
in the characterization of waqfs as “religious.” cadcding to the Preamble, “Since waqfs,
established by Muslims intending beneficence amdypal-khayr w-al-taqwi], have a purely
religious Islamic character, they can only be adsténmed by Muslims.” Assigning the adjective
“religious” to these wagfs is a new characterizatione that was un-utterable in thé"x@ntury
(more below). As | have described in chapter light stem from the puzzle that waqfs created
for French jurists who complained: “the waqf doet¢ have an equivalent in our codes; it is
neither a will, nor a gift, nor even a testamentseftiementgubstitutiof’ (Robe 1875:50 cited
in Mercier 1899: 5). Given this perplexing situatidhe French struggled to assign wagfs to a

certain sphere, to classify them as belonging ¢o“#tonomy” or “religion,” in order to govern

8 While one might assume that this solution woultdially leave the production of the so-called religi law
undisrupted, we will see how the creation of su¢Waslim” legislative body rearticulates the fietd law and
knowledge production.
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them: Was it an economic endeavor or an act of ?sAs discussed, in Algeria, the French
placed them within the econorfiyand declared wagqfs previously administered bystate to be
public domain—a measure that incidentally allowdte tsettlement of colons and the
dispossession of the original beneficiaries. Saci Igrab would have been nearly impossible in
Lebanon, especially given the hostility of many Nus to the French mandate and the
conciliatory gestures the French had to extenchémntin order to govern (Eddé 2009). Since
they could not be placed in the economy, the dialetwaqgfs in Lebanon and Syria belonged to
“religion.” %2

Although the juxtaposition of waqfs with “religiousvas novel, | do not intend to
suggest that the modern term for religidin was not used in pre-modern discussions nor that
there was no attempt to actually classify waqgf with certain category of practices. The Arabic
translation of religiondin] and religious ¢lini] gloss over the very distinct meanings that the
Arabic term held prior to the modern eEan implies submission to, surrendering to God. lbals
appears in the Quran in the sense of judgment amidbution as inyawm al-dn (the Day of
Judgment) (El). A widespread definition dih includes faith gman), the practice of iam, and
the interiorization of faithifsan]. Din also signifies habit or customalf ‘ada] and worship &l-
ibada] (al-gamuis al-mukif). Ghaalt’'s famous and massiMéya’ ‘ulam al-dn [La vivification
des sciences de la foconsists of four books that would give an ideaatvthe “religious
sciences” include. They areiliadat (worship practices),adat (habitus in the Aristotlean
understanding)muhlikat (vices,),mundiyat (virtues). In that sense, it forms part of theabin

pair: din/dunyi, whereduny is worldly matters, temptation away from God. Hoee even in

8. One might also compare the French experiencegerid with the British in India (see Powers 1996 an
Kozlowski 1985). The French emphasized the “largkas of wagfs and the potential income it can e
whereas the British focused on its “holy” aspedte French also (quite conveniently)constructed & éegal
subterfuge }ila] to “escape” the law of inheritance and any pastmixpropriations/‘arbitrary’ state seizing.
82 Chapter 4 elaborates how other wagfs (family wegtre placed in the economy.
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this opposition, it is possible to subsume thesddiomatters into the worship of God, as in the
saying that the exercise of public office, anddispensing of advice to rulers, is partiaf.®® In
short, the “Muslim concept [ofiin] denotes above all the Laws [and ethics] which Gaed
promulgated to guide man to his final end, the sabion to these laws (and thus to God), and
the practice of them (acts of worship)” (Bf)Din encompasses all the ways one should live
one’s life as a Muslim. What is crucial in our caséhat in all these various uses of the telfm

it never appears as a separate “sphere.”

Despite an all-encompassing conceptiordiof Muslim scholars nevertheless attempted
to classify such things as waqgf and other practittesformer presents a compelling example of
this. Islamic jurisprudence distinguishes, mostegalty, between “liturgical acts or acts of
worship [ibadat] and ‘transactions’ between particulamsuamalat]” (Johansen 1999: 60). The
former are devotional acts to God, usually compfige sections on ablutions, prayer, fasting,
almsgiving, and pilgrimage; in short, the relatiohman and God, while the latter deal with
relations among men, including sales, rents, imdu@ce, marriage, divorce, etc... Some have
argued that the proper fulfillment of liturgicaltaas left to the Day of Judgment, whereas the
enforcement of bilateral agreements belong to Jvwrluthorities (Johansen 1999). Waqf
founding falls in both these two categories. Don#hthe aim of getting closer to Godyrhd],
it involves a human being’s relation to God. Asirgeteenth century jurist and teacher of the law
of waqgf argued, wagf “can be said to be like waqushiyaizr 1995: 250). However, it also
creates relations between men. The translatorathan 18 century jurist and author of codified
waqgf manual foregoes the liturgical act of waqf-imgk and calls the waqf, the “transaction of

waqf”’ (5). This did not mean that the waqf did betong to the category oin anymore. Both

8 As Laoust remarks on his entry on Ibn TaymiyyHa El, ‘Din is intimately bound up with the temporal.”
8 A more thorough examination of the pre-modernafg#n is called for (as | do famaslaka in chapter 3) using
pre-modern dictionaries likal-Qamas al-Mukir andTaj al- ‘Aras.
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ibadat and mu‘amalat fall within din. Describing wagfs aseligious possessions would have
been an impossible utterance.

A characterization of wagf as religious presuppoaesodern architecture of state,
economy, religion, and law. Affixing the term “rgious” to describe waqfs as possessions
places them in the “sphere of religion,” and therefas part of the “private” affairs of the
community to be managed by the community accordings own laws (which also become
characterized as religioud)ere the classic modern scheme of privatized oelighakes itself
visible through the proclaimed “autonomy” and “ipéd@dence” of the various religious
communities in the running of their “properly retigs” affairs. Article 6 of the 1922 Mandate
regulations states: “Respect for the personal statuithe various people and for their religious
interests shall be fully guaranteed. In particutlag, control and administration of wakfs shall be
exercised in complete accordance with religious daa the dispositions of founders” (Longrigg
1958: 377)F° This article grants “the entitlement to differefjaed] the immunity from the force
of public reason” (Asad 2003: 8) Notably, howeverjs the state that provides such an
immunity, a state that presents itself as outsidthese religious communities, as a “secular”
state. The state, the preamble declares, is thardgan” of the various religious communifiés
(Haut Commissaire 1922: 334). Concurrently, thiscd@tion obscures both the Catholicism of
the French Republic and its use of this Catholidisreecure a connection with and present itself
as a protector of the Christian Maronites, whodsterce was a significant reason for France’s

presence as a mandatory power. Yet, this privateunity only goes so far: Since it is granted

8 The 1926 Constitution enshrines this right in @gi9: “La liberté de conscience est absolue. Bdast homage
au Trés-Haut, I'Etat respecte toutes les confesstbren garantit et protége le libre exercice,ritmn qu'il ne soit
pas porté atteinte a I'ordre public. Il garantilégaent aux populations, a quelque rite qu’ellesaagignnent, le
respect de leur statut personnel et de leurs istéeégieux” (Rapport 1926: 202)

8« 'Etat, tuteur légal des collectivités.”
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by the state, the immunity is not absolute, asPtteamble points out: public utility might require
the intervention of the state, even in these “relig” possessions.

Because of this religious character of wagfs, thduslims” acquired the right to
administer “their” waqgfs according to “religioushari‘a®’ That necessitated the creation of the
Muslim community as a community botutsideand within the nation-state of Lebanon. The
Muslim community, one might argue, already was imag as a community, as anmima’
Ummahowever, likedin, had a multiplicity of meanings (al-Sayyid 1984) &€oth in the Quran
(the group/communityjgma a], followers of prophetsiin, a righteous man that can be a leader)
and in later practice, but it was not necessaestricted in the Quran to a “religious” community
(see al-Sayyid’s discussion pp. 45-7) nor to theslviu community in particular. It had the
potentiality to include all of humanity in its sandering to God, in all of the world becoming
Muslim. It is pregnant with the potential reunifican of humanity in “a single human world in
the name of Islam” (41). That Muslim/human worldnoounity, the universabmma was
however imagined and projected as a universal dlrelrdoracing community, among other
things, through property: the common ownershipaofdland booty (83). While at the beginning
of the conquests, booty and land were divided antibadviuslims, later on Abu Bakr was said to
have made (certain types of) conquered land intgf wdth all Muslims as beneficiaries of the
right of use, so as to allow the new Muslims oktatimes to have access to these |dfids.
Therefore, the French Mandate’s linking of propeatyd community, as in the Preamble’s
statement “waqfs are like the religious privatepemy of the Islamic community’®is not a
novelty. The question of whethevagfs could be thought of as the property of the Muslim

community remains more problematic .

87«3 yajiz an yudrata illa al-muslintin .”
8 «The ownership of kharaj land belonged to the Mustommunity as a whole” (Cuno 1995: 123-4).
8 «Bima anna al-awdf hiya bi-matlabat mulk al¢7'ifa al-islamiyya al-dn.”
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However, the shape and form of the Muslim communitger the French mandatory
nation-state of Lebanon differs radically from tpelitical imaginary of theumma It is a
community among othersoutside the state and circumscribed within thBona The umma
implies a very different vision. In the latter, tbemmunity as a whole had a single leader (single
power) and was invested with the power to decideho leader througkhira [consultation].
The duties of themam reflect his leadership of tiduslim umma “guarding the faith against
heterodoxy, enforcing [Islamic] law and justice veeén disputing parties (...), protection of
peace in the territory of Islam and is defense regja@xternal enemies, (...)receiving the legal
alms, taxes” etc...(El). In contrast, the French died the Muslim community in Lebanon from
the larger Muslimummaand from the state and created for it (and forheagn-Muslim)
community a different “official” leader/representat to the state, the mufti (and the patriarch).
The duties of this leader become restricted td*speitual well-being” of the congregation and
to (what comes to be defined as) “personal statusith includes waqgf. By doing so, the Decree
actually straddles a difficult line. It places thmwv of waqgfs in the hands of the Muslim
community, as a “religious” and therefore privabeitéide of the state) matter, while one of its
claims to sovereignty stems from its exclusive paithn and administration of law. The
handing down of jurisdiction to the Muslim commuynibver these affairs occurs through a
delegation of legislative power to the Supreme Waqgtincil. The decisions of the Supreme
Wagqf Council are then ratified as state law. Theation of such a council therefore concentrates
the production of law on issues like waqf in thadsnot the Muslim community and its many
jurists wherever they may be but to the Lebanepessentatives (at first appointed, but then

elected) of the Supreme Waqf Council.
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State Production of Waqf Law: the Supreme Wagqgf Counil

The 1922 Decree officially consecrates the radraalbdern Ottoman nineteenth-century
changes in state and law: taking the legislatiorwaqf matters from the hands of the scholarly
community of jurists and placing them into the harad the Supreme Waqgf Council, which
becomes the highest legislative and administragivority for the supervision of the waqgfs
(Article 5). The Council was therefore made resgaasfor legislative changes (pertaining
particularly to financial matters). Starting withrtisle 6 that defines the responsibilities of the
Wagqf Council, the Council is made responsible feciding on the “ways that local directors and
wagf administrators should follow in the adminisitva of general/public and familial waqfalf
awaqaf al- umamiyya w-al-ahliyyq” Therefore, while the Article still assumes atahcedes that
some wagqfs are administered by their own admin@msa—persons distinct from the Directorate,
the Director, and his various local delegates—#ves|these independent administrators are to
follow are now issued by the Council. The Counai dhe Directorate more generally assumes
the responsibility of legislating on all waqgf affgi and for all waqgfs: the Council decides on “the
amendments to be introduced, according to the ‘sham the laws particular to Islamic Waqfs”
(Article 6.1).

Such a statement supposes that the ‘legislatirghbers of the Council are familiar with
the sharia, and assumes a single law for waqgf and a singtg {@w-making body, the Council.
If the only enforceable waqgf law is the one prodlbg the Council, the legislative efforts of
other jurists-scholars become much less centrédegroduction of waqgf law. It will be recalled
that Ottoman wagqf law was elaborated in a wholeybailiterature by jurists (through waqgf
manuals figh books, fatwas, epistles, etc...). The relevancehisf body of literature becomes

much less evident when the State adopts a pantiadesion of this body or even other
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legislations elaborated by the Council (which haths jurists on it but did not give them free
reign) as “the” law of waqf administration comesapplied on all wagfs. This process puts at
a further remove the pre-nineteenth century Ottomaittiplicity of laws and of law-producing
scholar-jurists. It does follow that waqf law pregd outside the bounds of the Council does not
make its way into state-sanctioned wagf law, ot,tas | will show in contemporary Beirut, the
boundaries between state and non-state scholaasaskear as they appear to be from such an
Article. As | will elaborate further below, the disction between state and non-statama’ is
much more blurred because of the blurriness obtate as an entity, where appeal to the fiction
of the fixity of the state is used to actually aegte between the views of the various scholars.
The process of production of waqgf-law itself nomdtiss does not assume such independent

scholars engaged in a hermeneutic effort for tloelyction of law.

Jurisdiction in Supervision: General Supervision oflslamic Wagqfs, “Shari‘a” Judges (aka
gadis), and the French Mandatory Authorities

Decree 753 does not stop at extending legislatbveep over all wagfs to the Directorate,
it also gives the General Waqgf Supervisor jurisdictover all wagfs, including those that had
been exempt from such jurisdiction during Ottomimes. Article 21 states: “As the General
Wagf Supervisor, he can oversee/contrplirfigibu] the actions and administration of the
administrator of general/public and familial wafgé-awaqaf al- umzmiyya w-al-ahliyydand the
directors of charitable Islamic associations wheatdweir purposes are. He also works to force
the [above-mentioned] administrators and directorcomply with the rules of the codes in
effect [mariyya] and the founding documents of the associatiods.’had the right to audit and

examine the work of these administrators and dirsctThis Article therefore extends the
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jurisdiction of supervision of the so-called exematgfs over to the General Supervision, which
basically obliterates the category of exempt wagfswaqfs are now supervised by the General
Supervisior?® The gadis have lost any jurisdiction they had twaet the supervision of wagfs.

Nevertheless, the Decree does not specify any gsateough which this auditing is to
happen. Therefore, while Decree 753 extends thedjation over supervision of all waqgfs to the
General Supervision, the process of auditing resaimsystematic, and un-enforced unless a
particular Director or a particular waqf or caseneoto the fore, either out of zeal (some might
say rapaciousness), a dispute, problem, or coniplihile the absence of systematic auditing
might appear as a lack of actual enforcement,avided space for maneuvering around wagqgfs
and people.

While the Decree placed the production of waqf éad waqf administration in the hands
of the General Supervision, effectively, it leftttee French High Commissioner the last word in
any decision any of the bodies of the General Sugien could take. One might recall that the
Preamble puts forward the premise that the govembnias the right to supervise the
communities and the work of their representatiwgkile limiting such an intervention and
supervision to the “great reasons of public utiliffhe powers of the High Commissioner were
far from limited however. In general, the openimggcées and definitions of the new directorate
do not hide the High Commissioner’s role in the adstration. Indeed, the Directorate General
of Wagf, an independent, “purely Islamidslpmiyya mada], authority, with its financial and
administrative independence, is directly attachi@tli[a ra’sar] to the High Commissioner or

his representative. (Article 2). It is he who appeithe General Supervisor; he can also dismiss

% Article 23 shows this extension of jurisdiction imaking the Supervisor of wagfs the legal represemt of both
“public and family waqfs.” The full text reads: Asrepresentative of the Islamic Wagfs, the Superndan make
lawsuits (...) or can represent the waqfs in any lai@sabout public and family wagfs.
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him at any time (Article 24). Hence, the Genergb&uwisor and his decisions are at the mercy of
the High Commissioner, who ultimately functionsaagpresentative of French power.

Examining how members of both Council and Committeee chosen, how often they
met, and how they operated also shows that thewem were also much more limited. Both
Council and Committee, mostly appointed, come auparipheral to the functioning of the
Directorate, especially as the Council meets twigeear and the Committee once. The Council
totals ten members, 6 of which are “natural membdhnat is members who are de facto part of
the Council because of their position: the direcibthe General Supervision and the highest
sharia judges in each of Beirut, Damascus, Aleppo, aatdHia, and the shaai judge of appeal
(all of which are positions to which judges are @pfed after examinations). It also had a
“representative of the Muslim communitya’jfa]” (Article 9.2) in each of the four cities
appointedby the local government (the French?) after cdasah with the local Muslim
community of scholarsfilamz’ al-islam|. The members of the Wagf Committee are the samne a
those of the Council with the addition of local Wwaliyectors, a representative of each of the
[local] committeesl[j an] of theqada’s [county] and théwa' s°* [district].

Representatives on all boards were therefore agabutirectly or indirectly by the High
Commissioner. In addition, all bodies were to répothim or to his representative. The Council
was to inform the High Commissioner of anythingglal mughayiran I-il-qanizn]. Only he can
decide on an extraordinary Council meeting (otlemtthe two mentioned in the Decision).
Decree 753 also makes his representative, his @dors real-estate matters, the only means of
communication between the General Supervision #inotleer state administrations during the
whole mandate. This was in line with the generahmea of French administration, where

Lebanese directors-generals holding the executiweepwere supposed to be the right hand of

I These committees take on the local administraifomaqfs in smaller towns and remote areas.
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the governor of Lebanon, but “real power in the sulstration lay in the hands of the French
‘advisers™ (Traboulsi 2007: 88). Finally, and mastportantly, no decision taken by any of the
bodies of the General Supervision could be effeatinless the High Commissioner ratified it.
While the newly created General Supervision agpéarreplace the Ottoman Waqf
Ministry and to continue along the lines and eventhier the changes that Ministry had
introduced (production of waqf law by the State asstriction of waqf supervisory jurisdiction
by judges), the actual setup and functioning of @®meral Supervision shows a very different
relation to the State. The Ottoman Wagf Ministryswaart and parcel of the Ottoman Muslim
state, whose attempt at waqf administration, sugierv, and waqf law-making stems from the
Islamic tradition. If the sultan could actually rewe waqf supervision from the hands of judges,
it was because their power to do so originally eateah from him; he delegates such power. In
fact, he could make an argument from within thelitran for such a restriction of jurisdiction.
The French created General Supervision is actaallpdependenauthority, which hands waqgf
administration, supervision, and waqf law-makinghite Muslim community. However, because
its claims of sovereignty stem partly from its ersiVe production and administration of law, the
State effectively retains the power to ratify adlctsions of the Supervision, except the ones that
are based on the shai In addition, based on claims of “public utilityt reserves the right to
supervise the Supervision. As we have seen, thpérgision was so tight that it almost

amounted to French Mandatory State administraiopervision, and legislation over wagfs.
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V. TRANSITIONS

The nominal control Decision 753 gave to the Mustommunity over the waqgfs remained
proved controversial and was heavily contestedohifirmed to many that the French were
acting as a colonial power, intent on “wreckinggielus foundations’ and land-grabbing at the
expense of the Muslim community. Gennardi, the smivio the High Commissioner on real-
estate and his representative at the General Sajperwof Waqfs, reported “lack of cooperation
by local governments and wagqf officials” (Kupfersuldt 103) from the beginnings of the
implementation of Decision 753. Writing on 11 Sepber 1921, he complained that “the Beirut
mufti refuses to work with the local waqgf commiti@ed thwarts the collection of waqgf revenue”
(Kupferschmidt 103). Similar resistance erupte@amascus and Aleppo. The opposition to the
Decree and to French control (from the differerttesi of the French Mandate, including
Damascus, Aleppo, Beirut, Tripoli) gathered andaoiged a Waqgf Congress in 1930 in Aleppo,
creating a Waqf Defense Committee consisting oin2#nbers. It comes as no surprise then that
the Supreme Waqf Council issued a Decision in 1@3€e-organize the waqgf administration
with the aim of effectively handing the adminisimat to the “Muslim community” through
lifting the High Commissioner’s hand from admington and transferring its delegation to the

control of elected boards.

Jurisdiction over Waqf administration and Supervision: the “Muslim community” (via the
General Supervision) and Sharia Judges
Decision 10 of 1930 reversed one of the “advanttest’ Decree 753 had made in relation

to the Ottoman reforms. While Decree 753 had exdrtie Directorate’supervision over all

92“Ruiner les foundations pieuses”
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wadfs, therefore eradicating any “exempt” waqgfs anbjectingall waqfs to the supervision of
the General Supervision, Decision 10 reversed éxéénsion of jurisdiction of the General
Supervision and gave it back to the stamourts’ The first article states that very clearly:
“Elected councils with the support of Directorases entrusted with the administration of seized
wagfs and with the supervision over appended didatwaqfs. Supervision and inspection of
family waqfs and exempt wagfs revert to the slaarourts.” Instead of concentrating supervision
of wagfs in the Supervision, Decision 10 split tjugsdiction between the Supervision and the
sharia courts, in line with the argument that Muslimswdd be allowed to exercise control over
their waqgfs according to the shari which as shown in section 1 of this chapter algteft
supervision of wagfs to the judges. This divisioh jurisdiction remains to this day, and
continues to cause competition between the couddlee Directorate General of Islamic Waqfs
(the new name for General Supervision), as wektasggles in determining jurisdiction over
cases (more below).

Decision 1930 represents an attempt to redressathieol the French State had over the
General Supervision by putting into action the rolaf the Preamble to the 1922 decision: that
the waqfs are “religious possessions of the Muslammunity” and that only Muslims have the
right to administer therif’ It is important to note that waqfs, as we desctilrechapter one, in

the Ottoman practices did not belong to anyondéd@od. Their ownership reverted to him, and

% Note that as for the Ottoman period, this wasamogxtension of state control over areas that wereontrolled
by the state. It is a change of jurisdiction betwthee different state apparatuses: the DGW andtibga courts. In
both cases, legislation on waqf is issued by th@ré&ue Islamic Legal Council.

% Replacing a single General Supervision for bothizSand Lebanon, the 1930 Decision proceeded to a
decentralization that took the shape of four déférdirectorates for each of Damascus, Aleppo,uBeand Latakia
(Article 2)—providing a certain degree of contiryuitith the Ottoman administrative divisions (ea¢iBeirut,
Damascus, and Aleppo had their own waqgf administra). The jurisdiction of each directorate actyadifers to
this Ottoman administrative past. For instanceattea under the jurisdiction of “the Damascus Dorte is all the
land of the previous Damascus province” (ArticleEBch directorate (Damascus, Aleppo, Beirut, aa@dkia) had
its own director. In addition, each of the fouretitorates supervises any local wagf offices prasdig
administrative sub-divisions (countydda’] and district iwa’']). The new decree emphasizes local waqf
administration and local knowledge in counties distkicts under the supervision of the local maftiocal imam
(Article 8).
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the beneficiaries had rights to their usufruct.discussed in the first section of this chapterirthe
administrators could be designated by the foundard, in case these were extinct, it was the
judges who guaranteed the rights of the benefesarusually the poor (not the Muslim
community). The Ottoman State took over a lot & phrisdiction of the judges in the Waqf
Ministry (section 2). But, when the French Mandgt@tate replaced the Ottomans, the
independence of the Muslim community in the adntiat®on of the waqfs was advanced, and
therefore wagf administration was to be divorcemhfrthe State. With the aim of handing the
administration of waqgfs to the “Muslim communitys @ prerogative outside of the state, the
1930 Decision createelectedadministrative and scholarly counéiswith extensive executive
powers, dwarfing the power of the appointed Direcibhe electing body representing the
Muslim community was a new Islamic Electoral Colir@ council that came to acquire a

major role especially after Independence in thetgle of boards and most importantly the mulfti

% As the Directorate fulfills the role of administvafor the seized wagfs, one notices that the 8=cow
distinguishes between the different tasks of thaiastrators and hands them to two different colgnci
administrative and scholarly. As described in ih&t Eection of this chapter, the administratoa afaqf is
responsible for repairing, renting/exploiting, eatling revenues, and distributing them to benefiesa He also
designates these beneficiaries, when the foundiegrdent does not specify or name them, such aapipeintment
of imams, callers for prayer, janitors, etc. DemisiO divides these tasks between two separatésstide
administrative council and the scholarly councilcB a division confirms the newly founded distinatbetween
economy and religion, and hands each of taskgitfiexent expert. The administrative council’s coilmluties fall
mostly under a financial umbrella (Article 24): supision of the budget and the expenses, decidingpairs and
construction of waqf lots (from the bidding of dgsito the auditing of accounting), renting out wadfassets,
auditing the accounts of appended waqfs, auditisgekpenses of the Directorate and legally prosegany
irregularities. It also approves the trimester4ig @nnual reports of the expenses and activitidéseoDirectorate.
Such activities are termed as caring for the “edeof the waqf” (see chapter 3). The scholarlyncdis main task
is the examination of the candidates to the raligipositions and their appointment according taQtteman code
of Tawjith al-Jihat and taking decision about the legal matters rdisetthe director or the administrative council. It
also functions as a “guard” that checks that thesitens of the administrative council on the acdmgof the
appended wagfs and the seizing of certain waqffocarto the shafra (my analysis). The Decree also creates a
“classification committee” that is to inventory addssify all religious buildings from mosques thaols to
charitable foundations, with all their employeés.thsks seem to be a “rationalization” and statfidation of the
employees. Three classes of such buildings ar¢éette@ach with a certain number of employees, alatiss. Long
gone the days when founders decided on these!
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himself2®

These administrative and scholarly councils toakssthof the executive authority in
wagqf administration, replacing the single-handethiadstration of the Director, who retained a

modicum of power in “small” decisions.

The State and The General Supervision
Appointments and Elections

The “independence/autonomy” of the Muslim commumigs granted by the state, which
however retained the right to intervene for “reasah public interest.” The 1930 Decision
makes the four directorates ultimately accountablg#r the supervision of the heads of states in
Syria and Lebanon. The decision specifies thatetlae the Prime Minister in Syria and “the
highest Muslim religious functionary” in Lebanondam Latakia. This distinction lies in the
possibility of a Christian being the Lebanese Pridhiaister, which would defeat the whole
purpose of entrusting the administration of Islamangfs to the Muslim community. Therefore,
in Lebanon, making the Prime Minister the stateresentative to which the wagfs were
accountable was impossible. This defining clausautiilly illustrates the processes of
“secular” state formation as it highlights the eras and assumptions of this order. Because
Syria, as was created under the mandate, was anMinngljority state, the Article did not specify
a “Muslim” Prime Minister. However, as the case f@mbanon proves, that is exactly what is
required. A very similar process occurred during fbrmation of the modern “secular” states of

Europe, whose Christian majority could then becommenarked and secular. As Anidjar

% The Electoral Council comprised all Muslim depstid some 32 members representing Muslims irgliber
professions (lawyers, engineers, pharmacists, stthplars, waqgf administrators, official Islamitacitable
associations, and the highest Muslim officials.gesl, the mufti, the Wagqf Director, and the represere of the
descendants of the Prophet Muhammad. The Elec@onatcil, following very strict rules for its meegirand
voting, elects the members of the scholarly couaed then those of the administrative council. Biscture was
retained after independence, but the compositichetlectoral committee is subject to constanatieh
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eloquently puts it, “Christianity (that is, to dlgr this one last time, Western Christendom)
judged and named itself, iéincarnateditself as secular” (2006: 60). It is this very geisethat
hides the majority’s religion and makes it unmark#gat could illuminate the contemporary
European feeling of “threat” from its “minoritied”

However, the question remains; why specify the ésgtreligious” Muslim functionary
instead of the highest Muslim functionary? A “pragim’ answer is possible. Given the
Christian ‘majority’ in the newly founded Lebanestate, neither the president, nor the speaker
of the parliament, nor the prime minister was Muslup until 19272 Given that situation,
determining the highest among the deputies andstersi would have been a difficult task.
Therefore, the specification of the highest “radigs” functionary serves to unlock this bind and
restrict it to a few contenders whose “highest’hawity could be easier to determine. In fact, the
guestion of whom the “highest Muslim religious ftinoary” in Lebanon is more complicated
than it appears. While contenders include shacourt judges (or the Supreme Judge) and
muftis > determining which one of these would be the “hgsheaused contention, especially
since Tripoli and Sayda each had their own muftid gudges and Tripoli boasted many a
learned scholar® The adjective “highest” Muslim religious functiayareferred to an
individual's location in the state hierarchy ratllean the most learned or authoritative scholar.
In addition, the new logic that the Lebanese nasiate instated appears in the primacy and

preference given to the Beirut mufti. Thus the cefitpn was between the highest judicial

9 As is probably clear from the argument | am présgn! do think that the process is particulaflaristianity.

%n 1927, Muhammad al-Jisr was the first Muslimotzupy any of these positions—he was a speakéeof t
parliament.

I the Prime Minister had not yet been designatedhi®Muslims—this was to happen 1942 in the natiaat fl-
mithaq al-werani]

1% This competition appears in the staffing of thegMaupervision at its creation. . The first presigelect of the
Supreme Council was judge Muhammad al-KéstL869) (alHat 1984:19), who had served as the head secretary
of the Beirut Ottoman court for a long while andiltihe retreat of the Ottomans. The General Supernfrom

1922 to 1940 was Shafal-Malak from Tripoli (alHat 1984: 19).
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authority (in the shara courts) and the mufti. This competition betwe®ss tivo organs was to
become a long-enduring one, which still manifesseli up to this day. During the French
Mandate, the highest authority on waqgfs had beemgdd: al-qudat al-Kast, given his long
experience in the Ottoman courts. However Hablal argues, after the void left by the illness
of al-Kast, who was the “only qualified functionary and thghest authority on waqgf affairs,”
that the question of who had the attributes of theyhest Muslim religious employee
[muwaaf]” came to the fore. The question was addressed@etonardi, who responded that the
mufti held these qualificationS; therefore making the mufti the highest authority wagf.
Thus, the mufti became a key figure in the admiaigin of waqfs, as he was responsible for the
appointment of the director (Article*?§ who was accountable to hitf?

It ostensibly seems, therefore, that the waqgf athtnation was handed over to the
Muslim community, as elected boards and a muftieappd director carried most administrative
duties. However, the mufti’'s appointment originatezin the president of the state, in keeping
with Ottoman practice. Indeed, at the end of th® déntury, as outlined in Article 38 of a 1913
[1331] Ottoman law on “gadis and sHarfunctionaries” a local committee of schot8telected
three possibilities for a mufti, one of which theeik Ul-Islam appointed (dfit 1984: 41, Wal
1993: 254). Muftis at that point held their posititor their lifetimes, so when the French had
arrived, there was already a mufti (MustafadllaQuestions occurred at Naja’'s death in 1932 as
to how a colonial Christian power, whose authoaityl right to govern the region and Muslims

in particular had been, and were still, challengaalild actually select and appoint a mulfti, the

101 would need to find out more about this processi how this happened and why. It is also relaietie re-
organization of the shaa judiciary and the elimination of the qadi

192The article actually uses the passive: “A direigappointed in each directorate”

103 post-colonial Decree 118/1955 makes him the “righeference for Islamic wagfs” (Article 3).

1941t was composed of all those who taught at mosquesirasas, preached, as well as Muslim elect-menalb¢he
provincial administrative council and municipal oci.
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Muslim religious head of the community® The electing boar® solved the problem by
selecting itself a “winning” candidate, Muhammadwfa Khalid. The president, Charles
Debbas merely ratified the decision of the boardidsuing a presidential decremdrsim
jumhiri]. However, the practice was not institutionalizedl when Khlid passed away in 1951,
eight years after the independence, time was m@peafnew legislation for the procedure of
election of the mufti. The same Islamic Electorau@cil that elected the members of the

Supreme Wagqgf Council was made to elect the mulfti.

Financial Independence and the State

The budget of the DGIW derives from two types ofemues, the ordinary and the
extraordinary. The latter come from exchanges,, fgéts, donations, and wills. The ordinary
revenues consist of rents of built plots, of uniipiiots, long leases, and various sorts of other
revenues. From this budget, the DGIW disburseshfitual and unexpected expenditures.
Habitual expenses include the salaries of the eyeplo at the DGIW, general administrative
expenses, the allowances of the clergy ¢t al-din”], social expenses like fellowships as well as
general and particular donations, costs of maimesaand renovation of existing structures,
retirement plans, and foreseeable equipment fatiagi structures. Extraordinary expenses are
those that allow the DGIW to expand its activitidke new works and their necessary
equipment. From this picture, the DGIW appearsaweeithe financial independence of a public

authority.

195 One can see this reluctance and distrust in raf@’s refusal of taking on the title mufti of thebanese
Republic that General Gouraud offered him in 19%0dad of the mufti of Beirut (al-Wali 1993: 25He was
forced, nonetheless, under threats of arrest aortigton to assist to the ceremony of proclamatibGreater
Lebanon on the side of Gouraud (Eddé 2009: 17)

1961t was composed of 36 Beiruti scholars and conderighe house of Muhammad al-Kasho was the chief
justice[cadT al-qudat, a position that was eliminated at his deathl dther candidates were : Muhammad al-Unsi,
Sad Ayyas, Muhammad Sad Ayyas, Mustafa Ghalayi, amd MuhammadUmar Barhr. Khaled won with a
majority of 22 votes.
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However, looking more closely into revenues andeasps starts to complicate the
picture. For instance, what are the revenues ldbag “various sorts”™? The Financial
Regulations of the DGIW (22 March 1926) describeteagth some of these various sorts of
other revenues. These include “fixed amounts frbenttansmission of the tithe [land tax] and
otherpublic revenuewed from the State to the DGIW” (DGIW 1959: 85 andal-Hat 1984:
102). This situation derives from Ottoman practiadésdelegating and giving rights of tax
collection to individuals, who sometimes made theta waqf. What this practice translates to in
modern parlance is an earmarking of the revenwes faxes of citizens to go in the budget of
the DGIW, making the financial independence of B@IW since it meant that Ministry of
Finance owes some of its citizens taxes to the DGIWerefore, the so-called financial
independence of the DGIW appears to be much coatplic and its ambiguous connection to
the state is revealed as we observe money cirogléetween the various state ministries and

public authorities.

Public Authority and the State

The contradictions incurred by DGIW between itseipendence from and connection to
the state lies in its very nature, its public cletea— its foundation as a “public authority.” Such
a form, while (theoretically) granting the DGIW &ncial and administrative independence, is
actually very much bound to the state. Bt&eneeds tacknowledge that mosques and wagfs
are public utilities (a public need that should be satisfied or a pugbod, not profit), and
important to be fulfiled (and therefore should nm¢ left to individual initiatives/ effort/

enterprise) and are best served if administeredpeddently (Yakan 1963:128Y. The French

97 There are other legal theories on whether it ipwitility that defines administrative law, whidfakan outlines
(1963: 144-154).
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mandatory powers actually saw waqgfs as a way ffl ftiese public utilities like education.
“Les wakfs généraux, en raison de leur charactareetsel d’oeuvre de bienfaisance, peuvent
donner en Syrie un revenue qui permettra d’augmesited’élargirles ceuvres d’assistance
publique de couvrir entierement le budget du culte musnintéaider aussi, dans une notable
proportion, les ceuvres d’enseignements du droitdetla littérature musulmane” (Haut
Commissaire 1922: 333). We see here that the Haghraissioner actually treats waqfs as a way
to provide some of the public goods that the gtadeides: education and poor relief.

One itspublic utility character was recognized, the legislative needguhss daw to
create the DGIW. It can also be dissolved if tregestlecides that public utility is no more of
needed. It acquires privileges of state institigibacause of this fact. However, it also submits to
the “administrative tutelage [of the state] so tlitadoes not overextend the [jurisdiction]
legislation that created it(...). The manner of suiggon differs; the central authorities can
approve the public corporation’s decisions beftegrtapplication, or it can supervise and audit
its accounting” (Yakan 1963:208). The DGIW therefalways remains suspended between
autonomy and dependence, at the margin of the stadiethat is what the Decision that | opened

with this chapter highlights.

V. DECISION 42 0F 2003

The DGIW as State Apparatus
In 2003, the Supreme Islamic Legal Coulf€iissued a decisidf (Decision 42) requiring any

new mosque to have the Directorate General of Islaiagfs as its administrator, even if a

1%As we discussed above, the Supreme Islamic Legah€iohad jurisdiction over waqf legislation. More
generally, in Lebanon, the legislative power isgisted in the Parliamennpjlis al-nuwwib], who can delegate this
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private individual or an association had funded atnstruction and upkeep. Decision 42
mobilizes the authority of the State to project #ppearance that the DGIW is part of the State
apparatus. The Decision appeared in the officiaktia of the Lebanese Republic and the mufti
of the Lebanese Republic signed it. It appealsravipus state regulations to authorize itself.
Decision 42 makes three innovations with respedhéprocess of mosque building and waqf
administration. First, anyone who desires to bailchosque or prayer hall needs to first request
written approval from the DGIW on the plans andding permit documents and then make the
DGIW the administrator (this counters the use drish courts and their judges who allow
founders to make whomever they want as adminisgpfdrticle 1B]. They also need to make
the plot or part thereof where the mosque/pray#rskends into a waqgf (this counters any claim
that Islamic organizations might lay using differéegal opinions to say that a prayer hall does
not need to be a waqf) [Article 1D]. Finally, noganization, institution, associati¢gjam iyya,
mu’assasa, dbira, hay’d, or similar organism can take any existing or nea@sque or prayer
hall as its headquarters, base, address, or prveq& from whichever private authority, and for
whatever purposes, subjects, or activities (thisnters the use of the Ministry of Interior to
circumvent passing through the DGIW AND the starcourts) [Article 1H]. Despite these
allusions to an overarching control over Muslim iesd systems and institutions, in the
following sections | will show that, in fact, the @W’s self-proclaimed authority was

challenged by the other organs of the state, Isatlay individuals from within it and without it.

legislative power to the Cabinet in certain mattefee Supreme Islamic Legal Council was givendiadive power
on the religious affairs on the Muslims.

19911 the legal hierarchy, a decisioefar] is at the lowest of the scale, followed by Legiale Decreesmarasim
ishtira ‘iyya], Laws [gawanin], the Constitution, and International Conventions.
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Challenges to the DGIW as a Public Authority
The Circulation of Waqgf Objects among Various StaA@paratuses

The Mandate debates over the authority responsislevaqfs continued in the post-
colonial period. Indeed, the claim that the moscaresa public utility does not necessarily imply
that the DGIW should be responsible for their adstiation, as Decision 42 does. Indeed, two
other state apparatuses can present contendeushicagask: shaa courts and the Ministry of
Interior. The issuing of the wagf-foundation desdinder the jurisdiction of the sharicourts-*°
Any waqf deed, in order to be effective, needsdallafted by a shad judge and registered at
the sharia court. Article 17 of the Organization of SharCourts of 1962tdnZm al-maakim
al-shariyya] describes the jurisdiction of these courts atugiag “the wadf, its rules, binding-
ness, validity, necessary conditions, beneficiatiégno.14). It also includes the appointment of
administrators of the family wagfs (no.15), depositof the administrators of family waqfs or
exempt waqgfs and the decision on how much money theed, giving permissions to
administrators and the administrator of purely fgmiaqgf, drafting and recording the waqf deed
according to its rulesfzl]. The DGIW was the administrator of its own mosgjaad wadqfs, but
was not involved in the supervision of family osasiations’ wagfs—that was the responsibility
of the sharia courts. The administration of the DGIW and thaslearia courts are actually
separate (they are housed in two different builslindgn addition, the shada courts report

directly to the Prime Ministry and do not fall umdbe purview of the mufti. Even more, these

10 Note how Sunni is un-marked. For instance, the@up Islamic Legal council is the Sunni one, thét&hbne is
qualified with Shiite. See Max Weiss (2010) on fitnenation of Shiite identity in French Mandate Laba.
M1« pukmuhu, lugmuhu,sishatuhu, shufizuhu, isthgaquhu, gismatuhu gismatfz wa ‘umran”
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two state apparatuses did not have an official duwetic procedure that required
communication and information sharifg.

Another contender for the supervision of mosqueshes Ministry of Interior. Most
Islamic organizations are NGOs and associations réeive a permit from the Ministry of
Interior. Instead of registering mosques as wanfsharia courts, associations could use the
jurisdiction of the Ministry of Interior over NGOand have mosques as their headquarters. In
that case, neither shaicourts nor the DGIW have supervisory power. Degcig2 attempts to
restrict this possibility by prohibiting any assa@dbn to have a mosque for headquarters.
However, given the many points at which the jugtidn of this or that organ of the state is
impossible to determine, Decision 42 conjures aagenof a coherent state that the DGIW is to

occupy.

The Circulation of Persons between the State Appgasaand “Private Entities”[jih at khassa]
Decision 42 portrays the DGIW in opposition to ongations, institutions, associations
[[am iyya, mu’assasa,abira, hay’d, or similar private bodies. The DGIW appears ag pf the
state apparatus distinct from such private assoomt The DGIW, however, does not have the
resources to staff all mosques from the graduattéts sharia schoof:** It cannot control the
affiliations of its religious staf—even if it hathe power to dismiss them because of
misconduct and even if it specifies in its regulations thag¢yt cannot enroll in any political

parties or unions (as defined in Article 35 of #hé@ministrative Regulations of the DGIW, 3

112 Hajj Tawfiq recounts how he sent a list of the wagqfs of thedhd hsan to the GDIW when Maran Qabtant
was its director, and how Qabity's reply was “thank you very much, but this wilt eh a desk and will not be
useful,” because the DGIW does not have jurisdictiver such wagfs. The lawyer of the DGIW compldiagout
the lack of coordination between the DGIW and tharia courts.

13 Kulliyat al-Shar‘a and Azhar Luban.

14 5ee for example the case of Malatsp://www.al-akhbar.com/ar/node/32818
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April 1980). Therefore, many of the religious staffid employees of the DGIW belong to the
very associations whose activities in and admiatgtn of mosques Decision 42 attempts to
restrict. Conversely, many private organizationgehan their boards official employees. Let me
illustrate with two examples.

Sheikh Muhammad is the resident imam at one of rffusques administered and
supervised by the DGIW. He is beloved by the wagbrs. As one of them, Samer, explained,
“He keeps the sermon short and to the point, doesamble, and does not rebuke constantly—
preaching to the converted, we who go to the mosgpeay.” Samer was very surprised to hear
that Sheikh Muhammad was a very active membereofiméa Islamiyya [Islamic Group]. The
Jamaa has been very closely associated with the Egyptuslim Brotherhood since its
inception in the early fifties. Echoing the ideojogf the Brotherhood, it lamented the state of
Muslims in the world and in Lebanon in particular:prey to materialist desires, abandoning
Islam, lured by the West and its values. It tookmfiself spreading the Message of the Quran
and organizing Muslims in a society where “Islamwidobe the measure of the individual’s
actions.™*® Implicit in the Jama discourse is a critique of the official represgéines of the
Muslims, the mufti and the institutions that stdadofficial Islam, which people refer to asD
al-Fatwa.''® Therefore, while the association to which Sheikhhiimmad belonged was highly
critical of the DGIW and Br al-Fatva in general, he was able to secure himself a posdt a
mosque the DGIW administered. Negotiation betwdenDGIW and “private organizations”

then seems to happen on an individual basis, rédtier them standing on two ends of a

115 From their websitehttp://www.al-jamaa.org/pageother.php?catsmktbaFhe Jama distinguihed itself from
its sister organizationJanmz ‘at ‘Ibad al-Rahnan” by its political positions and its military actis: supporting
transnational Islamic struggles and the Palesticéarse. Up to the past few years, for instance, were very much
in line with Hizbullah's positions, especially irmfiament.

18 Dar al-Fatwa, literally the house of fatwa. The coexpihat houses the mufti and the institutions Gtiafl

Islam, representing Muslims to the State. It isdusguratively to refer to the official religious ilim authority.
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spectrum. When the DGIW mobilizes such a tropendépendence and opposition between the
DGIW and private organizations, it is to make ansl@an the control of mosques and to try to
silence some of the groups challenging its authamid its fulfillment of its duties as a leader of
Muslims.

The reverse coin of members of organizations autou) in the corridors and mosques of
the DGIW are state employees staffing the waqf doaf various “private” organizations. Both
the Attorney General at the Sunni skarcourt, Samn ‘Aliye (the “boss of all these judges”
according to Hajj Tavif]), and the Inspector General at the Supreme ‘shaadurt, Faw
Adham, are on the waqf board of tBar and lkzsan. The organization is an Islamic one that
recently converted itself to a waqf, whose mainppse is the provision of education, on all
levels. The new campus of the Arab University imblyye, part of the waqf of thBirr and
|hsan, includes a mosque that is not under the admatistr of the DGIW or any formal state
apparatus. As a prominent member of the organizatiajj Tawiq asks, “Who is going to stand
against us, unless there is a reason?” If it isvlrg people who are requesting mosques to be
administered by the DGIW who are administering sahthe mosques outside the DGIW, the
constructed opposition in the administration of quess becomes not an opposition between
private organizations and the DGIW control of massju but one between particular

organizations and those dominating the DGIW.

Decision 42 embodies a mobilization of the trop¢hef state and an appeal to its stability
and authority by a certain group in order to sikettte challenges it is receiving. Telling in that
regard is the statement of the mufti when | askeddbout the reasons behind the Decision. “It

was different movements, associations, and paft@sa hizbiyyd producing sheikhs and
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students, each on their own, without approval, emallenging the authority of th@ar.” Such
challenges pushed him to try and put an end tehhes it was producing. What is untypical for
an Islamic authority is the tool deployed in ordersilence these various groups: legislation.
Indeed, while the diversity of legal opinions midiet the main characteristic of Islamic Law, the
various weights they afford derive from both therah@and epistemological authority of their
authors. Instead of using such epistemic and naartdority, which is also one of the bases of
the challenges to the DGIW and official Islam, twmter the claims of other groups, the DGIW

used state law as a way to silence them.

CONCLUSION

In this chapter, by focusing on various momentshie administration of waqf, | have
attempted to bring forth the fundamentally différéogic of modern power but also to point at
the incompleteness and the contradictions this wegler engenders. It is not that waqf
administration and supervision have been taken byethe state, but that this is an always
incomplete project that forever calls for new afpesnat control. The modern project is always
so: a project. While in some sense, modern powgeas to have an overwhelming logic, when
examining it in one particular area, here waqf adstiation, its ambiguities and contradictions
come forth. What surfaces, as the various momédntrate, are constant re-articulations with
changing conditions.

When an Ottoman Muslim state attempts to take thesisupervision and administration
of wagf and monopolize the production of law, aratjaw in particular, it does so drawing on
arguments from within the Islamic tradition but alsdvances a new ideal of “good

management.” Most of the laws it introduces usimetechniques of micromanagement with
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standardized procedures of accounting and caloulategulations in Foucault's terminology,
making wagfs a resource to be managed and madewo @/hen a French colonial power takes
over the state apparatus, the techniques througthwiagfs are governed, the approach to waqf
as “real-estate wealth,” and the form of a certesliwaqf ministry/directorate remain the same;
these are modern techniques of government, onet isayh However, new arguments and a new
arrangement reflecting the different relationshgiween the state and the Muslim population
(now conceived as a community among others) ararambd. The state places waqgf within the
domain of the religious and creates it as a patmynthe Muslim community owns and
administers collectively. Because the state itdefines the wagf directorate as an independent
public authority, the directorate remains under uh#brella of the state, in an ever ambiguous
independence, at the “margins of the state.”

What ensues is therefore is an “independent” otgarepresent the most authoritative
Islamic legal opinions and to produce wagf lawtaseslaw. This organ creates a new space from
which scholars can produce authoritative opinigkisfirst an organ to administer waqgfs, and
enabled through the Supreme Legal Council to creagf law, this very power to issue
enforceable state laws actually allowed the DGIW e supreme legal council to acquire a life
of their own. Through, or even rather than, manggwagfs, the “official” authoritative law they
produce actually reinforces their own position aildnces other authoritative views. But at the
same time, because of the circulation of peoplethimgjs between the DGIW and varying “non-
state” actors, an individualized negotiation pracesediates the application of the law. As
appears through waqf administration, the moderte’staxclusive production and administration
of law re-articulates the ways scholars of thentstatradition can claim authority from within

the state, from epistemic and moral to one appgainlaw and the force of the state. In
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sketching the changes in the manner of waqf adiméien, | have attempted to describe the
varying conditions under which individual foundevere making wagfs. We can now turn to the
wagfs themselves, their founders and beneficiaaied,the relations they supposed with the state
and those they created with their families, and wags these have transformed under these

different conditions.
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CHAPTER 3: THE “WAQF'S INTEREST” * AND PUBLIC UTILITY

“Wagf is done neither for business nor for
making profit” (Hilal 1936:95).

In the 1990s, after the end of a fifteen-year cwdr, Beirut's newspapers were replete with
articles discussing the reconstruction of the cipter. When the proposal for a private real-
estate holding company passed the legislature 91,1the debate continued and intensified, the
plan meeting with criticism from rights holdemsfab al-huqgig],? architects, and planners. The
rights holders’ grievances concerned the decismexpropriate their holdings for reasons of
public benefit and to compensate the owners thralgties in the stock of the company, later
known as Soliderd This was a massive operation of dispossessiorthhedtened to take away
their ownership of land, shops, apartments, whethevhole or in part (through shares). Most
importantly, the new law would rob them of the pbagisies the city center held for their future.
However, despite the campaigns and lawsuits filgamirest it, the company proceeded with the
expropriations, with backing from the governmend ley Prime Minister Radj Hariri, who

was—not coincidentally—a major stakeholder in Sered(Sarkis 1998).

| translatemaslakat al-wagfas “the waqf’s” interest rather than “waqf intétdsecause “the waqf’ conveys better
what | will demonstrate in this chapter: that therest was particular and individualized in eaa$ec

2 One of the first plans treated the whole areatabuala rasaand was built on a modernist plan with very cleat-
zoning based on function. It involved the destacf all existing fabric to create a new vision floe city. The call
was for a more democratic approach to the desighyding public debate (which happerdaifactobecause of the
ire of all, but was not actively sought or includadhe process). Architects and planners advocatadre sensitive
approach to the fabric; the rights holders wanteir town rights back. For more on this, see Hou(2005),

Makdisi (1998) and the books cited in footnote 42.

3 It is the acronym of Société Libanaise pour le @éppement et la Reconstruction. The articles ef th
incorporation of the company passed the legislativiE992.
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Among the very few who were able escape this dsgsmon and to retain physical
assets instead of company shares was the DireetGrrteral of Islamic WagfsAs a headline
in 1994 announced, “all immovables that are atgliawith the DGIW will be returned.” In a
nation-state wherpublic interest and utility forms the highest reason #redonly constitutional
limit to the right of property, how was the DGIWIlalto negotiate such an exception in the name
of the waqgf's interest and religious interest mboreadly? | contend that one can begin to
understand this contradiction by examining the gergy of “public utility” and “the wagqf's
interest” and their articulations in the contextB#irut, with the various historical relations of
state and law | have already described in earhapters. Therefore, in this chapter, | will turn to
focus on the relations between the state and iddaliendeavors of waqf, and the ideals of life
sustained by each.

As | have already explained in depth, in pre-mogersiclassical Ottoman practice, waqf
was defined in the shaa and the state’s role was to preserve the ‘shdach waqf's interest
reflected common interest and the state presehasisuch. When the modern state’s role started
to revolve around the management and progresseohdtion’s economy, the waqgf’'s interest
became subordinated to a higher concept of pulilityudefined by the state. In the pages that
follow, | will examine the notion of the “waqf’s ferest” at four moments in this process, paying
special attention to how that concept intersectd public utility. | argue that while the concept
continued to be used throughout the period, transitons in its grammar affected its use, its
conjunction with other concepts, and the typesases to which it was applied.

As detailed in chapter 1, waqf endeavors in nindteeentury Beirut most often

involved a revenue-generating object whose ownpit$i@ founder surrendered to God, while its

* The wagqfs of the various Christian denominatides had this privilege. Actually, very early in theconstruction
debate, in 1991, all heads of the main religiousmainities coalesced in their interests in keepegrtiands and
presence in the city center, and formed a unifiedtfof demands against Solidere (Annahar 17 Auggst).
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usufruct and use went to support a certain chagitabrpose. Waqgf assets were rented, but their
exchange for money or another asset was a morelicamel matter, due to the fact that they
were inalienable, as per the most authoritativéendi&fn. Their exchange hinged on the concept
of the “wagf’s interest.” Basing my discussion cgbdtes over the waqf's interest as concerned
waqf exchanges in thiggh, 1 will first show that the concept was consishkgmvoked with the
twin concept of “the stipulations of the foundeafid that it was aimed at being a guide for
individual transactions rather than a general fpiec Because the wagf was an act of charity,
the waqf's interest represented the interest ottmmunity while overlapping with the interests
of the founder, who would only receive her gooddiess long as the waqgf was productive.

Next, | address the implications of”i@entury Ottoman legal transformations on the use
of the concept. Some of these changes, as seew beline Law of Expropriation, introduced
the notion of public utility; the concept itself walefined from outside the shari'a, as the
Expropriation Code was “received” from the Frenahme.o Although public utility actually
excluded the waqf’s interest, the concept of thadfis interest” continued to be used, creating
legal deadlocks where different stakeholders caplgeal to both these concepts. Using the case
of waqgfs expropriated for the widening of a roadBgirut in the 1890s, | demonstrate that when
the Ottoman state resolved such conflicts, it upH®dth positions and resolved the conflict
through technicalities that avoided an explicitegssnent and prioritization of one interest over
the other. This situation, however, did not rensorfor long.

In the third section of the chapter, | show how timgosition of a French Mandate on
Lebanon and Syria brought with it a colonial legigin that actively subsumed the waqgf's
interest under that of the public interest, trungpihe former and making the latter the highest

reason of state. At the same time, colonial leicglaon waqf incorporated the waqf's interest
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into its justification for new legislation on wagkchange. | argue, however, that such legislation
deployed the same term without attention to itsmgn@r or to its place within Islamic
jurisprudence. It decoupled the waqf’s interestrfrine stipulations of the founder and appealed
to the concept as a general principle of law, udinglongside certain Muslim scholars’
authoritative opinions in order to justify a singéxclusive, and enforceable new legislation on
exchanges and rents. Here, instead of the waqfésest, we are closer to an abstract waqgf
interest, which comes to be rendered many timesl@gous interest.

Finally, | return to the waqf expropriation in theconstruction of downtown Beirut in
order to argue that the concept of the waqf's egecontinues to form a concept representing
ideals of life that appeal to and represent the IMusommunity. Despite the Mandate’s
enshrinement of public interest as the higheste#hs state should preserve, the preservation of
the wagf's interest formed a recurring argument traious Muslim groups used in making
demands of the DGIW and the mufti as a guardiath@finterests of the community. The crisis
almost provoked by the decisions about expropmatior shares allowed the DGIW to
successfully negotiate waqf's exemption from expedpn. However, here, waqgf appeared
again as patrimony, or in other words as real-estatalth that could be made to grow
independently of each wagf. It was not the intecgéstach waqf that the DGIW preserved, but

wagf in general, as fungibles representing tharmpatry of the community.
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|. PRE-MODERN SNAPSHOT:
SHARI ‘A-DEFINED AND STATE-PRESERVED“WAQF’S INTEREST”

Interest [Maslaka], the Purpose of the Law, and the State

Before delving into a snapshot of the pre-modeamgnar governing the waqgf’s interest,
| would like to spend some time unpacking the tertarestmaslaka, since it stands at the core
of both the waqgf's interest and public interesth&Tbreakthrough for the conceptroéslaka in
Islamic legal theory [...occurred...] in the latef"/61" century” (Opwis 2005:188), with
Ghaazli, and, Opwis argues, “the constituents of the cpinte.) did not actually change” after
him (197).Maslaha after Ghazlt became a technical concept, not to be confuselde &smself
wrote, with a more pedestrian understanding ofr@steas “bringing benefit and fending harm”
(Ghaalt 1997:416). It occurs in manuals wfil al-figh, or Islamic legal theory, “the theoretical
and philosophical foundations of Islamic law” (Hajl 1997:vii), which include “the sources of
the law and the methodology for extrapolating rufesm revelation.® As | have already
explained earlier, the main sources of the lawtheeQuran and théladith. When these are
silent on cases, the consensus of scholars folémas source, then analogy. These four methods
became uncontroversial sources for deriving rutesking them the four most widely-accepted
sources of the law. Discussionsméslaka, however, fall most often within “other” methods f
deriving legal determinations, whose status infthe main sources varies according to school
and scholarMasla/a is “the embodiment of the purpose of the law” (@p®2005:183), in other
words, it is seen as the preservatiohaf purpose of the shaa, which is maintaining religion,
life, mind/reason, lineage/progeny/offspring, anperty of humans (Ghald, al-Mustafa

1997:417). These various purposes of the &haare deduced from a multiplicity of legal

® Calder, N. "Uil al-Fikh." Encyclopaedia of Islam, Second Edition
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determinations explicit in the QurdnFor instance, the presence of a punishment fawfol
intercourse shows that the preservation of offgpigm an interest that the shariseeks to
preserve. Thereforemaslaka goes beyond a state’s or an individual's assessofenarm and
benefit, and takes the form of the purpose of thari; as appears in the scriptures: the
preservation of religion, life, mind/reason, linegogeny/offspring, and property.

The place ofmaslaka within other legal principles differs between skns, as Opwis
describes, because at heart is the question dfntite of human reason and the possibility of
knowing divine will® Positions of scholars vary from those that onlycept as legal
determinations what is explicitly mentioned in @ar’an and the Sunna, to those who consider
the masalisz as the ultimate purpose of the shari'a. The lattereby measure each legal
determination to thesemasalis, dismissing even those based on the more autheeita
derivations by analogy or consensus if they comttaithe ultimate purposes of the Shayi
which appear cumulatively. As Hallaq (1997) exptaimany early Hanzf actually discuss
maslaka with analogy because th@la or ratio legis (the attribute common to both cases that
makes them comparable) is usually deduced by tmoreng of the scholar, and must be in line
with themasali 2. The widesprea#llanaf position has mostly overlapped with Ghlas opinion
on the matter—thamaslaka is not a lesser legal source of law but one thdy @pplies

exceptionally, and supplants all four other souioesuch cases of necessitfafarat], but only

® As Ghaali explains, the absoluteness of thes®ali # comes from the fact that they have been corrobdray a
multiplicity of legal determinations in the scrip&s, none of which by itself is enough to makeséheasalih part
of thedararat (see also Opwis 2005 and Hallag 1997)

" Any other interest that is not explicit in scrifga is known amaslaka mursalaand is not for Ghat an
acceptable source for legal determinations (@nd297:420)

8 As Johansen (1999) argues powerfully in his iniatidn, contingency became accepted as part girtheess of
producing law and is even consideredamafrom God. There are limits to human reason, bdbés not mean
that one cannot know—it means that one can onlywiacthe best of one’s knowledge.
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if it is certain (or beyond any reasonable doug& Jyyal and universal (involving the totality of
Muslims) [kulliyya].®

Opwis argues that, in Englismaslaka is “frequently rendered as ‘public interest,’
although it is much closer in meaning to well-beiwglfare, and social wealth” (2005:183). The
observation of the translation into English seembd a correct observation, as even a scholar
attuned to the language-prison of modernity likdladdprenderamaslaka as such. In a footnote,
Opwis continues and adds the following:

Maslaka, in my view, should be translated as ‘public iestr only when it refers

to the permissibility of the political authoritiés issue rulings that concur with

the public good within the sphere siasa’® When, however, anuft gives a

legal opinion on grounds @haslaka, this has little to do with ‘public’ well-being

but is usually based on considerations of a singleate case (183 fn.3).
| would like to argue that despite Opwis’s laudabteempt at scrutinizing the translation of
maslaka and her use of the Arabic word, she reproducem@dérn” understanding of “public”
in her elaboration of whemaslakza should be translated as public interest. It waddm that the
difference between the cases Opwis describes igdladoFirstly, in the initial case she cites, the
issue is between the subjects that make the dacmsed ommaslasa—the state or a private
scholar—while the second case concerns whetheintbeest and wellbeing being defended
refers to that of a collective or of a single petsdhese are two different understandings of
“public” (public as state and public as collectia)d they do not necessarily overlap. Indeed, a

private scholar could give a legal opinion on issok“public interest” based on tiskaria (and

not outside of it, i.e. orsiyasa). Secondly, depending on its place in the legalffetding,

® Therefore, it is permissible to kill a Muslim ththe enemy is using as a shield, if the enemy’shimig could
reasonably lead to the winning of the enemies hadleath of all Muslims. However, those on a sigkin an
abandoned ship cannot rid themselves of or eabbtieeir fellows to save the rest of them, becahieis not a
total necessity.

9«the discretionary authority of the ruler and bfficials, one which they exercise outside the feavark of the
Shar7'a,” “Siyasa.” Encyclopaedia of Islam, Second Edition. Bdillline , 2012.

193



maslaka can always require a collective interest, one d#ffaicts all Muslims. For Ghalz, this is
the case, as there is nwslaka as a legal concepthat is not collectivemaslaka needs to be
total to serve as a ground for a legal determinafim illustrate, when a private scholar (like al-
Ghaazli) determines that it is unacceptable for a groufhde or four human beings stuck on a
boat to eat one of them to survive, this is, in @pwategorization, a “single, private case,” that
will not affect the “public well-being.” Howeverhé reason behind Ghezs opinion is that a
legal determination based ameslaka needs to affect all Muslims, and this is not alsvéhe case
for all scholars. Whemaslaka is introduced in legal maxims, it can be aboutgheservation of
religion, property, offspring, reason, and the Ildea single individual (“private” in Opwis’
case), as in the maxim of the particular harm bewmifered to avert a collective harm. In this
case still, while the particular/collective dichotp might be at work, it is not necessarily in
conjunction with an opposition between non-statel aate. The distinction that Opwis
introduces does not also acknowledge that it i3 ‘gdgvate” scholars like Gha#a who might be
making decisions for “governmental authorities” abthe “public good.” In short, Opwis’s
mapping of collective interest with the state’s sloet hold true in the pre-modern understanding
of the state and the role of the sha@and scholars in it.

The concepmaslaka also appears in legal maxims,where it is most often associated
with the adjectives collectivedmmg or particular khassa]. In his famous legal maxims manual
“al-Ashlath w-al-Nada'ir ,” which provides most of the opening section & Mecelle, Mamluk-

Ottoman Egyptian Ibn Nujaym discusses one of thennegal maxims “Harm should be

1 “These arenachhabinternallegal guidelines that are applicable to a number ofigaler cases in various fields
of the law, whereby thiegal determinationsafzkam) of these cases can be derived from these pregiflhey
reflect the logic of a schoollgegal reasoning and thus impart a “scaffolding” to thase-law” furz ‘)" Heinrichs,
W.P. “Kawa'id Fikhiyya.” Encyclopaedia of Islam, Second Edition.IBBinline , 2012.
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removed.*® Sometimes, removing a nuisance produces anotheramm therefore a series of
other rules are established to compare nuisankesassessing which is the greater of harms to
be avoided. Another rule for comparing harms i® ‘ftlarm of particulars is to be borne to avoid
the harm of the collectivity/general harm* The example that Ibn Nujaym gives here to
illustrate that rule uses one of the ultimate exdasyof “public utilities”: roads. A privately
owned namkik] wall that has tipped on the collectivity’s roagarfq al-ammg, and that
therefore presents a threat or blocks the roadldhmidemolished and removed at the expense
of the owner to avoid general harm/nuisardzrér ‘amnj.**

In these understandings of collective interest, dtagde does not appear. Ibn Nujaym’s
example indicates that lands and shops were “exjted” before the formulation of
“expropriation legislation,” but that these weraets state endeavors. A well-documented
example will illustrate how collective interest wapheld under the Ottoman state. In"18
century Ottoman Aleppo, “it was not government lowimerous individuals and charitable
foundations who made the daily decisions affectingan development® (Marcus 1989:293).
On the other hand, the state “upheld the instihatidramework that ordered the process [of
development]” (296). The “numerous individuals” ogted as individuals sometimes, as in the
case of waqf endeavors, but in many other casesy flormed “various autonomous
communities, namely theaillets or ethnic groups, guilds, and religious ordefGél(k 1986:33)
and they themselves took care of sanitation (g&rlzadjection), the maintenance of roads and

water distribution, education, and social securithe unit of self-administration was the

2 Al-darar yuzil

13 yutghammal alé/arar al-khass li-ajl daf * al-darar al- ‘amm

% The reader might have noticed, | have avoidedstasingdarar ‘ammaspublic nuisance anchaslaka ‘ammaas
publicinterest, and have preferred the use of collefgemeral interest and nuisance (and as their ofgposi
particular interest and nuisance). This is bec#iusépublic” of “public utility” “public good” and‘public interests”
in our modern understanding carry particular asggmeis, other than just the collective: its conimecto the state.
15| find the term “urban development” rather anaciistic.
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neighborhood, which had a headman that would reptes in dealings with the state. To
illustrate the different role of the state and thierent way public utilities, which came to be
seen as the responsibility of the State in tH& &htury, were provided, the case of the provision
of water in 18 century urban Aleppo would be useful, as it iltasts the interplay of
neighborhood, guilds, and state. Mosques, schaal$,fountains had rights to water coming to
the city, rights which were enforced by state-ceufiwo guilds also entered the picture: one
took care of the maintenance of the waterways aad paid by each neighborhood through
collections from residents, the other guild’'s mermsbeamed neighborhoods with buckets of
water to sell to households. In case of conflicipracess of negotiation among inhabitants,
sometimes mediated by authority figures (like thd&ldys heads, the sheikhs), and also
sometimes by the gadi, upheld the “collective” gefieral” interest. It is the shaithat defined
maslaka, and the state’s role consisted in the applicabbrthe sharia, which would then
safeguard the collective interest. In this cases ihot the state that defines what counts as a
public good, or, in the particular example at hdmae, public utility. The state’s role is the
preservation of the purposes of the slafmaqgisid al-shaffa], as elaborated by scholars

outside the state and as enacted in individual wadéavors.

The Grammar of the “Waqf’s interest”

In light of this discussion ahaslaka, let us turn to the discussion of the wadgfisslaka, or the
wagqf’s interest. The discussion of the waqf's iagtrarises mostly in relation to exchanges and
rents, but is most recurrent in the lengthy disiounss of exchanges. Even the earliest waqgf
compendia, al-Khgaf's and Hikl al-Basi’'s—both written in the ninth century AD—discuss

waqf exchange, but the criteria of exchange, or whBous parameters used to assess the
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exchanged wagf and its substitute, had not yetaltized into the generic “waqgf’s interest” that
would become dominant in later manuals. Al-kdadis discussion does not even formulate the
wagf as an entity having an interest. For him,ghlestituted waqf was to be more productive and
more advantageous for the beneficiariall [al-waqf, and not of the abstract legal entity “the
wagf.”® Hilal al-Bast, on the other hand, does speak of the wagf as aua@mntity when he is
surprised that his master denies non-stipulatethamge, even when it is “good for the waqf’
[wa huwa khayr I-il-wadf Still, in this case, the exchange itself is Hema& and good for the
wagdf; it does not serve an independent good cdtlesl waqf’'s interest.” The various criteria
that enter in assessing the worth of the substib#tse and comparing it with the existing waqgf-
ed asset (size, revenue, etc. as discussed belad)nbt yet formed a compound all-
encompassing term, interestgslasal, which concurrently would become a much more ietis
concept. Coincidentally or not, however, the secomaracteristic of the substitute mentioned in
al-Khassaf, that it be “more advantageouss[a’z], has the same root as the principle of the
interest [malaka] of the waqgf. Bothyali/ (aslak being the comparative from the adjective) and
maslaka are derived from the same raoth, which is the opposite of degeneration and decay
[fasad]. This is not to say that it presages the latgstallization of all criteria undemaslaka,

but that thealah andkhayr of the waqf—its good—has always been somethirgate for.

When later jurists argued that exchange of a waqgicase of necessity would be
permissible because it is for the waqf's interess maslaka used in the technical sense
expounded? Are the jurists making a legal deterimnédbased omaslaka, maslaka being the
purpose of the shaa, or is it used in the more pedestrian understandf maslakza as benefit?

The coupling of darara” with the argument for exchange basednasslasza seems to imply that

18 «The wagqf” comes to stand for many componenthefwagf. In this case of the benefit of the walgg, waqf
stands for the beneficiaries of the wagf. In oteses, when saying this land is waqf for instanee)f stands for
the waqf-ed object.
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the latter is used as a legal concept. In that,cdmeemaslaka of the wagf needs to be an
indispensable one (part of the five glahas that the shda preserves), total, and certain. One
could argue that the preservation of the waqf helgseserving property and religion. However,
would the disrepair of wagf lead to “severe harmof property and religion for all Muslims?
Given the extent of the use of waqf for mosques @madirasas, one might argue that this is
indeed so. The question then becomes whether #repadir of one waqgf would lead to such
drastic consequences, and the answer is, of cauwseélowever, given the cost of repairs and the
threat of disrepair in the face of decay, givendng techniques and natural catastrophes like
earthquakes, fires, and storms (as discussed belagt) and every waqf was bound to face the
guestion of exchange. So, while individually, timerest of each waqgf does not threaten the
maslakas of religion and property totally, since each anckrg waqf might be reasonably
expected to face such a threat, the waqgf’s intaregieneral can be considered part of the
necessities to be preserved.

However, at other pointsjaslaka seems to be used much more casually—as in benefit—
instead of following the aims of the shari The Damascene scholar Ibkbidin, for instance,
discussing, towards the end of the eighteenth cgnlue possibility of exchange in the case of a
wagf that has some revenue but it does not suffices repairs, argues for the validity of such an
exchange: “if the gadi allows it and he sees beimefit”’!’ (IV:384). Another more “casual” or
systematic use ahaslaka associates it with the “interests of the benefegesd’ as in discussing
why a stipulation that prohibits the gadi from eage is invalid “because it is a stipulation that
involves forgoing interest for the beneficiariesdas an impediment to the wagf. It is therefore a
stipulation that has no benefit for the waqf naerast, making it unacceptable” (IV:386). The

juxtaposition ofmaslaka with synonyms likefa'ida pushes one to think that in this particular

17 “idha kana bi-ithn al-gidi wa ra’yuhu al-malaa fhi”
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case, the term is being used casually, rather dkamlegal concept. While arguments for both a
casual and a legal use seem to be plausible—evdheircase where benefit is used in a
pedestrian manner—it is important to note thas ithe gqadi who decides what is for the benefit
of each wagf, and that, most importantly, he b&seslecision on criteria elaborated by scholars
(as described below) rather on the existence dr&io “public interest” defined by the State,

and existing outside of these scholars’ interpiatat

“Wagf is no Business” vs. the Waqf’s interest: Exchnge as Individualized Exception

While caring for the waqf and preserving its ingtrare arguments presented in discussions of
exchange, it is important to understand the pldcanoargument on the benefit of the waqf
within questions of its administration. | will sholmow the dominant logic of exchange (and
administration in general) preserves the waqf saddtnder created and imagined it, thereby
making the “waqf’s interest” the criterion for assmg an exchange rather than the logic that
drives it—even if there are some tensions towardking the logic of administration. The logic
of preservation seeks to keep exchange as excaptsnpossible through a literal reading of
stipulations and through constrictive conditionsie€essity for exchange.

All discussions of waqf exchange occur under thannieading of stipulations of
founders. The titles of the sections in waqf maswdiThe Stipulation of Sale and Exchange is
Valid for Abt Harifa” (Khassaf 1999:21), “A Man Waqfs a Land of his on the Cdiuh that he
can Sell it” (Hikal 1936:91), “On the Stipulation of Exchangd'afabulug 31)— already point to
the intimate connection between exchange andigslation. Discussions of the validity of non-
stipulated exchanges for “the benefit of the wagftur in these same sections. These are,

however, in dialectical tension with the stipulatates, and do not fall under the duties of the

199



administrator and the manner of administration.okdog to Al Yasuf, the dominant opinion
allows for the founder’s stipulation of excharfjeso that the founder, the administrator, or any
other person named in the founding document cany @awut*® Without such a stipulation, only
the gadi can proceed with the exchange and thers bl grounds for it; there must be a
necessity darira] for exchange (further discussed beldW).For the caretaker of the wagf,
therefore, the wagf's interest would not be thengple guiding her actions and opening
possibilities for exchange to fulfill that interesThe highest principle is following the
stipulations of the founder, as long as they docootradict theshar'.?*

To illustrate the principles guiding exchange, @a® imagine the order of questions
concerning the possibility of one: First, did tlwifider stipulate the exchange? In the case that
he or she did, then exchange can proceed. In baséotnder did not stipulate it, the second
guestion and option that could allow the exchangeolmes, is the waqgf in a state of complete
disrepair? It is after answering yes to one of éhggestions that the wagf's interest comes into
play when comparing the old waqf-ed object to teevone. The waqf’'s interest is simply the
principle that guides the exchanged objects, netpifinciple that determines the possibility of
exchange. Prioritizing and making the waqgf's ins¢érthe highest principle of administration
would shift the order of the questions, bringingtlie forefront “is it for the waqgf’'s interest?”

Even more than a different prioritizing, such adesing would actually disentangle the principle

18 This is the most authoritative position. Howear,opinion attributed to Muhammad makes the sttimria

invalid without invalidating the wadf itselTarabulug 2005:31). On the other hand, for #Harifa, the stipulation
of exchange or even sale is not controversial bscéor him a wagf is not perpetual, therefore a salan exchange
can be done even without a stipulation.

191 will discuss below the restrictions on the perseho can carry out the exchange as a way to cegtri

? That is the dominant opinion. There is a minomapi that the administrator can proceed with arherge in the
case of necessity. Here also, there is a (minoojtypion that does not allow for exchange even usdeh
conditions (in the fatwas ofadikhan as mentioned in Ibn Nujaym (222).

2L As elaborated in chapter 2.
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of the wagqf's interest from the web of stipulatioasd necessity, rendering the latter two
concepts irrelevant (as would happen during thaedfrélandate).

The logic of exchange and the place of the wagfterest in it come into relief in
discussions of the thorny question of the non-#dijgd exchange of a prosperous waqf: Can one
exchange a prosperous wagf for a different objkat ts for the “benefit” of the founder-
specified beneficiaries? This is a complex quesbenause it necessitates a restatement and
justification of the logic of exchange. As descdbabove, two main reasons can lead to
exchange: stipulation and necessity. According lte first, a prosperous wagf cannot be
exchanged. Second, prosperity contradicts neceasdyprohibits exchange. Allowing such an
exchange would make the benefit of the waqf an aipey logic of administration, where
mutawalls would manage waqfs as commercial endeavors seakihglanning for profit. Such
an approach to wagfs is explicitly denounced in ohthe earliest waqf treatises: “waqf is done
neither for business nor for making profit” (Hill936:95)*? The author continues to reject the
non-stipulated exchange of a prosperous waqf. t‘Nvas valid to sell the waqgf without a
stipulation specified in the foundation documergt,dould sell [again] the object he exchanged
the waqf for. This way, the waqgf could be sold gveéay, and that is not how waqgf is/works”
(1936:95). The way wagf works, or dominant logicadiministration, is that of the continuity of
the founder’s foundation. In their rejection of anrstipulated exchange of a prosperous wadf,
jurists articulated this very principle very exilig: “it was called wagf becauséremainsand
is not sold” (Hikl 1936:95), “the dutydl-wajib] is keeping the waqgf as is without any additions”

(Ibn Nujaym 2002:320). The theme of keeping continand perpetuating the waqgf as its

22 «al-wagf 7 tulabu bihi al-tijara wa la tulabu bihi al-arhih”
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founder created it echoes the legal maxim of keppildl usage as isaFgadm yutraku ala
gidamihij.? Increase, profit, growth is not an imperatit@thjib al-ziyada).

Against this logic of perpetuation, jurists coneno debate whether “the wagf’s interest”
alone can govern non-stipulated exchanges.Tadbulug mentions that, according to
Muhammad al-Shawni, a non-stipulated exchange can only be the préxegaf a gadi (and
not themutawalf) and only if he sees an interest in it (2005:32}his case, then, the first order
of questioning remains in order (was it stipula)el® the second one (is there a necessity for
exchange) does not. The waqf's interest, therefeven as it displaces necessity, does not
become the highest principle @fdministration (as practiced bymutawalls) because non-
stipulated exchanges hinging on interest solelgrgeto gadis alone and cannot be practiced by
mutawalis.?* Nonetheless, this opinion of the permissibilityaohon-stipulated exchange by a
gadi for the waqf’s interest is far from unanimoBsnciples of caution trump the waqgf’s interest
according to certain jurists. Alarabulug himself warns that such exchanges can be “atteatpts
revoking the waqgfs of Muslims, as is common in taore” (32). The argument of the fear of
annulment of waqgfs constitutes one of the most enguhetorical fields hovering around wagf.
To this day, it is used to both justify certainmpns and put into question the moral rectitude of
gadis and waqf administrators. Statements like haee observed immeasurable corruption as
unjust gadis have used it as a subterfuge to aheulvagfs of Muslims, and they did what they
did...” (al-shahd in Ibn Nujaym iii:320) sound as familiar and incéary today as they did ten

centuries ago. According to these jurists, the oiskxchange leading to a loss for the wagqf is not

2 A similar principle of continuity operates in tharden of proof in competing claims of ownershig person
who has the object is assumed to be the rightfuleamwwhereas the burden of proof lies with the oyiag to
change the status quo.

4 The highest principle of administration remains fbllowing of the founders’ stipulations. In thiginion, a non-
stipulated exchange hinges solely on interest ahdm necessity but it does remain framed in reteto stipulation
and its absence, making it an exceptional instameeministration.
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worth the benefit that might accrue to the wagfe Thttomans seem to have leaned towards such
a view, as a sultanic edict of 1544 based on Ebud%u opinion required not only the
permission of a gadi, but also that of the Sultartflm1 fn. p.)?> Such a measure confirms and
extends the exceptionality of exchanges, whichuargnteed in the figh through constrictive

readings and requirements of stipulations and dieiits of necessity, as | will now describe.

Constricting Stipulations of Founders
To summarize the discussion above, the waqf's esteivas never the principle of waqf
administration. It was a concept that functionedliedectical tension with the stipulations of the
founder and the logic of perpetuation of the wddffe dominant logic of administration was one
of continuity rather than one of growth and profitthile still emphasizing economic rationality
and calculation. This hierarchy appeared in theniing of exchange as an exception. For each
case, the founder needed to openly stipulate uts,tthe benefit of the waqf and the exchanges
that might be necessary to fulfill this interesd dot become a taken-for-granted characteristic of
the waqf, contrary to the eternal pious purposthefwaqf, for instance. Even if such an eternal
pious purpose is not specified in the foundatibig assumed to exist and assigned to the poor as
long as the founder utters the term waqf. Waqfetfuge does not inherently carry with it a logic
of benefit that would make exchange a natural @gicexchange remains an exception that is
perpetuated as such by requiring stipulation amcessty.

Subjecting exchange to stipulation serves very ntagkestrict it, a purpose that becomes
also apparent in the very way the stipulationseforhange are to be formulated and interpreted.

From the person who can carry out the exchanghetmumber of exchanges that can be carried

% |bn ‘Abidin even mentions that a mutawatiho is close to the Sultan can directly seek thiéas’s approval for
the exchange (iv:389).
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out, to the exact phrasing of the stipulation,\theying rules of exchange and their subjection to
the stipulations test serve to make exchange a mareptional enterprise. The most “explicit”
stipulation would be “on the condition that | cagil $t and buy in its place an object that would
be waqf-ed in eternity, like this object” (from Hlil1936:91). Eliminating the language “that
would be wagf-ed....” is only permissible Istizsan, whereas by strict analogy it would not be.
However dropping “and buy in its place ...” would @ivate the stipulation and the waqf
because a stipulation of sale goes against thaitlefi of the wagf. The reading of this “ideal”
formulation remains to be taken literally, howewverthat it implies that an exchange is only
allowed once. For more than one exchange, thelatipn needs to indicate it. The question of
who can carry out the exchange elicits even ma®icgons. A stipulation that the founder can
carry out an exchange does not transfer to theragirator after the death of the founder. One
could argue that this stipulation belongs to thenfier as administrator, and could then be
transmitted to future waqgf administrators. Othdradars advance an argument based on a more
literal reading, saying that if the founder namgeeeson (as in x, or themselves) this right cannot
be transferred. Restrictions also extend to whetlaened persons can keep this right after the
death of the founder. They cannot do so, unlesdadineder mentions it, because they are like
agents, and agency ends with dééth.is not only that exchanges are subject to ifmns, but
that the stipulations themselves are then readatagtly, and eventually result in the limiting of

exchanges.

% This is the opinion of Ab Yasuf. Mthammad considers the named person an agent of tgngoall the
discussion on chapter 2 on the gadi as represethtingoor) and therefore their agency does noweétidthe death
of the founder.
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Defining Necessity

Even in cases when exchanges were allowed, sushesthese were stipulated or when
an argument from necessity arose, these exchanges aften rigidly controlled and tightly
delimited. In cases where a stipulated exchangeéeararried out by an administrator, the latter
then has to proceed in a manner that preservewdhés interest. However, an exchange can
also be valid if there is need for it, without apstation, or even contrary to a stipulation
prohibiting exchange. In the case of necessitythem dominant opinion, only the gadi can
complete a wagf exchange without stipulation. @gllfor a gadi shows that this is no routine
operation, as it stands above the duties of thésceidnding for the beneficiaries and making
sure that administrators obeyed stipulations arel star. Even more, aFarabulug even
specifies that it is not merely any gadi who cachexge a wagf: only the “gadi of heavéftias
this right. Such conditions on the person carryngthe exchange increase the requirements and
the points of checks and balances on exchangesstablish them as rather out-of-the-ordinary
transactions.

The definition of “necessity” darira] posed, and continues to pose, a challenge for
scholars and jurists. As many modern scholars Ipweted out, the answer to the question,
“what is necessity” is far from obvious (lllitch 22). After all, telephones might be a necessity
for New Yorkers but not so much for villagers irafce. Electricity is a necessity for most of the
modern world, but was not so for our medieval atmresNeeds and necessities are products of
social, economic, and technological conditions.réf@e in the nineteenth century, where there
might have been a necessity to exchange a wagbétaime a swamp, modern technology might

now allow for its drainage and subsequent usestduactually struggled with the relativism of

27 As might be recalled, being at the service of digrbowers seeking to legitimize themselves anit tée, gadis
had reputations of power-mongering and self-intemad akadith sought to curb the eagerness of any scholar to a
judgeship career: “of every three gadis, two aresilt’ warned the prophet.
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the term, and some attempted to distinguish wheagsity for exchange arises depending on the
type of waqf-ed object Two temporal frames enter in the assessment a&sséy: the present
and the future, and in both of them, there shoelahécessity. In the present, the waqf needs to
be in a state that is completely un-utilizabtakhruj an al-intifa * b-il-kulliyya]. ° However, this

is not enough to warrant exchange. It should aésoripossible to repair the waqf, meaning that
its future productivity is also not guaranteedslivhen the waqf is unusable in both the present
and the future that necessity for exchange arises.

This condition then produces the need to defindilisaor intifa* and its end, the limit
beyond which an argument for the necessity of exgbarises. It will be recalled that the one of
the most common definitions of waqf includes théirmgy of an object'smanfaa [yield or
usufruct] to some charitabfrirpose. There must then be such yields for thd teagchieve the
goals of its founder. A land ceases to have ustifnunen it cannot be cultivated or rented, or
when its maintenance exceeds its revenue so tha #dre no yields that could benefit the waqf.
The usability of a house comes into question whes fialling apart and becoming rubble, and
nobody wishes to rent it. These criteria appedretonambiguous cutting-points, but their clarity
can be put into question. Is the waqf considereablasif there remain only a feparas after
repairs, a fewakges, or a fewgurus? For how many years should the administrator have
attempted to rent the waqgf's asset without sucdedere concluding that they cannot be

rented?°

8 gee for instance Ibn Nujaym in his Epistgirir al-Magal fi Mas'alat al-Istibdil, pp166-7.

2 suych as if it does not have revenues that carsée for repairs, or no one is willing to rent itahgh a long lease
contract where the lump sum paid upfront could $edifor that purpose.

% These discussions bring out a major challengewhafs face: their endurance. With natural disastke plague,
earthquakes, and floods, the perpetuity ofrésand the revenue of the wagf are not guaranteedcdsts of
maintaining houses, khans, hospitals—what in mogartance we call overhead—are far from negligible.
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Calculable Economic Interest: Revenue, Size, Locatn, and Value
Examining the terminology of the exchange in theady waqgf compendia shows that

even when exchange criteria are not measured thgtabstract concept of “the waqgf’s interest”
[maslakat al-waql, “economic” factors determine the choice of theleanged object. In his
very short discussion of exchange, Al-K&# brings in the example of a waqgf-ed palm tree
orchard, whose trees were uprooted and which hednbe a wasteland. In this case, he says, it
is valid for the gadi to exchange it for anothezga of land that is “more productive and more
advantageous for the beneficiaries” (1999:21). mheessity of the exchange stems from the
original land becoming “unproductive.” The critef@ determining an appropriate substitute are
for it to be “more productive”dwad and “more advantageousaslak], even if smaller.
Economic rationality based on this calculation geyes revenue as the highest principle, rather
than size or value for instance. Abstract calcofatdetaches the purpose of waqgf from the
particular object made into wagf. In such a formtiola revenue is the most important
determinant in considering the exchanged lot, &edother “functions” such as purpose, and the
actual role of waqf in the urban fabric and the owmity, do not figure in the weighing of the
various options for exchange. For instance, a dotghen provides for the poor of a certain
neighborhood and its transfer to a different areald be detrimental to the well-being of the
community*® However, such considerations do not seem to entdhe assessment of an
exchange.

Hilal al-Basr’s discussion of exchange is much more expansidebaimgs up other criteria
for comparing the waqgf-ed land to be exchanged imdubstitute. His discussion forms the

backbone of aFarabulug’s waqgf compendium, written 600 years later, angetber, these two

3L Similarly, peasants renting from the waqf enjogeckrtain stability and peace of mind from tax-ectibrs and
their changing rates, as they pay rents to the adqgfinistrator who pays (or not) the taxes due.
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manuals structure all subsequent sections on wecfiamges in thdigh. These discussions
center on the validity of such stipulations of was criteria of exchange and examine them
against theshar: so while on the surface, they discuss the vglidftthe stipulation, they are
actually assessing trehar7 validity of the content of the stipulation, thaeteria. According to
Hilal, a founder who stipulates exchanging for a piecé&and cannot exchange for a house. If
she specifies that she is to exchange for a laf&hsra, she cannot exchange it for a piece a land
in any other place. Lest it be thought that thelsdaations are actually about entrenching
founders and their stipulations, one should no& Tlarabulug explains the reason behind the
non-interchangeability of lands of two villages—anid not that “because the founder stipulated
so.” It is because “the lands of villages vary it provisioning and productivity” (2005:32).
Location matters also because of long-term calunatof economic interest, “even if the new
piece? is larger, more valuable, and because of the pitisgiof its [the wagf's] ruin in the
worse off of the two locations and its undesirail(lbn Nujayam al-Bar v:223). Tarabulug
adds another case, however, based on the tax-sihtie land: the original and exchanged
wagqgf-ed lands do not have to be of the same tdussthecause there is no land without tax.
Therefore, by this logic, type and location, but tax-status, enter into the criteria for assessing
the validity of exchange. Location trumps value agweknue, which trumps size (and tax-status)
in assessing the exchanged lots.

The privileging of location over revenue as themgite measure of interest has a certain
immediacy that remains far from the complex caltolaassociated with a profit motive or a
capitalist endeavor. The rationale of assessmdgtexamines revenue, and does not place the
land in larger schemes of development and growdh Would alter its potentiality and use or

technological innovation that would change its piidvity and thus revenue. Of course, such is

%2 The word used ial-mamiika referring to the status of the land as freeholdl mot waqf-ed yet.
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the rhythm of the pre-capitalist world, not conpted yet by the notion of progress and ever-

increasing accumulation.

ll. POST-TANZIMAT OTTOMAN BEIRUT:

UPHOLDING PUBLIC UTILITY AND THE “WAQF’S INTEREST"
The nineteenth century saw a reconfiguration of adbecept of the waqgf's interest, not only
because of changes within the shartself and its relationship to the state, buteeggly
because of competing interests introduced withrélaefinition of the state and its role. Among
these new competing interests, a law of “exprojmétdated 11 March 1856 [4 B 1272]
introduced the notion of a public utilitynfarzfi 7 ‘umizmiyyd. | hesitate to term it expropriation
because the law was not calledstimizk Nizamname® but had a much longer title:
“Regulations about lands to be bought from theimexs against proper compensation in the
necessity Iizun] of the Sultanate’s planning of matters includipgblic utility [marufi
umzmiyyd.” It appears therefore that the ternistimlak” or expropriation had not yet
crystallized as a concept. Indeed, wi§lemsedth Sant's 1890 “Turkish Dictionary” includes
the term and defines it in exactly the same terstha title of the law (the state’s voluntary or
forced buying of a property for public utility), rectually notes that “even though it is a nice
term [glzel bir ltga}, it is not Arabic.” He goes on to explain thatdan the “m.l.k.” entry of Al-
Zahidr's Taj al- ‘Aras no formistif ala®® occurs. Al-Zaldi mentions the term under themalluk
entry and commends the usetamallukinstead. The concept, with its assumption of tlages
being responsible for and carrying out works foblguutility, seems then to have taken on this
meaning in the nineteenth century. It is a new rolethe state that crystallizes with the

solidification and creation of the ternstimlak. Government has as its purpose “the welfare of the

3 One of the meanings of the form (the one in usstamlaka is to make into, to take into.
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population, the improvement of its conditions, iherease of its longevity, health, etc” (Foucault
1991:100). The state now provides for the publibjclv necessitates sacrifices in the name of
this very public utility.

It might be worthwhile to probe a little furthentard the meaning of “public” in public
utility. The term summons the meaning of “what @lective, or affects the interests of a
collectivity of individuals” (Weintraub 1997:5), tteer than what is open and not hiddéin that
sense, the “public” of “public utility” seems tolexthe meaning of collectivity summoned in the
sharia concepts of “public interestiraslakza ‘ammg and “public nuisance”darar ‘amm that
we discussed above. However, there is another dilmenhat appears with the notion of public
utility: its relation to the state. The Oxford Eisyi Dictionary” defines public utility as “a
service or supply regarded as essential to the aoyy’ making public utilities a particular
kind of the public good, those that are deemed ssog and have a use-value. The OED then
specifies that these utilities can be provided thg government or privately.” This small
parenthetical brings in another dimension of pubfitities: that of their relation to the stat@pr

the role that the state has or should have in ta® and administration. Otherwise, they could

% The relation of these two meanings is far fronagland so is their distinction. One might wondéhé notion of
open-ness and visibility was not derived from tb&on of collectivity. In his genealogy of the uskthe term
private, Raymond Williams (1976:242) first tracetireligious orders that have been withdrawn fimrblic life
(deprived). He notes that the “sense of secretandealed both in politics and in the sexual sefgeivate

parts” was later acquired. Its opposition to public ordyne later. | would like to keep this note in mibdcause |
will show later that the notion of public can evoksibility and transparency.

% | would prefer to use a French dictionary, sirtte ¢ode was received from the French, but theéLittres not
provide a definition. | would like to consult a Rah legal dictionary eventually. The legal Frenclkipédia entry
on general interest is very explicitly about thaemection of state to public.

% In “The Theory and Politics of the Public/Priv@distinction,” Weintraub attempts to disentangle diféerent
meanings of the public/private distinction. One onajistinction is whether the public is the objetanalysis and
the private a residual category of what is not ylor vice versa. In the first category, Weintraugues, the public
stands for the "political,” and that takes two midfmrms: one where the public and the politicahisat is related to
the state (as in “utilitarian liberalism” where thevate becomes essentially the market [ratioaHiisterested
individuals]) and another where the political iseatain “civic” space of citizenship and “activerfieipation in
collective decision making” (10) (as in Habermasiblic sphere). The other traditions that use tidip/private
distinction start from an investigation/ interasthe “private” wherein the public becomes thedeal category.
Here again, two bodies of scholarship can be ifledtifirst Aries et al. Then the literature of fensts who identify
the private with the household, and the public\esghing else, in a critique of the confinementvaimen to the
space of the private and the devaluing of “privdadsor (as opposed to public wage labor).
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be simply called common utilities or common nedessi Indeed, as may be recalled from
chapter 2, under the Mandate, #tateclassifies certain amenities pablic utilities (a public
need that should be satisfied for a public good foroprofit), and important to be fulfilled (and
therefore should not be left to individual initisds/ effort/ enterprise) and are best served if
administered independently (Yakan 1963:128). Tloeegfpublic utility in the modern sense is

one that the state defines, for the benefit octhikctive.

Wagqf and Public Utility

After this detour that only began to shed sometligh the many complexities and
specifics of the terms “public,” “interest,” andtlility,” it is time to analyze the effect that the
introduction of a notion such as public utility {tvithe particular role of the state that it assymes
had on the notion of the waqgf's interest. Let using then, to our late Ottoman “Law of
Expropriation.”

The first Article of the Law already defines whatuats as public utility: “the creation of
hygiene and health/safety establishments, the fatiod of public schools whether by the
Imperial government or by populations, the buildafdarracks, hospitals, water tanks for fires,
fountains, sidewalks, rails, docks, harbors, catalgrevent the floods of rivers for navigation,
the establishment of water pipes, the creationromenades, public gardens, the construction
and the widening of quays, markets, squares, apdtst (Young 1906:127). Note that mosques
and other prayer halls do not fall within that.Beirut, the expropriation law was heavily relied
on when Ottomans set out to make the cities of Ean@dnform to model of European cities,
through “laws and regulations, their enforcememgd ahe establishment of municipal,

commercial, and health councils” (Hanssen 1998.8&jirut was to become a showcase of
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Ottoman cities during the reign of Abdulhamit 1B{@6-1909). For that reason, “urban renewal”
became necessary: building new government offieesnunicipality, and the opening and
widening of new roads. The construction of suchr@egt will allow me to examine how the

notion of public utility intersected with that dfé waqgf interest.

On Tuesday 5 June 1894 [1 Z 1314], the municipaiityBeirut destroyed a series of
shops and buildings in order to widen the roaditegaffom Bab Idris, the Western gate of the
city to the government house situated on the Bastearay” gate. Among those, four shops
were wagfs. The revenues of two of these shopsostgapthe'Umafd mosque, located on the
road that was widened. The rents of the two otheps supported the families of their founders.
The expropriation law of 1879 [1296] required tbatners be paid in full before proceeding to
their eviction. From the court records, this seeémbe the case: the two administrators of the
“family” waqgfs came to court and bought assetsttierwaqgf in exchange for the destroyed shops
within a few months of the expropriation. This doeg seem to be the case, however, for the
‘Uman’s wagfs, which were administered by the Waqf Miryisn Istanbul via a representative
in Beirut. The case of these two shops seems te bawsed a great deal of tension between the
(local) administrative council of Beirut and the §¥aMinistry, eliciting long and multiple
communications involving the council and the Waghigtry but also the Ministry of Interior,
the State Council, the Grand Vizier, which finaflgded with the issuance of a Sultanic order
[irade].

At the crux of the dispute was the amount of corspéan that the municipal council
should pay the Wagqgf Ministry. The original shopsrevassessed to be worth a total of 70,000
piaster. Trouble started, however, when the Mipistrned out to be the administrator of a

bakery, a wagf for a different mosque, on the sii¢he widened street, that would therefore
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benefit from the widening. Beirut's administrativeuncil proceeded to assess and impose on the
bakery, that is on the Waqgf Ministry, some fees-#aBd to all properties on either side of the
road. These included an improvement tgecgfiyyd, the price of the remainder of the lot in front
of it, as well as some fees for the execution efrtbad widening, to a total of 11,441 piastdD (
2289/36/2.2). The Wagf Ministry, whose opinion teistry of Interior endorsed, argued that
the leveling and paving of the street did not biertee waqf (the bakery that is) but actually
harmed it. It sounds a bit puzzling and somehovefehed for a widening and paving of a street
to harm the wagf, but one should not take the aspriterally. What matters is the type of
argument possible; it is in the name of the “wagfterest” that the Ministries challenged the
improvement tax, and the widening of the road.editagainst each other are “the waqf's
interest” and “public utility.” The State CounciW@ded a direct assessment of the two interests,
and instead argued based on what was presentegasngcality: since all shops on the widened
street paid these fees, the waqf could not be ekelintherefore avoided making an explicit
pronouncement on what mattered in the last instaocevhat is the relation of the waqf's
interest to public interest. The State Council’sisien did not explicitly appeal to any general
rule or principle behind the equal treatment of btiwever, one could maybe venture to argue
that it is the famous “right to a fair trial’s” §it principle: the equality of all before the lavhi¥
principle itself nonetheless represents a diffekemdl of reasoning from shaa, which “did not
apply equally to ‘all,” for individuals were not e as equal to each other. (...) Islam never

accepted the notion of blind justice” (Hallagq 200@36:168).
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[ll. MANDATE ARTICULATIONS :
SUBORDINATING THE WAQF'SINTEREST TO PuBLIC UTILITY

While Ottoman legislation and practice preservexrtile of the State as a guarantor of both the
interests of the wagf and those of the “publicg ffrench mandatory powéthat replaced the
Ottoman state in Lebanon after WWI presented itsglthe necessary guarantor of the interests
of the various sects, but reserved itself the righttervene in waqf affairs for “reasons of pabli
interest.” In the introduction to Decision 753 &22 on the administration of Islamic wagfs, the
word maslaka is used six times, quite a bit for a fourteen-pgurdamble §shib mijiba). As |
described in the previous chapter, the Decreesstae principle that “the government has the
right to supervise the secta'if] and the duty to preserve their interestaali #].” However,
it continues, wagf follows laws taken from the slarwhich are different from those of the
state. Therefore, the supervision of waqfs is aelguired for the necessities of great public
interests/utilities na tagtadih al-marfi’ al-'umamiyya al-'aimg. In this explanation, the
wagf's interest is left to the Muslim communitypoeserve according to its own laws. However,
as the last point emphasizes, “public interestthips any other waqf's interest.

This ordering of rights does not mean that the ‘fgaimpterest” disappeared from legal
reasoning. A puzzling memo by the General Treastirench officer Carlier, on rentals of waqgf
properties is part of the civil code of the Stat€oeater Lebanon, but presents arguments using

the concept of the “wagqf’s interest” to justify tlieposition of a fair rentijjarat al-mithl]*® on all

37 Note that the French came to Lebanon and Syrimbalready experimented with the Algerian waqiseagion.
They were in some sense, wagf experts.

% As might be remembered, the concept of the wanffisest appears also in rent discussions. | ugethe French
law on fair rent because it illustrates more statke way the the waqf’s interest continues to $eduand in which
grammar. Most commentaries of my library stipulliet waqgfs should be rented at market value and for
maximum of three years, to avoid a devaluing ofrtleases. Longer leases, like exchanges, wergércal and to
be decided by the judges on individual cases. Tesgever, became very common.
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wagqf properties? Carlier starts with a generalization: the “schelaf Islam” have agreed that
contracts with rents lower than the fair rent analybecause they harm the waqgf. He then uses
as precedent a decision by lbn ‘Aindthe Damascene Hanafite scholar (1784-1836) whose
commentaries and fatwas were very authoritativéhen courts, if the reader recalls from the
introduction. lbn ‘Abidn settled a dispute between an administrator asadaon the legality of
paying a rent lower than the fair rent, arguingt thaontract below the fair rent was invalid.
Finally Carlier advanced “a general principle” frahe Islamic judicial, accepted in the Islamic
courts: the rent amount had to be for the “benefithe waqgf,” and was thus obligatorily
constrained by the fair rent. Hence, Carlier presémench mandatory authorities as restoring
the integrity of the Islamic legal traditidfi However, examining the logic of Carlier's argument
attests to a different grammar of the “waqf's ietdr” Here, the wagf's interest is used as a
general principle to lay absolute rules that arenagotiated individually by case and that are not
in dialogue with the stipulations of the founder.dddition, the adoption of one opinion on rent
as final and absolute contradicts the multiplicgl/ valid opinions that constitute Islamic
jurisprudence, even in the Ottoman canon.

This approach to waqgf’'s interest as a general mimaeflects the different property
regime and understanding of property and waqf. Repaf the French High Commissioner to
the League of Nations explicitly refer to wagfs @arimony, as the totality of possessions
thought of as real-estate wealth that could be n@dgow, if managed well. “Studies aimed to
ensure the free circulation of wagf immovables, séhanalienability constituted an obstacle to
the economic development of the country. They alseed at improving the possibilities of the

management and exploitation of the communitiestipainy” (Rapport 1926:106). Discussing

39| will discuss the content of this memo at lengtards the end of the paper, and its role in actation by
dispossession as it subjects waqf to the ‘laws®fmarket’, and dispossesses long-term tenants.
“OThis is also the case in the introduction to Thee®@e 753 of 1922.
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some of the legislation issued, the High Commissidnghlights that it will allow “the rational
development of land and provide better conditiamstlie management of the real-estate capital
that wagf immovables represent” (19XX:108). Heraiagwhat is marshaled to explain these
reforms and justify the intervention in waqf affaiis the public interest. Indeed, the French
perceived these waqfs as “prominently harmful fablic interest, collective or individual”
(106). The value of the individual endeavor of ttxender, of bringing good deeds to its founder,
along with the shara purposes it embodies of preserving family andjiocel for example, seem
very far behind. This is an era of developing naioeconomies and increasing real-estate
wealth.

French Mandate waqf legislation (between 1922 &@®D) inverted what had been the
dominant Ottoman paradigm throughout the four heddyears of Ottoman rule in the Arab
provinces: the exceptionalism of exchanges, whetjuired the approval of the Sultan himself.
Between 1922 and 1930, wadf legislation under tiea¢h Mandate centered on the exchange of
wagf, encouraging and even forcing the exchangeagffs for money in various cases. Decision
80/1926 forced the exchange of all waqgfs havingtagf usufruct that were inheritable (Article
4). The Decision specified how these moneys werbedahen reinvested, since these were
exchanges. For the waqgfs of the DGIW, it did natpde the exchange with the stipulations of
the founders and allowed the use of the money to @mpose the Supreme Wagf Council
approved. For individual waqgf founders, howevee, stipulations of the founder would then re-
apply to the new waqf. It is with Decision 3/193tat any right-holder or beneficiary was
allowed to exchange any wagf, except for “religiaostitutes” (Article 3), without further

delimitating limits for the use of the funds, aatiog to any stipulations. With Decision 3, after
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an “exchange,” the wagf could simply end. Exchangeased to be exceptions bound by

stipulations of founders and necessity.

V. POST-WAR RECONSTRUCTION
MARSHALLING THE WAQF’'SINTEREST AGAINST PUBLIC BENEFIT
Despite all legislation and practice that subsurtied waqf's interest to new conceptions of
property and to public interest, the waqgf's intemesnained a powerful reason that, even if used
in its modern grammar (unhinged from stipulationsl aecessity), allows the challenge of the
very public utility to which it is to be subsumddeturn now to the contradiction | described in
the opening of this chapter, the forestalling ofgfvaxpropriation in the reconstruction of
downtown Beirut. A political, economic, and mor#iuggle that hinged on concepts of “public
utility” and the “waqf’s interest” allowed the prention of the systematic dispossession of the
DGIW from the city center. The existence of suchepisode of exception does not deny the
truth, extent, and violence of the dispossessiom, iustrates the incompleteness and
contradictions that exist in the reasoning of madstates. By showing that it is possible to
provide reasons that can win over “public intefestasons steeped in other interests (the
wagf’s), | underscore the constant battles modtates wage to uphold the ideals they present

and the tenacity of other traditions in interpefigtcitizens.

Explaining Waqf Exchange
The process of waqf exchange in the reconstructfaowntown Beirut remains a quasi
mystery. The negotiations that occurred around wamgsessions in the reconstruction of

Beirut’s city-center are almost absent in the agadendustry of articles, books, dissertations,
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and research that the reconstruction fuélefwo authors discuss it, Heiko Schmid in his
dissertation and in an article based on it, anddmriviango in an MA thesis. Schmid’s article,
however, provides most of the material for the ¢biapf Mango’s MA thesis that reinterprets
Schmid’s data to rightly distinguish between theatment of what she terms “secular property
rights” and “Islamic property rights” and highlighimportant conflicts between waqf
administratoré? Schmid’s discussion of waqf exchanges falls withiis analysis of how
Solidere and Hariri managed to defeat the varigysonents and visions for the city center:
through force, bribery, compromise, political irdhce, and economic power. He portrays the
reconstruction process as a battle among actordimnof strategies and resources. The DGIW
appears, along with various churches, as one addtws in the struggle over the reconstruction
of the city-center (actors that include religiowsiridations, refugees, old tenants and owners,
academics, architects, and planners). While thisteexe of these various actors did have an
effect on the original reconstruction and its pl&imm modifications of the master plan, to
slowing the process, to various actors retainingesof their possessions, the story that Schmid
tells is the story of dispossession. Instead, hkht is important to highlight the (somehow)
successful negotiation of the DGIW to keep readtesassets instead of shares. This episode may
be thought of as insignificant if one approachesadny from its end, if one of thinks of winners
and losers, but it might be less so when thinkihthe instability of these outcomes—in other
words, that what seems so natural could be otherwis

In Schmid’s narrative, the story of waqfs in dowmto Beirut is one where their
administrators initially refused expropriation, buere then co-opted by different means. He

distinguishes between the Muslim and the Chrisasons behind the refusals of expropriations

*1 See, for example, Kabbani (1992), Khalaf and Ki©93), Beyhum (1995),abit (1996), Makdisi (1997),
Rowe and Sarkis (1998), Becherer (2005), and Sa2b10).
“2 Despite its raising interesting points, | do niscdss Mango’s chapter because it relies on Scfonidata.
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in order to explain the different strategies usedetach agreements with the two communities.
The DGIW based their argument against expropriati@m “religious reasons” (Schmid
2002:238), while the Christian foundations were aggul to the reconstruction in line with
Christian lay leaders. Therefore, Schmid suggestwas easier to curb the resistance of the
Christian foundations through economic and symb@idbution. Using big Christian families
as contractors in the reconstruction “embeddedmtlire the reconstruction process. They then
had “a strong influence on the religious decisicakars of their denominations and were able to
break up the resistance” (239). Financial lure walas effective to tame the DGIW. “Far better
compensation was unofficially granted to the religi foundations than to normal owners,
anyway. Simultaneously, the areas around the plategorship were generously restored, in
order to emphasize symbolically the role of thenidations in the city centre” (239). In addition,
in both cases, Solidere/Hariri “recruited supp@tamong the respective religious foundations”
(239): the question of how he did it, and why tisepported the project, remains unanswered,
but the reader is left to imagine personal profit.

Schmid’s study is based on *“action-oriented pditiggeographical analysis that
particularly tries to re- and deconstruct the ddfe perspectives of the protagonists” (Schmid
2002:232). Because the author places emphasistors ahistory appears to be made by main
characters, willful and woeful. For instance, “Hiaproved to be a clever strategist and superior
tactician, understanding how to use his resourodspawer to resolve the conflict in his way”
(Schmid 2002:238). Schmid also emphasizes thetiofeactors, making assumptions about their
desires and interests. The “main interest of thasGan and Muslim foundations,” he argues,
“was to maintain a symbolic representation of theiligion in the city centre of Beirut, in

addition to mosques and church buildings” (Schmi®2236). The DGIW and the various
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churches appear as uniform bodies with clear mstiB=cause the actors are concerned with
outcomes, Schmid’s analysis treats argumentssisumentsthat various actors mobilize in a
power struggle. The DGIW, for instance, “declindgk texpropriation for religious reasons,”
whereas, as mentioned above, their real motivedaste was to keep a symbolic presence. |
raise these issues not to say that Schmid’s asalgsincorrect; to the contrary, he actually
forwards many of the issues at stake and the gtemt@t play. However, it is also important to
acknowledge structural limitations and possib#itidbeyond the motives of actors and direct
causes. Most importantly, however, we must recagthat religious reasons are more than just
excuses; they stir feelings, galvanize subjectd,mnduce public debates. Here, therefore, | will
not take these arguments to be epiphenomenal mesareg, instruments to an end, but will
approach them as logics embedded in traditionggmesenting ideals of life.

| believe that my approach illuminates the reaseing the expropriation of wagfs was so
contentious and stirred such emotions, accusatamd,debate. Of course, expropriation was a
general rule that applied to all owners and tendmnk® the infinite number of heirs owning lots,
the “far-scattered and fragmented” waqf propertaso “formed a rather restrictive and
persistent obstacle” to the reshuffling of the agntre (Schmid 2002:236). The argument here
echoes those advanced during the French Mandatelén to submit wagqfs to the laws of capital
accumulation, when the aim of profit started rejplgdhat of permanence. In the 1990s, waqgfs
again became obstacles when planning and recotistrugpproached downtown Beirut as a
tabula rasa that was to be made compliant withnémeds of global circuits of transnational
capital. What | am hinting at here is that waqfghwhe types of social relations they created and
ideals of life they promoted, might represent addgat contradicts that of the reconstruction

incarnating global capitalism. Thinking of stru@sireveals that waqfs represented a threat, not
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to the expropriation per se, but to the argumeatsra this expropriation and the structures that

authorize it.

Marshalling the Wagf's Interest

At the beginning of 1994, a short news brief buriedhe local page informed readers
that the Members of Parliament of the d&mnlskmiyya issued a statement saying that the
“obscurity and vagueness that surround the fateeofvaqf lots in downtown Beirut is the reason
behind the turmoil around them, regarding the gmbeint, vigilance/jealousy, or even unstated
intentions” (Annahar 14 January 1994). The briefen® to the many questions and the
commotion surrounding the waqfs of the DGIW in doown Beirut (for example Annahar
1992, 30 April, 25 May, 15 December, 31 Decembdgwever, instead of blaming a certain
party or gesturing to the often-used “corruptiathg Jam‘a bring up not an action or a decision,
but an attitude and a characteristic of the proadsdecision-making about waqgfs and their
exchange: the disclosure of information. In thi® @an note the association of “public” with
visibility. They refrain from pointing fingers, buheir declaration is an invitation to a more
“open” and transparent waqgf administration.

The DGIW operates through opacity. It does not ighbbannual (or other types of)
reports, nor does it distribute them. Security daastrictly regulate access to its offices because
they are part of Br al-Fatwa where the mufti holds office. In addition, whilgetland registry is
public and one can request a list of all plots pagson owns, | was denied the request of such a
list for the DGIW because the “approval of the DGiKMequired.” | encountered that opacity in
action as | was trying to do research at the DGIWvas only allowed access to the Ottoman

record of waqfiyyas, which seemed harmless, toaveay from contemporary debates on the
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exchanges of Solidere or any claims of “corruptibhTherefore, when | asked to see the file of
one of the family wagfs involving a lawsuit withetlbGIW, | was shown the file in one of the
cupboards of the director’s office: the issue is8psitive that the file remains under the scrutiny
of the director and is inaccessible even to DGIWleyees. That was also the fate of minutes of
the meetings of the waqf committees: sitting iruplbmard. The hidden geography of the DGIW
also included an archive in the basement, locketliaaccessible. The opacity that the DGIW
sustains reflects its uneasy position betweentdte and the Muslim community, bound as it is
to both public interest and the community’s intéres

The uneasy positioning of the Lebanese religiowsddeship, including the mufti,
between state and community is one that the leatieraselves acknowledge. The mufti, the
“religious head” of the Muslim community (as Decr&&/1955 defined him) along with the
religious representatives of the various commusiiitethe state explicitly defined public interest
and the interests of their communities as two sgpanterests. On a hot August night in 1991,
the interim mufti, Muhammad RaghQablani, the Metropolitan of the Greek-Orthodox Church
in Beirut, Bishop Elias Audi, and the Maronite Abtshop of Beirut, Bishop KhalAb1 Nadir
attended a dinner hosted by TaammSasim, a prominent Beirut politiciaff. They discussed the
reconstruction of downtown Beirut and said they uat public interest, in addition to
preserving the existence of the wagqfs that belortgeir communities and institutions” (Annahar
17 August 1992). We have here two interests agaash other, the “public” interest and the

interest of the (religious) community. Herein li® conundrum for these men: they stand in a

“3 Because of a myopic vision of history echoingaradiist histories that place the Ottoman pasténpitehistory of
Lebanon as a nation-state, Ottoman records argliiéo bear no connection to the present. Indeét,the radical
changes the French introduced, the new land sumwapping 18 century wagf is a complicated, but not impossible
task.

“*4 He became MP in 1992 and 1996, and he was thetiiréxetor of the Islamic Charitable Associatia-[

Maaqasid], one of the oldest Muslim associations in Beifitlie Association built a network of modern Muslim
schools in Beirut starting in the late™entury, and is responsible for the Muslim ceniesein Beirut (see Shiiu
2000).
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position where they need to preserve both interéstsheads of their communities, they are
accountable to preserve the interests of their conityis waqgfs. As state agents, they are to
uphold the public interest. Their position withiretstate and their commitment to uphold public
interest subjects them to the suspicion of botte tad community.

As | have already remarked, the waqgfs of the DGBN lbetween public utilities and
collective private goods of the Muslim communitys e DGIW is part of the state apparatus,
wagqgfs can be constructed as part of public fumd@ [amm. However, because Decree 753
defines them as the patrimony of the Muslim comnynihey belong to the “private” affairs of
the community. However, whether one considers tteefre public goods or the property of the
Muslim community, waqfs were the object of an dctcommoning” (Harvey 2012:73). Harvey
distinguishes between public spaces and public g@rdthe one hand and commons on the
other. While public goods and utilities are prowdsy the state and are open, commons can be
privately owned and exclusive. What renders themmons is their summoning the energies of
their users into their creation, shaping and peigtein. Whether Muslim waqgfs belong to the
state-connected “public” goods might be a mattezamitestation, however, they are undoubtedly
commons. As the fiery debates within the Muslim ocamity show, the waqgfs of the DGIW in
downtown Beirut were a common not as in “a pardcWtind of thing, asset or even social
process, but as an unstable social relation betwaeparticular self-defined social group and
those aspects of its actually existing or yet-techeated social and/or physical environment
deemed crucial for its life and livelihood” (Harve3012:73). The wagfs represented the
existence of the community as such and their exf@atgn provoked a heated debate between

various Muslim, each marshalling the waqgf's intexeshin a different grammar.
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The opposition to the possibility of expropriatiararshaled the concept of the waqf's
interest as described in the first section: in goofion with the stipulations of the founder and as
an exception to the logic of preservation of wafpening the debate on the last day of the year
in 1992, the association of the Azhar graduatdsslmanon called for the “preservation of waqfs
in downtown Beirut (...) and their development acoogdto applicable regulations, while
respecting the founder’s stipulations” (Annahar Bdcember 1992). A few months later, the
Association for the Preservation of the Qur'an atsade a statement that it would “work to
preserve the Islamic waqf properties in Beirut ltgtan terms of their limits and location,
without any change or exchange. It will not accapy attempts at harming, decreasing, or
changing the wagfs or their locations” (AnnaharJ28 2007). We see here arguments echoing
the logic of preserving wagfs as per the wills be tfounders, rather than seeing in the
expropriations a possibility to incturther benefit for the wagf— as al-Kkgaf states explicitly,
“wagf is not business.”

In reply, the DGIW responded using the same rhetas it marshalled the waqgf's
interest within the grammar of the modern statege that the Ottomans had introduced and the
French enshrined. In a published article, the DQl¢éd the wagf's interest as an abstract
principle. The responsibility for the Islamic waggfisLebanon falls to the Supreme Islamic Legal
Council® which has previously taken decisions with regaodwagfs in Beirut's central district
so as to fulfilllslamic interestaind the preservation of the waqf lots.” The Colith&@n asserts its
independence and autonomy. It is true that it s gfathe state, but its allegiance also cleaves to
the sharia. “[The Supreme Islamic Legal Council] takes iezidions after examining the waqf

issue from all its angles and adopting a soundtiposthat fulfills the waqgf's interes{...) and

4 After the DGIW approves the exchanges, this isoifgan within Bir al-Fatwé that gives the final approval of
exchanges.

224



accords with the shaa rules and the highellamic interest (Annahar 13 January 1994). As |
will discuss in the following chapter, interestdstached from the legal edifice that produced it
and untied from its place as a controversial anceptional source of law that is ultimately

supposed to ensure tharposesf the sharia.

The New Logic of Exchange

These statements echo the justification of thegovasion of the wagfs from within state
law. In 1977, Mufti Qabini, who was then DGIW director, countered when Rlublic Works
Ministry attempted to take over war-damaged lotise ‘waqf lots are not the private property of
a single individual, but they are the property loé twvhole communitys§'ifa]. Consequently,
they have the character of public utilitwaha sifat al-manfaa al-' @ammg, and therefore cannot
be sold.” He then cited the article from the Reslafe Code that affirms the inalienability of
wagf, before concluding, “this is the rule of thigar' and law.” Contrary to Schmid’s argument,
the mufti justifies the inalienability of waqgfs ttugh an argument of public utility and not by
reverting to the legal determinations of the slaarhe does not bring anything outside of state
law to make his argument for the inalienabilityvedgfs. However, the situation is much more
complicated, because Decree 753 distinguishes batwlee waqfs as the property of the
community and a higher public interest and its eiséed public domain. The jump from the
community to the public remains problematic. Inidd, even immovables belonging to the
public domain can be sold. Finally, other statexsksregulations, as we have seen above, allow
the exchange and alienability of waqgfs. Even masewe have described in the first section, the

shar’ allows for exchanges based on stipulations andss#y.
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The opacity surrounding the exchanges and dealgekeatthe DGIW and Solidere fueled
terrible speculations and accusations. From “Theupt: The Grave Seller” to “& al-Fatwa:
The Required Corruption and Reprehensible Squdndewspaper articles and online posts
pointed fingers to the DGIW, @ al-Fatwa, and the mufti. The press used the mufti's very
statements about the inalienabilty of waqf to diddr the course of action on wagqgfs in the
reconstruction of the city center. When Soliderartetl the work of reconstruction, 4D al-
Fatwa committed a monumental real-estate massacre” Kabar 2 February 2010). Among its
crimes, Oir al-Fatwa merged and apportioned waqgf-ed lots, relinquighedt of them (it owned
a minimum of 56 wagqf-ed lots in downtown Beirutaiohed the same article), subdivided and
sold wagf-ed lots, including a cemetéfyand sold the air-rights above the newly built @A
mosque.

Comparing the list of wagf-ed lots in downtown Beithat were under the supervision of
the DGIW in 1989 and today shows much less of asams. The DGIW administer€dwenty-
four lots in downtown Beirut in 1989, accordingaaeport that an engineering and consultancy
company prepared for the DGIW at the end of the51BF89 civil war in order to propose
development plans for the DGIW. Of these twentwflmis, eight were mosques and six were
shares (less than 12.5% of each lot) that devoleettie DGIW as the “charitable share” of a
reversion of family waqfs to private property. TRB&IW then “owned” ten lots in downtown
Beirut, and shares of some more. The “presencetheflIslamic waqgfs was not in fact as
prominent as the DGIW'’s detractors or the Sunni IMusnostalgic of an imagined Sunni Beirut

past portray it. However, it is worthwhile mentingithat back then, like today, even if these lots

8 The Sutiyya cemetery has been the center of a controwafrisg own (see Annahar 04, 07, 09, and 12 July
2006), and that is what the newspaper article ditl&Grave Seller” refers to.

47 still use administered and not owed becaus®BBN is actually the administrator, since ownersiipvaqf-ed
lots belongs to God. However, the common idionté& the DGIW “owns” waqgf lands, as a result of pnecess of
registration | described in chapter 1.
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were not numerous, they were extremely valuable inndrred considerable revenue for the
DGIW. A list of current wagfs shows that all the snqoes remain, and seven out of the ten lots
are still in the hands of the DGIW. The so-calledssacre involved three lots and shares in six
more. Can we therefore say that the DGIW presetivedvaqf’s interest?

While exchanges in downtown Beirut resembled eadiechanges in the importance
given to the value of the lots exchanged and inudeof a monetized assessment, they were not
done on a one-to-one basis. In earlier expropnatias we have described, administrators, with
the approval of gadis, compensated for, then exggireach waqf-ed asset for another asset that
was for the “benefit of the waqf.” In the case ai8ere, exchanges took the form of a large-
scale compiled monetized swap. In the earlier exgha described occurring in nineteenth
century Beirut, the subject of contestation was ftheding of different waqgfs together in one
account with the Wagqf Ministry. The Waqgf Ministritempted to assess each waqgf's interest on
its own. In the 1990s at the time of the exchaageé, as we analyzed in the previous chapter, all
of the DGIW’s waqf revenues were centralized intee dund and spent irrespectively of the
stipulations of each waqf's founder. Waqgfs had beedungible. The DGIW seems to have two
accounts with Solidere: a monetized assessmenhaf they own and a monetized assessment of
what they owe. The first account includes the vafiefor instance, shares of plots, waqf-ed
shops, and apartments that the DGIW supervisesadmihisters. The second includes rights of
others on the assets of the DGIW (servitudes araalesh as well as dues to Solidere for
infrastructural works (10% of the value of the [grehd any cost Solidere expends on the assets
of the DGIW (for restoration, for instance). Thenef, the 300 shares of a lot that the DGIW
“‘owned” were not exchanged for an object that ieaifivalent value. They could be used to pay

off some of the infrastructural dues to Solidereey could be consolidated with other shares and
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exchanged for a larger asset. The exchange therefobodied the modern understanding of
wagf as real-estate wealth that is to be madedw gather than to be preserved as per the will of

the founder.

CONCLUSION

Centering on the expropriation and exchange of wdhfs chapter has analyzed the
transformation of the concept of the waqf's intex@mnceived as embodiment of the purposes of
the sharia preserved by the state when it intersected viéhrtew, now state-defined public
interest and public utility. The modern state sdibmated individual waqgfs to the logic of
improvement, even while the subordination of thefgainterest to public utility continues to be

a subject of contention and struggle. In pre-ref@ttoman Beirut, the waqgf's interest was a
concept used in conjunction with the stipulatiohgh® founders to assess whether exchanges
based on necessity were fair for the waqf. Eachfwexghange was assessed and effected
individually, and was an exception that the Sult@proved for each case. The Ottoman state’s
introduction of the concept of public utility, cded with the state’s duty to preserve these
individual acts done according to the shercreated deadlock situations that resulted itessd
lawsuits.

The colonial state resolved these conflicts anaslibated the waqf's interest to public
interest that the state’s duty was to maintain. Wh&gfs became constructed as real-estate
wealth, the waqgf's interest became an individuaalgguiding the administration of wadgfs.
Instead of seeking the preservation of each wadgsdeunder created it, legislation encouraged
exchanges for the waqf’'s interest. The wagf's mgerwas decoupled from stipulations of

founders and necessity, and made the logic of exgghaWhile the Mandate legislation
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subsumed the concept of the “waqgf's interest” ®ghammar of civil law and to public interest,
one should not conclude that the new grammar navetsires the terms of the debates on waqgf
and that Islamic scholars adopted the new gramiias. became particularly apparent in 1991,
when the private real-estate holding company resipnfor the rebuilding of the war-ravaged
city center of Beirut expropriated owners in examfor shares in the company, to the owners’
great dissatisfaction. After an outcry emerged adothe role of the DGIW to preserve waqgf and
religious interest, the Directorate General offslaWaqfs was able to marshal the concept of
the “wagf’s interest” in these particular exchangesrefuse the exchange of lots instead of
shares and therefore to escape expropriation.

In this chapter, | have shown how the differentpmses of the state, one that sustains the
sharia and the other public interest and the nationsnemy, re-articulate the relation of
individual wagf endeavors to the state. | now tiriow these changes re-arrange the relations

of the founder to his or her family.

229



CHAPTER 4: CHARITY AND THE FAMILY

“Truly pious is he who spends his substance
upon his near of kin” (Quran 1: 177)

“Even more, waqgf is the foundation for the
formation of families and the belonging of
each of their generations to earlier
generations. How many families broke up
and disappeared because they were not built
around a waqf that would bring them
together. But waqf is also the reason behind

disputes that divided families because of
worldly envy and greed” (Ziade 1997: 143)

On Tuesday 21 February 1854, the reader mightlr&oah chapter 1, Mustafa agha Qahb
founded three waqfs. He surrendered the majorityi®iandholdings to God. For eternity from
that day forward, a trustworthy administrator wagent the land, and its yields were to support
beneficiaries that Mustafa agha had himself desggharhe land could not be sold. The land
could not be gifted. And the land could not be pasirin doing so, Mustafa agha performed an
act of charity defined in Islamic Law, whose rewsawduld continue to flow onto him after his
death and up until the Day of Judgment. In additiorbringing its founder closer to God,
Mustafa agha’s waqfs generated revenues throughoesupport beneficiaries of his choosing.
In one of these wagfs that we discussed earlierfahinder designated his daughtérjsha, and
stipulated that in the unfortunate event of thenexion of his lineage, the revenues of the waqf

should go to the poor of Beirut. After the litigats pitting the Qaldmis and their in-laws,
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described in chapter 1, bitter lawsuits over thefwdivided the Qabini family itself. The
subject of the lawsuits this time was the reverobthe waqf back into private property. One
side of his family secured a court decision thahaxized the reversion, thereby allowing for the
sale of the waqgf. The other side won an appealitlwés not one that challenged the possibility
of the sale. Instead, their victory gave the othde of Mustafa agha’s family the latitude to sell
it for themselves. How could Mustafa agha’s hegl what was originally inalienable? How
could they forget that they were depriving thenbkarer of the fruits of his good deeds? In other
words, how did such a waqgf, an act of charity, lbeequst a piece of land, its pious aims
irrelevant?

This chapter argues that the answer to this quesiioges on changing conceptions of
charity. Starting in the nineteenth century, a isegharitable purpose of supporting the family
of the founder was brought into question. Such flarwaqgfs” became constructed as opposed
to truly “charitable waqgfs”. However, when Mustaigha waqgf-ed his lands, it was acceptable
for him to dedicate the revenues to his family ma@ of charity or even more, that such an act
was one of the most charitable ones. Indeed, ieteanth century Beiruti waqf practices, sites of
beneficence were not confined to “public’ goals,they poverty relief, mosques, madrasas, or
fountains. Of the 135 wagfs founded between 1848 B®&12, 56% directly named family
beneficiaries (Adada 2009: 141)s the Qabini wagf did. | show that this practice echoes
discussions in the shéaiand thdigh to privilege the family in charitable giving. Iddition, |
argue that the logic of family as charity pervadetiat contemporary taxonomy terms
“charitable wagqgfs.” Through an analysis of one Beiwaqgf that epitomizes “charitable wagfs,”
the ‘Umai mosque, | show how even waqfs that are now distaingd from and even opposed

to family waqgfs supported families. Based on theonblogical appointments to the offices of

| calculated the percentage based on Adada’st@6lend 27.
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the ‘Umafd mosque held at the Ottoman state archives, | dstraia that these positions were

often inherited, thereby favoring, again, the fanak a site of beneficence. However, | analyze
the way family was enacted as a site of charitg, irow how the logic of the family came to be

supplemented by an ethic of merit, character, aperence.

In the second section of this chapter, | traceldbginning of the devaluing of family
beneficence in what comes to be defined as thaqrddlm towards the end of the nineteenth
century, with the rise of the modern state, itd@sige control over law and the administration of
justice, and new forms of knowledge. Legislation tre transmission of office began
foregrounding the ethic of merit over the logictloé family. Offices in charitable works (mostly
mosques and schoolskhayat], become dedicated to the deserving based on .nldrdse
definitions stand in opposition to the pre-modeonstruction of family as a legitimate and even
privileged side of charity. Nonetheless, this reomly of logic and the devaluing of the logic of
family occurs only in wagfs involving offices in ahtable works. Waqf manuals still explicitly
define the family as a charitable goal for waqfe¥laid not question the charitable character of
wagfs dedicated to families.

Section Three turns particularly to the attack lom ¢haritable character of family waqgfs
during the explicit colonial project of waqf modesation according to the laws of economy.
However, the ambiguous categorization of waqf betwpersonal status governed by religious
law and real status governed by civil law (as lcdiégd in chapters 1 and 2) and the hostility of
the Muslim community to the colonial powers proteki an explicit colonial policy on family
wagfs. Instead, the French mandatory powers tutimedjuestion to the Supreme Waqf Council
and a debate among Muslim scholars turned arouretheh family was a legitimate site of

charity. While they deemed mosques and other clideitworks “religious” and embodying the
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true form of waqf and charity, modernizing reforsieargued that family waqfs were not
religious, that they should be assessed accordintpe rules of the economy, and that they
should be reformed to “bring benefit” because tisatvhat the sharm requires. Therefore, a
modern waqf law should abolish family waqfs or mékem temporary in order to avoid their
deleterious economic effects. | show how such asbstibjected waqgf to new understandings of
economy and religion that were remaking Islamic. law

The post-colonial Lebanese state adopted the kdtation, which, when combined with
colonial policy that allowed the exchange of wa@fescribed in chapter 3), almost eradicated
the practice of family wagf. In the fourth sectiohthis chapter, | engage the tension between a
logic of family that privileges the family indepesntly of the private/public divide and an ethic
of merit in public office, to show that the latigersists today. Drawing on contemporary family
waqfs histories, | show how the care of the fanaly a moral good continues to inform
contemporary practice even in the public office.wdwer, they are far from dominant and
produce anxieties as an ethic of merit and an wtaieding of privileging of family as nepotism

become hegemonic.

Excursus

Contemporary research on waqgf reflects modern oppas between family and
charitable waqgfs. Most studies take as their sulgéber charitable waqgfs (McChesney 1991,
Hoexter 1998, Van Leeuwen 1999) or family wagfs pani 1998, Reiter 1995, Layish 1983,
Powers 1989). However, the argument that pre-motgamic tradition did not oppose these

two types of waqfs is not new. In 1951, J.N.D. Arsd@ advanced a similar argument when
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discussing the decision of the British Privy Colitlsat waqgfs were supposed to support some

public, religious or charitable purpose:

But the ancient texts made no such distinction betwa Waqf for the
family or descendants of the founder, and one foe family and
descendants of anyone else whom he likes to nartee dseneficiary of his
pious dedication. At first sight, indeed, it wowadpear to the Western mind
that such a Waqgf might be regarded as more ‘clidgitahan one for his
family. This, however, would be a misapprehensiag, the traditions
regarding the duty of providing for one’s own redat clearly show (296).

Anderson’s remark, as | will illustrate in this ghter, reveals a deep understanding of the
Islamic tradition, but sixty years after its utteca, its consequences for studies of waqf and
Islamic law remain largely unexplored except in a few scattered remarks and notable
exceptions (for instance Meier 2001 and StillmaA@O0In a later study of waqgf transformation
in India under the British colonial yoke, for inst@, Kozlowski alludes to the issue when he
writes “even an endowment for a mosque or schodl &agersonal dimension, since the staff
obtained their livings from it” (Kozlowski 1985: 25The institution of wagf, he notes, “did not
lend itself to facile distinctions between ‘privasad ‘pious’ interests. (...) [M]ost endowments
were not devoted purely to one purpose or the offfeey were mixed” (Kozlowski 1985: 60).
Moreover, Kozlowski argues, revealing an unacknogésl yet likely debt to Anderson, “the
tendency to distinguish sharply between the appigrselfish and the seemingly altruistic was in
large measure the result of the examination anttism of the institution in colonial legal and
political contexts” (Kozlowski 1985: 60). This chhaptakes Anderson’s observation and turns it
on its head, towards what Anderson terms the “Westeind.” Rather than assuming that it

reflects a certain kind of Islamic exceptionalisma vestige of a pre-modern ethos, | will use it

% This, one can assume, is largely due to the contis entwinement of academic endeavors in the \Mésthe
policies and projects of their states, which weosthy interested in using studies on Islamic Lava agy to
“understand and reform” Islam rather than to prélestern assumptions.
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to question assumptions about modern liberal demegcrand the role of family along the

shifting public/private divide.

|. PRE-M ODERN CHARITY: PRIMACY OF FAMILY

Spending on Family as.Sadaga

Islamic notions of charity are distinct from Wesihristian oned.One can trace this
tendency from the meaning of the English word d¢ipafihe OED traces it to “Christian love,
which implies both God'’s love of man, man’s love@dd and his neighbour, and especially to
his fellow-men.” Another “secularized” definitionf ocharity is “benevolence to one’s
neighbours, especially to the poor; the practi@ldficences in which this manifests itself as a
feeling or disposition or as action (almsgivingh“these definitions, emphasis is on the sites of
benevolence. This was not however howshati‘'a defined the distinctive features@daga In
order to avoid oxymorons like “charity for one’sxfdy,” | use here the Arabic Quranic word
for charity,sadaqa which is not defined in relation to type of bdoeifries, but in relation to its
voluntariness and its intent. Hadith collectiond #me Islamic law manuals of my library did not
addresssadagd in a separate book/sectiokitfib]. They usually tackled it within sections on
zakat [alms-tax], waghafaga[maintenance/family support], and gift.

Two distinctive characteristics ofadaqa its voluntary character and its purpose of
bringing the benefactor closer to God, surfaceelation to other forms of spending and giving.
Notably, its voluntariness is highlighted in itspmgsition to zakat andafaga Zakat is often

termedsadaqga and is required of every Muslim who can afforand is to be distributed to the

% For example, the Internal Revenue Service defihasitable organizations that are worthy of suppart tax-
emption by their beneficiaries, as those excluglirigate interests and the family.
* The Encylcopedia of Islam provides a very detailad good introduction tedaga
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Muslim poor.Sadagacame, however, to implyoluntarygiving, as opposed to zakat, obligatory
giving.> Nafagadenotes spending in general terms, but in the alanit usually follows divorce
and discusses the rights of others on one’s spgndiafaga [spending] consists of “food,
shelter, and clothing” and is requiretjjb] for another person related through “three things:
marriage garaba [nearness of kin], and ownership” (al-‘AyiKanz 1982 I: 186). Henceafaga
usually refers to the required maintenance of oméfs/husband, one’s near of kin, and one’s
slaves. One’s near of kin are here one’s parertar’s childred.Beyond these requirements,
spending on the near of kigdraba] counts agadaga

Besides voluntary giving, the other distinctive andin characteristic afadagais its
purpose, getting closer to God. The term itself esrfitom the verb-roat-d-q, which means to
be truthful. Sadaga signifies then “the truthfulness of the slave {&bd] in his worship” (al-
‘Ayni, Ramz 1982, I. 70), and its mandatory component, theaails an “integral part of
religious ritual” (Hallag 2009: 23P).This hints to the main characteristicsaflaga drawing its
donor closer to GodSadaqais discussed with giftshjba] in an attempt to distinguish them,
because both involve the transfer of property withcompensation. Theadagais, however,
distinguished by its motive jiBtigha’ wajh Allah ta‘ala” (Al- ‘Ayni, Ramz1982, II: 145), that is
“to please God (...) in the hope of a reward in teeehfter (...). It must, that is, constitute a
kurba, an act performed as a means of coming closerod’ GEl). Sadagais then primarily
distinguished by thgurba intention behind it, unlike modern charity thatistinguished by its

beneficiaries, the inclusion or exclusion of prevaiterests.

® There is a disagreement on whether this is a magterlerstanding, as the Quran and many figh mamsals
sadaqafor zakat in many places (El)

® The requirement of the wife spending on her hudbisia matter of debate within ti#&naf tradition.

" For more detail on zakat andfaga one can refer to Mattson 2003

8 Zakat has a connotation of return, “of paying @iuthe growth of one’s property with a view to dyiig that
property (Hallag 2009 231). On that matter, see also Bonner 2003.
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Discussions in the Book of the Waqgf do not alwalgberate on theurba purpose of
wagf. If the definitions of waqf according to Aldlarifa or his students do not include an
explicit mention ofqurba® the termtasadduqimplies a similar concept as it denotes an act
whose aim igqurba as discussed. Ibn Nujaym (d.1563[970]) howeveelbronqurbain the
meaning, reasons, and conditions of waqf-makingstMwominently, he mentions that *“the
reason behind wagf-making is the will of the comdsrie soul to do good to hiibab
[‘beloved?] in this world, and to get nearer to tAknighty in the afterworld*® (Ibn Nujaym,al-
Bair 1915: V.188). The waqgf-makera:bab are not those who he knows and loves, as a literal
translation might imply. lbn *Abith explains, theakbab are “those to whom he wishes to do
good, from a near of ki [qarib], a poor person, or a strangefldshiya 1966, IV: 339). This
outlines the two distinct temporalities at workarperson’s actions and existence in this world.
Human acts are assessed in terms of their repe&yogss this world as well as in the afterlife.
Certain actions are favored in time frames beyondiralividual lifetime, or even human
existence in general. While waqf is not part of doéies of the subject towards her makerdiq

Allah], like prayer, almsgiving, and pilgrimage, it iginnately a means to get closer to God.

After this elaboration on the meaningsaflaqa it is now timely to explore the following
guestion, which is of direct import to the argumdsatthe family present in discussions of valid

receivers okadaq@® A remark on the use of the term “family” hasdoee necessary. Because

° For Abi Harifa, wagf is “the confinement of ayn [the corpus of a specific object, or the princifmause
endowment terminology] to the ownership of the wigfnder, and the gift of its1ianfaa [yield or usufruct] to
some charitable purpose” (alyni, Ramz1982 I:: 275). For his students it is “the confiment of the corpus [of a
specific property] ‘ayn) to the ownership of God (...) and the gift of itelgl or usufruc{manfaal to some
charitable purposea[-tasadduq b-il-manfa‘¥’. Both are discussed in chapter 1, “Waqf, a nefirdtion.”

1% sababuhu igdat mabib al-nfas f al-dunya bi-birr al-akbab wa f al-akhira bi-I-tagarrub ilz rabb al-arhzb jalla
wa ‘azz”

1 Based on Muhammad Asad'’s translation, | use nieinanstead of next of kin because the Arabic avimplies
proximity.
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the argument advanced in this chapter hinges arthmdhclusion or exclusion of family from
charity, the question of what type of family waafdalslamic law privilege becomes irrelevant.
Rather than engaging in the debates on whethemtigern capitalist state favors the nuclear
family (Engels 1972 [1882], Smith and Wallerstei@2), | am interested in contributing to
discussions on the supposed deleterious effectdahmly ties and identities have on building
efficient non-corrupt states, a debate that ihvatdenter of Lebanese politics, as | will discuss
further below. Whethersadaga injunctions and waqf practices favor the nucleamify,
patrilineal descent, or cognatic groups mattershriass than the sheer presence of any part of
the family in the (worthy) recipients eddaqa Therefore, | will continue to use family to deaot
any of the groups. That said, the terminology ofifg in wagf manuals is very rich and varied.
It distinguishes between the nuclear family compasfewife (or wives) and childreriiyal], the
descent groupal-nasl, al-dhurriyyg, the receivers ohafaga,which is the nuclear family and
the parents, the patrilineal lineageh[ al-bayt, al-jins, alal, al-‘agal, and the near of kin
[qaraba, dhaw al-nasaly, which includes both parents’ lineages but exekidne’s parents and
nuclear family fiyal] as these are supposed to be closer than “néamn.6fThe near of kin are in
their turn distinguished by degrees of proximitypse who are very close and prohibited from
marrying [dhaw al-rasm al-mwkarram]*? and those that are farthedhaw al-razm al-ghayr
mukarram]. This section first discusses injunctions frone Qur'an and the hadith to spend on
one’s family as aadaga It moves then to discussions in the Book of Waqt5" to the 18'
centuryfigh manuals on the receivers who invalidate the intérqurba in waqgf-making and
notes the absence of the family in these. The @ed¢lien contains some remarks on the way
earlyfigh manualsreferred to waqf dedicated to the heirs of theogrets, and their recognition

as a distinct type of waqf, but not one which wppased to “charitable” ones.

12 These include, for a man, his sisters (sucklistess too), aunts from both sides, nieces, motiéawi,
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Both the Qur'an and hadith contain positive injumcs to privilege the family as the
primary recipients of charity. In the Quran forstance, a verse describing the principles of
piety, excludes “mere compliance with outward fornasad 2003: 46, fn143), and places
spending on one’s family immediately after the bdwliefs in God, the Last Day, the angels,
revelation, and the prophets. “Truly Pious is hewpends his substance upon his near of kin”
(Quran 1: 177). The familydhaw al-qurka] comes first in the pious spending, followed only
afterwards by orphangalfyatamal, the needyrhasikin], the traveler/wayfareiiljn al-sabl], and
beggars dl-s7’il in]. Many hadiths echo the Qur’an in the charitabssnef spending on one’s
family, for instance “when a Muslim spends on hasily [ahlih] seeking reward for it from
Allah, it counts for him assadagd. Another hadith introduces an even more radical
suggestion—that charity should start with one’$. s8tart with your own self and spend it on
yourself fasaddaq ‘alayla], and if anything is left, it should be spent ayuy family [ahl], and if
anything is left (after meeting the needs of thailg) it should be spent on relativegdrabal,
and if anything is left from the family, it shoule spent like this, like this” (Muslim). These are
but a few examples of a central theme in the Qarahlslamic ethics, the care of the family, and
especially parents.

The commentarieal-Bakr, al-Nahr, andKanzraise the question of the validity of the
wagf around three categories beneficiaries: thig g&d rich, and non-Muslims. For these three
categories of beneficiaries, an argument is made aghether the dedication of the usufruct to
them counts as gadaqg and hence provides for a valid waqf. The questiowhether to make
one’s family the beneficiary in waqfs counts asatidvsadagathat will fulfill the goal of the
wagf as agurbais never discussed. This absence of family froenuhcharitable beneficiaries

supports the argument of the “taken-for-grantedshesits charitable character.
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The first category of uncharitable waqgf benefi@arinvolves the self. aAynt discusses
the permissibility of making one’s self the benefig of one’s wagf during one’s lifetime and
among other beneficiaries (whether family or poonamed individuals or mosques). He reports
two opinions, Al Yasuf's, which allows the practice so as to encouthgemaking of waqfs,
and al-Shayiint's, which declares that this stipulation makesiltag|f invalid. The justification
for this invalidation of the waqf is that such gstation prohibitsgurba Qurba according to al-
‘Aynt’'s explanation, occurs through forfeiture of owrgpsrights: the rights to sell, bequeath,
pawn, and here the right to usufruct seems to bengnthose. Keeping the right of usufruct
counters complete forfeiture and hence invalidgteswaqf.*® In this definition,qurba occurs
with forfeiture independently of the recipientstioé usufruct?

The second category of uncharitable waqf benefesas the rich. The rich appear in Ibn
Nujaym’s supplement to the definition of wagf the quotes® The qualification comes from
the work of another leading Mamluk scholar a fewegations prior writing before the Ottoman
conquest, Ibn al-Huam (d.1457[861]): wagf, in addition to confinement ownership,
necessitates either dedication of usufruct to aitelide purposetfsaddud, as in the definitions
above, or the “spending of the usufruct on whoméeewishes” (Ibn al-Huam’s qualification).
This qualification implies thatadagadoes apply to anyone wished by the wagf-maker.ldCou
this qualification be presupposing or addressing tesignation of family members as
beneficiaries? Ibn Nujaym thankfully elaboratesiprand shows that the debate is accruing

indeed on what countssadaga The problematic beneficiaries however are notilfamembers,

13 He reports this position as the opinion ofaHdl-Ra’y al-BarT (d.245[859]) inAkkam al-Wagf The Rules of
Waqf]

1% See al-Khgsaf (1999: 18) “The waqf is that which is always d@ndever not owned by anyone, and which does
not revert back to the ownership of its [previoosiner or to his heirs”

!> Wagqf according to the students of@Harifa is “the confinement of the corpus [of a spegifioperty] fayn] to
the ownership of God (...) and the gift of its yieldusufrucf manfaa] to some charitable purposalftasadduq b-
il-manfa‘a)” (al- ‘Ayni, Ramz 1982 I:: 275).
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but the rich. Is giving to the richs@daqa[charity]? Is giving to the rich qurba? For Ibn al-
Humam, the answer is long, but definite: “dedicationtbé usufruct to whomever he wishes
among the rich, without the intention @firba, is valid, even if for the validity of the waqhe
intention of thequrbais ultimately necessary, as a condition for penpetthrough the poor or a
mosque for example. It remains a waqf even befbee usufruct reverts to the beneficiaries
counted agjurba without it being counted as a charitable 'aibn Nujaym 1916 V: 1887, my
emphasis]. Giving to the rich is novadaga then®® As long as the rich receive the usufruct of a
certain waqf, the waqf is not fulfilling its ultinfengoal ofsadaqa

The last discussion of uncharitable waqgf benefiesaoccurs around the non-necessity of
being a Muslim to make a waqf. If the founder i$ adMuslim, what counts ascurba for her?
Ibn Nujaym advances that the wagf needs to tperba “for us and for them” (1916: V.189). For
instance the waqf of a Jew on a synagogue is ceresidnvalid because it is notgarba for
“us,” and wagqf of a Christian or a Jew for the hgjplso considered invalid because it is not a
gurba for “them.” The waqf of the Christian or thew for any poor, even if they are infidels (as
long as they are not engaged in war against Islsnepnsidered gurba In these discussions of
the recipients of waqgf yields that invalidate tident ofqurba in wagf-making, the family is
never brought up. The absence of family in disaussof uncharitable beneficiaries points to its
unproblematic status in the practice of waqf-making

| have shown, first, that the family was a priontyreceivingsadagaaccording to the
Quran and the hadith and, second, that it wasaddsent from the invalid charitable beneficiaries
of wagfs. If that was indeed the case, family wasautside charity, which is the presupposition

of the modern grammar of wagthurrz and waqfkhayr. In that grammar, the distinction

1% |bn Nujaym mentions a less authoritative positioat considers giving to the rictsadaga, either through an
analogy with gifts, or as a lesser degree of “gbod.
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between family and charitable waqf is superposediyen the private and the public, cast as an
opposition requiring different legislations andeasilon the different sides the opposition. The
1947 Lebanese Law of the Family Wag@ahin al-Wagqf al-Dhurf] overlaid the categories of
Family and Charitable waqgfs on the French categasfePrivate and Public waqgfs used in the
Regulation on the Lease of Wagf Plots (date unknbwhprobably around the mid nineteen
twenties). According to the first Article of therfoer, “a charitable waqf is that which benefits
charitable purposes since its inception, like mesghospitals, shelters, and the poor.” A family
wagqf according to the same source is that whicletitsn‘the founders and his descendants, or
anyone he wishes to benefit, before dedicating haritable purposes.”The family waqf
definition includes here wagqgfs that benefit anytipalar individual, and hence mobilizes the
shifting private/public distinction. This oppositictarted to be operative towards the end of the
nineteenth century, and appears to be a produitteoodern state and the colonial encounter
(Kozlowski 1985). Contrary to this modern oppositid show here that while early manuals
discussed “family waqgfs,” they did not contrastrth® “charitable waqgfs.” None of these were
discussed as categories, but they were examplggpes$ of beneficiaries of waqf. More telling,
these different beneficiaries were not distinguisladong a private/public distinction, but a
perpetual/non-perpetual distinction.

Al-Khassaf's (d.874[261]) “The Rules of Wagqf” is one of thmost cited sources in
litigations on wagf in the Beirut record of the™entury. The various sections of the treatise
are organized along topics discussed in the foroha dialogue between the author and an
imaginary interlocutor, probably a disciple. Al-Klaf’s dialogical waqf treatise, like that of his
contemporary Hil al-Ra’y, resembles fatwa collections as it isamged around particular

cases studies, subdivided in sections. The tredtiss not follow the logic that can be followed
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in the organization of the Book of Waqf (linguisticeaning, legal meaning, caussaial,
object jmakall], conditions fhaw@’iz], basic elementsrfikn], rules fkkam|, advantages
[mahasin|, and characteristicsifa]). Al-Khassaf's treatise seems to mix cases on beneficiaries
and administrators, the validity of the waqgf and testimonies on waqf, and the possible
founders of wagf. The aim was not to create wa@blygies, in relation to beneficiaries or
objects endowed, but to discuss the validity ofaserwaqgfs and to resolve complex and unclear
cases.

Discussions of family beneficiaries take up a lbthe treatise, mostly due the variety of
terms for kin used in specifying beneficiaries. 8ese of this wide variety discussed briefly in
the introduction of section |, important questi@mse as to which members of the family these
terms include and how to divide the yield amongrth@he Arabic Waqgf dhurf” has been
rendered in English as family waqgf, whereas thebArgs much more accurate in specifying the
kind of family imagined: it is a waqf for one’s demdants. Discussion of waqf on one’s
descendants actually occurs as one among many d&dnatial beneficiaries. Al-Khgsaf
determines who is meant lal al-bayt,h/ashm, gasiba, ariam, angb, jins, agrab al-ris, the
poor of thegaraba, awlad andbanin, nasl dhurriyya “agahl ibn, abrz”, mawalz, ummalat al-
awlad andmanilik, andwaratha The aim again is to specify which members offémily these
various terms reference. The waqf on descendanthibydefinition is no more particular or
distinct from other types of wagfs benefiting fagninembers. Al-Khssaf discusses these
“family waqf” (in the all-encompassing meaning tlates not really have a direct translation in
Arabic—that | know of) along with other beneficiesiand does not group them together as one
type of waqf opposed to the “charitable” waqfs. Fstance, the discussion of the wagf on near

of kin is followed by a discussion of the waqf oertain people dawnj, then by waqf on
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neighbors. The discussion of the waqf on the replasr mosque or a watering channel precedes
that of wagf on a child that will never be born.these early discussions, then, while family and
charitable waqfs are certainly distinguished, theynot opposed.

The general thrust of al-Kkgf’'s discussion does not oppose family to charitatrefs.
One instance, however, is more ambiguous, and eppaafirst glance to contradict my
argument of the absence of such an oppositioniskudsing the need for perpetual beneficiaries
for the validity of a waqf, al-Khaaf gives the example of the perpetual waqgfs of the
Companions of the Prophets: “some of them madenpgiualfi abwab al-birr [in charitable
purposes], while others said for my near of Kigbwab al-birr, and for the poor” (al-Khaaf
1999: 18). One might imply that in this exampleKalassaf is opposing charitable and family
wagfs. Nonetheless, one needs to place this examglege context of his general discussion,
perpetual beneficiaries. In that light, the distime illustrates the necessity of perpetual
beneficiaries for the validity of the wagf, in tbase one names particulars. The same argument
reoccurs with a different and surprising example/agf to support the repair of a mosque is not
a valid waqf, because repair might not be necessding mosque falls into disuse (al-kgqaf
1999: 112). So the original example might as wallehbeen “some of them made it perpefual
abwab al-birr [in charitable purposes], while others said fquaie of a mosqudi abwab al-birr,
and for the poor? which shows that the opposition is not betweenritide and family

beneficiaries but between perpetual and non-peapeharitable purposes.

" The example that he gives right after the repiih® mosque is about naming a single individuahwit naming
a perpetual charitable purpose.
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Family asthe Logic of Charity

After showing how the family was a legitimate anve privileged beneficiary of charity
and waqf in the wadf literature, | now turn to trealysis of this privileging as it operated even
in what is now called “charitable wagfs.” What maudegislation labels as “charitable” waqfs
includes mosques, madrasas, fountains, and haspitdlich are themselves wagfs, and the
various waqf-ed objects whose yields supported tHefinis second section analyzes one such
wagf from 19 century Beirut, theUmaf mosque, and shows that the yields from the wdmgs t
support it fall along family lines, showing the ebructed-ness of the opposition between family
and charitable waqfs. In the expenses of the mosgyairs come as a first priority, as they
guarantee the continuous existence of the reveaagrg object and the waqf itself (al-kskaf
1999: 92). Offices follow, and consist of the vasoemployed positions necessary for the
upkeep and the operation of the mosque. Finallyetas and their oil, rugs, pitchers for
ablutions, and similar commodities and consumaléeessary for the running the mosque form
another type of expenditures. | restrict my exannomato the variety of employed positions or
offices and to the logic of their transmission framne office-holder to another. First, it is
important to understand what portion of the totapenditures these salaried positions
represented. The table below stems from accountioguments sent from Beirut waqgf

administrators to the central state in Istanbulrduthe nineteenth century.

18 Before the takeover of waqfs by the modern nagtate, such wagfed objects were the only continsousce of
income for the functioning and upkeep of thesecstmes.
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Regular  Expenditures | Total Regular | Share of| Extraordinary | Total Share of

[mu‘tadat Expenditures | Offices in| expenditures Expend | Offices in
Equipment for regular (repairs, etc..) | itures total

year | Offices | the mosque expenditures| [zuhQréat] expenditures
1841 | 3,815 5,385 9,200 41% 20,099 29,299 | 13%
1842 | 4,042 6,960 11,002 37% 14,606 25,608 | 16%
1843 | 5,012 9,926 14,938 34% 17,697 32,635 | 15%
1874 | 38,580 3,172 41,752 92% 8,072 49,824 | 779%
1876 | 38,580 - - - 33,428 72,008 | 549
1882 | 35,760 5,188 40,948 87% 31,276 72,224 | 48%

Table 1 Expenditures of theUmanm waqgf , inqurush—paras were dropped (source: BOA. EV11192, EV23231,
EV23127, EV25507). The amounts starting 1874 wereohe trimester of the year only (that | multigliby 4),
because quarterly accounts replaced the yearly. @®esause the record is spotty, | do not have hyk#r's
expenditures.

The table shows that offices constitute a conslileraxpense, tending to form a least a third of
the regular expenditures of the wagf. Examiningrttransmission from office-holder to office-
holder reveals the channels along which charityistributed across the limits of tenure [what |
call the logic of transmission], and as the follogiianalysis shows, the primary route of
transmission is from father to sGhbut supplementary criteria, such as merit, expegg and
character also come into play. Apart from officepexditures, for the two other types of
expenditures, repairs and mosque equipment, the @igfamily could have also directed the
distribution of charitable funds, as many craftgevalso passed on from fathers to sons within a
system of apprenticeships and guilds. Unfortunatetyrecords exist on the suppliers and day-
to-day transactions of the mosque that would allmwo test the family logic beyond offices. |
start the argument with an analysis of the archieluments used to determine transmission to
show how the logic of the transmission of officéopto the nineteenth century changes. | then
outline the shifts in the logic governing the diren of transmission from a primacy of family to

a primacy of abstract competence, as it is apparerihe new 1870 legislation regarding

Appointment to Office.

9 Most of these offices can only be held by men.
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Documents

The two main logics governing the transmission ffites, the familial and the abstract,
appear in the content of archival documents at hBaglond content, however, these logics even
structure the form of the documents. Early accagntiocuments emphasize and embody the
presence of the scribe, on whose authority theevaftthe document lies. Later documents have
a logic and form of their own and their authorytinat of a state that exists independently of its
agents. While acknowledging the shift towards statetrol of wagf revenues that occurred in
the 19" century with the founding of the Waqf Ministry 1826, it is important to remember that
wagqfs were not independent of the state beforehanitians founded waqfs and court dignitaries
administered them. In addition, waqfs were a maimcern for the state in issues of taxation, and
particularly around the question of whether theyem® pay certain dues or not. Land surveys,
carried at the time of conquest and updated agittronementduldg of a new sultan, therefore
included extensive surveys of wagfdwvith wagf registers held in Istanbul, claims ofgiatatus
could be verified. Finally, detailed waqf accougtiedgers were held by the Treasury (first as
Hazine/Muhasebe Defterlesind after 1882 [1300] d&sas-i Cihat Defterlejf’ arranged by city,
recording the main wagfs in all the details of tluffices, names of office holders, salaries, dates
and types of appointments, and documents delivierétk office holders for their appointments.
These Muhasebgregisters constituted a “base-record” or summadgx [later calledesa$ of
positions, but also held pointers to the variousudeents that supplemented this base-retord.
The administrator paid the salaries of the offioklbars from the revenues of the waqf. However,

the appointments to some of these offices necéssitzonfirmation through an officidderat

20BOA, TT393 (1520 [926AH])is the earliest exhaustiecord of the waqfs of Bilad al-Sham

% The specific circumstances under which these r@eunting books were introduced remains uncleandat
this point

2 Detailed analysis of the relation between admiaiitn and records/archive organization forms tlagemial of the
first chapter of the dissertation
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[letter of appointment] either by a gadi sanctiobgdhe sultan, or more generally by the sultan
himself, the source of all grants. These officegegidneir holders continuous rights to revenues
and to revenue collection (for administrators), avete then similar to other rights to revenue
like the various tax farmsifnhar, ze‘amet, hgs and hence were to be issued by the Sultan.
Moreover, theberatin the case of some offices like the imam &heib was necessary for the
“validity of the Friday and Eid prayers” (BOA. C.E26358).

One such accounting waqgf base-record registe@hpsebe deftdrirom the archive of the
Directorate General of Waqgfs in Ankarsggkiflar Genel Mudurlgu (VGM)] dates from 22
December 1786 [12 Ra 1201], and holds the accaymtirthe waqfs of the province of Quds
[Jerusalem] including Beirut. These waqf accounbage-records were cumulatively written and
structured in the process of writing, as they sehee purpose of documenting changes in the
office-holders. The bound register consisting ofesal hundred blank pages, opens with a note
where the scribe inscribes himself and the prooéssiting in the document: “[written] through
the efforts of the poor and humble Darwish Mus{afg may God forgive his sins and conceal
his shortcomings.” After an index, the waqfs asgeld by city, with blank pages left between
cities at the time of drafting. For every city, each page a few waqfs are listed with their
various office-holders. The number of waqgfs incldigeer page depends on the scribe-judge’s
assessment/perception of the size of the waqf.&h page, the word wagf forms médd; an
elongated word that occupies the whole width of glhge and serves visually as a title under
which the offices of each waqf are listed. Undechemeddivaqf, horizontally written blurbs
visually embody the various offices at the wagfe fame of the office holder forms the heading
of the “blurb” that records his office and salaHere again blanks are crucial and left aplenty

between the offices, and well as between each Wamgfse blanks come to be filled out as old
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office holders die: their blurbs are crossed oud annew blurb recording the new holder is
written in a different direction, diagonally or teally.

The 1786 waqf accounting base-record for Beirut theassposed in 1882 [1300] to a new
register for the province Suriye. Drawing up a register is a common practice in accounting,
for instance after the ascension of a new Sultahéahrone. The older index can also become
too crowded with the passage of time, necessitdliadransfer of the current positions to a new
register. However the 1882 registers, tBsas-i Cihat-i Defterleri were unlike their
predecessors, thduhasebe Defterlerin their format and logic. Instead of white padjest the
scribe structured according to the information lael lat hand, the new registers’ page are
organized as the spreads of a table, drawn undetitkt of Defter-i Esas-i CihatThe headings
of the columns necessitate for each entry a generaber, the type of appointment, location of
service, offices and names of the office-holdease af appointment, location of tkbayratand
mabarréaat along with the names of the founders&dif], the number of the old register,
stipulations of the founder, the “events/ukuét, a transfer sign, and remarks. Instead of the
various offices of one wagf and all the waqfs o€reaity being listed together, offices are
entered one by onau grédesappointments; it is only when an appointment isienthat the
office is entered in a row. The ndw¥gas-i Cihatregister does not form a comprehensive index of
the waqfs of a city like the oldeviuhaseberegister, but rather records events: the various
appointments to offices. After a new office is @ate changes to that office are added onto the
same row, in the “event” column, which takes up nafshe second page. Each office comes to
have a number in the general index of the provimesas-i cihdt Interestingly, the type of
information recorded does not differ from the earindex to the new one, except for a few more

columns that remain mostly unused (perhaps onlthéncase of provincial waqgfs). The logic
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however is much more linear. The presence of thd gpitomizes the inversion of the
structuring agent; instead of the scribe and th&tesd structuring the blank register, it is the
register with its fixed size columns, rows, andscétat forces the scribe to follow its logic. The
state and its categories acquire an existence amdigmt of the agent and the particular scribe.
This change in the form of documents reflects tienge in sources of authority from a primacy
of the personal to one of abstract knowledge. ‘@Ofkgisters bore the personal mark of a
particularkatib and displayed the artistry of his scribal craftheTtext was suffused with the
human presence, thaiba the prestige, dignity, and awe-inspiring quabfyspecific men who
concretely embodied the state. This was reinforaed perpetuated by kinship relations of
descent and marriage among functionaries and aiffi¢i..). [A] new register's authority rests on
its diffused formal abstractness, implemented thhothe standardized printed forms now

available for all official acts” (Messick 1993: 24().

Office transmission in Beirut's'Umarr Mosque

For Beirut, the base-record of the 1786 registagimally listed six waqf¢> including
three mosques, a madrasa, and a Sufi lodge. Lateatovarious dates, a few different hands
added the wagfs of ten other mosques and Sufi &fdg&mong the first list, the camii-i kebir-i
‘Umari (Umafi mosque thereafter) lists the largest number bfed: a supervisor, an orator
[kharib], two imams[conductors of prayer], Hanaf professor, seven callers to prayer, a reader

of thesira of yasin after the noon prayer, a caretakgayyinj, an imam for the afternoon prayer

% Those are 1. camii-i kebir, 2. Sheikh $alddin, 3. mescidfiavaridhi (cavaridi?), 4. mescid-i Evza‘? and
maqame-iserif-i imamu’l-muctehidin al-sheikh AbdulRahméan bémr al- Evza1, 5. medrese-i cedidar, 6. zaviye
known as khanegah-i Tevbe

% Those are 1. camiiserif-i Emir Munzer, 2. camiigerif-i Saray (something something Emir Assaf), 8iye-i
ve mescid-gerif-i Magaribe, 4. mescid4gerif-i zaviye-iHamra, 5. mescid-i Mecz(b, 6. caAmiieirif-i Dabb,
7.mescid-iserif-i known as zaviye-i Khul‘, 8. shop (illegiblé)aci YlsufHamm(d , 9. mescidserif-i Bedevi
gaddasa sirrahu, 10. camgarif-i Semseddin.
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[imam-i ‘asi, two tlrbedars[caretaker of the burial grounds, in this case,“thausoleum” that
supposedly entombs a few hairs of the prophet]s Tdtals seventeen offices just for thanai
mosque. The number is small in comparison to wénjisded by Sultans, their families, and
their retinue (wives, mistresses, and others)—fikeinstance the staff of 49 that served the
Hasseki Sultan soup kitchen in Jerusalem (Singer 20Bgj. for the small provincial town of
6000 that was Beirut at the beginning of th& t@ntury (Fawaz 1983), tH&mai wagf offices
were substantial. From these offices, the 1786thad 882 base-recordsletail changes in six
offices out of the sixteen: an oratdhfib], two imams, two burial ground caretakers, and the
Hanaf professor. The earliest “update” after the origipasitions listed in the 1786 register
dates from 1850 [28 S 1266/ 12 January 1850], #te dt which the mosque’s administration
was transferred to the Imperial Waqgf Ministry, iyipg that beforehand, the administration was
occurring at the local level, without interfererfoem the capital. A further reading of the imam
office’s supporting documents mentions that thenmisted in the 1786 register was appointed
in 1712 [1124]. The offices listed in the 1786 stgr are even older than the register; they were
transferred from an older register without beinglatpd, confirming Istanbul’'s non-interference
in (some) provincial waqgf administration at thedeaf appointments.

From the 1786 and the 1882 base-records for Beitdthail mosque, it appears that the
logic of appointment to offices was articulateduard the family up to the end of the nineteenth
century. When an office became vacant, as upordéla¢h of its holder, a son of the office-
holder, usually the eldest, served after his fatheghe same position upon confirmation of his

competence. The appointments mentioned in the Br@bthe 1882 base-records fall in two

% Other documents that sometimes list the officedeitail, and fewer times their holders, are thevanting
documents sent to the Wagqf Ministry (BOA.EV.d.) €8k list the revenues and expenditures of the wagfsheir
purpose is different from the documents | am usiage: they are concerned with balancing accourdsat like
here, with keeping track of office holders. Thep && useful to contrast with the indexes, but tmes of office
holders are too sporadically mentioned to allowitrg the changes through these documents.
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categories: those where the name of the new hslurs that he is the son of the older the,
and those where the names of new holders seenmatetdb the older one. Appointments of the
second type might imply that offices did not neeeiég stay within a family, and that these
appointments can be used to disprove the pervassgeaf family logic. However, the sultan-
signed appointment letterbdrat-i ‘ali]?’ (which described the details of the new appointsjen
mention that the new holder was either appointetiénabsence of heirs of the original holder or
in the case of their incompeterféeas will be elaborated below. They hence prove that
family remains the primary determinant, only suppa in its absence, or incompetence. Table
2 visualizes the recurrence of transmission oftcefivithin the family or outside of it, within the
six documented offices of th&Jmaf Mosque in the 19 century. As apparent in the table,
within one office, and for all offices except ttigbedar, appointments seem to move in and out
of families.

Yet, while the principle of family right to the a¢& might lead to the assumption that
most of these offices remained within one familystwas not the case. First, the different life
spans and expectations in the pre-modern periodiprtd the end of the Y&entury precluded
the assurance of having surviving offspring. In iadd, and as will be discussed below,
competence intersected with the familial right tiice, and was a necessary criterion for

assignment. Therefore, the logic of transmissiofatnily served as a guiding principle rather

% The classical naming practice in these documeats‘® son of Y.” In the case of Beirut, it seematttfamily”
names were commonly used, so many times the namgomed would be X son of Y Surname.

2" Why and hovberatswere issued is itself a fascinating topic of irtigetion around the constitution and
negotiation of legal authority. For instance, VGIbB5177 mentions that thénarib had received beratfrom the
gadi of Beirut in 1712 [1124], while the new offibelder received heratfrom the Sultan. Why and when one
refers to the gadi or to Istanbul, and how the gjdéial with claimants who haberatsfrom different sources falls
beyond the scope of this dissertation. | owe thigtpto a discussion with Guy Burak.

28 Appointment letters do not describe how competeva® determined and by whom. | discuss furthenbdfe
institution of exams and the composition of exarigracommittees.
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than an iron rule. Rather than a perpetuation ieflpge, it provided a security for the precarious

lives of these employees who were mostly far froeakhy.

first imam

afternoon second imam, noon second Hanaft
orator [kharib] prayer [‘asr] prayer [zuhr] first turbedéar tirbedar pr of essor
sheikh Barzarij| sheikh new office in
(1712/1124) Muhammad 1856
interruption in the historical record

sayyid ‘Abd Allah | sheikh
al-sayyid al-sheikh son of ‘Abd al-| Muhammad | sheikh
‘Abd al-Rahman al- | [sheikh ‘Ali | Muhammad Hamnud | Satfr Bikdash | Khatib Muhyiddin
Nahhas(1851/1268)| Fakhiri] (1852/1269) (1873/1290) (1856/1273)
‘Abd al-

sayyid ‘Abd al- Ghan bin

Basit efendi son ‘Abd al-

of sheikh ‘Ali | sheikhs ‘Abd al-RAman | ‘Abd  al-Réhman | Rahnin  al- | ‘Abd al-Basit

Fakhart and Muhammad sons ofson of sayyid ‘Abd| Bindaq [Fakhari]

(1864/1281) Muhammad (1860/1277) Allah (1898/1316) | (1890/1308) | (1889/1307)
‘Abd al- Qadir son sheikh Muhammad Hassan brother o
of ‘Abd al-Raéhman Tawfiq Khaled | ‘Abd  al-Reéhman sheikhHamid
(1908/1326) (1915/1334) (1911/1330) (1908/1326)

Table 2 ‘Uman Mosque office holder chronology (based on basertecVGM515, VGM162.5, and VGM161.300,
and the documents they point f)Dates in parenthesis indicate the appointmert d&ithin each office, a change
in color indicates a change in the family of théaefF-holders—it is the change that is significamit the color itself
(I use two colors only while there are many monmaifees). Note that here | take family as restrictecpatrilineal
descent because | take a common surname and th@meh“son of” as evidence of family. Offices dduhave
gone to a son-in-law or the son of a sister, besé¢require evidence not readily available.

Logic of Appointment: Family and Supplementary Resasng

Examining the base-records’ supporting documentis thieir more detailed descriptions

of appointments provides a deeper understandirnigeofogic of transmission of these rights and

duties in the premodern period. Though it is thet family forms the overarching logic under

which they are transmitted, that logic is nonetbglentwined with other requirements. For

example, when the transmission of office necegsttte fulfillment of duties, like teaching or

leading prayers, certain competences and traithafacter become necessary. The transmission

of one office in particular — thélanaf professorship — provides a good example of an

#| also used the Evkaf Defterleri mentioned in fumié 4.
%0 Oral histories of families and family trees woblel helpful here, but have not been collected.
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interruption of the family-based logic, where thbey criteria for eligibility and the choice of the
new holder were explicitly mentioned in the appmant letters. Thé&lanaf professorship was
made a permanent office in 1856[1273], after atipetiby various ulema and notables from
Beirut for the creation of the permanent officeH#nat professorship within the offices of the
‘Umai mosque. However, the petition names Sheikhhytidin al-Yafi as a possible inaugural
officer, and presents the following credentials licg appointment in the position: his assiduous
devotion in teaching at the mosque and his beingngnthe most esteemed and magnificent
ulema min ajall al-ulamz’]. 3 He became the mufti of Beirut sometime in theadiecspanning
from 1848 to 1858 [1265-1275] and was a membehefSufi Khalwatiyy& before becoming
its leader in Damascus, housed in a lodge named kifn (Wat 1993: 2502 Upon his death,
his son, Muhammad ‘Abd al-Ran, was found to be incompetefitThe incumbent, the mufti of
Beirut ‘Abd al-Basit (Fakhari), was appointed on 14 August 1890 [28 Z 1307] bseehe was
“characterized by and renowned for his asceticisoh righteousness” fuhdsalak ile muttaif
ve mytahir’] (VGM162.33).

In these two appointments, the letters specifteteria outside family connection,
supporting the appointment of a certain person: pmience, character, and duration of
experience in the position. The last criterion, engnce, represents an official sanctioning an

ongoing performance of a task and finds echo inouarparts of the law. For instance, the

' BOA.I.MVL.371/16311

%2 The memory of Sufi practices in Beirut seems teeHaeen completely eradicated, and made the exelusalm
of more “Islamic” cities like Tripoli and Damasculhe history of these practices, reference to whlebund in the
Ottoman archive, and their eradication from practiad memory remains to be written and unfortupddis
outside the realm of this dissertation.

3 Al-Wali mentions that al-¥fT was mufti for a short period and moved in hisfgears to Damascus. This opens
the question of offices becoming in practice méghts to revenue without the performance of théeduassociated
with the position. Given the long petition for gig al-Yafi the position however, it seems unlikely that heildde
an “absentee” office-holder. After all, absenteetuld be a cause for dismissal from office, imfajscussion (lbn
Abidin, Hashiyal966 IV:: 382). At the same time, the transferhaf bffice to Rkhar and not the son of alaft
might imply that actually #hirt had been holding the professorship in practice.

3 Here again the letter does not describe how titiempetence was diagnosed.
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continuous cultivation of land endows one with tgylo the land. The latter, referred to as
mashadd al-maskaarises from labor invested in the land, and g&esertain security omiri
land, or quasi proprietary rights: “a person whdticated without legal challenge and paid
tax/rent on land for ten consecutive years acquirgits that prevented an administrator from
transferring his lot to another person” (Mundy &mdith 2007: 29). To return to the offices of
the ‘Umafi mosque, sheikh Miyiddin al-Yafi was favored because he had been teaching for
some time. While he had no qualified or suitablessdhe person appointed after him was the
person who occupied the same position of mufti.eDppointment letters often refer to the
length of service, office-holders having served ‘olong time” middemedideden bdrin the
case of the imam (VGM299.340), “a period longernthhirty years” and “for a while”
[zamandan be}in the case of thairbedar(VGM883.54).

Following length of service, the second criterioantioned in the appointment letters is a
demonstration of ethical behavior. These lettercuis the uprightness, righteousness, and
integrity of the office-holder, and hence operateam appraisal of his moral character. This
concern constitutes a common theme in Islamic Lt is dealt with extensively for witnesses
and is discussed for jurists and judges. “The hunmaks involved in witnessing also are
comparable to those in the transmission of hadittestraditions of the Prophet. Both represent
crucial types of knowledge (...),” whose trustworéss depends on the “integrity of the
transmission links, represented by the human reday@®lessick 2002: 232). Even if a person
had witnessed certain events, their testimony'sptamce ultimately depends on their moral
character; hence, the determination of that charagta crucial factor for the judges. In the case

of jurists, their authority derives as much frone tjualifications of their knowledge (epistemic

% In Islamic law, in the rules of evidence, testimatands primary, an “embodiment of ‘presencetheftestifying
human witness, [that] stood opposed to the dangbrapen interpretability, and the human absenceadienation
of the written text” (Messick 1993: 205).
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authority) as their moral character (moral autlypriHallag 2009). Knowledge of the law cannot
be separated from the embodiment of the valuedvb@ate. Knowledge is tied to its carrier.
‘Adala [rectitude or justness] and the importance of tfilvsg a deep sense of morality”
emphasized a sense of knowledge as embodimene @thincs of the law. “[Pliety itself [is] an
integral part of this [legallknowledge, for pieticthted behavior in keeping with the Quran and
the good example of the predecessewsiari (Hallag 2009: 44). The assessment of the reatitud
and moral character of candidates for offices o#dleéheir responsibilities in transmitting and
performing the knowledge they possess.

Finally, the most recurring criterion supportingpaintments, mentioned in almost every
appointment letter or summary, is competerat@diyya. The appointment of sheikHamid to
the Hanaf professorship in 1908 [1326] when the previougcefholder and his son had passed
away, was justified by his success at an examinabib his proficiency’® Sheikh ‘Abd al-
Rehman al-Néhhas’s “competence at service [orating] was provearirexam®’ in 1851 [1268].
Muhammad Khab, the son of the secontdrbedar was found to be incompetema| ahl|,
instead, his successor ‘Abd al-Gihdmn ‘Abd al-Rahman al-Bindaq (1890 [1308]) was chosen
because his “competence and capability were evid@mhat type of aptitude is required for
office and how it is determined become crucial tjoas as they provide insight into which
types of knowledge were privileged and how theseevassessed. From the example mentioned,
it appears that determining competence does ngtaeleducation or the holding dfazat
[licenses to teach/recite/transmit], but rathertbe results of examination. A testing system
appears in place as early as 1851, nearly two @sgardbr to the passage of the Appointment to

Offices Regulations (1870). After the Law passeddner, there was a clear systematization of

3 \/GM892.33.1795
37VGM299.340
%8 \/GM883.54.508
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the protocol for testing competence. Article 8 bé tAppointment to Offices Law draws a
distinction between scholarly offices (professgoshiimam-ship, and oration) and
physical/manual offices (caretakers of the mosquiés) the former, examination determines
competence; for the latter proficiency is deterrdin®y measuring bodily capacityycldca
igtidar]. Both types of offices require a declaration frérose responsible for the waqf about the
competence of the future holders, and this bringsback to the primacy of testimony as
evidence in thdigh. Examinations, like written evidence, can be fad| while testimony of
competence from the knowledgeable and the uprighties with it the moral and epistemic

authority of the testifier.

[1. NINETEENTH-CENTURY M ODERNIZATION
SHIFTING PRIORITIESIN THE LOGIC OF APPOINTMENT

As | have pointed out in chapter 2, the increagetk scontrol of waqgf revenues, the
creation of the Wagqgf Ministry and the ensuing actmg reforms brought the systematization of
accounting and also of appointment to offices. [Btter came to be regulated by a state law, the
Appointment to Offices Regulation3gvcih-i Cihat Nizamlefiof 1870 [8 Za 1286]. Yet even
here, the Regulations confirm the logic of famityappointments to offices, with continuity and
competence as supporting criteria. The first Aetistates: “When the holder of an office
pertaining to anazbir [controlled] ormulkaq [appended] waqgf dies, his son whose competence
and capacity are confirmed is appointed to thigeff In the basic case of an office holder dying
and leaving a competent son, the rule of transomsgpparent in the records—the competent son
inherits his father’s positions—is enshrined in ti@av. In the more complicated cases, the law

unsettles the priority of the family in the logi¢ office transmission. To whom is an office
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transmitted when the office-holder dies withoutsdnOr what if he only leaves minor sotis?
What if his sons are incompetent? Article 10 & Regulations crystallizes the new priorities in
the logic of transmission in its ruling on officeansmission in the absence of heirs. Among
eligible candidates, the most competent man resehe office. In the case that many candidates
are equally competent, the law first gives priotibythe “near of kin” of the deceased office-
holder miteveffaya garabati oldnin the second degree, the law gives prioritycémdidates
who do not hold any other office, and thirdly tondalates found to be podiufjr zali bulunan.

As a last resort, if none of the candidates is iof kree of other offices, or poor, a draw
determines the new office-holder. This Article clgadelineates the beginning of the change
from priority in appointments based on family ttegvard appointments based on a new abstract
meritocratic ethic of competence.

The shift from family towards competence cannotabstracted from larger changes in
the judiciary system and the education structure@imiyye class, described in the introduction
and chapter 1. The adoption of new codes as thtusxe law of the state rendered the
knowledge and possible independent reasoning seffgtthad] of legal scholars much less
crucial and directly effective in the domains noegulated by state law. In addition, the
founding of new schools that familiarized the buieats, lawyers and judges-to-be with the new
codes (Akiba 2003) made the traditional madrasaadn irrelevant. The financial and social
prospects for ulema became bleak, and they sodizaeédhat they were better off familiarizing
themselves and especially their children with teemodes and new employment opportunities
offered by the modern state apparatus. Therefoamynof the sons of members of timiyye

class, which constituted the backbone of the officklers discussed here, were not sent to the

%9 |slamic Law defines a minosdghir] in terms of biological maturity, but distinguishbiological maturity from
mental maturity fushd.
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classical madrasa system but to the new schoolba(Ha009: 417). With the sons of office-
holders not receiving an education in the Islamiersces, the question of their competence must
have arisen, if it did not create a crils.

The Appointment to Offices Regulation$eyvcih-i Cihat Nizamlefiwitnessed many
revisions (1875 [1290]) altering the priority ofnfidy and competence in appointments. In its
final version of August 1913 [2 N 1331]. When thamily was still present in the logic of
appointment, it was now a secondary factor. Therppyi previously accorded to family was
superseded by the criteria of competence. Whereedhnker version of the law (and common
practice) gave preference to the son of the dedeaB&e-holder, upon confirmation of his
competence through a qualifying examinatibithe revised law extended the eligibility to take
the examination tavhoeverwished to compete for the office. The success@ulddate was
simply the one who showed the best competence. @rhe case of a tie, between two or more
applicants of equal competence, who included aacdhe former office-holder would that son
be given priority to the office. Thus, family remad an operative principle in determining
appointments to office, although its former cerittyalvas supplanted by that of competence as
the foundations of the ethics of meritocracy wesimg slowly but surely laid?

The discussion of appointments to offices in thaeteenth century codified waqf
manuals of our library echoes the commentariehefpost-classical period in our library; the

manuals include discussions of the stipulationbeasfeficiaries with a nineteenth century twist..

0 Another reason for the question of competenceise & that many such positions were actually &rfCuno
1999).

*I The creation of standardized admission exams asi@ird by the state is a modernizing trend paelemce, but
| do not have space to go into it right now.

“2 A final caveat is in order here: the Law of Apptaient of Offices in its multiple versions appliegyto
regulated offices held without a stipulation of tbender. When the founder stipulated that a palgicperson
and/or his descendants should be the holders eftairc office mesrlziyyet vechle tearruf olunan cihetle}, the
state did not intervene. Such appointments follothedolder criteria of “family before competencsirice the
stipulations of the founder retained the same fofdaw that it has in waqf doctrine, as in thetdin discussed in
Chapter 2, “the stipulation of the founder hasftitee of a text of law” $har al-waqif ka-nas al-shari‘ ].
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Both Omer Hilm1 and Qadri Pasha discuss stipenasx{'if] along their discussions of
stipulations of administrators. Both administratansl stipend-holdersfbab al-waa'if] indeed
share an important characteristic in terms of thelation to the revenues of the wagf: they
receive a certain amount from the revenues eithainat services or as entitlements. Therefore,
they mostly appear in discussions of who can appbiem, and how they can transmit their
entitlements. The logic of the family appears ip@ptments of administrators, wherein if there
is no stipulation of the founder, the judge canaapipthe administrator but in case the founder
has family members, they have the right of priofdy receiving the administration over any
“stranger/foreigner” gjnaki] (Omer Hilm1 Article 296) (echoed in QatiPasha’s Article 161).
However, Qadr Pasha does not discuss how the administrator erq#di is to appoint the
stipend holders (in line with post-classical masuaDne of his later articles (528) actually notes
that courts should accept Sultabiara at [Arabic of beraf and what is noted in the real-estate
registry as proof for offices. The article in réaladdresses what is acceptable as evidence in
court cases, because courts privileged oral tesymand written evidence was less reliable
because of the possibility of its forgifjNonetheless, it does highlight the fact that thecess

of nomination to offices could occur from the cahstate, and that the absence of a discussion
reveals a deferral to the state-sanctioned Lawpgfoftments to Offices.

Contrary to QadrPasha, OmeHilmi includes a discussion of appointments to offices,
and echoes very much the position of the Law of dhpionents to Offices. He dedicates two
sections totaling eleven articles to officéibdt]. These sections follow a section on stipends
[waza'if], which might be surprising to Arabic speakersagcsistipendswWaza'if ] actually include

any stipend (QadiiPasha for instance does not use the \jibedfor office. According to Omer

43 Messick (2002) provides a fascinating analysitheftype and use of evidence at court in the comteXayd
Yemen.
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Hilmi, stipends are amounts of money (or in-kind) ddditato certain persons from the
revenues of a wagf whether for services renderedoor(Article 359). Offices jjhat] are a
particular type of stipends for services, thosédinaritable foundationsike imam-ships, orator-
ships, professorships” (Article 375). The distinatihe creates enshrines a distinction between
these offices and the rest of stipends, and magcteheir different jurisdiction. As with the Law
of Appointments to Offices, Omdiilmi affirms merit as the first condition for appointme
Article 376 affirms that “it is illegal to appoirtb an office someone who does not have the
competency for the position.” Again, like in thespdassical manuals, there is no discussion of
how administrators or judges should test competemnb&h suggests that this may have been a
preogrative of the state. A few articles down tbdeg OmeHilm1 again echoes Appointment to
Offices Regulations and re-inscribes the logic leg family. Article 378 plainly states, If an
office holder dies leaving a mature competent ¢hilel should be the recipient of the office.
OmerHilmi seems therefore to echo the shifting of prioritarafrom the logic of family to the
ethic of merit that the Appointment to Offices Ridions introduced.

While the ethic of merit started to take prece@eonver the logic of family, particularly in
these offices that were now under the administnatibthe Waqf Ministry, none of the manuals
openly questioned or defended the charity of dédigawagfs to family members, be they
particular individuals or the founder’s family. Hewer, here, the inclusion of the family in
discussions of beneficiaries that could invalidéiee waqf point to possible debates around that
guestion, while affirming the charitable charaadérthese family waqgfs. For QadPasha, the
fixing of the family as a charitable beneficiarycacs in discussions of stipulations of founders
for beneficiaries. While postclassical commentardiscussed the self, the rich, and the non-

Muslim only as potentially uncharitable benefioggribefore arriving at the conclusion that these
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did not invalidate wagqgfs, here the family is inahgldin these questionable charitable purposes
that need to be specified. Therefore, Qddasha opens his first article of the section on
stipulations of beneficiaries by stating that stping some or all of the waqgf’'s revenue to the
founderand his familyis a valid stipulation. In earlier discussionswibuld have just been a
discussion of stipulating some or all of the wagfesvenue to the founder. In addition,
sometimes, but not systematically, Qaéhasha refers to these waqgf as family waqfs. For
instance, Article 108 begins by a hypotheticalttié founder establishes his waqf as a familial
one” [idha insha’a al-waqif waqgfahu ahliyyah This marks some cordoning off of family waqfs
as necessitating their own rules. OniBIm1 raises the validity of family beneficiaries in his
discussion of stipends of beneficiaries. Whepoar beneficiary receives waqgf revenues as an
allocation and not for services, it is by wagfsatlaga If the beneficiary is rich, it is by way of
generosity and perpetuating family relation#a]. Omer Hilm1 here reaffirms the value and

validity of the ethic of family in charitable endexas.

[11. FRENCH MANDATE DEBATES
WAQF: RELIGION OR ECONOMY?

The privileging of on an ethic of merit over thejio of family in the now public offices
of charitable works reflected and embodied the ephof good administration, as elaborated in
chapter 2. The French Mandatory powers that sueckttee Ottomans in Beirut in 1920 had had
a different experience with wagf (Chapter 1), antthvan explicit program of “modernization” of
wagfs and other institutions. Nevertheless, thisrait deter them from subjecting the validity of

family waqgfs to debate. Indeed, as the French Higimmissioner reported to the League of
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Nation, a legislative organ of the state [the Sopmewaqf Councift’ had carried out some
studies “with the aim to modernize as much as ptssand to adapt to needs, the very special
law of waqgf” (106). These studies aimed, among rsthi® “make disappear certain institutions
like the family wagfs.” In its “needs” to governnéto govern wagqf in particular, the colonial
state, | will illustrate in this section, subjectadqgf to new understandings of religion and
economy.

However, was waqf an area that the French col@aoader could claim to modernize? As
| discussed in chapter 2, the charter of the Manditinguished between “personal status”
(marriage, divorce, inheritance), the realm ofgieln where the various religious traditions had
legal sovereignty, and “real status,” the realmthed economy regulated by state law. To be
modernized, then, to be subjected to the laws oh@my, waqgfs, or some of them, had to be
stripped of the “religious element” as J.N.D. Argter termed it in the 1952 article | discussed at
the beginning of this chapter and as Decree 75Ba@rthese waqfs (religious property, see
chapter 2). Therefore, the project of moderniziragjfs involved two interrelated processes: the
categorization of waqfs dedicated to mosques, Bdfies, and education (so-called “charitable
wagqfs”) as “religious” and the categorization ofgisadedicated to families (the so-called family
wagfs) as non-religious, and therefore abolishalslevaqfs. The French High Commissioner’s
reports to the League of Nation articulated an lsuxgnt paralleling this approach. The legality of
the abolition of family wagqfs, he claimed, can obky decided by Muslim jurists, among whom,
he is pleased to report, there is a group arguargthis abolition from within the Islamic
tradition. That would be no small feat, as thedernes would “bring into the domain of civil

law, and with the approval of the highest religimesincil under the mandate, rules considered

*4 The archives of the heir of the Supreme Waqf Cibuthe Supreme Legal Islamic Council, along witbuavey of
the newspapers of the time would be a great sdaretaborate on this debate further. | have unfately not had
the time to go into these.
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up to this day as intangible and forming an integeat of Muslim religious law” (Rapport 1926:
109).

In French Mandate Lebanon and Syria, what speaeldethd debate on family waqfs was
a proposal for their abolition forwarded to the lRanent on December 21, 1937. The author of
the proposal was then Director of Directorate ofshtu Wagfs, Hassan &lakim. Al-Hakim*
was a staunch anti-colonialist (he joined the &Bn¢irch Syrian Revolt of 1925-27), leading the
French to sentence him to death. He consequeritlyoleEgypt and Palestine, then on to Iraq.
He eventually returned to Damascus in 1937 afeeRfench-Syrian treaty of independence, and
occupied various posts in the government, befomineng Prime Minister. It would not be
unreasonable to suggest that his presence in Egype mid and late 1920s, at the very time
when similar debates about the abolition of fanmigqfs were happening (Baer 1958), might
have influenced his proposal. The bill elicitedywstrong reactions. The main voice of those
who opposed the bill and wanted to preserve famdgfs, or the conservationists, came from
the “Scholars’ Association in Damascusarfiyyat al-ulamz’ bi-dimashd. The most vocal
supporter of the bill, or the abolitionists, waikh Ramiz al-Malak, a scholar from Tripoli and
graduate of Egypt's al-Azh&f. In printed and circulated epistles, as well asn@wspaper
articles, arguments were fleshed out and decoeticdiorrowing from arguments developed in
Egypt (through the circulation of people and newpspa mostly, as discussed in chapter 1, and
as the trajectories of both al-Malak andfakim illustrate).

Some might argue that abolitionists were “co-optedllaborators seeking personal
profits. However, thinking of them, here again,’@nscripts of modernity” avoids assumptions

about the intent of these scholars and focusesi®@dnsequences of their actions. Many were

“5He was born in 1888 and lived long (died in 198®%.was part of the Arab government of King Faysal.
4 Al-Malak (1903-1989) was born in Tripoli, studiéist at a French missionary school before reachirgzhar.
From there, he received a degree and license ¢ fgazg the sharia and the Islamic sciences.
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state employees, and appealed to “modernity” amdghess” in their claims. They have been
conscripted by the same notion of progress of tlemdéh colonialists. For instance al-Malak
argues “today, minds are enlightened, and the pusvdark ages are bygones” (al-Malak n.d:
1).This is no surprise but it was a confluenceeaisons that worked for the French stated aim of
“modernizing” wagfs. It is important to note thate@ conservationists who wanted to preserve
family waqgf, argued that certain aspects of wacgfdeel to be “reformed.” They argued that a
supervision system that held administrators ac@aetwas necessary for the maintenance and
well-being of the wagfs, family or otherwise. Dabat mean that they were also conscripted by
the same notion of progress characteristic of mmogér | would like to suggest that their pleas
follow very much pleas for waqf reform that are uadly internal to the Islamic tradition.
Whether through advices to princes, or throughohistl accounts, the themes of “corrupt
administrators” and the necessity of their moraesystic supervision form a very common line
of argument (as | described in chapter 2), andetloemservationists argued along these lines,
without subjecting the shaai to the laws of the economy.

The argument for the modernization of waqfs inctideree moves, which did not go
uncontested, each of which formed a space of ddistecen scholars. First was the extraction
of wagfs from the sphere of religion: certain Maslieformers argued that waqgfs dedicated to
the families of founders, like that of Mustafa agtal not belong to the sphere of religion and
concluded that these waqfs did not need therefofellow “religious law.” Instead, and that was
the second move, family waqfs were to follow thevaws of the economy. Based on these
laws, family waqfs appear to cause harm to the @myn because of their inalienability and their
dismemberment of property. Finally, these reforneegued, the shada should prohibit family

wagfs in order to avoid harm, because the Shatself contains legal principles exhorting that
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harm should be avoided. That was the third andskagt in the “modernization” of family waqf,
which involved the limitation or even the eradioatiof family wagf. It is important to note that
the clarity of this argument and the three movefine were not articulated as such in the
arguments of family waqgf opponents. Their argumentsstituted a field of debates that crossed
national borders and continued on newspapers, wattolars referencing each other and
contributing to the controversy various argumeiitise construction of the three moves is, |

propose, implicit in the unfolding of the arguméat the reform of family wagqf.

Extracting Family Waqgf from Religion

To support the claim that family waqfs were nomatter of religion, abolitionists
presented many arguments that both reflected amdnadd an understanding of sharas
entexted, univocal, and centered around belief I@gaR005-2006). As one such an author
ponders: “wadf is not part of religion becausesinot mentioned either in the text of the Quran
or in a sound hadith” (Makit 1932: 16). To untrained ears, this statement mggem
uncontroversial. However, in Islamic legal theompich includes the sources of the law and the
methodology for extrapolating rules from revelafférthe sources of the law go beyond the
Quran and the Sunna (the Prophet’s exemplary hitehas sayings). While these are the first to
be consulted (and in that order) when elaboratuigsy when they are silent on cases, the
consensus of scholars follows as a source of agrilaw, followed by analogy. These four
methods became uncontroversial sources of derinifegs, making them the four most widely
accepted sources of the law. When advancing thgt vganot present in the Quran and the
sayings of the Prophet, the abolitionists were fieolg) what counted as a valid source of law.

With this, the two latter sources of the law, tlegensus of scholars and the deductions through

*"Hallaq (1997: vii) and Calder, N. '$dl al-Fikh." Encyclopaedia of Islam, Second Edition
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analogy, became irrelevant. “All legal doctrineabsrated by the jurists, whether positive or
theoretical, were to be completely set aside” &tplll997: 215). An advocate speaking for
family waqgf beneficiaries and preaching the abwmfitof waqf simply dismissed the authority of
the schools and their various scholars. He wratearly a scholar has declared the invalidity of
family waqgfs and its annulment basing his researckhe legal sources of the sharand not the
opinions of Frick or Frack”lf ‘ala ra’y fulan wa fltan] (al-Samnan n.d.b). In this turn of
phrase, major scholars, the famous founders ofadshwere reduced to an “opinion,” stripped
of their authority—Frick or Frack.

Based on the primacy now given to the Quran amtithathe interpretation of Quranic
inheritance injunctions took a new import in theimagined legal edifice. In the modern
understanding of law, a new norm and discourseoabistency and predictability replaced the
raima of multiplicity of opinions and curtailed a spaloe debate. It was not enough that there
were hadiths that supported wagf; now, it also teadithstand the law of inheritance. Indeed,
abolitionists argued that since family waqf conictetl the laws of inheritance, it was a legal
ruse that should be abolished. It is important aterthat this was not the first times that the
relationship between waqf and the laws of inheagainad surfaced. Even in the early doctrine of
wagf, such debates are reported among supposedtyadactory hadith: one supporting the
creation of wagfs and the other arguing that thereno ‘sabs contrary to the laws of
inheritance. Indeed, in the dlikk1 tradition, a wagf that excludes legal heirs anénges
proportions in the inheritance was considered idvdlayish 1983, Powers 1993). However, the
Maliki subordination of family waqgfs to the law of inharice differs very much from the
argument that abolitionists advanced. Abolitiontsisk the supposed contradiction to the law of

succession to argue that the institution itselfusthdoe abolished, while the Maiik targeted
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those waqfs that deprived heirs. Abolitionists westhinking the whole edifice of wagf, in a
place where Maliis took for granted the validity of family wagfs,caharmonized them with the
law of inheritance.

Furthermore, abolitionists claimed that it was enbugh for the waqf to be based in the
Qur’an and Prophet’s Sunna for it to be “religidushas to have an “imperative character, that
is, it has to impose itself on all believers anahstdute a part of their belief upon which the
Prince cannot intervene” (Saad 1928: 55). Evenghdwe argued that Islam does not distinguish
between “law” and “religion,” the author is herebsaribing to a particular understanding of
religion: one that puts its essence in belief. Bypkasizing the necessity of their “imperative
character,” the author is also favoring a univaak Islam rather than emphasizing the debates
within the tradition. It is also a renegotiationtbé power to decide on what “law” is between the
scholars’ and the state/political authority, in fferson of the author’s “prince. The “religious”
becomes restrained to the domain of belief and fallthe purview of “religious law.” Political
authority in that way takes over legislation andteol what becomes “inessential” and divorced
from religion-as-belief, the sphere of the econoihyis a limitation of being Muslim to just
believing certain things, while the tradition inves doing and living a certain way and forging a
certain character, which are also and cruciallyasned in the domains of the “economic and
social.”

Conservationists counter-attacked, emphasizing rg ddferent understanding of the
sharia. They argued that Islamic Law did not distinguigtween family waqgfs and charitable
wagfs in terms of the laws they followed. All werkaritable endeavors and they followed the

same laws for founding, exchange, rent, etc. Iritaahg while the Qur'an did not mention waqf
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per se, it encouraged acts of charigdaqgit], as a way to please God. Therefore, waqf should

be understood as being in the domain of religion.

Assessing Waqgf According to the Laws of the Economy

The abolitionists’ argument continued, however, dénely proposed that since wagf was not
religion, it should not follow religious law but @somic law. In the words of a French
Orientalist expert on waqgf, “The sphere from whichdecide whether the waqf should be
maintained or abolished is the economic and sa@pakre” (Zaki 1928: 121). According to
economic reason, wagf was harmful for the countacenomics [&darra f7 iqtisadiyyat al-
bilad.”] for two reasons. First, because it was inalideaib prohibited the freedom of circulation
and the operation of the invisible hand of the fresrket . Second, because it was dismembered,
it could not be used as collateral.

With regard to the first sub-argument, the abatists argued that “waqf stood in the
way of the freedom of transaction” (al-Saamm.d.a: 3). Because they could not be commonly
sold, they were constructed as “immobilized.” A® tRrench referred to them, they were
mortmain: signifying the grip of the “dead” on tkend. On the other hand, these abolitionists
advocated, “free property is active, alive, fertilechanges hands; it can easily find its most
suitable owner, the one who will know best how tacfify it” (Zaki 1928: 76). In this
understanding of property and the market, freeuaton of assets is the basis of economic
progress (Zaki 76), because it is only throughutatton that the land will find its fittest owner,
the one who can fructify it best. We find here exhmf the free market ideology, whose

arguments are still in use today.
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The argument for the freedom of circulation anderasbility had also moral and
evolutionary undertones that will be very familiarhistorians of European capitalism. Restoring
the freedom to dispose of patrimony, argue abailisits, will push beneficiaries “who have been
used to idleness and indolence to labor and redpbitys and striving to improve their lot of
wagf lands and to increase its revenues (...). Thistwn these beneficiaries into an active
productive useful organ in the body of their nat@miter being paralyzed and decayed” (al-
Samnan n.d.a: 2-3).This concern for constant improvenaemt always increasing accumulation
runs very much counter the pre-modern logic of wagfhange (and administration in general).
Classical wagf legislation seeks to preserve thgf\aa its founder created and imagined it. The
point was not to make the waqf even more fruittulfo generate ever more money to fulfill the
aims of the waqgf. Waqgf exchange was made as excegbtas possible through restrictions.
Therefore, one could not affect an exchange otigfdit wagf for one that is better, because an
increase in yields is not the dominant logic of wadministration; rather, its dominant logic is
its preservation according to the will of its fownsl This particular pre-capitalist logic of the
waqf is interpreted by Orientalists as a charasfieriof “the Muslim spirit and the Arab
conception of wealth. The Arab does not seek taterdor him, political economy is but the art
of conserving natural wealth” (Terras 1899: 16-1Rather than seeing ever-expanding
accumulation and the desire of the ever-more dsagacteristic of modern capitalism, the pre-
modern conservation is relegated to the “Arab niind.

The other main economic critique to wagf came ftbmpoint of view of property rights.
Indeed, waqf separated the right of use, the mghtsufruct, and the right of alienation. If the
reader remembers Mustafa agha’s waqf, as discuasddngth in chapter 1, the right of

alienation was foregone to God, and beneficiarasights of usufruct and/or use. These in turn
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were many times given in long leases that were stimquivalent to sales. In Mustafa agha'’s
case, the right of alienation was foregone to Guod] his daughter Aisha (in one case) had the
right to usufruct. She could build whatever sheapézl on the land and it would be hers,
specified the founder Mustafa agha. The daughteselfesold this right of usufruct to her
husband in exchange for a 99-year rent. Aisha’bdnd therefore built houses on the wagqgf-land,
and these were his “private property.” And one dag,himself decided to make the houses
themselves into waqgf. In one piece of land, theeeewtwo different waqfs: the land, whose rent
went to Aisha and her descendants, and the housesemevenues supported the husband’s
family. Opponents of family waqfs argued that bessabeneficiaries only had usufruct rights
they would not care for the waqf, but would seektaximize their benefit, not caring for future
generations, since they would not be able to tranmem to their heirs. In addition, they
claimed, when people are only usufructories, thagnot borrow money using the wagf as
collateral (wagfs could not be pawned). For abmititsts, this decreased the total “credit” of the
country.

The main argument of conservationists regardingstiigection of waqgfs to the laws of
the economy challenged the attempt to restricstisgia to a particular sphere of religion. They
argued that even if waqf were not religion, eveit Were a civil system, it would still need to
follow the shari'a because the shari'a engulfs adlla Muslim’s life. Even the sphere of
transactions among men, which are common to themé&tom sales to purchases, to leases, to
donations and wills are still acts of a legallyp@ssible Muslim and cannot be changed except
based on rules of the sharifahkam al-dn]. The sharia, they argued, “took care of the
organization of all human acts, be they individoratollective, domestic or civil.”An author then

proceeds to describe various sciences within the’aland the various sides of human life that
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they guided. The argument here stands againstirtiieng of the sharia to one sphere, and

brings an understanding of the Islamic traditioragay to live the good life in all its aspects.

Refor ming the Shari‘a based on the L aws of the Economy

We have this far covered the first two argumentgg #bolitionists presented: that family waqgf
did not belong to religion and was not to be assksscording to religious law, and that it
brought economic harm. The family wagf's contingdstence — and the legislation that would
manage it — were now called into question. CiwV leould actually abolish family waqf, as had
happened in Algeria (and would happen in Egypt 8gda). However, because the scholars
were actually arguing from within the traditiongethwere concerned with reforming the shari
itself, and therefore in reforming the family wdzfised on arguments from the slarlt was an
argument that attempted to bring parts of the &hamto the realm of the economy, to assess
sharia rules and legal determinations based on the ¢hwse economy, but then, argued for the
necessity of the reform of the sharibased on arguments from the Islamic traditioreyTh
proposed that the shaiitself requires the abolition of harm. They tdbk legal maxims like
“Do no harm and accept no harni f/arara wa b dirar] and the “bringing benefit and fending
off harm” in order to argue that the harms of thagfvshould be fended off, benefit brought,
through the abolition of family waqf.

However, as | described in chapter 3, the concépenefitcrystallized in Islamic legal
theory is a very technical concept, not to be ceafuwith a more pedestrian understanding of
interest. It is the “embodiment of the purposehaf law” (Opwis 2005: 183), the preservation of
the purpose of the shaa, which is maintaining religion, life, mind/reason,

lineage/progeny/offspring, and property of humaBkgali, al-Mustafa, 1997: 417). Working
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outside of this very structure, the abolitionistgueed that wagf needed to be reformed in order to
fulfill benefit, because “the legislator is respitns for realizing interestt§rqiq al-malaksal”
(al-Hakim 1938: 2). Preserving interest becomes the drifonce of the legislation rather than a
controversial and exceptional source of law thatltisnately supposed to ensure fheaposesof

the sharia. Here it provides an independent measure tosbses. Such reasoning echoes what
Wael Hallag terms “religious utilitarianism” (199214). Represented by RadHRida, religious
utilitarianism “amplified the concept of public erest to such an extent that it would stand on its
own as a legal theory and philosophy.” It reflectadidea of pure Islam, that present in the
Qur’an, the Sunna of the Prophet, and the veryaarhsensus of doctrine arrived at by the
Companions.

Such utilitarianism was not adopted by all Muslichalars, as the conservationists’
defense shows. Their first counterargument was ttiatexistence of harms that waqf causes
does not justify changing its legal norm from recoemded to prohibited or reprehensible.
Second, they rejected the use of benefit as tihmatkk measuring stick for assessing the validity
of acts, arguing that it had to be coupled withl@gya The first argument of conservationists
against the use of an argument of harm to abo#ésfily waqfs was that the harms ascribed to
wagf are inessential and accidental. They do rfetathe nature of wagf and its legality. It was
not about wagf, but about the individuals who cdi@dthem. How else could one explain the
longevity of wagfs? How many families would havstleverything had they not had waqfs? In
Islamic law, having harms is not seen as absolutecceptable. Based on their proadifa],
acts are deemed necessary or recommended not nifetiedy have no harm, but also if their
benefits exceed their harms, and not that they havearms (ex: praying in a violated space). In

addition, conservationists argued that a commorefifealone does not provide grounds for
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analogy; it has to be coupled with a comnnatio legisthat forms the basis upon which the legal
rule is derived. A conservationist used the examoplacilitations of rules of prayers and fasting

given to travelers. Here the benefit is to fend aifficulty. However, one cannot extend such

exceptions to a resident encountering difficultyreSident belongs to a different category and
does not share thatio legisof travel, which is what allows the change in léngal rule.

In this debate, at first sight, the clear winnersravthe abolitionists, whose thesis
ultimately formed the basis of colonial and postoadl legislation on family wagqf. It was the
state’s adoption of the abolitionists’ argument aital implementation through legislation
encouraging their sale that actually allowed thieshef Mustafa agha to sell his waqgf like any
piece of land, oblivious to its pious purpose. Ehkggislations enshrined the hegemony of the
discourse that limited religion to belief and creadd claimed that economy and its laws should
govern other domains. However, | will show in tledldwing section that the adoption of the
abolitionists’ opinion and its enshrining as staik® may have silenced the debate, but it did not
eradicate the ethic of the family that | descriladdve. It survives in discourses on family care,
in embodied carriers, and in family waqgfs that hawevived mostly through disputes and
lawsuits. The waqgf of Mustafa agha has not ultityateverted to “private property.” It is still
the object of contestations among the family of thender, and the Directorate General of

Islamic Waqfs.
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|V POST-COLONIAL CONTINUITIESAND RUPTURES

It was not until after independence that a law mafag family waqfs was actually
ratified in Parliament. Conceptually, as | discussethe first section of this chapt&rthe 1947
Family Wagf Law solidified the modern grammar ofmiy waqf and charitable waqgf through
the superposition of these two categories ont@dfft legislations. In addition, the law affected
not only future family wagf foundation, but alsoiging family wagfs. Concerning new family
waqfs founded after its promulgation, the law’s m@novation was to restrict the perpetuity of
family waqfs, their irrevocability, and the percagé of his possessions that a founder could
actually make into a family waqf. The foundation pdrpetual family wagfs became invalid.
They could only be founded for two generations idet8). After that, the family waqgf reverted
to the ownership of the founder or his heirs (Aetid0). Regarding existing waqgfs, the law
allowed their consensual subdivisiogigmg among beneficiaries (Article 17), dictated the
forced subdivision of some family waqfs, and petaditthe liquidationtpsfiya] of ruined family
wagfs.

Consensual subdivision, forced subdivision, andidigtion of family wagfs entail different
jurisdictions and end-products in terms of “owngushin the case of a consensual subdivision
of a family waqf, the waqgf does not cease to edistead of having beneficiaries divide the
fruits of the waqf-ed objects (say, the revenuesaabuilding), they subdivide that object
according to their shares. This way, there woulchtareed for an administrator to manage and
fructify the waqgf, but each beneficiary would be tadministrator of his or her own share. For

the forced subdivision and liquidation of family gig, the waqgfs cease to exist and revert to the

“8 In the subsection on early waqf manuals and tlisaussion of the distinction between family andriable
wagfs.
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private property of the beneficiaries, in exchaf@ea lump sum paid for the ownership of the
ragaba(right of alienation,abususin Roman Law] (Article 20). In terms of jurisdion, forced
subdivision joins consensual subdivision under dhspices of the DGIW. Civil courts have
jurisdiction over the liquidation of family waqf#f the reader recalls the introduction of this
chapter, the Qalabi wagf dispute over its reversion to private propeevolved exactly around
jurisdiction.

The law was effective in “modernizing” family wagdr to be more accurate in almost
eradicating the foundation of any new family wadgy. eliminating the perpetuity of family
wagf and allowing its subdivision and revocatidre particularity of waqf as practiced in Beirut
(and theHanaf Ottoman Empire at large) was completely oblitetateompared to the waqf's
purpose to create rewards in eternity for the feunthe re-invented family waqgf, dismantle-able
after two-generations, was unrecognizable, an eltmy different concept. It now almost became
a bequest, except that it was executable the moinesats drafted rather than upon the death of
the founder. From the day that the law was prontathand up until the late 2000s, no new
family wagfs were founded. Suddenly, three new kamiagfs appear on record, one in June
2006, the other two in 2009. These are too indiggmt to form a trend and to be read as the
fruition of the efforts of some Muslim organizat®mo revive waqgf as a practice, since their
efforts were not targeted at family waqf to starthwl would propose rather that they form
continuities, from individuals for whom the praetiof family waqf remained alive for a variety
of reasons. While these might be numerically inicgmt, and do not at all represent a “revival”
of family waqfs, they do provide nonetheless a lemgxamine the actualization of the 1947

family waqf law as well as the discourse on thedag family.
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The Law attempted to foreclose certain possibdjt®uch as the foundation of perpetual
family waqgfs. However, the text of the law pointsthe debates around such a decision, and the
possibility of a contestation of such a law. Aid specifies: “Shai judges are prohibited
from hearing a deposition for the creation of a family waqf that would be contrary to the
provisions of this law.” Having an article prohibi sharia judges from founding waqgfs against
this state law, based on thigh rulings that family wagfs could be perpetual, #necle actually
acknowledges its contested and contestable nataw. did sharia judges relate to the state-
issued 1947 Family Wagf law? How did they reconthleir role as interpreters of the shari
when confronted with the authority of a state-issiev that restricted their role as scholars?
How did they negotiate their location in the statel the authority it afforded to them but also its
requirement of loyalty and submission to certainitsf rules along with their training and
authority as religious scholars? Clarke (2012) esgthat these two diverging roles of the judge
create him as a tragic hero and discusses stratefdifferent judges for negotiating these two
opposite roles. It is usually one or the other tinaty choose, through, for example, temporal
distinction between these two roles (112). Two lo¢ thew family waqgfs present a good
illustration of this negotiation, in addition to gwiding some insights on the tensions and
anxieties around the logic of family.

The first family waqgf consists of three apartmesrshe fifth, sixth, and seventh floors of
a building in one of the most expensive stretchd3airut, with unobstructed sea views, close to
the American University. The founder preservedrigat of usufruct during his lifetime, then
transferred that of the fifth floor apartment tceasf his sons and one of his daughters, that of the
sixth floor to two other sons, and teeventh floor to another daughter. Subsequentbiy th

respective heirs would inherit that right of usetrurhe deed then specifies that after ninety-nine
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years from the date of foundation, the waqf wowdert to the Directorate General of Islamic
Wagfs. The deed therefore falls within the limatito two-generations set forth by the 1947
Family Waqgf law (Article 7). It concurs with theas¢-issued law in that the waqf does not
support the family until its extinction, but forienited period. However, instead of reverting the
ownership of the waqgf to the founder and his heiiter that period, the waqf turns into a
“charitable” waqf under the DGIW, in perpetuity.

Judge Muhammad aAssaf , being the judge having jurisdiction over wagttze time?*
drafted the waqgf deed. He had studied at the B&hatria College and written his thesis on the
exchange of waqf. He also taught there, on theoRalsStatus Code that formed the basis of
most deeds and judgments in the court. Being a wapért, Qadi Assaf had strong opinions
about wagf related legislation and processes. #taince, he argued that all wagf-exchanges that
have happened (particularly in downtown Beirut) ilegal because they were not authorized by
a judge, as per the sharirequirements. Instead of the two-generation wagérting to the
ownership of the founder and his heirs, which tBd7family waqgf law requires, QadAssaf
reconciled the demands of the law for a non-etefaraily waqf and the shaa’s requirement
for an eternal waqgf and pious purpose. Insteadllovang the reversion to private property,
which would be against the dominant view on wagf gaen in chapter 1), Qadissaf fit the
desires of the founder to found a family waqf intoommon shér practice:al-waqf al-munga
al-wasar, or the wagf that had specific beneficiaries befoverting to the general charitable
purpose. He therefore reconciled the demands ostite-issued 1947 Family Waqgf Law with
the sharia’s. One should note, however, that Q#disaf’s solution is not a generalized one, as it

actually also worked for the benefit of the DGIWgesture that other judges or founders might

9 Judges have specialized jurisdictions: some derit#nces, other marriages, etc...
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not be very keen off. His way around state-issued legislation represgm@sontinuing debates
about orthodoxy and the proper and most authorgatiews on waqf founding, exchange,
administration, and more general practices.

Like Qadi ‘Assaf, other judges in the court engaged with the 18#ily waqf law,
particularly around the contested opinion adoplted &llowed the reversion of a (family) waqgf
to the ownership of the founder and his or hershé&vhile Qadi'Assaf avoided the state-issued
rule against perpetuity by making the waqgf a chaté one at the end, other judges adopted
more ambiguous stances. The second family waqgf epgcified the first generation of
beneficiaries, making one wonder what would hapd&sr that. It was an unusual waqgf in many
ways. In addition to only specifying one benefigjathe founder’s sister, it did not include a
specific object, like a certain lot or an amountrainey. What was waqf-ed was the “contents of
the Fransabank account” of the founder. Finallydidt not elaborate on the ways the money
should be fructified, or even mention a clausersayhat only the profits accrued could be spent,
in order to ensure the perpetuity of the waqf. Oless unusual note, it was framed as a will
[wasiyya™]. Indeed, in addition to the performative uttermchat make wagqf, and the most
common expression of verbs used in waqgf deed&difréader remembers from chapter one) “I
wagf-ed, confined, and perpetuatewalgftu, zabastu, abbadfy this waqf deed started with “I|
willed [awsaytu].”

While hinging the wagqgf on the fulfillment of a fugicondition fa lzq] (for instance, if |
have a boy, | will wagf ) or specifying a futureng when the waqf will become effective,

invalidates the wagf, founding a waqgf as part af’swill is the only case where tligh allows

* One should remember here the competition betwaemIEFatva/the DGIW and the courts that | discussed in

chapter 2.
®1 Again, translatingvasiyya as will does not render its particularities in tela Law: that it is restricted to one third
of one’s possessions, that it cannot be done faira etc.
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such a hinging. However, in this case, the wagbissidered part of the bequest, and follows the
stipulations of wills$? The 1947 Family Waqf Law blurred the distinctidmstween wagfs and
bequests. It introduced one of the legal deternanatgoverning bequests (that a bequest cannot
exceed the third of one’s possessions), but it {e& freedom to the founder to choose
beneficiaries for this third (contra the rule ofgbests that there is “no bequest for an heir—
except with the approval of all heirs”). Howevdre tsame attempt to “ensure the fair treatment
of heirs” (in the reformer’s justifications) or govern family or to apply a textual interpretation
of the inheritance verses is at play, it manifé@self in opposite stipulations. While bequest sule
prohibit giving to heirs, the new family waqgf lelgison prohibits the exclusion of heirs beyond
the third of the founder’s possessions. “An owran make into a waqgf no more than a third of
his possessions, whether on his heirs, or otheplpeor on a charitable purpose” (Article 37).
For anything that exceeds the third, the followargcle specifies, the offspring of the founder,
his wife, and his parents need to receive shams the waqgf in accordance to the inheritance
law.

The founder of this family waqgf was a faculty membgthe Sharia College in Beirut. |
had met the professor-founder early on during nrsgaech, because | asked permission from him
to enroll in some of the classes at the Sha@ollege. | had discussed my project with him in
order to explain why | wanted to audit these clas®¥¢hen, in the course of my research in the
court records, | encountered the waqgf that he badded, | was puzzled. He had not mentioned
that he founded such a wagqgf. | set up a meeting Wwim. Although he was gracious and
answered my questions, he was not keen on disgcuissnwaqf. Our meeting was short. He

thought about his sister after the death of highag he explained. “In our society, a woman

%2 | have used wills for expediency, the translatigain here obscures the distinctions between these
instruments as | will note shortly below.

280



suffers if she does not have money or property.h8alecided to dedicate a waqgf to her, so she
could live ‘in dignity’. Although he couches theasons behind his waqgf in social analysis in the
place of women in society, the responsibility thia¢ founder expresses towards his sister
embodies the injunctions discussed earlier in tiepter to be charitable to one’s family — after
all, he did not found a waqf to support aging women

While the founder elaborated his foundation in ®whcare for his sister, he brought up,
unsolicited, the issue of bequests, inheritancd,veaqf. anxieties about the charitable character
of such a wagf (and questions about its contradicthe law of inheritance) surfaced. After
answering my question about the particular fosagla of the waqgf deed, he explained the
socio-economic and moral basis behind his urgeate tor his sister, but then went on what
seemed to me, back then, a proof of his familiasity the law of waqf. He exclaimed: “Anyone
who is sane of mind can make all of his possessmasvaqgf.” While this statement does indeed
show the founder’'s familiarity with the law of waghe way he volunteered it points to the
contested nature of his foundation under the ctilesyal regime of waqf. He was challenging
the restriction of the 1947 Law on the amount odgassions that could be made into waqf but
also justifying the validity of his endeavor. Theaning arguments, embodied in the 1947 Family
Wagqf Law, about the contradictions between foundirfgmily waqf and the laws of inheritance
brought anxieties about endeavors of family wagkinas a charitable endeavor. The founder
also brought up a piece of land that he owned im@stale “modern” neighborhood, and said
that he was thinking of making it into a mosquewts as if he felt the need to assert his
“charitablity,” which can only take the form of aosque.

The ethic of the family and the anxieties aroundgpear not only in subjects familiar

with the practice of family waqgf, as | witnessedidg my work at the archive of the shari
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court with the very valuable help of Abu Ali, thewt’s archivist. Abu Ali has occupied this
position for some 25 years. He remembers when ¢liet evas in a different location, and the
various makeovers at the current location. Aburafited regularly about a particular aspect of
the last renovation that Saudi Prince al-Wddin Talal sponsored in 2007: it had robbed him of
his metal shelving system, and replaced it withaph@articleboard shelves that were like
cardboard, which broke and harbored insects anthesa During my last visit in the summer of
2011, Abu Ali's pleas had been answered and nevaldfr@ime shelves filled the three-meter by
four-meter room. This walsis archive, these werkis registers. He knew it inside out. Abu Al
acted as a combination of help desk, gossip cerdral memory of the court. As the sole
guardian of the archive, he could make the lifeadawyer or a party in a lawsuit hell. The
inexperienced who did not or could not hire a lawwged those who did not have the knowledge
and access to the knowledge of someone seasortkd ways of the court, could suffer. What
they did not know is that each type of paperwor#t ha standard tip. While his base salary had
not kept up with living wages, the tips made up diféerence. Abu Ali explained that logic to
me in a very matter-of-fact manner. He needed il $8s kids to school, and if the court had
kept up with salaries, the practice would not hagen necessary. For lawyers andtibbitués
of the courtthe tip was part of the court fees. To expediteghj a larger tip would help, but the
tips were standardized to such a degree that tleey mormalized. And indeed, the salaries of the
functionaries were so pitiful, it almost felt just.

Abu Ali was going to retire soon, and was expectigson to take over his office. Ali,
the son in question, was a gym-going handsomeeaeneyear old attending college, or so was |
told, but clearly not very invested in the projedie harbored dreams of going to Australia,

where a girlfriend’s family could help him to errat a university or make a living. In front of
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me, Abu Ali always sang his son’s praises: how feshad learned about the archive, how good
a son he was. However, when | was working in thekp& could catch glimpses of Abu Ali
gently rebuking him, as he seemed not to be abdtatpput: a cigarette break here, going to buy
stamps there, or hanging out with some of the domttionaries, in general.

One day, as | was close by the door making somegop witnessed a conversation
between Abu Ali and a lawyer. She stood up straaglhe side of the doorway as she engaged in
small talk with Abu Ali, inquiring with the stand&iquestions about his health and family. She
wore make-up, the court-mandated scarf nonchaldnttywn over her head, half-covering her
fresh coiffe. When Abu Ali started explaining thea was about to retire, but that his son was
most likely going to be taking over his positiohedgnterjected: “What’s wrong with that?!” But
nobody had said that there was anything wrong th#t. In her defending outburst, the lawyer
indexed the association of nepotism with the lagidamily in public office. Her father had
passed away as she had been completing her comptrsaing before the bar examination. He
was a famous lawyer who had important clients. Afe passed away, many of them trusted her
and tried her despite her young age and lack aérpce. She worked very hard, she explained,
and was able to prove her skills and retain athefclients. The lawyer drew a parallel between
herself and Ali, without distinguishing between tteblic nature of the office and her private
law practice. While her father had helped her, sbeld not have been a successful lawyer
without her competence. In her argument, we seetethdhe very logic of family that was at
work in the transmission of offices: that familyiyilege had to be accompanied and confirmed

by merit.
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Such moments, the “so what” moment, however, reraaisuch, fleeting moments in a
legally-enshrined association of corruption witk firivileging of family in public office. In that
legal discourse, Abu Ali's attempt to place his sorvidence of corruption and not care of one’s
family The discourse of corruption reverberated bacame more pronounced the higher up the
socio-economic ladder the people in question weréact, even the mufti of the Republic was
not spared. It was a hot day in Ramadan of 2008, lamad been interviewing a prominent
member of the Supreme Islamic Legal Council. We tizatted about the difference between a
waqgf and an NGO, Decree 18/1955, the building ef Amin mosque in downtown Beirut and
had broached the relation of the head of the shaourts to the mufti, as these had been tense
because the former had been eying the latter'siposiAs | was leaving, the secretary brought
him a fax that just arrived. He turned to me and,s&o you were asking about the mufti, here
you go!” The fax was an angry letter from a certddahammad Rast Qardihi who was
refusing to attend any Ramadaraiftvhere the mufti would be present because theirthds
signed some documents for his son, whom he cadi&isiiRaghib (may God bless...), and these
documents prove the embezzlement of the funds lafnls foundations.” Ten documents
followed the title page. The first document shols tonnection of a certain company that goes
by the name “G(5) Trade and Consultants” to theesfaid son. The following documents are
contracts from Dar al-Fatwa contracting mostly sestion work of waqf buildings and lots to
G(5), for a total of around $300,000. “These docotmerove how the father signs for his son
(may God bless...),” the cover letter continues.

The scandal of the mufti’'s nepotism reverberatedahd wide, and was exacerbated by
the mufti’s silence on the topic. It occupied neasgrs, the web, and the various members of the

Sunni community. It elicited an open letter fromRsme Minister Sam alHoss, urging the
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mufti to either sue the authors of tracts for dedion or step down. An auditor was set up to
examine the accounting of the transactions. Theirdaalt with the crisis through a silence that
infuriated the community. “You had to respond tesh hideoussharn ‘a] accusations (...) and if
you do not provide a potent retodl{radd al-mukim], then people will rightly see that the
silence about these accusations for all of thigtisna proof of their accuracy and truth,” wrote
al-Hoss (Al-Akhbar, Tuesday 2 February 2010). The sahminot “just” about nepotism, it
stands in the line of a long-time relation and Gohbetween the mufti and the author of the
tract, Qardhi (and various opponents of the mufti). However, et that one of Qarfdh1’s
most effective attacks, which almost cost the mhii position, came to be couched in such

terms shows the potency of this discourse.

CONCLUSION

In this chapter, in the first part of the investiga of the relation of family to charity, |
described pre-modern understandings and practi€esharity privileging the family and
anchored in the Islamic tradition. This approaclcharity favored the family as the primary
recipient of charity, as appears in the prevalefogaqf foundations for the family. Even more,
this family-centered-charity, | showed, was pervaseven in those waqfs that had “public”
beneficiaries, like mosques, as their personnel adiohinistrators held offices transmitted
through families. However, | argued that this logfche family did not stand in contradiction to
the logic of abstract merit and individualism. Isdebed some of the intricacies of this pre-
modern logic of “the family,” and illustrated howe primacy of family in appointments was
nonetheless conditional on merit, character, amkeeance. It enacted therefore a completely

different logic based on certain ideals of knowkedand social relations, rather than just a
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“pblind” favoring of the family. | then traced theeginning of the transformation of this approach
to charity through the legislative efforts of thedernizing Ottoman State. The primacy of the
family over merit started to be reversed with statgslations on appointments to offices. With a
new education system in place, exams and testsmigeqaimary for the assessment of
candidates—the family only factoring in to separatpial candidates. Eventually, these two
logics came to be enshrined in the law as mutualiglusive, ending in the association of a
privileging of the family in public realms with nefism—an obstacle to modernization and
development.

| then followed the devaluing of the family as gitenate recipient of charity, through
debates between Muslim reformers of various treamak new legislation. The debate happened
during the French Mandate and centered on whetmeityf waqfs were really part of religion, as
opposed to the true charitable waqgfs dedicateddsguoes and other charitable workbdyiat].
As the newly created Lebanese state took overdpislation on family waqgfs, as part of its
claim to sovereignty, family wagfs were deemed twmtbe “really charitable” through an
understanding of charity that privileged “publidgther than family, recipients. New family
waqfs were limited to two generations and old ooesld be divided among beneficiaries as
private property. In that way, most of the wagfgeweelegated to the sphere of the economy and
only “truly charitable endowments” that privileggedblic good, were deemed to belong to the
sphere of religion. This division of waqfs into figgous” and “economic” subsumed wagqgfs to
the new architecture of the modern state, withséparation of the spheres of religion and
economy. However, the tension between these tweoappes to the family persists today.
Drawing on narratives of contemporary family waqumders and the discourse around the

support of one’s family read against the recenhdahof the nepotism of the Lebanese Sunni
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mufti the last section showed how the discourst@f'care of the family” and the ethic of merit
are re-articulated in the post-colonial momentthefmodern state. The ethic of the family came
to be limited to the “private,” even if disruptedry fleetingly.

The logics of family and merit | described herdl stonstitute the idiom of political
discussion and academic analysis on state-formatibebanon and the Middle East. Reflecting
assumptions of modernization theory, some sociahsists and the media often present “family
and sectarian identities” hand in hand and in opposto modern ideals of democracy and
representation based on merit. Of late, scholarshgpstarted to interrogate the assumptions of
these claims and the work they do (Joseph 1997 didiaR000, Obeid 2011). Makdissi (2000),
for instance, showed how “sectarian identities” eveery much modern constructs, rather than
reflections of primordial identities that stood the way of forging national identities and
building “functional” states. In a recent articlesgribing municipal elections in a border village
in Lebanon, Obeid (2011) throws into question ttgament that family connection stands in the
way of democratization. She shows how “the idiomaafa [family] is malleable and shaped
and reshaped by the sociopolitical environment mctv it is embedded, allowing it to be
unifying, divisive, or a principal idiom of demoa@ (254). By discussing the workings of the
logic of family, this chapter stands in such a d&ige of research, outlining the various

articulations of family and merit, rather than assg a progressive move from family to merit.
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CONCLUSION

In a recent attempt to understand the “long divecgé between the West and the Muslim world,
historical economist Timur Kuran (2011, and eari@01) argues that institutions of Islamic law
hindered the development of the Muslim warléle points to contract law, the inheritance
system, the prohibition of usury, and the deathafigrfor apostasy as the key institutions that
delayed the Muslim world. These institutions, harals, did not allow for the concentration and
the mobilization of capital on a large scale andrdeng periods outliving the original founders
of the business, thus prohibiting the large verstuteng-term profitability, and economies of
scale that capitalism allowed.

Above all, Kuran asserts, waqf stands as the epitomsuch a missed possibility of
development because it could have allowed for &lthe above. In this narrative, Western
capitalism, “superior” and desirable, is the aimhsttory and development, and wagfs—because
sharia requires the administrators to follow the stipoles of the founder—Ilacked the
flexibility to grow into corporations with legal pgonality that could give rise to capitalistic
entrepreneurship. The Muslim world failed becausktaniic law did not allow for the
development of institutions similar to those of \fées capitalism.

In addition to Kuran’s idealization of the fruit§ \Western capitalism, he does not engage
with the many bodies of literature that have death the very problem of capitalism and its

others. In the first place in his admiration he slo®t—cannot?—acknowledge the global

! He remains hopeful however because these regioyted Western legal forms and institutions eanlyand they
now almost appear “indigenous.”
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economic crisis and massive global destruction ldiffg as he wrote. But what is more he
sidesteps well-known arguments the development g West might hinge on the
underdevelopment of the rest of the world (Gundeank 1966, Rodney 1974) or that it
articulated with pre-capitalist modes of product{dolfe 1980 et passim) or that it constantly
creates within it areas appearing to be outsidét’ofMitchell 2002, Harvey 2003). These
hypotheses do not seem to deserve discussion watieh. More specifically, regarding the
relation of Islamic pre-capitalist formations, Kaoraoes cite Rodinson’s classislam and
Capitalism (1974). However, he fails to note that Rodinsan&n contribution was to show that
one cannot draw a direct relation between Islamaapitalism—one one cannot say that Islam
either favored or hindered or influenced or gavéhttio a particular kind of capitalisfDespite

a vulgar Marxist leaning that treats Islam as clde®logy, Rodinson’s argument is historical
and traces the development of the capitalist santdviuslim countries, showing that such a
sector had existed in Medieval Islam, but did niMegbirth to a capitalist socio-economic

formation. By drawing parallels with other parts tfe world, he shows that such a

2 This idea of capital and the global market ashgan outside and an inside is a recurrent onethehén
discussions of wagf or the so-called informal exop being “outside the market,” which then neetédrought
inside, development discourse proposes. Mitchiglies that the “quality of being outside is whakesathis
accumulation possible. It is an outside on whiahgb-called inside depends. (...) But this extendstan effect,
something manufactured as part of the machinetigeofransfer of wealth” (26). The argument echoesxé
theory of primitive accumulation and Harvey’'s moeeent discussion of primitive capitalist accumioiats a
continuous process of accumulation by dispossessisna constant creation and recreation of an autdidnd
inside of capital. For Mitchell, development discaridiscursively creates the outside: “These baokisproposals
create the effect of an outside” (25). On the ottaerd, for Harvey, there seems to be some actuside for
instance, in the form of “pre-capitalist skills,c&l relations, knowledges, habits of mind, andefe(Harvey
2003:146) which are coerced as much as co-optdttiprocess of proletarianization. Whether theidats literal
or discursive, the same dispossession describédthyauthors is real and is the consequence dbtimging’ of
assets from the outside to the inside of the market

% Rodinson argues that one cannot draw direct cdiomscbetween the precepts of Islamic law, takemfthe
Qu’ran, the sunna, digh, and the practices in Muslim countries. For instare describes the variety of legal
fictions used to circumvent the ban on usury, wheliaterest-bearing loans were indeed very comrses for
instance Ghazzal 2007 and Rafeq 1994 and 1999)aifjuenent still supposes a rift between theoryadtice,
but it does show that Kuran does not elucidateshgerstanding of Islamic law (theory, practice, '@uy sunna,
figh).
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transformation did not occur, not because of Isldmi because of historical material
conjunctures.

However, Kuran's narrative—as well as Rodinsontngl with the arguments from the
1970s and 1980s mentioned above—rests on a limeaeption of history and thus assumes a
narrative with a single subject (Escobar 1995, &swg 1998, Pursley 2012). Here, history is a
movement toward increasing complexity beginninghwpte-capitalist formations and ending
with capitalist modernity. When a society doesaemnonstrate having reached this end, it would
have to bdailure, because it is the target of the process of higtwat would not have been met.
And this, for Kuran, is the story of Muslim sociétythe twenty-first centurs.

While dealing with the encounter between Islamiw land capitalism (or in the
terminology | have used, the encounter betweemisldaw and the modern capitalist state) |
have adopted a very different approach. Insteagra¥iding a single narrative (of a doomed
decline) because of a single cause (capitalisng,dissertation has highlighted the complexity
of both the Islamic tradition and the modern cdsitatate, and that of their encounter. | do not
narrate this story through successes and failirssnot an assessment of the Islamic tradition as
a “pre-modern formation” carrying the seeds of miadg. Instead, my project has been to
analyze it in its own right, as a tradition wittparticular grammar of charity, family, religion,
and economy.

Kuran describes the transformation of Islamic lanf the standpoint of economy: waqf

stands as a way to provide public goods in liedhef state, but mostly as a failure to create

* Kuran has also a fallacy in his theory of explimtin attempting to analyze why Muslim societits not

develop into an indigenous capitalism. One canarphhat happened by describing causes, howevetobu
explain what did not happen in the same way idlacfa of reasoning because history is not linear does not have
particular expected outcomes. One might explaircgeses that lead it to take a particular turnath pbut to
explain why a certain transformation did not oosould be impossible given the infinity of eventslgraths that
could be history.
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corporations and (therefore) capitalidfio the contrary, in this dissertation | portraygivin a
more complicated encounter between the Islamidttoadand the modern capitalist state, both
understood as in a state of flux and process araliimg different conceptions of the human and
of the good life of humankind. Viewed as such tbh&comes of the encounter are not as clear as
Kuran presents them. Indeed, the commitment toveewaqf among both new founders and
revivalists demonstrates that one cannot simplgedisthe appeal of waqf on economic grounds.

As | have shown, Islamic law in general and wagpamticular are much more than the
institutional framework that economically underdeped the Muslim world. Wagf's appeal
stems from being anchored in the shaiit represents a way of life and its revival an attetap
engage with Islamic law. Therefore, | place thesfarmation of waqf beyond a transformation
in property regimes to larger transformations &f ways Muslims who see themselves as part of
the Islamic tradition understand and act in refatio society, to God, to their families, their
neighbors, their community, and to the state.

In utilizing the lens of waqgf to shed light on thetamic tradition as it encountered the
modern capitalist state, | have carried out a ‘@ett analysis of the law. Wagf constitutes but
one chapter in Islamic legal manuals, and in thesgmt work | have used this chapter (in
conjunction with other material, as | discuss bglemdraw the logic of the law in general.

Moving from a particular to the general such anrapph differs from prevalent
approaches to the study of Islamic law and wagfnBel Weiss for instance attempts to uncover
“The spirit of ISlamic law” from the literature otuszl al-figh, or legal theory, rather than manuals
of law, which he approaches as elaborations ofrutie focuses on legal theory because it is in

this body of literature that jurists “systematigadiddress (...) questions relating to the nature of

> | will not engage with Kuran’s assumption that tweporation is the cornerstone of capitalism.
® Another assumption of Kuran is the law is deteatiire of change in the economy. The developmeanof
“Islamic banking and Islamic finance is proof thia¢ law is much more flexible and adapts to theleexd capital.
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law and the law’s authority, the sources of the,l#tve values enshrined in the law, and the
religious underpinnings of the law” (2006 [1998]}) xMessick (forthcoming) carries out a much
more expansive analysis of the law, dealing wittfiedent chapters from legal manuals: from
wagf, to sales, to marriage, homicide, and inhect#a Nonetheless, each chapter of the legal
manuals, | propose, carries with it logics of argats and embodies the logic of the law. |
therefore highlighted the way the way in which letheeory unfolds in the derivation of rules:
what allows cases to be comparable, the sourcg®eug an argument, etc.

Each of these approaches brings with it opportesiand limitations. Focusing on a
single chapter might not allow one to encountefthe logics at play in the law (for instance,
gender distinctions), but it allowed for a varietfymethodological tools that opened the doors
for teasing out grammar in use. In addition, thaipaar position of waqgf, both as a charitable
act and an economic endeavor opens the door toagses of a multiplicity of relations that a
chapter centered on acts of worship alone or ecantmansactions alone would tackle more
tangentially. Let me elaborate on these last twatpo

As | discussed at length in the introduction, mdtiogically, | brought together
documents from the library and from the archivignsc legal texts and court documents, family
archives and stories. Furthermore my approach toraading of these documents centered on
cases that most starkly demonstrated the grammeaqgf, and derived from hours of reading
hundreds of documents, the process of transcripéind the development of my understanding
documents as types with formats and logics in diadowith the law. The type of analysis | did is
facilitated by the work of social historians, inetlease of Beirut, Aurore Adada (2010), who
answers many of the more pragmatic questions mglati context: were founders mostly men or

women? What did they endow and for whom? Whom de&l/thame as administrators? Such
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reading comes through a compilation of series,aektig data from documents and analyzing
them in order to paint a social and economic hystbty approach to these documents is quite
different. While | did read many of the same wani+iding documents | read them against and
in conjunction with legal manuals, and for a vernfedent purpose. | also read them in

conjunction with appointments to offices, demanfi®xiensions of debt deadlines, sales and
exchanges. Finally, and crucially, | read them m@asfaicontemporary documents and waqf
manuals. | read these for logic and grammar, rdtiaar content.

Because | approach grammar in the Wittgenstiniadition, rather than the Saussurian
one, | derive the grammar of waqf, that is the telfetion of concepts around it, from particular
cases. | determined a grammar of waqf by examithegweft of legal texts, legal theory, and
court documenten use. It is a grammatical investigation of conceptstitations, and practices:
| do not analyze simply language (and texts) bab giractices that were tied to institutions
(courts, schools, offices). Thus, instead of eauggire-modern waqf with our modern common
usage of charitable foundations—and taking for ggarthe architecture of economy, religion,
family, and state that it supposes—I have analyzkdt the term waqgf meant and with what
network of concepts and vocabulary it was usedr@rpform Ottoman Beirut and at various
moments of modernization. | have shown how the mrodapitalist has restructured waqf and
charitable giving to its grammar, and how while taer terms like family waqf or
public/common interest continue to be used, theyehsansformed to follow the grammar of
modernity. More specifically, | showed that theras a rupture between the pre-modern and the
modern grammar of waqf, and that the dominant modgammar was that instituted by the
modern state. However, | also argued that the mrdemm grammar of waqf and Islamic law

continues to live in and be sustained by some pi@atrs of the tradition.
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| have therefore attempted to contribute to the svage can understand change and
continuity within the tradition, as that is whatoas a tradition to maintain a certain identity
with itself but also the capacity for change. Ieitrencounter with a different tradition, how did
the authorized speakers, elaborators, and prawitsoof the Islamic tradition understand and
reinterpret it in light of their own historical ri@aes, with the similar and enduring problems of
being human and Muslim living in society (Agramal@@4, and 8-9) and the very different
modern conditions under which we live? These camastinclude the modern state, its claim to
a monopoly over the production and administratidnlaov, and its ties to capital. | have
attempted to answer the question of how the granwhtre Islamic tradition was re-articulated
with the grammar of the modern state. | have arghatiwhile pre-modern waqf was anchored
in “private property,” it still embodied a grammdifferent from that of capitalism: where profit
was not necessarily the ultimate motive, where ipubénefit was limited by stipulations of
founders, where family and state did not sit sgyaxgh private and public.

Wagf brings together worship (relations between &usnand God) and pecuniary
transactions (relationships among humans). It jtiesaims of getting close to God with and
through building relations with family and communibvolving material wealth. Like Mauss’s
gift, wagf is a total social fact: “it expressesthe same time and all at once all sorts of
institutions: religious, juridical, and moral (atttese are concurrently political and familial), and
economical (supposing certain forms of production distribution). Such facts also lead to
aesthetic phenomena and the institutions theyatefi@ve morphological manifestations” (Mauss
2003[1923-24]:147). Pre-modern wagf therefore regmés a practice and moment where
economy and religion had not been yet constructedeparate spheres. The subjection of this

grammar to that of modern capitalism echoes theuraghat Karl Polanyi famously described in
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The Great Transformation (2001 [1944]). The modern separation of waqfs ttooted as real-

estate wealth from those constructed as “religias|fs” recalls the making of the fictitious
commodities of land, labor, and capital throughirtteeparation from other types of social
relations that Polanyi described. However, unlikeaRyi my exploration remains centered on

the ways the Islamic tradition has been made améde under these new conditions.

There remains a major thread that warrants fuiptoration. | have not yet given full
attention to the question of the relation of therfder to his or herself, and related to that how
the state and the shaiunderstood founders and their subjectivities, ifhdw state and law
could reach them and evaluate them. From my predigi observations, prior to the rise of
capitalism and modern states, Islamic courts didutibze legal mechanisms to examine intent
outside of its embodiment in action and expressas,God was to judge it on the Day of
Judgment. In order to assess whether endowmenéeswabd both as transfers of property and as
charitable acts, judges examined whether charitbeleeficiaries were specified and would
continue to exist as long as the endowment did,thveniethe founder was sane, and the object
owned by the founder. When indebted individualat@é endowments, these were legally valid.
Therefore, endowments stood in the way of forecksuarising with the expanding
accumulation of capital. This caused Ottoman gawsrpressured by debtors to ask the highest
legal authority in Istanbul: “Are endowments madghvihe intent to escape the sale of these
properties in fulfillment of debts legally valid® such queries, endowments were interrogated
ascharitable acts by separating intention from action and making distinct object of inquiry
accessible to the “legal psychologist” (Messick 2Qd7). With this conception of intent,

attempting to uncover the “real intent” of endowméwsunders became both imaginable and
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intelligible. Evidence suggests that scrutinizifngagtable intent both favored a new type of
subjectivity ultimately answerable to the statdeatthan to God and restricted endowments that
were slowing foreclosures and the accumulatioragital. A further investigation of the relation
between debt regimes and wagf practices would aitofurther uncover how conceptions of the

self, interiority, exteriority, and intent mightsal be closely related to property regimes.

296



BIBLIOGRAPHY

Archival Sources
1. Basbakanlik Oslmanh Aivi (BOA): Prime Ministry Archives, Istanbul

a. Evkaf Defterleri(EV), wagf registers, particularly waqgf accountidgcuments
sent to the Waqf Ministry

b. Iradeler(l), imperial decrees, and in particular those¢hefMeclis-i Vala(MVL),
the High Council.

c. Cevdet the collection compiled by Cevdet effendi, paraly about waqgfs
[Evkaf (EV)]

d. Sura-i DeveletCouncil of State

2. Vakiflar Genel Mudurlgu (VGM): Directorate General of Waqfs, Ankara
a. Muhasebe Defterleri
b. Muhasebe Tafsilleri
c. Hulasalar
d. Esas Detfterleri

3. Al-Makkama al-Shaityya f Beirizt (MSB) Beirut Sharia Court Records
a. OttomanSijillat al-Mahadir, al-Hujaj w-al-Da ‘awa (S)
b. OttomanJara’id al- Daby (D)
c. Contemporangijillat al-Hujaj (H): by year, then by case numbasis|.

4. Private Archive of the Qalahbi family

When referencing documents from the BOA, | indicate the following manner:
Archive(BOA).Collection.Sub-collection. Box NumbBdcument Number / Page number.

For the VGM, registers/ documents have serial nusmbeferencing them becomes slightly
different Archive(VGM)/Register Number /Page Numiarse Number.

For the MSB, its Archive(MSB).Collection Registeuiber/Page/Case number if the cases are
numbered. In the contemporary registers, page nunshemitted because the archive is
organized serially by case number. Page numbelsralevant.

Published Primary Sources
1. Islamic Jurisprudence

al-‘Ayni, Badr al-0n Mahmid ibn Ahmad (1982)Ramz alkaqga iq fi sha: Kanz al-
daqgziq, 2 vols. (Sakkhar: al-Maktabah akfyah al-Riziyah)

al-Shaykh Niam wa-jamai‘ah min‘ulama’ al-Hind (1310 [1893])Fatawa al-Hindyah
madhhab al-lmmm Al Hanifah al-Nu'man, vol.lll (Balag, Egypt: Al-Mabaa al-
Kubra al-Amiriyya)

Ali, Haydar (1922 [1340])TertibU’s-Sunaf Fi Ahkami'l-Vukaf

Ali, Efendi (1995),Seyhulislam fetvalaried.ibrahim Ural (Istanbul: Fey Vakfi)

297



al-Khassaf, Ahmad ibn*Amr al-Shaylant (1999),Kitab Akkam al-Awdif (Beirut: Dar al-
Kutub al<limiyah)

Ghaali, Abou Hamid (1997)al-Mustasfa min ilm al-usyBayrut: Muassasat al-Risalah).

Hilal ibn Yahya al-Ray al-Basr1 (1936),Kitab ahkam al-wagf(Haydagbad: Matba at Majlis
Da’irat al-Maarif al-*Uthmaniyah)

lbn ¢Abidin, Muhammad Arin ibn ‘Umar (1300 [1882])al- ‘Uqad al-durriyah f tandg al-
fatawr al-Hamidiyah (Biilaq [al-Qahirah]: al-Mabaah atAmirah al-Mriyah)

Ibn ¢Abidin, Muhammad Anin ibn ‘Umar (1966) Hashiyat Radd al-Mautar ‘ala al-Durr al-
Mukhtr, vol IV (Egypt: al-Bibt al-Halaly )

Ibn Nujaym, Zayn al-in ibn Ibiahim (1915 [1334])al-Bair al-ra i, shar: Kanz al-
daqgziq, vol. V (Egypt: &ir al-Kutub al-Ghartyah al-Kubg)

Ibn Nujaym,‘Umar ibn Ibahim (2002),al-Nahr al-tz'iq : shar Kanz al-dag ig, 3 vols.
(Beirut, Lebanon: Br al-Kutub allim1yah)

Muslim, Aba al-Husayn ibn alHajjaj al-Qushayr (1972),Sakikx Muslim(Damascus, Beirut:
al-Maktab al-1simi, Dar al-*Arabiyah)

Nasaf, ‘Abd Allah ibn Ahmad (2005)Kanz al-da@'iq (Sidon abd Beirut, Lebanon: Al-
Maktaba al-asriyya)

al-Shaykh Niam wa-jamai‘ah min‘ulama’ al-Hind (1310 [1893])Fatawa al-Hindyah
madhhab al-lmmm Al Hanifah al-Nu'man, vol.lll (Balag, Egypt: Al-Mabaa al-
Kubra al-Amiriyya)

al-Ramti, Khayr al-0On (1300 [1882])al-Fatawa al-Khayriyya(Bilaq, Egypt)

Tarabulug, Ibrahim ibn Masa (2005)Kitab al-Is‘af fi Ahkam al-awdif (Cairo, Egypt: Al-
Maktaba al-Azhariyya I-il-Tuith)

2. Collection of tracts and pamphlets on family waqffrom the Institut Francais du
Proche-Orient, Damascus

Jamiyyat al-'ulama’ bi-dimashq (1938a [29 Za 1356Y)aq/ jamiyyat al-ulama’ bi-
dimashq libagn mudriyyat al-awdif hawl baya al-waqf al-dhurf No.3 (Damascus :
Matbaat al-Taraqgg.

(1938b [5 M 1357]ra’'yid Shaykh al-1glm sahib al-fadila shaykh al-imi‘ al-Azhar
li-mashri iyyat al-waqf al-dhurr wa tairim bayih. No.4 (Damascus : Mba at al-
Taraqq).

298



(1938c [25 M 1357]) Rigat jam'iyyat al-'ulama’ bi-dimashq f ibtal risalat al-usidh
al-shaykh BRmiz al-Malak f jawaz hall al-awdf al-dhurriyya No.6. (Damascus :
Matbaat al-Taraqgg.

al-Malak, Ramiz. n.d.Risala fz hall al-awaaf al-dhurriyya(Tripoli: Matba at al-Liwa’)

(1938 [12 Z 1356]Risala hawla irja " al-awaqaf al-dhurriyya milkan (Tripoli :
Matba at al-Liwa’).

(1939a [8 M 1357]Nazra fima ja’ f7 nagd jam'iyyat al-‘ulama’ bi-dimashq libayin
mudriyyat al-awqif hawl baya al-waqgf al-dhurt. (Tripoli : Matba at al-Liwa’).

(1939b [1 Ra 1357JRa’y fadilat shaykh al-Azharifal-awaaf al-dhurriyya (Tripoli :
Matba at al-Liwa’).

al-Samnan, Hamid ( n.d.a.Nida’ li-nuwwabina al-kiram bi-sha’n al-tashtr’ bi-msh *
ilgha’ al-awaaf al-dhurriyya

(n.d.b) Bayan hagiqat mash# ‘ ilgha’ al-awagaf al-dhurriyya wa
darariyyatihi I-il-bil ad.

3. Diplomatic Documents

France. Haut-commissariat en Syrie et au LibanZ)LB2 Syrie et le Liban en 192@nline
text], Emile Larose, <http://catalog.hathitrust/ag/volumes/oclc/22564818.htmI>

France. Ministére des affaires étrangeres (18833uments diplomatiqueéParis:
Imprimerie impériale)

(1922-1936), 'Rapport a la société des natsamda situation de la Syrie et du Liban',
(Paris: Imprimerie nationale)

Haut Commissariat de la République francaise ere ®yrau Liban (1927),a Syrie et le
Liban sous l'occupation et le mandat francais 19927 (Nancy: Berger-Levrault)

Periodicals

Annahar

Al-Akhbar

Salname-i Beirut

'Revue algérienne et tunisienne de législatioregudsprudence’

Reference Works

Encyclopaedia of Islam, Second Edition. Brill Oeljr2012.

299



'Islam ansiklopedisi', (Uskiiddstanbul: Tirkiye Diyanet Vakfi)

Firazabadi, Muhammad ibn Yagub (1863[1280])al-Qamis al-mukit, 4 vols. (al-@hirah: al-
Matba ah al-Kustalyah)

Sami,Semseddin (1900[1317]Kamus-u turkikaffe-i lGgat-i trkiye ile lisan-1 turki'de
mistamel kelimat ve iistiila-hat-1 arabiye ve fasesve ecnebiyeyi cami olarak
lisanimizin mikemmel lGgat kitabidDeri-Saadetikdam Matbaasi)

al-Zaldi, Murtada (1965),T4j al- ‘arizs min jawzhir al-qgamas (al-Kuwayt: Maba at Hukamat
al-Kuwayt)

Other Published Texts

Abt Zahrah, Mhammad (2005 [1959]Mukadarat fr al-Waqf(al-Qahirah: Dar al-Fikr al-
‘Arabi).

Abu-Manneh, Butrus (1994), 'The Islamic Roots & @iilhane RescripQie Welt des Islams,
34 (2), 173-203.

Abu-Odeh, Lama (2004), 'Modernizing Muslim FamilgvMz The Case of Egyp(Georgetown
Law Faculty Publications and Other Worl&aper 38.

Adada, Aurore (2009), 'Réseaux socioculturels ehémiques a Beyrouth Ottoman (1843-1909)
a travers les waqgfs', Thése de Doctorat (Unived@terovence).

Agamben, Giorgio and Heller-Roazen, Daniel (1988)mo sacer. Sovereign power and bare
life (Stanford, Calif.: Stanford University Press).

Agrama, Hussein Ali (2010), 'Ethics, Tradition, Aatity: Toward an Anthropology of the
Fatwa',American Ethnologis37 (1), 2-18.

Akiba, Jun (2003), 'A New School for Qadis: Edueatof the Sharia Judges in the Late
Ottoman EmpireTurcica, 35, 125-63.

Akiba, Jun (2004), "From Kadi to Naib: Reorgani@atof the Ottoman Sharia Judiciary in the
Tanzimat Period”, in Colin Imber and Keiko Kiyot&&ds.),Frontiers of Ottoman
Studies, XLondon: I.B. Tauris & Co.).

al-Huat, ‘Abd al-Raman (1984) Al-Awqaf al-Islamiyya f Lubran (Beirut: ‘Abd al-Raman al-
Hat).

Amin, Muhammad Mhammad (1980)Awqif wa-al-hayah al-ijtima ‘tyah f Misr, 648-923
A.H./1250-1517 A.D. : diisah tirikhiyah watla 'igryah (al-Qahirah: Dar al-Nahlah al-
‘Arabiyah).

Anderson, J.N.D. (1951), 'The Religious Element&/agfEndowments'Royal Central Asian
Journal, XXXVIII (4), 292-99.

300



Anidjar, Gil (2006), 'SecularismCritical Inquiry, 33 (1), 52-77.

Ariés, Philippe and Duby, Georges (198X history of private life, vol. 1-BCambridge, Mass.:
Belknap Press of Harvard University Press).

Arnaud, Jean-Luc (2001), 'La population de Damiasfitn de la période ottomaneAnnales de
démographie historiqu&01, 177-207.

Asad, Muhammad (1964)he message of the Qdan (Mecca, Zirich: Muslim World League;
European representative, Islamic Foundation).

Asad, Talal (1983)The Idea of an Anthropology of Islaiashington, D.C: Georgetown
University Center for Contemporary Arab Studies).

(1987), 'Are There Histories of Peoples with&utrope? A Review Atrticle’,
Comparative Studies in Society and Hist@9,(3), 594-607.

(1992), 'Conscripts of Western Civilizatioml, Christine W. Gailey (ed.pialectical
Anthropology: Essays in Honor of Stanley Diamormad, ¥: Civilization in Crisis:
Anthropological Perspectivegd allahassee: University of Florida Press).

(1993),Genealogies of religion : discipline and reasongotver in Christianity and
Islam (Baltimore: Johns Hopkins University Press).

(2003),Formations of the secular : Christianity, Islam, deonity (Stanford, Calif.:
Stanford University Press).

(2006), 'Responses’, in David Scott and Chadlieschkind (eds.)Powers of the secular
modern : Talal Asad and his interlocutqStanford, Calif.: Stanford University Press).

Ashtiyah, Mhammad Sam (2001),Iqtisadiyat al-waqf al-Iskn fr aradr al-Sukah al-
Waarniyah al-Filaginiyah : dirasah talilzyah (Jerusalem: Birat al-Siyasat al-
Igtisadiyah).

Assaf, Muhammad Ahmad (2005), ‘al-Wagf i@isihu wa istibdiluhu: Dirasa mugrana’,
(Jami‘at Baynt al-Islamiyya).

Austin, J. L. (1962)How to do things with wordd he William James lectures,; Oxford,:
Clarendon Press).

Axel, Brian Keith (2002), 'Introduction: HistoricAlnthropology and Its Vicissitudes', in Brian
Keith Axel (ed.),From the margins : historical anthropology andfitsures(Durham
[N.C.]: Duke University Press).

Badr, ‘Adnan Ahmad (1992)al-Ifta’ wa-al-awdif al-Islamiyah ¥ Lubran : madiyan wahadiran

wa-mustagbalariBayiit: al-Mu’assasah aladni‘tyah lil-Dirasat wa-al-Nashr wa-al-
Tawz’).

301



Baer, Gabriel (1958), 'Waqgf reform in Egypfliddle Eastern Affairsl, 61-76.

Baker, Gordon P. and Hacker, P. M. S. (198%fgenstein: rules, grammar, and necesé&ip
analytical commentary on the Philosophical invegtans; Oxford, OX, UK ; New York,
NY, USA: Blackwell).

Bardawil, Fadi A. (2010), 'When All this Revolutidfelts into Air: The Disenchantment of
Levantine Marxist Intellectuals’, Ph.D. (Columbiaitkersity).

Barnes, John Robert (198@)y introduction to religious foundations in the @ttan Empire
(Leiden: E.J. Birill).

Behrens-Abouseif, Doris (2009), 'The Waqf: A legatsonality?', in Astrid et al. Meier (ed.),
Eigentum fur alle Zeiten? Islamische Stiftungen den Anfangen bis zur Gegenwart
(Berlin: Akademie-Verlag).

Belin (1853), 'Extrait d’'un Mémoire sur I'Origine ka Constitution des Biens de Main-Morte en
Pays MusulmanJournal Asiatiqueb (Il), 377-427.

Benton, Lauren A. (2002),aw and colonial cultures : legal regimes in wohtory, 1400-
1900(Studies in comparative world history; Cambriddéew York: Cambridge
University Press)

Berkes, Niyazi (1998 [1964]T,he development of secularism in Turképntreal: McGill
University Press).

Beyhum, Nabil (1995)l-I ‘mar wa-al-malakah alammah f al-ijtima - wa-al-thagifah : mana
al-madnah sukknuhz (Bayrit: Mu’ assasat al-Aliath al-Madniyah : Car al-Jadd :
Mu’assasat ird).

Bidair, A Shoukry (1924), 'L'institution des biediss "habous" ou "wakf" dans le droit de
I'Islam’, (Université de Paris).

Bilani, Bashr (1971),Qawanin al-ahwal al-shakhiyah f Lubran (al-Qahirah: Mahad al-
Buhith wa-al-Diasat al-*Arabiyah, Qism al-Bhith wa-al-Diasat al-Qantnityah wa-al-
Shariyah).

Bonner, Michael David (2003), 'Poverty and Chairtyhe Rise of Islam’, in Michael David
Bonner, et al. (eds.Poverty and charity in Middle Eastern contef@¢bany: State
University of New York Press).

Bowen, John Richard (1993)luslims through discourse : religion and ritual@ayo society
(Princeton, N.J.: Princeton University Press).

Brown, Nathan J. (1995), 'Retrospective: Law anddralism: Egypt in Comparative
Perspectivel.aw & Society Reviev29 (1), 103-25.

302



Burak, Guy (2012), 'The Abu Hanifah of His Timdatsic Law, Jurisprudential Authority and
Empire in the Ottoman Domains (16-17 centurie$).PP(New York University).

Buzov, Snjezana (2005), 'The Lawgiver and His Lakenst The Role of Legal Discourse in the
Change of Ottoman Imperial Culture’, Ph.D. (Uniugrsf Chicago).

Cannon, Byron D. (1982), 'The Beylical Habus Coland Sub-Urban Development: Tunis,
1881-1914'The Maghreb Review,

Celik, Zeynep (1986)'he remaking of Istanbul : portrait of an Ottomaty ¢n the nineteenth
century(Seattle: University of Washington Press).

Celik, Kursat (2010), '‘Osmanli Hakimiyetinde Beyrut (1839-1918h.D. (Firat Universitesi).

Chatterjee, Partha (1993)he nation and its fragments : colonial and posio@l! histories
(Princeton, N.J.: Princeton University Press).

(2000), 'Two poets and death: On civil and ficdi society in the non-Christian world',
in Timothy Mitchell (ed.) Questions of moderniMinneapolis: University of Minnesota
Press).

Cizakga, Murat (20004 history of philanthropic foundations : the islamwvorld from the
seventh century to the presélstanbul: Bogazici University Press).

Clarke, Morgan (2012), 'The judge as tragic hewudiclal ethics in Lebanon's shari'a courts’,
American Ethnologis39 (1), 106-21.

Clavel, Eugéne (1896roit musulmanle wakf ou habous, d'apres la doctrine et la
jurisprudence (rites hanafite et malékit@)vols. (Le Caire,: Imprimerie Diemer).

Cohn, Bernard S. (1959), 'Some Notes on Law anch@ha North India’'Economic
Development and Cultural Chandgg(1), 79-93.

(1987),An anthropologist among the historians and othesags(Delhi ; New York:
Oxford University Press).

(1987 [1981]), 'Anthropology and History in th880s: Toward a Rapprochement’, in
Bernard S. Cohn (ed An anthropologist among the historians and othesags(Delhi ;
New York: Oxford University Press).

Cotta, A. (1926), 'Le régime du wakf en Egypte'.

Cuno, Kenneth M. (1995), 'Was the Land of OttomgnaSMliri or Milk? An Examination of
Juridical Differences within the Hanafi Scho&tudia Islamica,(81), 121-52.

Dallal, Ahmad (2004), 'The Islamic Institution ofadf: A Historical Overview', in Stephen P.
Heyneman (ed.)slam and social policylst edn.; Nashville, Tenn.: Vanderbilt
University Press).

303



Davison, Roderic H. (1954), "Turkish Attitudes Ceming Christian-Muslim Equality in the
Nineteenth CenturyThe American Historical Review9 (4), 844-64.

Deguilnem, Randi (2004), 'On the nature of wagbuBifoundations in contemporary Syria: A
break in the tradition', in Randi Deguilhem and Albéimid Hénia (eds.hes Fondations
pieuses (wagf) en Méditerranée : enjeux de socgijéux de pouvoifKowei:
Fondation publique des awqgaf du Kogel

Delavor, Youssef Mohamed (192&r Wakf et I'utilité économique de son maintiefzgypte
(Paris: Marcel Vigné).

Deringil, Selim (1998)The well-protected domains : ideology and the legition of power in
the Ottoman Empire, 1876-1908ondon; New York; New York: I.B. Tauris ; In the
U.S.A. and in Canada distributed by St. Martines}.

(2003), "They Live in a State of Nomadism &alagery": The Late Ottoman Empire
and the Post-Colonial Debat€pmparative Studies in Society and Histely,(2), 311-
42.

DGIW [Mudiriyyat al-awgf al-islamiyya al-amma] (1959), 'Majm‘at gavénin’, in Madiriyyat
al-awaf al-islamiyya al-amma (ed.), (Beirut).

Dirks, Nicholas B. (2001)Castes of mind : colonialism and the making of modiedia
(Princeton, N.J.: Princeton University Press).

(2002), 'Annals of the archive: Ethnographitesoon the sources of history', in Brian
Keith Axel (ed.),From the margins: historical anthropology and itdures(Durham
[N.C.]: Duke University Press).

Donzelot, Jacques (1979), 'The poverty of politmdture.'ldeol. Conscious;, 73-86.

Doumani, Beshara (1998), 'Endowing Family: Wagégderty Devolution, and Gender in
Greater Syria, 1800 to 186Cpmparative Studies in Society and Histal§,(1), 3-41.

Dumper, Michael (1994)slam and Israel : Muslim religious endowments #mel Jewish state
(Washington, D.C.: Institute for Palestine Studies)

Edde, Carla (2009Beyrouth, naissance d'une capitale : 1918-1¢P4aris]; Arles: Sindbad ;
Actes sud).

Eldem, Edhem (1999), 'Istanbul from Imperial toipteeralized Capital', in Edhem et. al Eldem
(ed.),The Ottoman City between the East and \{@ambridge: Cambridge University
Press).

304



Engels, Friedrich and Leacock, Eleanor Burke (19VR&¢ origin of the family, private property,
and the state, in the light of the researches @fiséd. Morgan(New York: International
Publishers)

Escobar, Arturo (1995Encountering development : the making and unmaddrige third
world (Princeton, N.J.: Princeton University Press).

Ewald, Francois (1990), 'Norms, Discipline, and lth&/', Representations(30), 138-61.

Eyssautier, L.A. (1898), "'La Propriété Indigenefdgérie: Le Habous"Revue algérienne et
tunisienne de Iégislation et de jurisprudence
http://gallica.bnf.fr/ark:/12148/cb32856287z/date.

Fawaz, Leila Tarazi (1983Merchants and migrants in nineteenth-century Be(Hadrvard
Middle Eastern studies ; 18; Cambridge, Mass.: Bi@\niversity Press).

Feldman, Noah (20087J,he fall and rise of the Islamic staterinceton: Princeton University
Press).

Ferguson, James (1990he anti-politics machine : "development,” depoi#ation, and
bureaucratic power in Lesoth@ambridge England ; New York: Cambridge Universit
Press).

Findley, Carter V. (1999), 'A quixotic author and great taxonomy: Mouradgea d'Ohsson and
his tableau général de I'empire Othomafth International Congress of Historical
SciencegOslo)

(2005),The Turks in world historfNew York: Oxford University Press).

Foucault, Michel (1972)The archaeology of knowled{Est American edn., World of man; New
York,: Pantheon Books).

(1991), 'Governmentality', in Michel Foucauwt,al. (eds.)The Foucault effect : studies
in governmentality : with two lectures by and atemiew with Michel Foucault
(Chicago: University of Chicago Press).

Frank, Andre Gunder (1966), 'The development ofeudelvelopment Monthly Review]8.

Gatteschi, D (1884 Real property, mortgage and wakf according to Otorfaw (London:
Wyman & Sons).

Gaudiosi, Monica M. (1988), 'The Influence of tk&amic Law of Waqgf on the Development of
the Trust in England: The Case of Merton Collegeiyversity of Pennsylvania Law
Review,136 (4), 1231-61.

Gerber, Haim (19850ttoman rule in Jerusalem : 1890-19@erlin: K. Schwarz).

305



Ghazzal, Zouhair (2005), 'The 'Ulama: Status anttion', in Youssef M. Choueiri (ed4,
companion to the history of the Middle Eédgialden, MA: Blackwell Pub.).

(2007),The grammars of adjudication : the economics oigiatidecision making in fin-
de-siecle Ottoman Beirut and Damas¢Bsyrouth: Institut Frarais du Proche-Orient).

Gibb, H. A. R. and Bowen, Harold (195Tlamic society and the West, par{llondon, New
York: Oxford University Press).

Goody, Jack (1997), 'Histoire et anthropologie: @ygences et divergencesthnologie
francaise,27 (3), 282-93.

Guha, Ranajit. (1987), 'Introduction’, in Bernard”®hn (ed.)An anthropologist among the
historians and other essa{®elhi; New York: Oxford University Press).

Guha, Ranajit (1988An Indian historiography of India : a nineteenthatery agenda and its
implications(Calcutta: Published for Centre for Studies ini8ld8ciences, Calcutta, by
K.P. Bagchi & Co.).

Gupta, Akhil (2006), ‘Introduction’, in Aradhanag®ma and Akhil Gupta (edsThe
anthropology of the state : a read@vialden, MA; Oxford: Blackwell).

Haarmann, Ulrich W. (1988), 'ldeology and Histddgntity and Alterity: The Arab Image of
the Turk from The Abbasids to Modern Egyptternational Journal of Middle East
Studies20 (02), 175-96.

Hacking, lan (1986), 'The Archaeology of FoucauitDavid Couzens Hoy (edFpucault : a
critical reader(Oxford, UK; New York, NY, USA: B. Blackwell).

(1990),The taming of chandgambridge [England]; New York: Cambridge Univéysi
Press).

Hallag, Wael B. (1984), 'Was the Gate of ljtihad€ad?'nternational Journal of Middle East
Studies16 (1), 3-41.

(1997),A history of Islamic legal theories : an introduartito Sunni usul al-figh
(Cambridge; New York: Cambridge University Press).

(1998), 'The "adi's dwan (sijill)" before the OttomansBulletin of the School of
Oriental and African Studies, University of Londéd, (3), 415-36.

(2005-2006), 'What is Shari'a¥earbook of Islamic and Middle Eastern Law, 2005—
2006,12, 151-80.

(2009),Shar'a: theory, practice, transformatior{f€ambridge, UK ; New York:
Cambridge University Press).

306



Hann, C. M. (1998), 'Introduction: The Embeddedradd3roperty’, in C. M. Hann (ed.),
Property relations : renewing the anthropologiceddition (Cambridge ; New York:
Cambridge University Press).

Hanssen, Jens (1998), "Your Beirut Is On My De§ktbmanizing Beirut under Sultan
Abdulhamid II', in Peter G. Rowe and Hashim Sa(k&ids.),Projecting Beirut : episodes
in the construction and reconstruction of a modeity (Munich ; New York: Prestel).

Harvey, David (2003)The new imperialisnfOxford ; New York: Oxford University Press).

(2012),Rebel cities : from the right to the city to thdan revolution(New York:
Verso).

Haskins, George L. (1977), 'Extending the GrasihefDead Hand: Reflections on the Origins
of the Rule against Perpetuitidghiversity of Pennsylvania Law Reviel26 (1), 19-46.

Hénia, Abdelhamid (2004), 'La géstion aemsqf khayrien Tunisie a I'époque coloniale: du
monopole privé au monopole public', in Randi Ddugiih and Abdelhamid Hénia (eds.),
Les Fondations pieuses (waqf) en Méditerranéeelenfle société, enjeux de pouvoir
(Koweit: Fondation publique des awqgaf du Katyel

Henry, Jean-Robert and Balique, Francois joint@ufh979),La doctrine coloniale du droit
musulman algérien : bibliographie systématiquen&iduction critique(Cahiers du
C.R.E.S.M. ; 10, 10; Paris: Editions du Centreorsl de la recherche scientifique).

Heyd, Uriel (1961), 'The Ottoman 'Ulema and Westation in the Time of Selim IIl and
Mahmud II', in Uriel Heyd (ed.)$tudies in Islamic history and civilizatigderusalem:
Magnes Press, Hebrew University).

Heyworth-Dunne, J. (1939), 'Riah BadawRafi' at-Tahtawi: The Egyptian RevivalistBulletin
of the School of Oriental Studies, University ohdon,9 (4), 961-67.

(1940), 'Rifi'ah Badaw Rafi' at-Tahawi: The Egyptian Revivalist (Continued3ulletin
of the School of Oriental Studies, University ohdon,10 (2), 399-415.

Hilmi, Omer and aHalals, Muhammad al-Ghaz£1909 [1327]) jthafirl-Akhlaf fi Mushkilati’l-
Awqaf(Aleppo: Maba at al-Bala’).

Hirschkind, Charles (2006],he ethical soundscape : cassette sermons anditslam
counterpublicgCultures of history; New York: Columbia Univegs®ress).

Hobsbawm, Eric (1983), ‘Introduction: Inventing diteons', in E. J. Hobsbawm and T. O.
Ranger (eds.)The Invention of traditiofCambridge [Cambridgeshire]; New York:
Cambridge University Press).

Hodgson, Marshall G. S. (1974)he venture of Islam : conscience and history woald
civilization, 3 vols. (Chicago: University of Chicago Press)

307



Hoexter, Miriam (1997), 'Adaptation to Changingdtimstances: Perpetual Leases and
Exchange Transactions in Wagqf Property in Ottombgiess’,Islamic Law and Society,
(3), 319-33.

(1998),Endowments, rulers, and community : Waqgf al-HaramayOttoman Algiers
(Leiden; Boston: Birill).

Humphrey, Caroline and Verdery, Katherine (20a4jroduction: Raising Questions about
Property', in Katherine Verdery and Caroline Hungyh{eds.)Property in question :
value transformation in the global econofnglish edn.; Oxford, UK ; New York, NY,
USA: Berg).

Hari, Tawfiq (n.d.), 'Al-Mu’assaat al-wadfiyya... min migar hadth-qadm'.
Husnu, Hiaseyin (1892 [1310]), Mk&mu'l-Evkaf'.

Jackson, Sherman A. (199&lamic law and the state : the constitutional gmiudence of
Shihab al-Din al-QarafiLeiden; New York: E.J. Brill).

Johansen, Baber (1989he Islamic law on land tax and rent : the peasdots of property
rights under the Hanafite doctrin&xeter Arabic and Islamic series; London ; New
York: Croom Helm).

(1999),Contingency in a sacred law : legal and ethicalmerin the Muslim figh
(Studies in Islamic law and society,; Leiden ; BostBrill).

Joseph, Suad (1997), 'The Public/Private: The ImeBoundary in the Imagined
Nation/State/Community: The Lebanese Cdsaminist Review(57), 73-92.

(1999), 'Descent of the Nation: Kinship andiz&ihship in LebanonCitizenship Studies,
3 (3), 295.

Kabbani, Oussama (1992)he reconstruction of Beir{©Oxford England: Centre for Lebanese
Studies).

Kassir, Samir (2003HKlistoire de BeyroutliParis: Fayard)

Khalaf, Samir and Khoury, Philip S. (1998ecovering Beirut : urban design and post-war
reconstructionLeiden ; New York: Brill).

Khayat, Habeeb Albert (1962), 'Wagfs in Palesting rael from the Ottoman reforms to the
present’,

Khoury, Philip S. (1987)$yria and the French mandate : the politics of Analtionalism, 1920-
1945(Princeton, N.J.: Princeton University Press).

Klat, P. J. (1961), 'Waqf, or mortmain, propertyLigbanon'Middle East Economic Paper34-
44,

308



Knost, Stefan (2006), 'The Wagf in Court: LawsoNer Religious Endowments in Ottoman
Aleppo’, in Muhammad Khalid Masud, Rudolph Petarg] David Stephan Powers
(eds.),Dispensing Justice in Islam. Qadis and their Judgim@_eiden ; Boston: Brill).

(2006), 'The Alienation of Waqf Property betwe®hari'a and Local Custom: A
Comparative Study of Ottoman Aleppo, Damascus anasdlem (18th c.)The Law of
Wagf: Origins to Ottoman-Era Maturity Conferen@slamic Legal Studies Program,
Harvard Law School).

Kogelmann, Franz (2005), 'Legal Regulation of MagtHabous under French Rule: Local
Practice vs. Islamic Law?', in W; Kraus Dostal, (&d.),Shattering Tradition: Custom,
Law and the Individual in the Muslim Mediterraned@mndon: I. B. Tauris).

Koselleck, Reinhart (2004futures past : on the semantics of historical tifiNew York:
Columbia University Press).

Kozlowski, Gregory C. (1985Muslim endowments and society in British Iniambridge
[Cambridgeshire]; New York: Cambridge UniversityeBs).

Kupferschmidt, Uri (2008), 'The illusion of Britiknd French waqgf control: some comparisons
between the mandates for Palestine and Syria-Lehar® law of waqf: Modern state
control and nationalizatiorfHarvard Law School, Cambridge: Islamic Legal $ad
Program).

Kuran, Timur (2001), 'The Provision of Public Goadsler Islamic Law: Origins, Impact, and
Limitations of the Waqf Systen’aw & Society Reviewg5 (4), 841-98.

(2011),The long divergence : how Islamic law held backNhédle East(Princeton:
Princeton University Press).

Layish, Aharon (1983), 'The Mk1 Family "Waqf" according to Wills and "Waqfigy",
Bulletin of the School of Oriental and African Sas] University of Londor6 (1), 1-32.

Leeuwen, Richard van (1999)aqfs and urban structures : the case of Ottomam&sxus
(Leiden; Boston: Birill).

Lévi-Strauss, Claude (1983tructural anthropologyUniversity of Chicago Press edn.;
Chicago, lll.: University of Chicago Press).

Lewis, Bernard (1961)[he emergence of modern Turkegndon, New York: Oxford
University Press)

Longrigg, Stephen Hemsley (1958yria and Lebanon under French mand@dtendon, New
York: Oxford University Press).

Lowie, Robert Harry (1912%ocial life of the Crow Indian@ew York: The Trustees).

309



Luccioni, Joseph (1982).es fondations pieuses "Habous" au Maroc : depessarigines jusqua
1956(s.l.: s.n.).

Mahmood, Saba (2005 olitics of piety : the Islamic revival and the fermt subject(Princeton,
N.J.: Princeton University Press).

Makdisi, George (1981) he rise of colleges : institutions of learningistam and the West
(Edinburgh: Edinburgh University Press).

Makdisi, Ussama Samir (2000)he culture of sectarianism : community, historyd aiolence
in nineteenth-century Ottoman Leban@erkeley, Calif.: University of California
Press).

Makdisi, Ussama (2002), 'Ottoman Orientalisimherican Historical Reviewi,07 (3), 768-96.

Makhlaf, MuhammadHasanayn aladw al-malik1 (1932 [M1351]),Manhaj al-yadn ff bayan
anna al-waqf al-ahlmin al-dn (Egypt: Mustafa al-Bbi al-Halalx wa awhdihi).

Manasif1, Iman Muhy1 al-Din (2008),al-Shaykh‘Abd al-Qidir al-Qabhini wa-jaridat Thamadit
al-funin : dirasah(Bayrit: I.M.al-D. al-Margsif1).

Mandaville, Jon, E. (1966), 'The Ottoman Court Rds®f Syria and Jordadournal of the
American Oriental Society6 (3), 311-19.

Mandaville, Jon, E. (1979), 'Usurious Piety: ThesiC®aqgf Controversy in the Ottoman
Empire',International Journal of Middle East Studidg) (3), 289-308.

Mango, Tamam (2004), 'Solidere : the battle for&tts Central District’, M.A, Thesis
(Massachusetts Institute of Technology).

Marcus, Abraham and Columbia University. Middle E:&sstitute (1989)The Middle East on
the eve of modernity : Aleppo in the eighteenthiuwrgriNew York: Columbia University
Press).

Marino, Brigitte and Okawara, Tomoki (199@atalogue des registres des tribunaux ottomans
conservés au Centre des archives de Dafbasnas: Institut francais d'études arabes de
Damas).

Massouda, Abbas Yaphet (1925), '‘Contribution adétdu "Wakf" en droit égyptien’, Thése de
Doctorat (Université de Paris).

Masud, Muhammad Khalid, Messick, Brinkley MorrigdaPowers, David Stephan (1996),
Islamic legal interpretation : muftis and their veds(Cambridge, Mass.: Harvard
University Press).

Mattson, Ingrid (2003), 'Status-Based DefinitiohfNeed in Early Islami&Zakatand
Maintenance Laws', in Michael David Bonner, MineeEErand Amy Singer (eds.),
Poverty and charity in Middle Eastern contef@dbany: SUNY Press).

310



Mauss, Marcel (2003 [1923-1924]), 'Essai sur le Ddorme et Raison de I'Echange dans les
Sociétés Archaiquesociologie et anthropologi@aris: Quadrige, Presses universitaires
de France).

McChesney, Robert D. (1990 aqf in Central Asia : four hundred years in thstbry of a
Muslim shrine, 1480-188@rinceton, N.J.: Princeton University Press).

Meier, Astrid (2001), "Only good work remains.” @fand the memory of families, Damascus
in the 17th and 18th centuries', in Angelika Netiwand Andreas Pflitsch (edsQrisis
and memory in Islamic societies : proceedings efttiird summer Academy of the
Working Group Modernity and Islam held at the Otiarstitute of the German Oriental
Society in Beiru{Wurzburg: Ergon).

(2005), "Le plus avantageux pour le wagf:"l&ges, fondations et agents fiscaux aux
environs de Damas dans la premiére moitié du E#esiin Mohammad Afifi, et al.
(eds.),Sociétés rurales ottomangSairo: Institut francais d'archéologie orientale)-64.

Mercier, Ernest (1895), 'Le Habous ou ouakof : 18gtes et sa jurisprudencRevue algérienne
et tunisienne de |égislation et de jurisprudence

(1897), 'Deuxieme étude sur le haboRgyue algérienne et tunisienne de Iégislation et
de jurisprudence

(1899),Le code du Hobous ou Ouakf, selon la législatiosutraangConstantine
Algeria: Impr. nationale).

Merryman, John Henry (19690he civil law tradition; an introduction to the lafsystems of
Western Europe and Latin Ameri¢atanford, Calif.,: Stanford University Press).

Messick, Brinkley Morris (1993)T'he calligraphic state textual domination and higtm a
Muslim societfComparative studies on Muslim societies ; 16 kBky: UC Press).

Messick, Brinkley (2002), 'Evidence: From MemoryAichive', Islamic Law and Societ$, (2),
231-70.

Mintz, Sidney Wilfred (1985)Sweetness and power : the place of sugar in mdustary (New
York, N.Y.: Viking).

Mitchell, Timothy (2000), 'Introduction’, in TimoghMitchell (ed.),Questions of modernity
(Minneapolis: University of Minnesota Press).

(2002),Rule of experts : Egypt, techno-politics, moder(grkeley: University of
California Press).

(2006 [1999)), 'Society, Economy, and the Stafect’, in Aradhana Sharma and Akhil
Gupta (eds.)The anthropology of the state : a readbftalden, MA; Oxford: Blackwell
Pub.).

311



Morand, Marcel (1904)Xtude sur la nature juridique du hobo(&lger,: Typographie A.
Jourdan).

Mouradgea d'Ohsson, Ignatius (2001[17883hleau général de I'empire Ottoman : divisé en
deux parties, dont I'une comprend la législatiorhoraétane, l'autre, I'histoire de
I'empire Ottomar{lstanbul Les Editions Isis).

Mundy, Martha and Smith, Richard Saumarez (20B@d)erning property, making the modern
state : law, administration and production in OtamSyria(Library of Ottoman studies
; V. 9; London ; New York: I.B. Tauris).

Murphy, Edward et al. (ed.), (201Bnthrohistory : unsettling knowledge, questionimgrgline
(Ann Arbor: University of Michigan Press).

Obeid, Michelle (2011), 'The “Trials and Errors”Pblitics: Municipal Elections at the Lebanese
Border',PoLAR: Political and Legal Anthropology Revied4, (2), 251-67.

Opwis, Felicitas (2005), 'M#&aha in Contemporary Islamic Legal Theoiglamic Law and
Society 12 (2), 182-223.

Oztirk, Nazif (1995a)Tirk yenilgme tarihi cercevesinde vakif miiesse¢ksbaski. edn.,
Turkiye Diyanet Vakfi yayinlariAnkara: Turkiye Diyanet Vakfi)

(1995b), 'Girg', EImahli M. Hamdi Yazir gozuyle vakiflar : Ahkarenkaf(1. baski.
edn; Ankara: Turkiye Diyanet Vakfl).

Polanyi, Karl (2001 [1944])The great transformation : the political and econowrigins of our
time (Boston, MA: Beacon Press).

Poovey, Mary (1998)A history of the modern fact : problems of knowkedgthe sciences of
wealth and societ{Chicago: University of Chicago Press).

Pouyanne, Maurice (1900), 'Au sujet d'un "Essalesibiens habous" en Algérie et en Tunisie',
Questions Diplomatiques et Colonial®s, 94-99.

Powers, David S. (1989), 'Orientalism, Colonialismg Legal History: The Attack on Muslim
Family Endowments in Algeria and Indi€pmparative Studies in Society and History,
31 (3), 535-71.

(1992), 'On Judicial Review in Islamic Lalvaw & Society Review26 (2), 315-41.

Pursley, Sara (2012), 'Race against Time: GoverRamgininity and Reproducing the Future in
Revolutionary Iraq, 1945-63', Ph.D. (The Graduatat€r. CUNY).

Qadi, Muhammad, et al. (1942 ode annoté du wakParis: Librairie G.P. Maisonneuve).

Qadi, Muhammad, Junah, ‘Al1, and Sij, Muhammad Amad (2006)Qanzn al-‘adl wa-al-
insaf fr al-gada’ ‘ala mushkiit al-awqaf (al-Qahirah: Car al-Saim).

312



Rabbat, Idmun (1973),a formation historique du Liban politique et cangionnel : essai de
syntheséBeyrouth: [Université libanaise] : distributidaprairie orientale).

Rabinow, Paul (1989)rench modern : norms and forms of the social emmentCambridge,
Mass.: MIT Press).

Radin, Paul (1926Crashing thunder: the autobiography of an Ameritadian (New York &
London)

Rafeq, Abdul Karim (1994), 'The Syrian Ulama, Oteoniaw and Islamic Shari'&urcica24,
9-32.

(1999), 'Relations between the Syriatama’ and the Ottoman state in the eighteenth
century',Oriente Modernol18 (79) (1), 67-95.

Reiter, Yitzhak (1995), 'Family Waqf EntitlementsBritish Palestine (1917-1948JsJamic
Law and Society? (2), 174-93.

(1996),Islamic endowments in Jerusalem under British mén@aondon; Portland, OR:
F. Cass).

(2007), “All of Palestine is Holy Muslim Wadfand” — A Myth and Its Roots™, in
Aharon Layish and Ron Shaham (edsgw, custom, and statute in the Muslim world :
studies in honor of Aharon Layigheiden; Boston: Birill).

Robinson, Chase F. (2008|amic historiography{Cambridge; New York: Cambridge
University Press)

Rodinson, Maxime (1974)slam and capitalisniNew York,: Pantheon Books).

Rodney, Walter (1974)low Europe underdeveloped Afri@d/ashington, DC: Howard
University Press).

Rose, Nikolas, O'Malley, Pat, and Valverde, Mari2@06), 'GovernmentalityAnnual Review
of Law and Social Scienc2,(1), 83-104.

Rowe, Peter G. and Sarkis, Hashim (1998djecting Beirut : episodes in the constructiordan
reconstruction of a modern cifiMunich ; New York: Prestel).

Rubin, Avi (2006), 'Ottoman modernity: The Nizamigy@urts in the late nineteenth century’,
Ph.D. (Harvard University).

Ruedy, John and California. University. Universatyl. os Angeles. Near Eastern Center. [from
old catalog] (1967)..and policy in colonial Algeria; the origins of tmaral public
domain(Berkeley,: University of California Press).

Saad, Ahmed Zaki (1928), 'Le "wakf" de famille éatitique’, ( Université de Paris).

313



Saidouni, Maaouia (2008), 'The complex evolutiofradnch wagf legislation in Algeria (1830-
1870)', The law of waqgf: Modern state control and natiomation(Harvard Law School,
Cambridge: Islamic Legal Studies Program).

Sautayra, EdouardCherbonneau, Eugéne (1873-m)pit musulman(Paris: Maisonneuve et
cie).

Sawalha, Aseel (2010Reconstructing Beirut : memory and space in a pastwvab city(1st
edn., Jamal and Rania Daniel series in contempdiatyry, politics, culture, and
religion of the Levant; Austin: University of Tex&sess).

Sayyid, Ridwan (1986 gl-Ummah wa-al-jama’ah wa-al-sultgBayrut: Dar Iqra).
Schacht, Joseph (1964 introduction to Islamic lawWOxford: Clarendon Press).

Scheper-Hughes, Nancy and Wacquant, Loic J. D.)(&#02),Commodifying bodied_ondon ;
Thousand Oaks, Calif.: Sage Publications).

Schmid, Heiko (2002), 'The Reconstruction of Downmideirut in the Context of Political
Geography'Arab World Geographef (4), 232-48.

Scott, David (1999)Refashioning futures : criticism after postcolora(Princeton studies in
culture/power/history; Princeton, N.J.: Princetomivérsity Press).

Shaham, Ron (1991), 'Christian and Jewish Waqgaied®ne during the late Ottoman period’,
Bulletin of the School of Oriental and African Sas]54 (3), 460-72.

Shadrah, Waldah (1975),F7 usal Lubran al+a 'if7 : khat al-yamn al-janmahirz (Bayrat: Dar al-
Tali*ah).

Sharp, Lesley Alexandra (200@trange harvest : organ transplants, denatured ésdand the
transformed sel(Berkeley: University of California Press).

Shaw, Stanford J. (2000 [1968]), 'Some aspectseoéiims and achievements of the nineteenth-
century Ottoman reformersStudies in Ottoman and Turkish history : life wiitle
OttomangIstanbul: Isis Press).

Shaw, Stanford J. and Shaw, Ezel Kural (19F&gtory of the Ottoman Empire and modern
Turkey 2 vols. (Cambridge ; New York: Cambridge Univer$tress).

Shikara, ‘Isam Muhammad (2000)Jam‘yat al-Magdgisid al-Khayryah al-Iskmiyah f Bayrit,
1295-1421 H/1878-2000 Bayrit: Dar Misbah al-Fikr lil-Tiba‘ah wa-al-Nashr).

Simpson, J. A., Weiner, E. S. C., and Oxford Ursitgr Press (1989), 'The Oxford English
dictionary', (Oxford; Oxford; New York: Clarendomes ; Oxford University Press).

Singer, Amy (2002)Constructing Ottoman beneficence : an imperial skitghen in Jerusalem
(SUNY series in Near Eastern studies; Albany: Stateversity of New York Press).

314



Siraj, Muhammad Amad (2006), 'Mugaddimat al-iaiq', Qanan al-‘adl wa-al-insaf 7 al-qada’
‘ala mushkiit al-awdf (. Silsilat tagin atkam al-figh al-Iskmi; al-Qahirah: Car al-
Sabm).

Smith, Joan and Wallerstein, Immanuel Maurice (}98geating and transforming households :
the constraints of the world-econorftyambridge [England]; New York, NY, USA;
Paris: Cambridge University Press ; Editions deléason des Sciences de I'hnomme).

Stillman, Norman A. (2000), 'Wagf and the ideolag\charity in medieval Islam’, in Clifford
Edmund Bosworth, lan Richard Netton, and CaroléeHidrand (eds.5tudies in honour
of Clifford Edmund Boswort{Leiden ;Boston: Brill).

Stoler, Ann Laura (1995Race and the education of desire : Foucault's Hystd sexuality and
the colonial order of thing€Durham: Duke University Press).

Strathern, Marilyn (1999Rroperty, substance, and effect : anthropologicaag's on persons
and thingg(London; New Brunswick, NJ: Athlone Press).

Tabit, Jad (1996),al-I ‘mar wa-al-malakah al-‘ammabh : f al-turath wa-al#adathah, madat
al-harb wa-dlikirat al-mustagbalBeirut?: Muassasat al-Alath al-Madniyah : Car al-
Jadd : Mu assasat&rd).

Tarabulsi, Fawwaz (2007A history of modern Lebandhondon; [Ann Arbor, Ml]: Pluto).

Terras, Jean (1899 ssai sur les biens habous en Algérie et en Tunétiede de Iégislation
coloniale(Lyon: Imprimerie et Lithographie du salut public)

Thompson, Elizabeth (200@Jolonial citizens : republican rights, paternal pifege, and
gender in French Syria and Leban@sew York: Columbia University Press).

Tilloy, René (1889)Répertoire alphabétique de jurisprudence, de doetgt de Iégislation
algériennes et tunisiennéalger: Impr. administrative Gojosso).

Trouillot, Michel-Rolph (2001), 'The Anthropology the State in the Age of Globalization:
Close Encounters of the Deceptive Kir€lyrrent Anthropology42 (1), 125-38.

Valverde, Mariana (1998Riseases of the will : alcohol and the dilemmage&édom
(Cambridge; New York: Cambridge University Press).

Wali, Taha (1993),Bayrit fr al-tarikh wa-alhadarah wa-al-‘umran (Bayiit: Dar al-‘1lm lil-
Malayin).

Wagqf al-Markaz al-1gimi I-il-Tarbiya (1989), 'Al-Waqf al-KhayrAl-Islamt'.

Weintraub, Jeff (1997), 'The Theory and Politicshef Public/Private Distinction’, in Jeff
Weintraub and Krishan Kumar (ed€?yblic and Private in Thought and Practice:
Perspectives on a Grand Dichototfghicago: The University of Chicago Press).

315



Weiss, Bernard G. (1998)he spirit of Islamic lawAthens: University of Georgia Press).

Weiss, Max (2010a)n the shadow of sectarianism : law, Shi'ism, dmglrhaking of modern
Lebanon(Cambridge, Mass. [u.a.]: Harvard University Pyess

(2010b), 'Practicing Sectarianism in Mandatbdrmon: Shici Cemeteries, Religious
Patrimony, and the Everyday Politics of Differendeurnal of Social History43 (3),
707-33.

Williams, Raymond (1976Keywords : a vocabulary of culture and soci@tyew York: Oxford
University Press).

Winter, Michael (2009), "Ulama' between the Statd the Society in Pre-modern Sunni Islam’,
in Meir Hatina (ed.)Guardians of faith in modern times : "ulama in Meldle East
(Leiden; Boston: Birill).

Worms, Mayer-Gondchaux (184@&¢echerches sur la constitution de la propriétéiteriale
dans les pays musulmans, et subsidiairement emi@l@&ris: A. Franck).

Yakan, Zuhd (1963),al-Tarzim al-idar7 : tanzim al-idarah al-markazyah wa-al-maalliyah
(Bayrat: Dar al-Thagfah).

Yayla, Hilmi Erdgzan (2011), 'Operating regimes of the governmentofiating and
accountability changes in the Sultan Stleyman Véatfie Ottoman Empire (The 1826
Experience) 'Accounting History16 (1), 5-34.

Yazbak, Mahmoud (2010), 'The Islamic Waqgf in Yadfal the Urban Space: From the Ottoman
State to the State of Isradflakan, Adalah’s Journal for Land, Planning and Jcist2,
23-46.

Yazir, ElmahliMuhammed Hamdi and Oztiirk, Nazif (199B)malili M. Hamdi Yazir goziyle
vakiflar : Irsad'tl-akhlaf fi ahkam'tl-avk&fTurkiye Diyanet Vakfi yayinlariAnkara:
Tarkiye Diyanet Vakf).

Young, George and Turkey (1908)orps de droit ottoman; recueil des codes, loiglements,
ordonnances et actes les plus importants du dnbdrieur, et d'études sur le droit
coutumier de I'Empire ottomg®xford: The Clarendon Press).

Zahraa, Mahdi (1995), 'Legal Personality in Islairaev', Arab Law Quarterly10 (3), 193-206.

Zaki, Ahmed Saad (1928), 'Le Wakf de famille’, (unsité de Paris . Faculté de droit et des
sciences, économiques).

Zaman, Muhammad Qasim (200ZJe ulama in contemporary Islam : custodians ofingea
(Princeton, NJ: Princeton University Press).

316



Zilfi, Madeline C. (1988)The politics of piety : the Ottoman ulema in thestetassical Age
(1600-1800)Studies in Middle Eastern history; MinneapolidgNMJ.S.A.: Bibliotheca
Islamica).

Ziyadah, Khilid (1997),Bawwabat al-madnah wa-al-&r al-wahnt (Bayrit: Dar al-Natar lil-
Nashr).

317



	0.00 title page_with acknowledgements
	z.moumtaz_diss_no title pages
	0.introFINAL_ze
	intertitre1
	1.waqf_a non definitionFINAL_zeeeee
	2.state law waqf FINAL_ze
	intertitre2
	3.public benefit and interest of waqf
	4.family
	5.Conclusion_2
	6.bibliography


