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ABSTRACT

DON'T | HAVE ARIGHT TO BAIL? ASTUDY OF BAIL DECISIONS/OUTCOMES
AND THEIR EFFECTS ON PLEA BARGAINING AND SENTENCING

by
Meghan Sacks

Advisor: Professor Candace McCoy

Previous research on bail practices has shown that legaisfatich as offense
severity and prior criminal record impact bail decisions and outsprag well as
demographic factors such as race and gender. While sentencingegrddtve been
studied extensively, bail is at the forefront of the criminal ps@nd has the potential to
affect the trajectory of a case. This study examinesdtters that impact bail decision
making and the subsequent influence of bail on the entire criminalpcasess that
includes plea bargaining and ultimately sentencing. The analgssssicprimarily of
guantitative methods. Specifically, this research employsmpleaof 634 New Jersey
superior court cases tracked from arrest through disposition. @ih&sare supplemented
with findings from interviews with the courtroom work group and obsematof bail
hearings.

Regarding bail, this study finds that both legal and extralegadriaimpact bail
decisions and that financial resources play an important role inobebmes. More
specifically, the seriousness of the offense and the numlmdracjes brought against the
defendant strongly impact bail decisions by the court. This slxdwmines bail decisions

made by judges and subsequent bail outcomes, i.e., whether defeostadt financial



bail and were released or not. Individuals represented by publicdgeseare less likely
to post bail when compared with individuals who have private counselaBailint set
by the court is higher for defendants in urban jurisdictions and defenoanidHan
jurisdictions are less likely to be able to post bail. Looking atodgaphic factors,
minorities receive less advantageous bail decisions and blaakdaeits are less likely to
post bail. Conversely, bail amount plays a strong role in bail o@somthat defendants
with higher monetary bail requirements are less likely to padt highlighting the
importance of the defendant's economic resources. Additionallystinly/’'s qualitative
findings demonstrate that criminal history is a strong considerati bail decisions and
that the courtroom work group dynamic also influences bail proceedings.

Turning to subsequent decision points, this study found that an incredise
number of charges is related to an increase in the casptssiisn time. While cases
involving black and hispanic defendants take longer to reach a disposiisas
involving public defenders have a shorter disposition time. Thesésresipport the
hypothesis that defendants who are detained before trial pladg egarlier than
defendants who are able to post bail, which can significantlytatiésr dispositions.
Although pretrial detention does not impact the decision to incaecenagdtrial detention
does significantly impact the length of the sentence in das¢snvolve incarceration.
Several other factors influence sentence length, including gendey,th@cnumber of
charges and offense type, and prior criminal history.

In sum, the quantitative analyses indicate that both legal analegél factors

impact bail decisions. The qualitative data demonstrate thtargaaternal to the court,



i.e., agreement on the going rate, also play a role in bail progsedVoreover, these
results show that pretrial detention impacts subsequent decision ipdinéd defendants
who are detained prior to trial, in most instances, plead dastgr and receive lengthier
sentences. The impact of bail proceedings on the trajectory afe lughlights the

ongoing need to carefully scrutinize pretrial practices.
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CHAPTER 1: INTRODUCTION



Scholars have devoted a great deal of attention to research on structwah flaw
the American legal system. In particular, a great deal of impodaearch has focused
on inequities in sentencing practices and the possible racial disparitiescilnaaiothis
phase of the legal process (Demuth & Steffensmeier, 2004; Spohn & Holleran, 2000;
Western, 2006). An equally important but commonly overlooked facet of the criminal
justice system is bail decisions.

Why is there a limited body of research on bail as compared to the eagtilie
on sentencing outcomes? In his study on racial and ethnic differences in tlaé pretri
phases, Demuth (2003) provides a few possible explanations: First, bail marks the
beginning of the legal process, whereas sentencing signals the culminabierpaddess
and the pronouncement of punishment. Sentencing is strictly regulated and typically
receives more attention from the legislature and the media. As Demuth &8®8ptes,
sentencing data is collected and monitored and is readily available to hessario
addition to these reasons, the study of bail may have lost its luster with tagegpatthe
federal Bail Reform Act of 1984.

Although the original purpose of bail was to ensure the appearance of accused
individuals in court, the Bail Reform Act of 1984 resulted in an expansion of the use of
bail, explicitly allowing the use of preventive detention in cases involving defendant
who judges presumed were dangerous (18 U.S.C. 3142). Section 3142(b) states that a

defendant should not be released in the community if “such release will not t@gsona



assure the appearance of the person as required or will endanger the safettioéra
person or the community.” This position was solidified with the Court's decision in
United States v. Salernd81 U.S. 739 (1987). I8alerno,the portion of the Bail Reform
Act of 1984 that authorized the use of preventive detention was held constitutional,
making dangerousness a formal criterion for bail determinations.

This significant change in the purpose of bail inspired the current reseaith. B
occurs at the beginning of the legal process and has the ability to afiecsvather
decision points in the case. Research by Beeley (1927) and Foote (1954) that exposed
various inequities in the cash bail system was followed by a bail reform movémitiet
1960s which focused on release on own recognizance and returning individuals to future
court appearances. In contrast to the bail reform movement, the Bail Refoim1984
changed the scope of bail to include the protection of the community from potentially
dangerous persons. While this development may have hampered research on bail, some
notable studies (Demuth & Steffensmeier, 2004; Katz & Spohn, 1995; Schlesinger, 2005)
have since have examined the factors most pertinent to bail decisions and outcomes,
examining the progression of bail practices after 1984.

Despite this work, bail studies are still scarce and much more research on the
subject is needed to determine the effect of bail operations on criminal casssprgc
This research takes account of both the significant changes to the cjimiita system
and in the landscape of bail since the passage of the Bail Reform Act of 1984. To that

end, this study utilizes a sample of cases from the state of New Jersdy,thatthas



retained its original laws governing bail, in which the primary goal ofib&il ensure

that offenders return to future court proceedings. This sample, which containsdadth |
and extralegal variables, is well-suited for analyzing bail practicedieHaail reform
efforts were spurred by evidence-based research on the inequities in baisadtron.

As the objectives of bail have drastically changed, policymakers needcreagain in
order to evaluate the effectiveness of current bail practices.

The current research, while focused on the factors that determine babmcisi
and outcomes, also presents an examination of the decision points that follow: plea
bargaining and sentencing. Albonetti (1990) directs attention to the decision points in
between bail at the beginning of the process and sentencing at the end|lgspecia
guilty plea process. Some research (Frenzel & Ball, 2007) shows that citsesity
and prior record impact plea bargaining while other research (Albonetti, 1990)
demonstrates that race is a significant predictor of plea bargainirsjoteci

Such studies seldom include bail decisions and outcomes as factors that may
significantly affect guilty pleas or subsequent sentence. Although Igéll&uNortley
(2002) examined plea bargaining decisions in Canada using pretrial detention as an
independent variable in their analysis, there is currently very little exapigsearch that
examines the effect of bail on plea bargaining in the United States. Thissstotinded
to fill the gap by examining the impact of pretrial detention on guilty pleas amalao g
step further by analyzing the timing of such guilty pleas. In order to uaddrst

defendants’ timing of their pleas, this research focused on the time thatdiapseen



when bail was set and the disposition of a case. This analysis analyzesalegaix
factors that influence a defendant's decision to plead guilty, surmisindetieadants
often plead guilty early in order to get out of jail when they have been hélduwit
posting bail. This research offers a foundation for future studies on the adatiomstf
justice since a guilty plea is the most common form of case disposition.

Sentencing remains an important topic, especially because it is theuficaie
of a case. Sentencing has been studied by many scholars (Spohn & Holleran, 2000;
Tonry, 1996; Western, 2006), who have found that various legal and extralegal factors
impact sentencing decisions. Criminal history and the seriousness of tieedfte/e
been consistent predictors of sentencing decisions (Gottfredson & Gottfredson, 1988;
Neubauer, 2002) as have the extralegal variables race and gender (Albonettipp®a7; S
& Holleran, 2000). However, partly because factors internal to the court itself ar
understudied, this research examines the potential effects of bail operationtcociag.
Some researchers (Free 2003; Phillips, 2008; Williams, 2003) have also exdmined t
potential impact of pretrial decisions on conviction and sentencing. This bodeafck
is not extensive and more is needed to gauge the full extent of pretrial ape Gt
sentencing, especially given some of the well-known adverse effects ofirateme on
offenders, their family members and the community. These concerns aat lbegause
some research has posited that the court's pretrial detention of a defendaatimay b
effect, a decision to convict.

This brings us back to the beginning of the case as demarcated by bail. Decisions



at the pretrial stage affect the entire course of the case. Thisteseasiders the
importance of bail decisions on the subsequent decision points during criminal
processing. More specifically, this study explores the criminal jugicieess beginning
with bail and concluding with sentencing. This research makes an unique contribution t
the literature by examining the entire process including the plea bargaimgeg st
Hopefully, this research will help to renew interest in bail research, jksics's (1954)
work did over fifty years ago. This study should also serve as a foundation fossindie
plea bargaining. Although the trial is often thought of as the hallmark of justice in t
United States, almost all cases are settled through plea bargaining Enthese is
extensive research on the practice (Alshuler, 1979; McCoy, 1993 Schulhofer, 1983),
current research on factors that affect the process is limited.

This research also makes several empirical contributions: Firsa ieication
of previous studies using new data in a different jurisdiction, but analyzing the same
factors affecting bail decisions and outcomes. Replication is crucial inrgrglaail
decision making, particularly when laws have undergone substantial chasgbeasase
with bail laws. Replication of previous research in a different location is useful
strengthening the reliability of existing theories and/or by providinges\de that can
inform new theories of bail decision making. Replication provides policymak#rs wi
research that is useful in evaluating the effectiveness of laws in euparjurisdiction.
Finally, replication with different data may contain different indicatorsadifdperations

that allow more effective testing of researchers’ explanations.



The current study uses data from the state of New Jersey descritanmadal
court outcomes from arrest through sentencing from all arrests in one rgrsdected
week. This database provides rich detail for both legal and extralegal ear@arious
decision points in the criminal case while allowing researchers to makédghksen
these decision points. These data have not been analyzed for academib befesec
so the current study provides an important opportunity to examine criminal case
processing in New Jersey. In addition, members of the judiciary were awex/io help
place the statistical findings in the appropriate context. The combinatioguaingitative
analysis with qualitative interviews offers a deeper insight into baibtipas and
subsequent decision points. The current study provides evidence of the powerfutrole th

bail practices play at each step of criminal case processing.



CHAPTER 2: BAIL AND ITSEFFECT ON PLEA BARGAININGAND
SENTENCING: THEORETICAL FOUNDATIONS



2.1. History of Bail

The Eighth Amendment to the Constitution proscribes excessive bail. Foote
(1954) interpreted this proscription as a Constitutional guarantee to bail, a right mor
clearly provided by the Federal Rules of Criminal Procedure. Accordingdtd=R= Crim
P. 46, “[a] person arrested for an offense not punished by death shall be admittet! to bail
The right to bail was further clarified by the United States Supreme Couitsotein
Stack v. Boyle342 U.S. 1, 4 (1951), which stated: “this traditional right to freedom before
conviction permits the unhampered preparation of a defense, and serves to prevent the
infliction of punishment prior to conviction.” The Court noted that the purpose of bail
was to ensure a defendant's appearance in court. This standard was subsequently
guestioned by research that exposed the inequitable practices of a systgastha
dominated by monetary bail (Beeley, 1927; Foote, 1954; Goldkamp, 1979). Foote's
(1954) findings included the following: release decisions were primaridbas the
offense and little consideration was given to factors that were related e fysppearance
in court; cash bail was used to detain and punish the poor; and defendants who were
incarcerated before trial were found to receive harsher sentences.

Monetary bail, a central feature of bail operations in the United Stategs lvith
it the problems that Foote (1954) described. Types of financial bail typicallidenthe
following: surety bond, property bond and full cash bond. A property bond involves the
pledge of a defendant's property deed(s) to the court. Full cash bail requires that a

defendant pay the full amount of bail in cash to the court. A surety bond involves a third
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party who pays the bail requirement on behalf of the defendant in exchange for a non-
refundable ten-percent premium from the defendant. This third party is typeferred

to as a bail bondsman. The bail bonds industry depends on judges’ decisions to demand
financial bail from defendants. While the court is concerned with the potiigtlrisk

and danger that a defendant may pose, the bail bondsman's main concern is money
(Skolnick, Feeley & McCoy, 2004). The bail bonds industry is profit-driven and

privileges defendants who can pay higher premiums and are therefore mdedblexofi

leading to disparities ibail release outcomes.

Bail reform efforts blossomed in the 1960s in response to the criticisms of the cash
bail system (Skolnick et al., 2004). Most notably, the Vera Foundation formed the
Manhattan Bail Project in 1961, which led to a significant increase in the useasierele
on recognizance (ROR). ROR is a non-financial release that is contorgtre
defendant's assurance to appear at future court proceedings (Eskridge, TI@8®)deral
Bail Reform Act of 1966 reinforced the use of ROR whenever possible and offered an
alternative to the monetary system of bail that dominated the prior decadesqlS&blini
al., 2004). The 1966 Act mandated the release on personal recognizance or andinsecure
personal bond for individuals charged with non-capital crimes unless the release did not
adequately ensure the return of a defendant to future court proceedings.t alewed
for additional conditions to be imposed by the court, if needed, to safeguard the
appearance of the accused at court proceedings (Bogomolny & Sonnenreich, 1969).

These conditionw/ere limitedto those that sought to assure the defendant’s appearance in

10



court anddid not extendo those that might protect the community from potentially
dangerous individuals. The 1966 Act authorized preventive detention only for individuals
charged with capital offenses.

The increased use of ROR and the provisions for conditional release fueled the
development of pretrial service agencies in the 1960s. Since the bail reformenbwém
the 1960s, hundreds of pretrial agencies have been established nationwide (Skolnick et al
2004). These agencies have similar goals but range in their servicedinigicbwllecting
criminal history information; providing information about community ties; making
release recommendations to the court; and supervising offenders who receive conditional
release (Skolnick et al. 2004).

However, as the use of ROR increased, a change in the purpose of bail became
apparent. The traditional goal of ensuring a defendant's appearance in court was
replaced by the goal of preventive detention (Fagan & Guggenheim, 1996). This chang
in bail was not necessarily surprising given the concurrent systemchaages in
criminal justice. Whereas rehabilitation had been the prevailing ratiohtie criminal
justice system for several decades (Tonry, 1996; Travis, 2005), this model ofastiee
under attack in the mid-1970s when studies in the field of criminal justice posited tha
rehabilitation was not effective (Bertrall, 2006; Martinson, 1975).

In addition to the criticism of rehabilitation, signs of sentencing disparitie
surfaced in the 1970s and 1980s (Ruback & Wroblewski, 2001; Tonry, 1996). Civil rights

activists voiced concerns that sentencing disparities in the criminakjgystem were
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the result of racial and class biases (Tonry, 1996). Concerns over the failure of
rehabilitation and growing sentencing disparities compounded with evidencmgf ris
crime rates lead to a public campaign for harsher sentencing legiglatomns &
Lawrence, 2002).

As Skolnick et al. (2004) note, the demand for tougher crime policies conflicted
with the reality of the nation’s overcrowded jails. The conflict became mitiothre
passage of the Bail Reform Act of 1984, which reads: “the judicial officer ondst the
defendant detained if no condition will reasonably assure the appearance of thardefend
and thesafety of the community.(18 U.S.C. 3142 (e) (italics added.) It became apparent
that protecting the public from “dangerous” individuals outweighed other concerns
(Fagan & Guggenheim, 1996). Legislators endorsed preventive detention by prgpritiz
the identification of potentially dangerous offenders. Ironically, death yereskkarchers
pointed out that the most dangerous offenders, murderers, recidivate less oftehahan ot
serious offenders (Stolzenberg & D'Alessio, 2004; Vito & Wilson, 1988). Cohen and
Reaves (2007) also found that pretrial misconduct rates were the lowest foleoffevho
were arrested for murder or rape. In the same study, defendants aoesdted crimes
and motor vehicle theft had misconduct rates that were double those of defendants
charged with murder and rape.

However, it was clear from passage of the Bail Reform Act of 1984 that
identifying dangerous individuals would become a central priority of bail prlotgse

The 1984 Act also addressed the importance of conditional release, effeateelling

12



the 1964 Act. Although the Bail Reform Act of 1984 codifies the practice of pregent
detention, it also mandates ROR or unsecured personal bond when the release of an
offender does not jeopardize the safety of the community. Section 3142 (c) of the Bail
Reform Act of 1984 gives courts the power to impose additional conditions on the terms
of the defendant's release if the safety of the community could be endanggaéul. a&
explained in the 1966 Act, the court must choose the least restrictive conditions; however
with the passage of the 1984 Act, the purpose of imposing conditions was expanded to
include both the appearance of an accused individual at court and the protection of the
community. The 1984 Act also addressed the issue of using cash bail to detainmdgfenda
in Section 3142 (c) which prohibits the court from “imposing a financial condition that
results in the pretrial detention of a person.” However, this directive does not ptiodibi
court from setting cash bail at an amount that reasonably assures the mi&fenda
appearance at court proceedings.

Cash bail remains a central feature of bail proceedings even as ROR and
conditional release have developed into equally important facets of bail detensnat
Looking back at these successive reforms, the first bail reform moveméest 1960s
resulted in an increase in the use of ROR and the development of several gatcasa
nationwide. In the 1980s, a second bail reform movement focused primarily on
potentially dangerous offenders and expanded the purpose of bail to include the
protection of the community from dangerous individuals.

Bail's more expansive purpose was quickly challenged in the courts. The 1984

13



Bail Reform Act represented a significant shift in bail policy and its aqupdic - a shift
that potentially violated the Eighth Amendment to the Constitution which,aftestates
that “excessive bail shall not be required.” The Bail Reform Act of 1984 wésrued

in court after its passage in 1984. But the United States Supreme Court had already
considered questions about whether “dangerousness” was a proper consideration in
sentencing (although not in bail proceedings)Bamefoot v. Estelle}63 U.S. 880

(1983), the petitioner was found guilty of capital murder of a police officer and was
sentenced to the death penalty. Barefoot challenged the decision of the appeitaby
arguing that the appellate court had improperly denied the petitioner's riuestay of
execution. Barefoot contended that testimony provided at the sentencing lhgaaing
psychiatrist was improper because the psychiatrist had made predictions alwutdis
dangerousness.

The Supreme Court iBarefootupheld the decision of the appellate court,
concluding that it was permissible to have a psychiatrist testify aboutttiie anger
posed by a defendant. The majority, in a 6-3 decision, found that the testimony of
psychiatrists was not unconstitutional, “since there was no showing that sutlongst
regarding the defendant's future dangerousness is almost entirelyhlarafid that the
fact finder and adversary system are not competent to uncover, recognize ahdtake
account of the testimony's shortcomings” (868 U.S. 880, 899). While the Court
acknowledged that predictions of future behavior are often wrong and prejudicial (463

U.S. 880, 899), it also made clear that this was an issue for the fact finder (the jury)

14



decide. The Court’s decision Barefootopened the door for the use of predictions of
future behavior in other facets of the legal system, such as bail.

Shortly after the decision Barefoot,the Supreme Court again tackled the issue
of predictions of future dangerousness in the caszloéll v. Martin467 U.S. 253
(1984). This time, the Court squarely tackled the issue of preventive detention based on
predictions of dangerousness. Sohall,the Juvenile Justice Department of New York
City challenged a statute authorizing the preventive detention of juvesidéag that the
prediction of dangerousness was used as punishment and was therefore unconstitutional.
The statute, also known as the New York Family Court Act, contains a provision
authorizing the pretrial detention of juveniles found to pose a risk of criminal gctivit
during the pretrial phase. Both the lower and appellate courts found this provision
unconstitutional because they considered the detention to be punishment without
evidence of guilt.

The Supreme Court iBchallreversed the decision of the lower appellate court,
concluding that sufficient procedural safeguards existed and that prevengrearhet
serves a regulatory rather than punitive function and therefore does not violate the due
process rights of juveniles (467 U.S. 253, 281). Moreover, the Court rejected Schall's'’
arguments, which the lower court had accepted, that it is difficult to acgupagelict
future criminal behavior. The Supreme Court responded to this argument byndeclar
that “from a legal point of view, there is nothing inherently unattainable about a

prediction of future criminal conduct” (Sdé7 U.S. 253, 278).
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It was the Court's decision United States v. Salernd81 U.S. 739 (1987) that
took preventive detention and predictions of future criminal behavior from the juvenile to
the adult legal system and specifically applied them to bail proceedings. snthon
Salerno, “boss” of the Genovese crime family, and Vincent Cafaro, “cautbihé
Genovese crime family, were arrested on March 21, 1986, in connection with several
RICO (Racketeering Influenced and Corrupt Organizations Act) chardeesindictment
alleged activities ranging from fraud and gambling to conspiracy to comnuemufrhe
Government moved to have the defendants detained pretrial; despite evidence oksSalerno
medical condition and solid community ties, the district court granted the Govelsiment
motion, stating that the safety of the community could not be assured if the defendants
were releasedOn appeal, the lower appellate court sided with Salerno by finding that it
was unconstitutional to deny the defendants bail after their arrest in conneittion w
numerous racketeering charges. However, the Supreme Court disagreed withstba de
of the appellate court, holding that the provision of the Bail Reform Act authorizing
preventive detention was constitutional. The Court concluded that this provision did not
violate the due process clause of the Fifth Amendment or the excessiveusalioléhe
Eighth Amendment.

With its decision, Th&alernoCourt upheld the Bail Reform Act of 1984 and
confirmed that preventive detention was a legitimate purpose of bail. The @tumg r
on its earlier decision iBchall v. Martin467 U.S. 253 (1984), found that preventive

detention served a regulatory rather than punitive purpose. In accordance witbvihis
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the Court affirmed the decision of the lower court, stating that “[t{jhe Codppéals
assumed that pretrial detention under the Bail Reform Act is regulatoqyenat, and we
agree that it is” (Se481 U.S. 739, 746). The Court articulated the following conditions,
under the Bail Reform Act, for which preventive detention is sanctioned: “rag#ging
violence; crimes for which the penalty is either a life sentence or degitiiceint drug
offenses; and specific repeat offenders” (481 U.S. 739, 747).

The recent history of bail at the federal level has been marked by a radaoctio
the rights enjoyed by criminal defendants. States obviously have the discretweto |
standards in state law when the Supreme Court determines that the fedetitdt©ons
provides fewer rights. Most states proposed their own version of the 1984 Bail Reform
Act after the United States Supreme Court upheld its “dangerousness” standartheinder
Eighth Amendment. Currently, forty-four states and the District of Columbiagessed
bail legislation modeled after the federal system (Pretrial Res®&@ervice Center, 1999)
that allow predictions of dangerousness to be taken into account in bail decisions. New

Jersey, however; is not one of them.

2.2. Criminological Research About Bail

a. Selective Incapacitation Policies

Predictions of danger became an inherent feature of the criminal jsysiesn
with the socio-legal shift from rehabilitation to incapacitation that oedurnr the 1980s.

Selective incapacitation policies aim to identify and incapacitate higlofi@nders
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during periods of high-rate offending in order to reduce crime (Mon Hirsch, 1998). The
selective incapacitation rationale can be linked to a Philadelphia cohoricstudiycted
by Wolfgang, Figlio, and Sellin (1972). In their study, Wolfgang et al. (197@wet a
birth cohort of boys in Philadelphia and found that 6.3% of the cohort was responsible for
committing 51.9% of all offenses. The findings gave birth to the so-callecefcare
criminal” literature and brought attention to selective incapacitation asisdfa
punishment in criminal justice policy.

While Wolfgang et al. (1972) identified the career criminal, it was not until
approximately ten years later that the strategy of selective intapactwas introduced
into the criminal justice system. Many changes occurred between 1972 and 1982 that
resulted in the eventual move away from rehabilitation as a sentencing phylosoph
addition, as noted by Von Hirsch (1998), a number of self-report surveys admchistere
the 1980s revealed that a majority of offenses were committed by a smallrrafmbe
offenders. One of the most notable studies of selective incapacitation wastedrguc
Peter W. Greenwood and Allan Abrahamse of the Rand Corporation. Their 1982 report,
titled “Selective Incapacitation,” detailed the findings from a survey @froerated
robbers and burglars, who self-reported that they had committed very high numbers of
crimes before getting caught. Greenwood and Abrahamse (1982) arguibe tha
identification and prolonged incapacitation of high-rate offenders would reduce the
overall crime rate. This report brought selective incapacitation to thidot of

criminal justice policy and led to an ongoing debate over the merits of gelecti
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incapacitation strategies (Auerhahn, 1999, Chaiken & Chaiken, 1984; 2006; Tonry, 1998;
\Von Hirsch, 1984, 1998).

On the surface, the RAND study (1982) appeared to provide strong support for
selective incapacitation polices. However, a closer look at the findingaleel several
potential problems with the conclusions drawn from the study: the absence déddetai
information described by Greenwood and Abrahamse in official records (séeCRali
Chaiken, 1984); the limitations associated with the use of self-reports (Vari Hi808);
and a lack of generalizability (which led to an overestimation of crimectiedueffects,
see Von Hirsch, 1998). Von Hirsch argued that the reliance on self-report data, which
could not be confirmed by court records, could lead to serious inflation of estimates of
crimes committed. Offenders might “brag” and overstate their crionderget periods
of desistance. Under any circumstance, there was no way to confirm the sumber
objectively. As a result, selective incapacitation of these offendersghedamight not
achieve the crime reduction benefits the RAND report predicted.

While subsequent evaluations of the RAND study revealed areas of concern
(Auerhahn, 1999; Chaiken & Chaiken, 1984), the problems associated with selective
incapacitation policies extend far beyond Von Hirsch’s objections. First,ssgssments
by mental health specialists as predictions of future criminal behaviapaedways
accurate; as explained by Auerhahn (1999), predictions of criminality uffay §om
methodological errors. “Underpredictions”, also known as false negatives,vacen

high-rate offenders are incorrectly labeled as low-rate offendémsseloffenders may
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pose a threat to public safety when incorrectly identified. Equally as woeis
“overpredictions”, or false positives, occur when low-rate offenders areéotigr

labeled as high-rate offenders. Overpredictions create the potentiapfapien

incarceration or the imposition of an unnecessarily punitive sentence. Al§rimigig

rates of false positives in excess of 50% have been found in several studies (Cohen, 1983;
Kozol, Boucher, & Garofalo, 1972; Monahan, 1981).

In addition to the possibility of inaccurate predictions, selective incapanita
policies suffer from problems with replacement effects (Chaiken & Challg84; Von
Hirsch and Gottfredson, 1983; Zimring and Hawkins, 1995) and conflict with the
principle of proportionality (Von Hirsch, 1998). Furthermore, critics of selective
incapacitation point out that the policy widens the gap in imprisonment rates between
black and white offenders. These critics argue that judges tend to see yamkhmeh as
dangerous while regarding young white offenders as candidates for intcotym
sanctions. They blame the policy of selective incapacitation, in part,ifay reges of
imprisonment that also exacerbates sentencing inequalities (Tonry 199dri\\&&04).
Even while sustaining heavy criticism, in the late 1970s selective intatpat polices
replaced rehabilitative policies as the preferred mode of criminalgu3tiese policies
have remained crucial to the operation and our understanding of the criminal justice

system.
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b. Risk Management and New Penology

In light of this development, Feeley and Simon (1992) offered a widely debated
theory about the shift in penology to selective incapacitation. According toyFeele
Simon (1992), management of the dangerous classes is a part of the move from the old
penology to a new penology. Backlash against the failing penal practices of the 1960s
and 1970s and the methods of classification and prediction shifted the focus to
surveillance and control, rather than the traditional focus on the individual. A
consequence of this shift is the reliance on statistical averages and tggseiga
determine fixed sentences. Many sentencing schemes are curreatyobaguidelines
that use offense seriousness and prior criminal history to derive sentemgjeg (Beeley
& Simon, 1992).

Feeley and Simon (1992) describe three major developments that occurred in the
shift to the new penology, from the language of clinical diagnosis to probaitityisk;
from a focus on reducing recidivism to an increasingly efficient controlraysted from
the technique of targeting individuals to targeting aggregate populations ofesffend
Accompanying these new objectives is a new set of techniques used byopiexstit
One of the new techniques includes a focus on incapacitation as a more ctiseeffec
form of custody and control. Following Auerhahn (1999), Feeley and Simon (1992)
discuss the compatibility of incapacitation and risk management, as botheof thes
objectives can be accomplished by utilizing the other. Selective incajmacpaticies,

with their focus on distinguishing between high and low-risk offenders, are partycul
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demonstrative of the move towards a new penology.

Feeley and Simon (1992) argue that penal practices found under the new
penology are evident in many areas of criminal justice, especially imthesystem.
They reference th8alernodecision in their discussion of the new penology, pointing out
that the decision to use preventive detention, as decided BalioCourt is further
evidence that the courts are more concerned with managing risk than dedlittgewit
individual. Feeley and Simon (1992) also discuss the widening of the “carceral net”
created by the use of incapacitation and other sanctions including probation andcoparole t
support their argument that there has been a noticeable shift to the objectke of ri
management.

Along these lines, Kellough and Wortley (2002) sought to test the influence of the
new penology in bail decisions. According to Kellough and Wortley (2002), bail
decisions provide a good forum for examining theories of risk and decision making in the
criminal justice system. At the pretrial stage, defendants aredeosd innocent until
proven guilty. Therefore, the usual justifications found in the sentencing please a
absent. There is no legal requirement to base bail decisions on deterrence or
rehabilitation or, for that matter, any other punishment philosophy. As pointed d& by t
Court inSchall v. Martinpreventive detention in the pretrial phase is used for regulatory
and not punitive purposes (S&7 U.S. 253, 281). The primary considerations for bail
decisions are actually based on risk; the risk of flight and the risk of danger to the

community. That bail decisions primarily concern risk management lerdkEncesto
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Feeley and Simon's (1992) assertion that the new penology has made its way into bail
decisions.

Feeley and Simon (1992) relate the new goal of managing risk to the notion of the
“dangerous underclass”. As the authors explain, the dangerous classésgareisk
group that must be managed efficiently to minimize the risk to society. Byralasg”
the authors envision a “largely Black and Hispanic population living in concentrated
zones of poverty in central cities, separated physically from and instituyidieati the
suburban locus of mainstream social and economic life in America” (Feeleyimon,
1992, p. 467). Because they have few job skills, are under- educated and are
consequently perceived as contributing little to society, the goal of the ystehs
becomes managing the risk posed by this marginalized population (Feeleyé&, Si
1992). Although the characteristics of an underclass are not necessardyttinke
particular race or ethnicity, in the United States the poorest and leastesbai@more
likely to be people of color than whites. The new penology, in its account of the
“underclass,” suggests that race may be a proxy for dangerousness ai figtitgion
making. However, the idea that race can stand for dangerousness is certantgwot

one.

c. Race and Dangerousness
Sentencing scholars have extensively examined the connection betweeardrace a

dangerousness to address concerns over the impact of race on judicial decisions.
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Albonetti (1991) suggested the “uncertainly avoidance/causal attribution” whedejies),

with excessive caseloads and incomplete information, rely on stereotypesoand pr

experience when making sentencing decisions. Racialized decision makaigdlsen

examined in the context of bail decisions since bail proceedings require jadgake

quick assessments of defendants based on little information (Fagan & Guggenheim

1996). Demuth (2003) asserts that faced with an overwhelming case processimg syst

judges make decisions based on both legal factors and stereotypes assotidted wit

defendant's race, ethnicity and socio-economic class. According to D&t@08),(

judges may form behavioral expectations about defendants based on certaiyp&ereot

that strengthen over time. In particular, judges may come to hold certigifs lablout a

defendant's potential danger to the community based on the defendant's race or socia

class. Inturn, these biases can affect pretrial decisions. According taib@03),

these negative stereotypes have developed in the wake of the demand for tougher crim

control policies and persistent perceptions of minorities as a part of the “lasdérc

Other theorists suggest that the perspective of racial threat has led teetloé tide

“urban, underclass blacks and drugs” and is based on a “moral panic” surrounding the

war on drugs. Jenkins (1994) claims that intolerance for drug-related cmkesdcial

minorities to these crimes and has led to more severe sentences for roiifemiers.
Demuth (2003) interprets the notion of stereotyping in pretrial decisions using the

“focal concerns” theory of judicial decision making, first suggested HieSsmeier

(1980) and later extended by Steffensmeier et al. (1993, 1998) and Steffensmeier and
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Demuth (2001). According to this theory, judicial agents are guided by concerns of
blameworthiness, the safety of the community, and practical constraihtasuc
organizational costs and social consequences, when making sentencing dethgmns.
theory suggests that internal and external factors impact the courts’ segpecsions.

However, it has also been suggested that attributions linked to extraleged fac
such as race and ethnicity impact these focal concerns (Steffensnatiet @8). More
specifically, some studies have found that Black men are seen as aggressive and
dangerous (Title & Curran, 1988, Gibbs, 1998). Spohn and Holleran (2000) found that
young men of racial minority groups are perceived as dangerous and temsiver
punishments as a means of social control. Demuth (2003) notes that decision making at
the pretrial phase may be particularly susceptible to the influence btiatins, as these
decisions are often made without all of the pertinent legal information.

Schlesinger (2005) draws on focal concerns theory as well as the “racial
formation perspective” and “attribution theory” to explain the effects ofetug@city on
pretrial decisions. According to the racial formation perspective, eaiehaad ethnic
group has its own set of perceived attributions (Chiricos, 1996). For example, Black m
are often seen as dangerous (Title & Curran, 1988, Gibbs, 1998) and Hispanics are often
perceived as criminal (Brown & Warner, 1992). Although the stereotypeswveaiap,
they are separate. According to Schlesinger (2005), attribution theoristgeliblat
certain legal factors will increase the likelihood of negative attributiorteped by

judicial decision makers. For example, attributions of Black men as dangerous become
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more likely when Black males are charged with violent crimes.

Schlesinger (2005) explains that attributions of dangerousness are egpeciall
relevant when judges make bail decisions because many states recogpinéettieon of
the community from potentially dangerous individuals as the goal of bail. Further,
Schlesinger (2005) integrates the three perspectives to explain raci#thaicdlesparity
in pretrial case processing. According to the author, judges have insufficierand
information and will therefore rely on legal factors as well as distitribations related
to a defendant's social characteristics during pretrial processertpirCattributions will
be more important depending on the legal circumstances and will result in advaiak pre
decisions (Schlesinger, 2005). These theories raise the possibility thatjualges
perceive defendants from racial minorities as dangerous when making balil
determinations.

Both sentencing and bail scholars have contributed to this ongoing discussion in
an attempt to understand the factors that impact judicial decisions. A host egheor
have been developed to explain legal decision making: Perceptions of dangerousness,
attributions of blame, and risk management are some of the more prominent theories
offered by scholars. The common thread is that bail decisions are made without
sufficient time and information, leaving room for spurious factors to influence who ge

bail.
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d. Who GetsBail?

The preceding considered the factors that impact bail decisions and how those
components of the decision may be either internal or external to the court. Internal
factors can include: the norms of the courtroom work group, the attitudes of these
individuals, and the resources available to the court. While research on senkeri
included these factors, studies of bail have typically focused on factors exbettmal t
court, both legal and extralegal. Legal factors include the type and sevéhigy of
offense, the defendant's prior criminal record, and the number of charges involved.
Extralegal factors usually include the defendant's age, gender and race.

Some notable studies have examined the relationship between pretrial release and
race/ethnicity. Some of this research has focused on the relationship betvecanda
bail amount set by the court (Demuth, 2003; Demuth & Steffensmeier, 2004; Katz &
Spohn, 1995; Nagel, 1983) Usingample of violent offenders in Detroit, Katz and
Spohn (1995) found that race did not play a role in the bail amount set by the court.
Looking at pretrial release decisions in New York, Nagel (1983) found that white
defendants received lower bail amounts and were offered cash alternatiees mor
frequently than black and Hispanic defendants. The author also found that English
speaking defendants enjoyed more favorable bail amount decisions than defendants
whose primary language was Spanish.

In their study of bail bond determinations in New Haven, Connecticut, Ayres &

Waldfogel (1994) found that the court set bail at “unjustifiably” high amounts for black
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and Hispanic males when compared with white males. Further, Turner & Jackson (2005)
found that the court set higher bail amounts for Hispanic defendants than their black and
white counterparts. More recently, Demuth (2003) examined the effect of legal and
extralegal variables on pretrial decisions and found that bail amounts betdnutt are
higher for Hispanics than black or white defendants and that Hispanics aresthikdda

to be granted non-financial conditions of bail.

The research on bail also examines the relationship betweerethnicity and
pretrial detention of defendants. Katz & Spohn (1995) found that blacks were mtyre like
than white defendants to be detained during the pretrial phaseutib&003) found that
black and Hispanic defendants were denied bail more often than wiateldets. More
recently, Cohen and Reaves (2007) found that Hispanics were legshi&elother races
to be released and that males were less likely than ferttalee released pretrial. Pretrial
detention can result from adverse judicial decisions, althoughyitatsa occur when a
defendant is unable to meet even a minimal bail requirement and is thereforeddetai

Demuth (2003) notes the importance of including both pretrial decisinds
pretrial outcomes, as disparities may occur due to both bail decaidnihe defendant's
ability to meet bail conditions. Demuth & Steffensmeier (2004) fohatl females and
white males are in an advantageous position in that they arelikedyeto post bail when
compared to Hispanic defendants. Schlesinger (2005) concluded that legblegaare
the strongest predictors of pretridécisions;however, the author found that race and

ethnicity best predict pretriautcomes. More specifically, black and Latino defendants
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are less likely than white defendants to post bail and therefm@neletained during the
pretrial period.

The overall findings are somewhat mixed regarding the relationshpede
pretrial release and race/ethnicity. Lafree (1985) found mieedlts with regard to the
treatment of Hispanic defendants in the Southwest. He observed that Hispanic defendant
in Tucson, Arizona had higher odds of pretrial release than whited#efes during the
pretrial process. However, the results in El Paso, Texas fedigast the opposite:
Hispanic defendants were treated less favorably than white daferidahat they were
detained pretrial more often. In addition, black and Latino defendareé$ved less
advantageous pretrial release outcomes when compared with whitadatete
Schlesinger (2005) notes that when black and Latino defendants havar degal
circumstances, black defendants receive more advantageous pegtisadns than Latino
defendants. This review of the literature on the pretrial proseggests that white
defendants typically receive more advantageous pretrial decisimh®wcomes than
black and Hispanic defendants.

Past research on pretrial release decisions also suggests that botm#ee offe
severity and the criminal record are the best predictors of judicial alesi&soldkamp,

1979; Gottfredson and Gottfredson, 1990; Holmes et al., 1996). Demuth & Steffensmeier
(2004) found that in addition to distinctions according to race, prior criminal record and
offense severity exert a strong effect on both pretrial decisions and pratdaimes.

Schlesinger (2005) found that race and ethnicity both affect pretrial progessivever,
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legal variables are the strongest predictors of pretrial decisions bgufte

In her study of factors affecting release and bail decisions in NenCity,
Phillips (2004) found that charge severity and criminal history were strong orsdit
ROR decisions. However, the strongest predictor of ROR, consistent with some pri
research on bail decisions (Dhami, 2002; Varma, 2002) was the bail request made by the
prosecutor. According to Phillips (2004), this factor accounted in large part fgechar
severity, as well as criminal history and strength of the case. Rebyédhktsprosecutor
also exerted the strongest impact on bail amount set by the court when fineleaisé
was imposed.

In their observational study of bail decisions in Perth, Ausiralian et al. (2005)
also found that legal factors affected bail decisions, whiteakegal characteristics did
not. They found that the number of charges had a strong inverseoeiffieall decisions.
The odds of a defendant being granted bail decreased as the numbeges oihaeased.
Allan et al. (2005) also found that legal representation and formahalications played
a significant role in bail determinations. Specifically, baiswaore likely to be granted if
a defendant had legal representation and if a formal bail application wasteelques

Cohen and Reaves (2007) conducted a comprehensive study of preigainge
and outcomes of felony defendants in state courts between 1990 and 2004, anaiound
approximately 62% of felony defendants were released prithieio case disposition. In
addition, their results show that one out of six defendants were denlickdvaver, five

out of six defendants could not meet the financial requirements thieseburCohen and
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Reaves (2007) also found that defendants who were charged with wfiésrges or who
had criminal records were more likely to have bail denied or hdnghaamount of bail
set. These results indicate that both legal and extralegatdaaredict bail outcomes and
decisions.

The research on bail shows that both legal factors, such as qmdamnad history
and offense severity, and extralegal factors, such as racegiwttand gender, impact
pretrial decisions and outcomes. The current research exathmdactors most salient
to bail decisions in a jurisdiction that runs counter to the prevaiiodel of bail found in
the federal system and the many states emulating it. degexesearchers have examined
bail decisions in some of the following jurisdictions: Katz and SpoB8H)Lin Detroit;
Nagel (1983) and Phillips (2004) in New York City; Turner and Jack005) in
Lincoln, Nebraska. Very often studies of bail have been conducted ijurisdiction;
however, this study examines data collected from all twentyconsties in New Jersey.
This research also analyzes bail outcomes as the outcomastladféallowing decision
points in a case. Defendants who are held in pretrial detentigrbenanore eager to
plead guilty and may suffer adverse consequences at sentenbisgtully examines the
impact of bail decisions/outcomes on plea bargaining and sentencifigstmate the

connection between these decision points in case processing.
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2.3. Impact of Bail Decisions on Subsequent Court Decisions

a. PleaBargaining versusTrial

Plea bargaining is the “middle point” of case processing, betwestnapistatus
and adjudication of guilt and (in 97% of cases) sentencing. But, as Aib@d®®0) puts
it, “by focusing largely on outcome decisions (bail and sentehaiagearch has failed to
examine race differences in actypabcessing namely, whether the case went to trial or
was pled guilty.” Albonetti and other researchers remind us that bail istz@dheing of
process but that other decision points, especially plea bargaimen@nathe path that
leads to sentencing.

Plea bargaining, as Feeley (1982) describes it, refers to a defendasitmdec
waive a trial and plead guilty in exchange for a more lenient punishment than would be
expected after being found guilty at trial. McCoy (1993, p. 50) defines pleadrbagas
“the process by which the defendant in a criminal case relinquishes thergghtd trial
in exchange for a reduction in charge and/or sentence.” Although the defioitioles
bargaining may vary, McCoy (2005) notes that one critical feature remaisarttes plea
bargains always involve a confession and a waiver of the defendant's right to trial

Part of the opposition to the practice of plea bargaining stems from the coercion of
defendants' to give up their rights through promises of leniency or threats of harsher
punishment at trial. McCoy (2005) describes the escalating problem ofitthg@émalty”
suffered by defendants who choose trial over plea bargaining. According toyMcCo

(2005), prosecutors gained substantial power with the passage of several mandatory
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sentencing laws and sentencing guidelines in the 1980s. The threat of ati, pre

addition to the existing severe sentences prescribed by current laws pgosetutors

the leverage needed to impose plea bargains on defendants. McCoy (2005) explains that
although the trial penalty may not be a new phenomenon, it has become much more
serious due to the inflation of the “going rate”.

The going rate is the punishment expected for an offense type and it hasedcre
due to harsher sentencing legislation and more punitive public attitudes towardahcrime
the last thirty years. In an analysis of court statistics from fatasgs, McCoy and
Cohen (2003) set out to examine whether cases involving a jury trial received longer
sentences than those involving a bench trial or guilty plea. Controlling for véaitioss
and comparing only similar felony cases, results indicated that sentebses|gent to
jury trial convictions were 44.5 months longer than those accepted in plea bargains.
McCoy (2005) suggests that the severity of the trial penalty for simgadgted cases
should cause professionals to question whether the trial penalty is tantamount to

institutionalized coercion.

b. Factors Contributing to Guilty Pleas

Previous research that has examined the coercive nature of the guilty plea
indicates those defendants who pled guilty received less severe sentences thahdhose
took their cases to trial (Brereton & Casper, 1981-1982; Uhiman & Walker, 1980).

Albonetti (1990) suggests that the finality of the conviction underscores the imparfance
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studying factors that contribute to a defendant's decision to plead guilty. buder s
Albonetti (1990) found that the number of charges, a confession and physical evidence
increase the probability of a guilty plea whereas the severity of theyersa of a
weapon and the number of withesses decrease the probability that a defengdeadvill
guilty. Meyer and Gray (1997) also found that offense severity was the stronges
determinant of guilty pleas.

However, legal predictors are not the only factors that influence plea bargaining
Meyer and Gray (1997) found that white defendants were more likely to plead Butlty
most studies have found that black defendants are less likely than white defendants to
plead guilty (Albonetti, 1990; Frenzel & Ball, 2007; Kellough & Wortley, 2002).
Kellough & Wortley (2002) found that younger defendants are more likely than olde
defendants to plead guilty. While the research shows that both legal aregaxti@ctors
impact the decision to engage in plea negotiations, Feeley (1979) suggestal pretri
detention would increase the likelihood of a defendant pleading guilty. Afténadle
who cannot afford bail will have to wait in jail until their cases are concludedording
to the Bureau of Justice Statistics (2008), approximately 43% of defendants are iheld unt
case disposition. This may provide an incentive to plead guilty since it thedss to
expect that the longer the defendant is held in custody, the greater the inberdiveéhe
has to plead guilty in order simply to be released — especially when thecseiste
unlikely to exceed the time spent incarcerated waiting for trial and the yutlget the

sentence upon conviction as “time served”.
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Only a few studies have examined this hypothesis and two of these studies found
that being held in custody did not significantly predict a defendant's decision to plead
guilty (Albonetti, 1990; Meyer & Gray, 1997). However, in their Canadian study of bail
decisions and plea bargaining, Kellough & Wortley (2002) founditidatiduals
detained pretrial are more likely to enter into guilty ple&sellough & Wortley (2002)
note that individuals held pretrial may plead guilty for various reasons, including the
following: the crime to which an individual pled guilty may not involve any prison time;
a plea may result in a sentence of time served and ultimately a retgagaif, and
pleading guilty might mean moving to a more stable and less crowded corriectiona
facility. For various reasons, pleading guilty while in pretrial detentiominfig the more
appealing option than opting for trial. McCoy (2008) echoes this sentiment by tugges
that low-level offenders who face only short jail terms or non-incareraiveisns will
plead guilty simply to get out of jail. The current research follows the Baenef
reasoning considering that decisions at the pretrial stage will infllgtecedecisions,

including those involved with plea bargaining and ultimately sentencing.

c. Sentencing

Scholars have found that legal factors such as seriousness of the offense and prior
criminal history play a significant role in incarceration decisions (€ukson &
Gottfredson, 1988; Neubauer, 2002) while others have also documented the impact of

extralegal factors such as race and gender in sentencing decigohs,(Sruhl &
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Welch, 1981; Steffensmeier, Ulmer & Kramer, 1998). But the legal factor ofgbret
status also may significantly affect sentencing yet this varialield®m included in
sentencing studies. It appears from current research that offenseysavaigriminal
history are the strongest predictors at all stages of criminal adjadi¢atiuding balil
decisions, guilty pleas, and sentencing. However, the interaction of these \atttors
pretrial status and their effect on guilty pleas and sentencing is selddiedst The
current study looks at the factors that impact all three of these comporiestgodsible
that the factors that affect judicial decisions about bail and sentencirtzpudllittle to
do with why defendants plea bargain.

As Foote (1954) posited over fifty years ago, defendants who are incarcerated
before trial are not in a position to fully contribute to their own defense. Receatctese
regarding the link between pretrial incarceration and case disposition shows more
conclusive evidence. Defendants who are detained pretrial are usually unafaedto af
representation, a situation that is worsened by the increased costs imposédaby pre
detention. To make matters worse, lawyers usually spend less time wittedetai
defendants than with those released on bail (Allan, Allan, Giles, Drake &aRdyy
2005).

Pretrial detention and the defendant's lack of involvement in his/her own defense
have important implications for the outcome of the case. According to resuttsufr
ongoing study conducted by the New York City Criminal Justice Agency)(@Jdétrial

detention has a negative impact on case disposition from the defendant's point of view.
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The study suggests that pretrial detention increases the likelihood of conviction, the
likelihood of imprisonment and the length of incarceration (Phillips, 2008). Previous
research on this topic has also acknowledged that pretrial detention can have s adver
effect on conviction. Findings from the first study on the subject, conducted by Ares,
Rankin and Sturz (1963) as part of the Manhattan Bail Project, concluded that defendants
held in pretrial detention were more likely to be convicted and incarceratedhednot
Manhattan Bail Project study conducted by Rankin in 1964 reached the same conclusion.

More recent research provides evidence of the link between pretrial detenti
conviction and incarceration. In a study of the effect of pretrial decisions on
incarceration, Williams (2003) found that defendants held in pretrial custodywoeee
likely to receive a sentence of incarceration and longer sentences wakeiaton was
imposed. Other research that did not focus on pretrial detention found that defendants
held in custody were more likely to be convicted (Cohen & Reaves, 2007) and were more
likely to be sentenced to a term of incarceration (Chiricos & Bale, 1991; Goldkamp,

1980; Holmes & Daudistel, 1984).

Beyond the legal consequences, incarceration has a range of other damaging
effects on offenders and their family members (Travis, 2005; Western, 2002r\\Veste
2006). When defendants are denied bail, they are typically held in local jails d&ing t
pretrial period. According to the Bureau of Justice Statistics (BJS, 2010)d{ganof
2009, there were approximately 767,000 inmates being held in local jails. Although local

jails also house offenders who have been convicted and sentenced to serve a term of
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incarceration (usually one year or less), approximately 62% of the 767,00@snma
detained in jails are being held before trial (BJS). Research showsddaieration is
associated with a range of detrimental effects, including: lower emplayrates,
decreased wages, physical and psychological conditions, weakened familial tbnds a
higher rates of recidivism (Allan et al., 2005; Travis, 2005; Western, 2002;M/este
2005). With the potential for such consequences, the study of pretrial structuring and
administration is central to the legal system.

Twenty-three years have passed since the decisio8alarno. While the
pronouncement of punishment at sentencing will result in a term misomment for
many defendants, decisions relating to pretrial detention soetaaitamount to a term of
incarceration, bringing with it the same host of post-incanceraffects associated with
a term of incarceration -- e.g. decreased employment ratesages, etc. In addition, as
mentioned previously, bail decisions stand at the forefront of thenaijuistice process
and hold great potential to adversely affect plea bargaining and tkenwutof a
defendant's case. A term of incarceration, then, whether bii@igterm, can be traced
to the pretrial decision. The fact that the decision points throughoate are linked,
beginning with pretrial proceedings, makes it a even more impottarstudy bail

operations more thoroughly.
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2.4. What This Sudy AddstotheLiterature

a. Replication in New Jersey

Using data that has not been analyzed for academic research beforadthis st
replicates existing research of bail operations. Some prominent theouescal |
decision making have been offered by sentencing researchers and have beed txtende
bail decision making. Focal concerns theory, attribution theory, and new penoladly are
among these well-known perspectives. The quantitative data in this study contains
several indicators of case and defendant characteristics and the qualitativentdains
indicators of internal court considerations. These data were used to hesessits of
the aforementioned theories and to determine if a combination of these perspattngse
a more comprehensive explanation of bail decision making.

The data for this study was collected from the State of New JerBeg.New
Jersey Court Rules, which govern the state's criminal practices, ikulstitht the goals of
bail and the factors most relevant to bail decisions. New Jersey employsdifesent
system of bail than the one used in the federal system. In this jurisdiction, gdotenti
dangerousness cannot serve as a criterion for preventive detention. The Caustdele
that preventive detention is only authorized when a defendant has been charged with a
capital crime.

According to Rule 3:26-1, all defendants who are charged with a crime not

punishable by the death penalty shall be eligible for bail in New Jersegowaoy bail

1 Afull description of the data for this researcifl ve provided in a subsequent chapter.
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must be set within twelve hours of arrest. The Court Rules clearly ari¢hédtthe

purpose of bail in New Jersey is to ensure the future appearance of a defendant at court
proceedings. Although the federal courts opened the door to using dangerousness as a
criterion for bail proceedings, New Jersey chose not to reform its syisteraby

retaining the original purpose of bail, where preventive detention based on dangerousness
if prohibited under the state Constitution. As for the type of release to bedgyrante
According to N.J. Rule 3:26-1 the judge is directed to consider these factors:

1) the seriousness of the crime charged against defendant, the apkelieobll of
conviction, and the extent of the punishment prescribed by the Legisl@udefendant's
criminal record, if any, and previous record on balil, if any; (3) defendaptitat®n, and
mental condition; (4) the length of defendant's residence in thenwoity; (5)
defendant's family ties and relationships; (6) defendant's emphbwtagus, record of
employment, and financial condition; (7) the identity of responsible merobtrs
community who would vouch for defendant's reliability; (8) any other faactdisating
defendant's mode of life, or ties to the community or bearing on the risk oéfmlur
appear, and, particularly, the general policy against unnecessaigssanet detention (NJ
Court Rules 3:26-1(a)).

First and foremost the court considers the seriousness of the crime, follpwed b
the defendant's criminal history and a comprehensive list of factatsgeto a
defendant's community ties. These factors Jotensof factors) are each supposed to
carry equal weight. While bail cannot be denied to individuals based on their potential
dangerousness in New Jersey, the court can consider the protection of the community
when imposing certain conditions. According to Rule 3:26-1(a), the court mayaalea
individual on the individual's own recognizance and the court may impose conditions

upon release necessary for the protection of the community.

2 These factors were originally introduced by thart@ New Jersey v. Johnsail N.J. 351 (1972).
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New Jersey Court Rules do not address the issue of dangerousness; however,
according to New Jersey Criminal Procedure, certain crimes havedtadtrens. Under
this statute, bail restrictions apply to crimes in the first and second dedheefollowing
categories:

1) Murder, 2) Manslaughter, 3) kidnapping, 4) sexual assault, 5) robbery,dbkazg;

7) arson/related offenses, 8) causing/risking widespread injursigsn9) burglary, 10)
theft by extortion, 11) endangering welfare of children, 12) resistingtéasitgding officer,
13) escape, 14) corrupting/influencing a jury, 15) possession of weapon&ifefulin
purpose, 16) weapons training for illegal activities. Crime with battictions also
includes any first or second degree drug-related crimes under chaptéeri®d 2€ of the
New Jersey Statutes and any first or second degree racketeemneg ender chapter 41
of Title 2C of the New Jersey Statutes. (NJ Stat. § 2A:162-12).

In cases involving these specified crimes, the bail posted is restadidtidash,
surety bond executed by a corporation, or a bail bond secured by property equal to the
bail amount plus an additional $20,000. Release on recognizance is not an option. In all
other cases, bail can be posted in the form of full cash, surety bond, property bond or ten
percent cash bail and the court can choose to release a defendant on personal
recognizance or on conditional release (NJ Court Rules 3:26-1(a)) and siedsa gl
presumed for defendants not charged with the serious crimes listed. Othardeade
state laws, by contrast, allow judges to detain persons accused of crilmesrof
seriousness if the detention is necessary for protection of the community.

In addition to the New Jersey Court Rules, the case law, or the lack thereof,
indicates that dangerousness is not a feature of New Jersey's bail schieieethé&/V
federal courts have decided many cases that approve the use of preventivend&tenti

Jersey's constitutional prohibition of the practice has held firm. In the only caejer
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addressing the mattéMew Jersey v. Johnsaddil N.J. 351 (1972), the state Supreme
Court held that lower courts cannot constitutionally deny bail in non-cap#as.ca he
outcome of this 1972 case was decided before the 1984 Bail Reform Act encouraged
states to move to a much more restrictive model, but there is no subsequent case
indicating that New Jersey has made such a move (Kazemian, McCoy & Sacks,
unpublished manuscript). Aside from this case, the majority of New Jer$epses
address the issue of bail forfeiture. In one of the more noteworthy bsesersey v.
Korecky,169 N.J. 364, the state Supreme Court as recently as 2001 held that assuring a
defendant's presence in court is the main objective of bail. New Jerseyaiaedréts
original bail laws in an era when preventive detention has taken a firm hold. Tagrefor
New Jersey offers a proper forum for replicating existing bail stuii@asiew time and
location under different legal conditions. Moreover, this study extends the fesearc
bail operations by going a step further to analyze the impact of bail decisiondtgn gui

pleas and sentencing.

b. Impact of Timing on Case Disposition

Research on pretrial operations requires the acknowledgement that bail is one
decision point among many in criminal case processing. This study posits that bai
outcomes can be linked to subsequent decision points. Therefore, this researds analyz
the importance of bail decisions throughout the entire course of the case. The studie

reviewed in the above have examined bail decisions, plea bargaining and sentencing;
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these studies usually have examined just one of these stages (Demuth, 200B&Frenze
Ball, 2007) while others have combined two of the decision points for analysis (Kellough
& Wortley, 2002). However, few studies to date have focused on the entire process
(Phillips, 2008).

The research on factors affecting both bail and sentencing is substantialehowe
the research on factors affecting guilty pleas is not as extensivestulhes that have
examined this decision point have typically measured a dependent variable for case
disposition as a binary variable that limited the options for analygisilty pleaor trial.
However, since the majority of cases are resolved through guilty pleas, thie is
variation in this variable and analysis is inconclusive unless many independahbtesari
are utilized. One approach would be to find other factors that may affect guasy ple
such as the length of time to the disposition of a case. The right to a “speedy and publi
trial” is afforded to criminal defendants by the Sixth Amendment to theetStates
Constitution; charging the courts with the task of providing justice in an exqegliti
manner. According to the BJS (2006), the average case processing timenpr fel
defendants is approximately 10.1 months, while cases involving misdemeanors take
approximately 4.6 months to resolve. Prompted by an interest in how the courts balance
these goals, some researchers have examined factors that contributepimcessing
time (Church 1982, Flemming, Nardulli, & Eisenstein, 1987; Ostrom & Hanson, 1999).

In their analysis of nine state criminal trial courts, Ostrom & Hanson (1999)

examined the impact of case characteristics, management stratebres@urces on the
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pace of felony litigation. In examining these factors, the authors framiedtiadysis as
a comparison of the impact of organizational characteristics on case dlistieste
Regarding culture of the court, Ostrom & Hanson (1999) found that prosecutors and
public defenders in faster courts generally feel pleased about their level of
communication, view their opposing counsel as competent adversaries, shareierpectat
about the timing of case dispositions and do not feel that they need more resources, in
contrast to their counterparts from slower courts. These findings indiedterosecutors
and public defenders in courts with a faster pace of litigation hold similas\aaw
management strategies and resources.

Ostrom & Hanson (1999) also found that certain case characteristics had a
significant impact on the pace of litigation. According to the authors, casesviblae
the most serious offenses require the longest time from their beginning to their
disposition. Unsurprisingly, they found that trial cases take longer to resofveases
settled via guilty pleas as do cases in which bench warrants are issuggctasas in
which defendants are released on bond also take longer to resolve. Ostrom & Hanson
(1999) concluded that cases involving detained defendants are settled faster because
courts try to decrease the cost of incarceration while maximizing thigyléféorded to
defendants.

Ostrom & Hanson'’s (1999) explanation of their findings proposes that earker cas
dispositions for defendants who are detained before trial are a function of ficieney.

While the researchers operationalize bond status at the level of the defendant , they
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attribute its impact tintra- court considerations of management. Additionally, the
potential impact of bail practices on case dispositions was not the focus of @strom
Hanson’s (1999) study. In light of these considerations, the current researclhaosits
defendants held before trial will plead guilty earlier to get out of jail quiekhgason that
may coincide with court efficiency explanations. Looking at the body of esesarch,
this dissertation adds to the theoretical understanding of plea bargaining amtisgnt
by framing bail outcome as an independent variable to test the timing of dmpasit

sentencing outcomes as dependent variables.
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CHAPTER 3: METHODOLOGY
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3.1. Hypotheses

This study investigates the factors that significantly affect baikaas and the
outcomes those decisions in New Jersey where state law presumes rEhesasesearch
looks at the circumstances under which judges decide whether to grant oel@asss
own recognizance or to require defendants to post bail. The amount of bail is also
examined, as bail in certain cases will be tantamount to preventive detentions damlge
set bail at an amount that is beyond a defendant's means, even if that amount would not
generally be considered high. The effect of the amount of bail is relatavddfendant's
economic resources. The current study is mindful of this reality and consigque
examines the outcomes that are the result of decisions about bail. In order ttandders
bail in criminal procedure, it is crucial to examine not only decisions about bail but als
the outcomes of those decisions. Even if a judge acts in accordance with thenlaiw by
preventively detaining a felon, a defendant may still be detained due to an inalplitst t
bail.

This research begins with the pretrial process and an examination of dre fact
that impact bail decisions and their consequent outcomes. Further, becaude pretria
decisions may also play an important role in plea bargaining and ultimetégnsing,
this study will also examine the influence, if any, of pretrial detention on pigaibeng
in New Jersey. Finally, this research will investigate the factorsritpatat the final
phase of the criminal justice process in sentencing. The following hypstivdkee

tested:
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H1: Under a presumptive release law, only the seriousness of the offense will be
significantly related to the decision to release arrestees on owmizaoce and, when
bail is required, only offense seriousness will account for the amount of monetagtbai
by the court.

H2: Under a presumptive release law, non-violent arrestees will be granted own
recognizance release or low monetary bail.

Hz: Race and/or gender will not play a significant role in bail decisions or
outcomes.

Ha: Cases in which defendants are held in pretrial detention will be more likely t
result in earlier case dispositions.

Hs. Arrestees held in pretrial detention will be more likely to plead guitin t
individuals released pretrial.

He. Pretrial detention will be significantly related to whether a defen@aeives a
custodial versus non-custodial sentence.

H7. In cases where a defendant receives a term of incarceration, pretidiaret
will be significantly related to the length of incarceration to which a defend

sentenced.

3.2. Data

This study utilizes individual-level data from the State of New Jerseiytsr@l
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Disposition Commission (CDC). The CDC is a statutorily-mandated agesicyym
comprised of the chiefs of all principal state criminal justice ageritiegittorney

General, the Chief Justice, the chiefs of the Department of Correctionseastate

Parole Board, the state prosecutors’ association and the state’s Pubhid@eft also
includes one state senator, an assemblyman, and a member of the public (N.J. Stat. §
2C:48-1 (2008)). The CDC's mission is to evaluate state criminal justidecpsaand
policies and to detect the presence of systematic inequities.

In order to describe New Jersey’s courts’ decisions and to provide an accurate
portrait of current practices, the CDC compiled a unique database in which deecor
every summons and complaint issued in New Jersey from October 18, 2004, to October
24, 2004. The week was randomly selected and did not include any unusual or major
event(s) that would have affected criminal justice operations duringrtiat he
movement of these cases was followed through the system from arrest theoiggitiang
and was recorded culminating in the creation of a database containing 2,098as#l
that describes, in detail, the typical operation of New Jersey's crimitiajagstem; of
these, nearly half of the sample, 1,118 cases were “screened out”. Thengopeeress
in New Jersey denotes the County Prosecutor’s review of the charges and his or her
decision about whether they should be filed as indictable offenses in Superior Court.
Cases that are charged as indictable offenses in Superior Court are consisiesetiat
are “screened in.”

Cases that are screened out are those that are not charged as indicted@de wife
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Superior Court. There are several circumstances under which casesanegout. In
some instances the judge dismisses the cases at arraignment or defdaddrgsilty
immediately, pay fines and are released. In many cases, afterteasdseen screened out
the charges are downgraded and remanded to municipal court for prosecution as
“disorderly persons” offenses (misdemeanors). These are cases in which ¢oetoros
has determined that the evidence does not support charging a defendant with andndictabl
offense. Cases that are screened out can also be transferred to Familyf Desgtare
cases that involve juveniles under the age of eighteen; there are verytfmsetases in
this sample. Of the 2,093 cases in this sample, 975 remained (were screened in). The
CDC only tracked the bail and disposition information for the cases that weeaeadrin.
Table 4.4, located in the next chapter, provides a summary of the offense typessfor case
“screened in” versus those “screened out.”

The process of screening illustrates the reality of case attriticriminal court
case processing. The Vera Institute of Justice published a study (197h)idgsbe
phenomenon of “the funnel of justice,” explaining that there is a high attrition rate of
felony cases from arrest to sentencing. Although the study examioayg &lses in
New York City, the authors explained that a similar pattern of high attnitites can be
found in most other cities as cases progress through the criminal processVvdrathe
study, the sample began with 100,739 felony arrests, but the number quickly diminished
the further the cases progressed through the court system. More siheafithese

100,739 cases, only 56% resulted in any type of conviction — the remaining 44% of cases
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were dismissed or acquitted. Of the 42,119 cases that had a conviction, 27% resulted in a
sentence of incarceration in either a jail or prison.

Similarly, the sample in the current study was also significantly estldae to
case attrition. As explained in the preceding paragraphs, the CDC began vkh sm
2,093 cases — these were all criminal complaints that were issued in one weekuis a
of arrests. Of the 2,093 total cases in this sample, 1,118 (53%) were screened out of
Superior Court, illustrating one significant step in the process of felonyattagen.
The 975 cases remaining for felony prosecution had various outcomes, the most common
of which was a plea bargain. Of these cases, 646 (66%) were resolved throdgh a gui
plea or verdict (just 11 of those cases went to trial). Of the remaining 289481%)
were dismissed, while 10 were downgraded for prosecution as “disordedngeirs
municipal court (1%). Approximately 20 (2.7%) cases were not yet disposed when the
data was collected. In sum, the felony conviction rate for this sample waxiapgely
31%, which is consistent with typical attrition patterns in felony processimgllysiof
the 646 cases that resulted in a conviction in this sample, 372 received either a term of
incarceration or another type of custodial sentence — approximately 18%odalets in
the total sample of 2,093 and 38% of the sample of 975 felony cases “screened in” to
Superior Court and utilized for this study on bail, in which one hypothesis is that balil
status may eventually affect sentencing outcomes.

The sample utilized in this research was reduced as a result of cées i

more importantly, to address methodological problems associated with samgtiersele
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bias. As previously described, 975 felony cases were screened in and weltetaibgec
bail process. However, this research investigates the subsequent decision points of
conviction and sentencing as well and as case attrition occurs at eacbindeaist it is

not possible to compare the same sample of subjects in all of the analyses. To prevent
selection bias, the analysis examined only cases of those defendants walosaskes

had bail decisions and subsequently proceeded all the way through the system to
conviction and sentencing. This resulted in a final sample of 634 cases for analyesis
though the sample is reduced as the study progresses, the numbers are still robust for

statistical analyses. See Table 3.1 for the process of case attritissarnple.
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TABLE 3.1. SAMPLEATTRITION

Entire Sample (n=2,093)

Cases Screened into Superior Court (n=975)

Cases with bail decisions that resulted in guilty plea/verdict (n=634)

Cases in which incarceration imposed (n=372)
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New Jersey is comprised of rural, suburban, and metropolitan counties that contain
many judicial districts. The cases in this database originate fidmealty-one counties
in New Jersey. The database includes some demographic variables thaedbscri
defendants and a comprehensive list of legal variables about the decisions male in eac
case as it progressed through the system. The list comprises: badrdeaisd outcomes,
criminal history information, several measures of offense severity, andotsasade
choosing from a variety of possible outcomes. The information collected by thésGDC
very “deep” database, compiling hundreds of data points on each case decided in the
representative week (October 18, 2004, to October 24, 2004); its composition sacrifices
the “broad” or longitudinal overview of all cases decided over time. The samAsed
decided in one week is representative of the typical decisions made in Neys mgds
as well as those decisions made in other states’ trial courts, so the findingsstdilyi

have general relevance to state trial courts.

3.3. Variables

a. Dependent Variables

The hypotheses listed in the previous section were tested using sevendetépe
variables found in three decision-making points in the legal process. The &gst thr
dependent variables roughly correspond to a “continuum of control” in bail release. Bail
type is a binary variable indicating whether the judge granted release on own

recognizance or imposed a financial bail condition. Bail amount is the amount of
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monetary value a judge requires in cases where a cash bail is assignedil diitedrae
is a binary variable that designates whether the defendant was able to postrbbfs
or was detained because he could not meet the judge’s imposed cash condition. Itis
important to view bail as a process wherein bail outcomes follow particulaiatecthat
judges make about bail.

The second set of dependent variables was included to examine the hypotheses
about the timing for defendants’ plea bargains. Two variables were used to exssme t
hypotheses. The first, a binary variable, assesses whether thkspasition occurs
before or after indictment and tested the hypothesis that individuals held bielore tr
would plead earlier. A second continuous variable measured the number of days that
elapsed between the time when bail was set and the date of the final disposition, a
measurement made to discern if defendants held before trial have aestatispositions.
A third binary variable measuring whether a defendant has pled guilty ttharyes was
originally intended to be included as a dependent variable in this analysis. Hoavelve
consistent with the literature, very few cases went to trial in thiplea sixteen to be
exact. As this number is too small for statistical analysis, descripfmariation is
examined to provide characteristics of the cases that were settlechthrpuy trial.

Finally, as studies noted above have also shown, pretrial detention can lengthen
the sentence of the guilty. Sentencing follows the outcome of the case, which should be
understood by accounting for the impact of the bail process on plea bargaining. Two

variables are used to this end: a binary variable represents sentencingecat@aicate
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whether a defendant received a custodial or non-custodial sentence; secondigtkhe le

of the sentence for individuals who received a custodial term was examined.

b. Independent Variables

The CDC database includes both demographic and legal information that was used
to construct independent variables in the context of the current study. The dammogra
variables in the study were: age (in years), gender (male/femade)
(white/black/hispanic), jurisdiction type (urban/non-urban), and defense agttype
(public defender/private counsel/none). Jurisdictions were designatdahagnan-urban
depending on the population per square mile of each county. (New Jersey is the most
densely populated state in the nation, containing no counties that could be categorized as
“rural” as compared to less populated states.) While the data do not include specific
information about the arrestees’ socio-economic status (because judges do acthase
to reliable information about this measure), the attorney type was used ay foptbr
defendant’s financial situation. These are attributes that judges cameotiaang
defendants’ court appearances, even though in New Jersey there is no preriogltag
present personal information about arrestees at a bail hearing.

The database also includes several other legal indicators that may batredev
bail decisions, plea bargaining and sentencing. Offense type is a four-catagaioje
consisting of “person and weapons offenses” (otherwise known as violent offenses),

property offenses, drug offenses, and other offenses. The “other” gaitegjades a
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range of non-violent, public -order offenses such as solicitation for prostitution or
disorderly conduct, but also “crimes of dishonesty” such as forgery and perjury. Prior
research on bail suggests that the seriousness of the crime plays act&amail
decisions. Based on this knowledge, dummy variables were created for thiatater
offense types, making violent offenses the reference category.

The number of charges in a case, as a continuous measure of offense geverity
also included in the analyses. Although New Jersey’s statute does not incladentier
of charges in its list of items that judges may consider, the number of charydaded
because it may play a critical role in plea bargaining and sentenciogg with the
seriousness of the offense, the defendant’s criminal history has been found to be the
strongest predictor of judicial decisions at all stages of criminal procé@otdredson
and Gottfredson, 1990). Therefore, the study included the number of prior convictions as
a continuous variable to measure a defendant’s criminal history.

While various legal factors such as prior record, offense severity, andriizer
of charges have been examined for their effect on bail outcomes, this resieltb e
standard list of variables by testing whether the legal factor [g@iretatus” affects
subsequent procedure. This research focuses on the coercive element of pleadpargainin
that influences cases in which defendants, who are detained before trial tgupligeit
get out of jail. Keeping this focus in mind, bail outcomes were used in the analyses of t
factors that affect plea bargaining. Sentencing, the final stage ofiaalrtnal, was also

analyzed using a binary variable reflecting whether a defendant wase®lprior to trial;
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the rationale for this analysis was based on the premise that defendants jalledcare
while awaiting trial will receive less favorable sentences. Takezihieg the analyses
selected in this research are representative of decisionmaking ovelithe@nise of a

case.

3.4. Data Analysis Srategy

Several analyses were employed in this study to measure the fdigtctiag bail
decisions/outcomes and the potential impact of pretrial practices on both pleaibgrgai
and sentencing. Logistic regression was utilized for many of the asali®gistic
regression was selected for a number of reasons: First, several of the depanaaiet
examined in this study are dichotomous and categorical, while the independent variable
used in the analysis are both categorical and continuous, permitting the use af logisti
regressior{Mertler & Vannatta, 2005). Since the main objectives of this study are to
predict the probability of a particular bail outcome and to predict the correggarate
disposition, logistic regression is the preferred statistical procedutl@gand other
studies of this topic (Cohen & Reaves, 2007; Demuth & Steffensmeier, 2004; Schlesinger,
2005; Williams, 2003). A full list of logistic regressions can be found in Table 3.2.

It was intended that several analyses in this study would employ mulivaria
regression. While multiple regression involves more assumptions than logiséissien
(Mertler & Vannatta, 2005), it was selected for this research becadietpoms were

sought for several dependent and continuous variables. Several other studies have used
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multiple regression for similar purposes (Demuth, 2003; Kellough, & Wortley, 2002;
Williams, 2003). This method is advantageous because it allows multiple predictor
variables to inform the researcher about how much of the variance in the dependent
variable is explained by the predictor variables (Mertler & Vanna@as). OLS
regression will be used to examine the dependent variable “time to disposition.”
However, two of the dependent variables in this analysis (bail amount set by thancbur
length of incarceration) have values that register zero, which violatesinegisons of
multivariate linear regression. Since the study surmises that the aetors that may
influence whether a sentence involves incarceration may also affeentjtbe bf

sentence, a Tobit analysis was employed to control for bias due to left ngnsori

(Albonetti, 1997; Breen, 1996). A full list of these models can be found in Table 3.2.

TABLE 3.2: List of Analyses

Analysis Dependent Variable
Model 1 Logistic Regression Bail Type (Financial/Non-finahcia
Model 2 Tobit Regression Bail Amount Set
Model 3 Logistic Regression Ability to Post Bail (Yes/No)
Model 4 Logistic Regression Disposition Timing (Pre/Post-

Indictment)

Model 5 OLS Regression Time to Disposition
Model 6 Logistic Regression Custodial Sentence (Yes/No)
Model 7 Tobit Regression Sentence Length
Model 8 Descriptive Statistics Trial Cases (n=16)
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Regression analyses assessed the factors that played a sigrofeeantlecision-
making at each stage of the criminal process and provided insight into the entieecfours
the criminal process beginning with bail and ending with sentencing. Regresim a
the researcher to control for several factors while still discerngmgfisiant factors. The
models used in this study examined the bail stage, followed by plea bargainimgadgd f
sentencing. This is viewed as a multi-stage process. Having detailécetigghsof each
model's explanatory capability, it should also be noted that the use of regressisis analy
with a multi-stage approach may invite sample selection bias. For exanmplegssible
that a defendant will not be eligible to post bail because bail was never grarited by
court. As Demuth (2003) notes, it may be problematic to treat these stages asdedepe
of one another when some of the outcomes are predicated on earlier decisions. Demuth
(2003) handles the issue of cross-stage dependence of pretrial decisions/ouycomes b
including correction terms. Another popular model, known as the Heckman two-step
correction, is one of the most commonly used procedures to deal with samplerselecti
bias in criminal justice research (Bushway, Johnson & Slocum, 2007). Regression
analysis also provides evidence of the strongest determinants of criminasimgaever
the course of a case, even if the results are compared independently; this methexhha
utilized by other researchers conducting similar research (Kygll&Wortley, 2002;
Williams, 2003). However, the Tobit analysis treats zeros as meaningful numbers i
contrast to the Heckman correction, which treats zeros as unobserved valuetrd&here

Tobit analysis was used as the appropriate strategy to address the issudwé bias
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censored data (Albonetti, 1997; Bushway, Johnson, & Slocum, 2007).

While a full account of the analyses will be presented in the next chaptergedris cl
that logistic, OLS and Tobit regressions worked well testing the main hgastéthis
study that sought to predict the factors that have the strongest effect atage of the
legal system. Regression analysis can also provide evidence of causaigieilps
between variables (Mertler & Vannatta, 2005). The discussion and conclusion will
address the results and the findings of the regressions; each section is subdivided
according to dependent variables.

Some recent research on judicial decision making has alsalétclthe use of
interaction terms in analyses. Interactions among predictaables can be useful in
certain analyses in enhancing predictions about the dependent vafiabéehnick &
Fidell, 1996). For example, Turner, Secret & Johnson (2003) examineattida effects
of race and criminal history and race and offense seriousndbeiinstudy of factors
affecting bail amount set by the court. Nobling, Spohn, & DelLd®98) examined
interaction variables of race and employment status and gender ataye@nt status
when investigating factors affecting incarceration and septseverity. Steffensmeier et
al. (1998) included race-age and age-gender interaction effebiistudy on the effect
of being young, black and male in criminal sentencing, positingtileatombination of
these factors could better explain sentencing decisions. Spohn (2000) tfaind
interaction effects between race and legal factors enhareeignse severity and

additionally that the interaction between race and pretrial deteehhanced sentence
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severity. In the current study, interaction terms were crdsgtgeen the number of prior
convictions and demographic variables (age, race and gender) and beffferse
seriousness and demographic variables to determine if the combinati@s®fvariables
would produce a more pronounced effect on the dependent variables measuiamgl bai
sentencing decisions. Interaction terms were also createddrerace and urbanity and
were used in the analyses examining bail decisions and outcomaally, Fhteraction
terms were created between race and pretrial releass $tatuse in the analyses of

factors affecting sentencing.

3.5 Description of the Sample

Approximately 87% (n= 553) of the sample is comprised of males, and about 66%
(n=419) of defendants are ethnic minorities. The average number of charges in this
sample is 3.8 and the average number of prior convictions is 2.1. Offense types are
distributed throughout the sample as follows: 30% (n= 187) of the charges involved
violent offenses (these offenses include the use or sale of firearms), 22%l(n=
involved property offenses, 41% (n= 262) involved drug offenses and 7% (n= 44)
involved other types of offenses. Approximately 24% (n= 151) of the arrestezs we
released on their own recognizance, while 76% (n= 483) were granted bail cormimgent
payment of money. The average bail amount in this sample was $48,725 but the most
commonly occurring bail amount set by the court was $10,000. Roughly 64% (n= 308) of

the defendants in the sample were able to post bail, whereas about 36% (n= 175) could
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not meet bail requirements and were jailed while awaiting trial. Appeeign84% (n=
510) of defendants were assigned a public defender while only about 16% (n= 98)
retained private counsel. Less than one-fifth of the case dispositions (n=91) or 14%
occurred before an indictment, with 210 days as the average time from the daalyaithe
was set to the disposition of the case. More than half of those convicted (n=372) or 59%
received a custodial sentence and the average length of custodial sentdrnisesampile
is 3 years. (These descriptive data can be found in Bad)le

As the joint frequencies for bail posting status and race show, more than triple the
number of white defendants were able to post (24%) than not post bail (6.6%). While
there was a similar trend for black defendants, the numbers were not as higttingdic
that 22% were unable to post bail and approximately 31% were able to post bail. The
numbers were nearly equal for Hispanic defendants of whom 8.1% were unable to post
bail as compared to the 8.9% who were able to make bail. Turning to the type of offense
and bail method, no matter what the type of offense, financial bail is used much more
often than the non-financial alternative. From a review of the frequenciesddets
who posted bail were given custodial sentences in 35.7% of the cases: a more thorough
analysis examined this aspect of the data. Finally, when comparing thetyfiense in
screened cases, the frequencies show that that third degree CDS casasn(relled
dangerous substance” or “drug cases”) were the type of charges most conuresrgd

out of this sample (9.4%).
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Table 3.3 Variable descriptions  (N=634)
Name Coding n % M SD
Age In years 30 9.9
Gender 1 =female 80 12.6
0 =male 553 87.4
Race 1 = white 213 33.7
2 = Hispanic 104 16.5
3= black 315 49.8
County type 1=urban 451 71.1
2-non-urban 183 28.9
Offense 1 = person &
weapons 187 29.5
type 2 = property 141 22.2
3 =cds (controlled 262 41.3
dangerous substance)
4 = other 44 6.9
Prior Number of prior 31 41
convictions convictions
Number of  Number of current 3.8 34
counts charges
Bail type 1=financial 483 76.2
0-non-financial 151 23.8
Bail posted 1=yes 308 63.8
0=no 175 36.2
Release 1=Release 459 72.4
0=In Jalil 175 27.6
Bail Bail amount set $48,725
amount by the court in
dollars
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Table 3.3 Continued

Defense 1=private counsel 98 16.1

attorney O=assigned counsel 510 83.9

type

Disposition  1=pre-indictment 91 14.4

time 2=post-indictment 543 85.6

Days to 210 168
Disposition

Custodial 1l=yes 372 58.8

disposition  2-no 261 41.2

Incarceration
(days) 1095 1144

3.6. Qualitative Portion of Analysis

The quantitative analysis will also be supplemented with qualitative data.
Interviews and observations of bail hearings in New Jersey promoted a better
understanding of the bail process in New Jersey. Prosecutors, public defendergesd jud
were interviewedegarding: the bail process in general, the screening process, tha criter
used in bail decisions, information available at time of bail hearings, the digplio&
bail restrictions, the recourse to ROR, plea negotiations, specific faofmasting plea

negotiations and other related issues. These qualitative data were insfumtrd task
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of describing the reality of the bail process in New Jersey and in atgyifgime of the
findings from the quantitative analyses. Interviews are often used to suppleseartch
relying primarily on quantitative methods of data collection. As noted bygiéecalind
Weinbach (2009, p. 150), the “interview may be a follow-up to attempt to verify or
explain information provided by the primary data collection method”. Qualitative
interviews are less structured than survey research. According to B2bbie (. 291),
this type of interview is one in which “the interviewer has a general plan of yriguiir

not a specific set of questions that must be asked with particular words and inudgvart
order”. Alist of questions asked in the interviews can be found in Appendix A. However
some of these foundational questions lead to further and more detailed probing of the
subject. The observations and interviews were conducted after an initisisicdlthe

statistics and were designed to help place the statistical findingsproiher context.
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CHAPTER 4: RESULTS
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4.1. Bail

H1: Under a presumptive release law, only the seriousness of the offense will be
significantly related to the decision to release arrestees on own-regoggiand, when
bail is required, only offense seriousness will account for the amount of monetagtbai
by the court.

H2: Under a presumptive release law, non-violent arrestees will be granted own
recognizance release or low monetary bail.

Hz: Race and/or gender will not play a significant role in bail decisions or outcomes

The first series of analyses tested these hypotheses that are celad t
operations. Three analyses were used to determine the factors that aedanast to
bail decisions and outcomes: bail type, amount of bail set by court and the defendant's
ability to post bail. These analyses tested the effect of legal faatohsas seriousness of
offense, and extralegal factors, such as race and gender, on pretrial operaions in
jurisdiction that presumes release. Although the law presumes relesseanalyses
revealed whether certain factors, such as monetary requirements, wamgotamnttto
preventive detention. The quantitative results were supplemented with qualitative

information that was collected in interviews and observation of bail hearings.

4.1.a. Logistic Regression for Bail Type
Table 4.1 documents the demographic and legal variables associated with the type
of bail imposed (judge releases defendant on own recognizance versus requanogfi

bail). Cross tabulations revealed that the data were adequate for |egstission.
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Further, an examination of the standardized residuals demonstrated that tieeme we
outliers; while tolerance and VIF statistics indicated that there meeproblems with co-
linearity. The inclusion of interaction terms for continuous variables in thelmode
demonstrated the linearity of the logits. Finally, a scatter-plot showththassumption

of independence of the error term was not violated.

Table4.1. Logistic Regression Analysis: Dependent Variable = Bail Type (0=
ROR; 1=Financial bail) (n=593)

B SE Wald Exp(B)

Gender (Female) 0.05 0.29 0.03 1.05
Age -0.01 0.01 0.61 0.99
Race (White)

Hispanic 0.47 0.31 2.25 1.59
Black 0.50 0.24 4.42 165*
Attorney Type (Private) -0.27 0.29 0.83 0.77
County Type (Non-Urban) 0.17 0.22 0.57 1.18
Prior Convictions 0.03 0.03 1.24 1.03
Number of Charges 0.12 0.04 9.69 1.13 **
Offense Type (Violent)

Property -0.71 0.29 5.85 0.49 *
Drugs -0.56 0.26 4.61 0.57 *
Other -0.98 0.39 6.21 0.37*
Model y? 39.45%*

-2LL 613.39

Nagelkerke R 0.10

* p< .05 ** p< 01 *x n< 001

Note: Reference categoriesarein parentheses.
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Turning back to the variables in Table 4.1, several significant predictord of ba
type emergedyR (11, n=593) = 39.45, p< .001). Of these predictors, most were legal
factors. Race was the only demographic variable that was significaswigiaied with
bail type, indicating that the odds of having a financial bail requirement (ve@3R} &e
higher for Black defendants (Wald=4.42, odds=1.65, p<.05) when compared to white
defendants. This finding contradicts the hypothesis that race would not playira ail
decisions. Table 4.1 shows that the number of charges (Wald=9.69, odds=1.13, p< .01)
significantly predicts the odds of a financial bail requirement. Partigudar increase in
the number of charges pending against a defendant reduced the odds that a defendant
would be released on their own recognizance. This finding is consistent with previous
literature on criminal justice decision-making and is consistent withdbeunt provided
by one prosecutor in New Jersey, who indicated that the type of bail is dictatesl by
charges in a case (Interview, 03/10/10). It is also consistent with the Court Rule 8126
which judges may take account of the “seriousness of the crime” charged; enultipl
charges indicate higher seriousness.

Of primary interest in this regard is the impact of offense type on thetyjzel
imposed by the court. When compared to violent offenses, the odds of having financial
bail required are 51% lower for property offenses, 43% lower for drug offemse6386
lower for other offenses. Put more simply: the odds are significantly lowteartharestee
charged with a violent offense will be released on recognizance. Thess pestiglly

support the first hypothesis in that the seriousness of the offense played aasigrilie
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in whether a defendant received financial bail or was released on their @gnizaace.
However, offense seriousness was not the only factor to impact this decision. The number
of charges and race also influenced the bail type that was chosen by thé besd.

results also show partial support for the second hypothesis in that the odds of being

released on one’s own recognizance are much greater for non-violent arrestees.

4.1.b. Tobit Regression for Bail Amount Set

The following analysis determined whether the type of allegéshsd impacted
the amount of bail set by a judge when a financial bail remént was imposed. Table
4.2 presents indicators that are related to the amount of bay #&t lsourt in the subset
of cases in which judges required financial bail to be posted. The vdpabial amount
was transformed using a logarithmic transformation because itvers positively
skewed. Tolerance and VIF statistics indicate that multinaatity was not a problem.
A normality plot indicated a normal level of residuals. The DuMiatson statistic
confirmed independence of the observations and the analyses remsuedptons of
homoscedasticity and linearity were met.

Table 4.2 presents the results of a Tobit analysis that examined the dependent
variable for the amount of bail set. Unsurprisingly, judges required signifidagher-
dollar amounts of bail for violent offenders when these offenders’ bail was compared to
the bail for defendants charged with property, drug and other offenses. Thesesfinding

support the second hypothesis in part, as non-violent arrestees were granted lower bai
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amounts than violent ones; however, a “lower” bail does not translate iaftbadable
amountfor all defendants to post bail.

As to which defendants were more likely to post bail, the analyses included
several factors for examination. Race was significantly assoeigtethail amount, so
that Hispanic and black defendants were subject to higher bail amounts than white
defendants. Generally, minorities were required to pay more bail for réfteast white
defendants; this finding held even when the analysis controlled for the sevéhigy of
offense. County type is also a significant predictor of the bail amount set by the cour
When judges imposed a financial bail requirement, defendants in non-urban jurisdictions
received lower bail amounts than defendants in urban jurisdictions. Among legal
variables, the number of charges was significantly and positively relatedlaithe
amount: as the number of charges pending increased so did the bail amount set by the
court. Surprisingly, the number of prior convictions did not have a significant impact on
bail amount set by the court. Contrary to the findings of this analysis, one k®y Je
judge conveyed that an extensive criminal history would normally result iatevedy

higher amount of bail (Interview, 3/16/10).
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Table 4.2. Tobit Analysis: Dependent Variable = Bail Amount (L ogged)
(n=598)

Coefficient SE t

Gender (Female) 0.15 0.11 1.33
Age -0.01 0.00 -1.33
Race (White)

Hispanic 0.30 0.11 2.64**
Black 0.32 0.89 3.58***
Attorney Type (Private) -0.16 0.10 -1.54
County Type (Non-Urban) 0.21 0.08 2.51*
Prior Convictions -0.00 0.00 -1.19
Number of Charges 0.05 0.01 4.43 ***
Offense Type (Violent)

Property -0.36 0.10 -3.46 ***
Drugs -0.32 0.09 -3.62 ***
Other -0.46 0.16 -2.96 **
Model y? 86.48 **+

Log likelihood -717.57

Pseudo R 0.06

*p< .05 ** p< .01 *#* <001

Note: Reference categoriesarein parentheses.

4.1.c. Logistic Regression Predicting the Ability to Post Bail

The previous analyses examined the indicators associated with the cousiSrdeci
to impose financial bail and, in those cases, the bail amount required. Table 4.3helates t
demographic and legal variables associated with the outcomes of bail dedisons:

defendant’s bail posting status or whether the defendant was able to pay the swea requi
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in order to be released on bail. An examination of cross-tabulations indicatéw ttateat
is adequate for logistic regression. To this end, an examination of standaedizieials
demonstrates that there are no outliers; tolerance and VIF statistazgénitiiat there are
no problems with collinearity. Inclusion of the interaction terms for continuousiesia
in the model demonstrated the linearity of the logits. Finally, a scattestpiots that the
assumption of independence of the error term was not violated.

Table 4.3 shows the results for the logistic regression predicting bail posting
status. The strongest predictor of posting bail was the amount of bail set (Wald=47.67,
odds=0.15, p<.001). Asked about the bail set in a case involving an alleged assault, one
New Jersey judge explained: “I set the bail amount at $150,000 because | knew he
couldn't pay it but if I thought he could have | would have jacked it up” (Interview,
3/16/10). Race significantly predicts a defendant's ability to post bail, with th@bdds
posting bail being significantly lower for black defendants when compared te whi
defendants (Wald=4.91, odds=0.31, p<.005). Additionally, defendants in urban
jurisdictions have lower odds of posting bail than those in non-urban counties. Further
analysis of the interaction effect for race and county type was samtifindicating that
the positive association between Black defendants and bail posting status is more
pronounced for defendants who live in urban jurisdictions. This finding contradicts the
hypothesis that race does not impact bail outcomes. While looking at the defendant’s
counsel, the odds of posting bail are 93% lower for defendants with public defenders

when compared to the odds for defendants with private counsel.
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Table 4.3. Logistic Regression Analysis: Dependent Variable = Bail Posting

(0= Bail not posted; 1= Bail posted) (n=442)

Model 1
B SE  Wald Exp(B)

Gender (Female) -0.20 0.39 0.26 0.82
Age -0.02 0.01 291 0.98
Race (White)

Hispanic -0.30 0.33 1.24 0.65
Black -0.32 0.32 0.99 0.73
Attorney Type -253 54 21.8 0.08 ***
(Private)

County Type -049 0.23 2.78 0.61
(Non-Urban)

Prior Convictions -0.07 0.03 4.07 0.94*
Number of Charges -0.02 0.03 0.33 0.98
Offense Type (Violent)

Property -0.79 0.35 5.07 046*
Drugs 0.06 0.29 0.04 1.06
Other -0.64 055 1.35 0.53

Bail Amount (log) -1.92 0.28 48.76 0.15 ***

Black x Urban Jurisdiction

Model 2
SE  Wald Exp(B)

-0.23 0.39 0.37 0.79
-0.02 0.01 226 0.98

-0.23 0.41 0.32 0.79
-1.12 053 491 0.31*
-2.66 0.55 23.36 0.07 ***

-1.27 0.47 6.67 0.29**

-0.07 0.03 4.70 0.93*
-0.03 0.03 0.57 0.98

-0.79 035 5.00 0.46*
0.01 0.29 0.00 1.01
-0.64 0.56 1.30 0.53

-1.91 0.28 47.67 0.15***

128 062 431 359*

Modely’ 142,38 ** 146.82
-2LL 432.76 428.32
Nagelkerke R 0.39 0.39

* p< 05 *% p< 01 *k% p< 001

Note: Reference categoriesarein parentheses.
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It is interesting that the number of charges is not signifigagsociated with the
ability to post bail. The number of charges was a significaligice in both analyses of
bail decisions by the court but had seemingly little impact onotiteome. Criminal
history was not significant in the analyses of bail decisions rogdle court which runs
counter to the previous literature on this topic. However, crimiisébiy was significant
in the final analysis of bail outcomes: the higher the number of golovictions, the less
likely it was for a defendant to post bail (Wald=4.70, 0odds=0.93, p<.05). dgtrd to
offense type, the odds of posting bail are significantly lowedé&endants charged with
property offenses (Wald= 5.00, odds= 0.46, p<.005) when compared to defendants
charged with violent offenses. Interestingly, no significant diffees were observed
between violent offenses and drug offenses; defendants in eaokeoffategory were
more likely to post bail when compared to property defendants. Violiemiders' ability
to post bail suggests that New Jersey is not practidendacto preventive detention.
However, according to one public defender, the high bail amounts skt lpyoutrt are
tantamount to preventive detention for many defendants (Interview, 11/2&2/&é6hcern
that is compounded by the fact that non-violent arrestees ardikielysto post bail,
particularly because the bail amount set for non-violent arestas lower than that of
violent arrestees. This finding will be covered further in the discussion.

4.1.d. Comparison of Screened/Unscreened Cases

The sample used in the regression analyses is comprised of a subset of tlsose case
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not screened out (n=975) or those defendants that were charged and adjudicated in
superior court. However, the entire sample was comprised of 2,093 cases. While the
cases screened out of the analysis did not have dispositions or sentencing outcomes
because they went to municipal court or were concluded before further saperior
proceedings (for example, the defendant pleaded guilty immediately at dnaild)ehe

CDC did track and record the bail decisions/outcomes for the cases that weredorge

of the analysis. First, a chi-square analysis was conducted to comparestheftgpses
screened in with those screened out to determine if there were any sigiffsrences.

The results show that there are significant differeng2$1@8) = 385.034, p<.001). The
cross-tabulation, presented in Table 4.4, reveals where some of these déféeenthe
table shows that first and second degree persons charges and both third degmee drug a
property offenses were more likely to remain in superior court. By contreskdeous,
third- degree persons charges and both fourth- degree property and public ordesoffens
were more likely to be screened out of superior court and sent to municipal court for
further proceedings.

The dependent variables used in the regression analyses of bail were intluded i
the next set of bivariate analyses to examine the potential differencebdedisions and
outcomes between cases that are screened in and out of superior court. Cases tha
screened out include those that have been remanded or downgraded to municipal court.
These cases involved lower level crimes than those that remained in supetior cour

Therefore, one might suppose that ROR would be granted in more of the casesethat wer
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screened out, since they were less serious. However, the results of a chirsticaie
that there was not a significant difference in bail type set by the cawedre these cases
(x2 (1) =1.707, p=.191).

A second set of analyses tested whether there were differences imdarita. A
t-test, used to investigate the difference in bail amount set between caseedén and
screened out, showed that there was a significant difference betweecabesdail
amounts (t (699) = 4.899, p<.001). The average bail amount for cases screened out of
superior court was $9,596 while the average amount for cases remaining in supetior ¢
was $44,232. This strikingly large difference may be attributed to the fadbéheates
that remained in superior court appear were comprised of more serious offenses tha
those that were screened out and New Jersey Court Rules direct judges toetake cas
seriousness into account when setting bail. Interestingly, and regafitbesmonetary
difference, financial bail was the norm.

A chi-square tested the relationship between bail posting status andreasengc
It is important to remember that although bail decisions are important, baigpsisttus
reveals whether defendants were actually detained pretrial. Juiesr®r the chi-square
analysis reveal that there was a significant relationship between Qailgpstsitus and
screening statug? (1) = 5.231, p<.005). Defendants in cases that were screened out
(n=216, 20%) were significantly less likely to post bail than defendants whose case
remained in superior court (N=448, 42%); despite the fact that bail amount setsin cas

screened out was typically about $34,000 less. This finding will be discussed in furthe
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detail below. However, it should be noted here that financial bail was given in
approximately 70% of the cases whether or not the cases were screeneemaied

in superior court. The pretrial detention of defendants, who must pay significangly low
bail amounts in downgraded cases but who still cannot produce enough money to gain

their release, may indicate one of the flaws of a system that is dominataghblyail.
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Table 4.4. Expanded Degree/Offense Type and Case Screened (N=2,093)

Expanded Degree/Offense Type Case Screened/NO Case Screened/YES
(Superior Court) (Out of Superior
Court)
1°* Degree Persons 33 3
1.6% 0.10%
1* Degree CDS 9 0
0.4% 0%
2" Degree Persons 105 51
5% 2.4%
2" Degree Property 20 18
1% 0.9%
2" Degree CDS 65 18
3.1% 0.9%
2" Degree Public Order 7 2
0.3% 0.1%
2" Degree Firearms/Weapons 11 4
0.5% 0.2%
3 Degree Persons 83 128
4% 6.1%
3" Degree Property 236 100
11.3% 4.8%
3“ Degree CDS 313 196
15% 9.4%
3 Degree Public Order 22 14
1.1% 0.7%
3 Degree Firearms/Weapons 30 7
1.4% 0.3%
4" Degree Persons 22 38
1.1% 1.8%
4" Degree Property 32 120
1.5% 5.7%
4" Degree CDS 9 1
0.4% 0%
4" Degree Public Order 36 153
1.7% 7.3%
4" Degree Firearms/Weapons 17 12
0.8% 0.6%
All Regulatory Violations 59 0
2.8% 0%
Unspecified or Undetermined 39 80
1.9% 3.8%
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4.2. Plea Bargaining

Hy: Cases in which defendants are held in pretrial detention will be more lbkedgult in
earlier case dispositions.

Hs: Arrestees held in pretrial detention will be more likely to plead guily individuals
released pretrial.

The first set of analyses sought to examine which factors were most galil
decisions and outcomes. The second set analyzed plea bargaining, which is am area tha
has not received as much attention. These analyses attempted to idensifydreethat
exerted the strongest influence on plea bargaining decisions. Research has shown that
offense severity and criminal history are the most influential factorsliddx@sions and
in plea bargaining. Previous studies have also shown that race and age can play an
important role in a defendant's decision to plead guilty. However, this resesisch te
different hypothesis that only a few researchers have suggested: that pdqpésadi
guilty simply to get out of jail and to get out quickly. To test whether pretrial opesati
have an impact on plea bargaining, these analyses included the following two dependent
variables: disposition timing (pre or post-indictment); days to disposition (dayshail
to disposition). These analyses included a defendant's pretrial rebtasdatowing the
reasoning that defendants who are held prior to trial will plead guilty to gettomas
hypothesized that defendants who plead guilty will do so to get out of jail early-tloa i

criminal process.
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4.2.a. Logistic Regression for Disposition Timing (Pre/Post-1 ndictment)

Table 4.5 inventories the demographic and legal variables that might affect the
timing of a defendant's disposition (pre or post-indictment). The cross-tabulatvead
that the data is adequate for logistic regression. An examination of standaedizieials
demonstrated that there were no outliers. Tolerance and VIF statidicated that there
were no problems with collinearity. Including interaction terms for continuauelas
in the model demonstrated the linearity of the logits. Finally, a scatteshmoted that

the assumption of independence of the error term was not violated.
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Table4.5. Logistic Regression Analysis: Dependent Variable = Disposition
Timing (0= Pre-Indictment; 1=Post-I ndictment) (n=593)

Modd 1
B SE  Wald Exp(B)

Gender (Female) -0.19 0.40 0.22 0.83

Age 0.01 0.01 o0.78 1.01
Race (White)

Hispanic 085 044 371 234
Black 0.38 0.31 149 147
Attorney Type -0.76 045 2.84 0.47
(Private)

County Type -048 0.32 235 0.62

(Non-Urban)

Prior Convictions 0.06 0.04 185 1.06
Number of Charges 0.09 0.05 3.40 1.10
Offense Type (Violent)

Property 0.15 0.38 0.15 1.16
Drugs 0.10 0.33 0.09 1.10
Other -0.86 0.46 3.44 0.42

Release (In Jail) 0.72 0.29 6.12 2.06*

Gender x Prior Convictions

Model 2
SE  Wald Exp(B)

-0.91 054 2385 0.40
0.01 0.01 o0.67 1.01

0.83 044 351 229
038 032 145 1.46
-0.80 0.45 3.13 045

-0.50 0.32 248 0.61

-0.12 0.08 2.39 0.89
0.09 0.05 3.02 1.09

0.13 039 0.12 1.14
0.12 033 0.13 1.13
-0.91 047 3.75 041
0.72 030 592 2.05*

0.23 0.09 6.34 1.26*

Model y? 23.10 * 29.96 **
-2LL 406.53 400.56
Nagelkerke R 0.08 0.10

* p< .05 ** p< 01 wx < 001

Note: Reference categoriesarein parentheses.

Table 4.5 shows the results of a logistic regression predicting dispositiog.timi

Surprisingly, only a few factors appear to impact the timing of case dispo&ii (13,
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n=593 = 29.96, p=005); however, the findings are of particular interest to this study.
Specifically, the odds of a case disposition occurring at or after indicarent

significantly higher for defendants who are on release (Wald= 5.92, odds=2.05, p<.05).
This finding lends support to the hypothesis that cases in which defendants are held in
pretrial detention are more likely to reach early case dispositions. Omreytas
discussed this issue as well, indicating that most guilty pleas occur previedict
According to the prosecutor, defendants plead guilty to get out of jail, to getemed

or to “get it over with” (Interview, 3/10/10). These findings will be examined in furthe
detail in the discussion section. In addition to the main effects, this model y&elded
significant interaction effect. The interaction between gender and pnarotions is
significant (Wald=4.83, odds=1.26, p<.05), indicating that a more extensive criminal

history affects the odds of disposition timing more substantially if the defersdanale.

4.2.b. OLSRegression Predicting Daysto Disposition

Table 4.6 investigates the predictors of the disposition’s timing or days from bail
set to the case’s disposition. The variable for days to disposition was poskeneiyds
and was therefore transformed using a logarithmic transformation. Taeaadd/IF
statistics indicate that multicollinearity was not a problem. A notynglot indicated the
normality of residuals. The Durbin Watson statistic confirmed independenoe of t

observations and assumptions of homoscedasticity and linearity were met.
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Table 4.6. OLS Regression: Dependent Variable = Daysto Disposition
(L ogged) (n=499)

b SE B t

Gender (Female) 0.01 0.11 0.00 0.09
Age 0.00 0.00 0.03 0.74
Race (White)

Hispanic 0.27 0.12 0.12 2.30*
Black 0.29 0.09 0.16 3.13**
Attorney Type (Private) -0.31 0.11 -0.13 -2.82**
County Type (Non-Urban) -0.12 0.09 -0.62 -1.42
Prior Convictions 0.01 0.01 0.06 1.30
Number of Charges 0.05 0.01 0.18 4.24%**
Offense Type (Violent)

Property -0.25 0.11 -0.11 -2.31*

Drugs -0.24 0.09 -0.14 -2.71*

Other -0.26 0.16 -0.07 -1.61
Release (In Jail) 0.61 0.08 0.32 7.22%**
R 0.41

* p< .05 ** p< .01 #x < 001

Note: Reference categoriesarein parentheses.

Table 4.6 presents the results of a multiple regression predicting time to
disposition. Both legal and demographic factors are significant (F (12, n=499) = 8.218,

p< .001). Race emerged as a significant predictor of disposition timing whenrtaidera
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was examined in units of days rather than in categories of pre and post-indicTiment
result indicates that case dispositions for black (t=3.13, b=0.29, p=.002) and Hispanic
(t=2.30, b=0.27, p<.05) defendants took longer than those for white defendants.
Secondly, attorney type was a significant predictor in this analysis (2512-8-0.31,
p=.005). Specifically, defendants with public defenders had a significantly shorter
number of days to disposition than defendants with private attorneys. This result is not
surprising since resources may often influence public defenders to seteatateely
faster than private attorneys. Put another way, private attorneys paidhiputhmay
have incentives to spread out the timing.

Turning to the legal predictors, the number of charges was a significardtpredi
of disposition timing (t=4.24, b=.05, p<.001). As the number of charges pending
increased, so did the days from the granting of bail to the disposition of a casedirRegar
the offense type, property (t=-2.31, b=-0.25, p<.001) and drug felony offenses (t=-2.71,
b=-0.24, p=.007) had significantly shorter disposition times when compared to violent
offenses. Finally, a defendant's pretrial release status was a sigingiredictor of
disposition timing (t=7.22, b=0.61, p<.001) in that defendants who were held in pretrial
detention had a shorter time to their case’s disposition than defendants who were on
release. This finding supports the hypothesis that defendants who are heldrizéfore
will have earlier case dispositions because they plead earlier to get dut dhga
findings in this analysis are consistent with the previous logistic regrebsiopredicted

case disposition as before or after the indictment. However, examination of dbsposit
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timing as a continuous variable revealed many more significant legal amadyciphic

predictors.

4.2.c. Description of Trial Cases

Some previous studies have examined the demographic and legal variables
associated with the dichotomous variable for case disposition (guilty plea @ajo pl
However, as previously discussed, only about 3% of all cases reach trial. nMpie sa
this analysis is consistent with the literature in that only seventeen(déas¥#sof entire
sample) were concluded following a trial. While this number is too smalldbststal
analysis, descriptive information is utilized to provide information about thess.ca

All of the cases that were resolved through trial involved male defendants. Rac
was distributed as follows: black (n=12); hispanic (n=2); and white (n=3). Thed®raum
may provide support for earlier research positing that black defendants@ékaly not
to plead guilty. The offense types consist of the following: first degree pdrsahs
second degree persons (n=4); second degree CDS (n=3); third degree CD3ifo=6); t
degree firearms (n=1); fourth degree persons (n=1); and fourth degree p(opéijty
Defendants who went to trial had an average of 4.5 charges pending and 3 prior
convictions. Thirteen of these defendants were represented by public defenders.

Regarding bail, financial bail was required in fifteen of the cases that wer
resolved through trial, with the average bail amount being approximately $80,000. Of

these fifteen defendants, twelve were able to post bail and were releasé¢d {pial.
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The sample of trial cases is too small to provide conclusive support for the hyptihes
arrestees held in pretrial detention will be more likely to plead guiltyitfthviduals
released pretrial. However, 80% of the trial defendants were releasetbrial, which
may suggest support for this hypothesis. Additionally, ten of the eleven defendants
convicted at trial were sentenced to a term of incarceration, with an averagesent
length of eight years' incarceration. A larger sample with more it disposition
type, i.e., case resolved through guilty plea, bench trial, jury trial, woad & an

analysis of the potential trial penalty faced by defendants who opt not to plegd guilt

4.3. Sentencing

He: Pretrial detention will be significantly related to whether a defen@aetves a
custodial versus non-custodial sentence.

Hz: In cases where a defendant receives a term of incarceration, preamiatewill be
significantly related to the length of incarceration to which a defendasnisrsed.

The final set of analyses examines the impact of bail decisions and titeimest
on sentencing. Other research has shown that negative bail outcomes wilimesults
lengthier sentences of incarceration. While not a revelation, it is impetatbomtinue
testing this facet of criminal justice processing to help policymakepgedy evaluate
sentencing practices. This research explored the criminal justice pfomasts
inception (bail) to its subsequent decision points on to its conclusion (plea bargaining,

case disposition and sentencing). Sentencing receives a great deal iohatiehe
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research conducted in this field; significantly, this study frames b#ikadriving force
behind the outcomes of criminal cases. To this end, this portion of the analyses uses two
dependent variables: incarceration (yes/no) and sentence length.
4.3.a. Logistic Regression Predicting I ncarceration

Table 4.7 shows the demographic and legal variables associated with the
dichotomous variable sentence of incarceration (yes or no). Cross-tabulati@hshatve
the data is adequate for logistic regression. An examination of standardizieghise
demonstrated that there are no outliers. A scatter-plot showed that the assumption of
independence of the error term was not violatéalerance and VIF statistics indicated
that there were no problems with collinearity. However, including interaeramstfor
continuous variables in the model demonstrated a violation of the linearity of both
continuous logits-number of counts and number of prior convictions. Initially, the
variables were transformed; however, even after transformation theskelesustill
violated this assumption. Therefore, using a method that researchers have used to
continue analysis despite a violation of this assumption (Alderden & Lavery, 2007), both
number of counts and prior convictions were re-coded into categorical variables. The
mode for prior convictions was zero, while the median was one and'thzer&entile fell
at four prior convictions. Following a similar categorization used by Greenwabd a
Abrahamse (1982), these categories were re-coded so that zero prior conviptiesente
a low-rate offender, while one to four prior convictions represent a mediumfiexiders

and five or more prior convictions represent a high-rate offenders. Sinfiteirlige
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number of charges pending, the mode was one, while the median was two al¥f the 75

percentile fell at four charges pending in a case. Therefore, thibleanias also recoded

into three categories in hopes that this categorization would allow for a manenigfel

comparison. This procedure seemed superior to a comparison that used a dichotomous

variable which divided along the lines of cases with one charge and cases inwetving t

or more charges.

Table 4.7. Logistic Regression: Dependent Variable = Custodial Sentence or

No Custodial Sentence (n=592)

b SE Wald Exp(B)

Gender (Female) 0.49 0.27 3.16 1.63
Age -0.01 0.01 0.43 1.00
Race (White)

Hispanic 0.29 0.28 1.02 1.33
Black 0.17 0.22 0.56 1.18
Attorney Type (Private) 0.17 0.26 0.40 1.18
County Type (Non-Urban) -0.48 0.21 5.30 0.62***
Number of Counts (1)

Number of Counts 2to 5 0.60 0.22 7.75 1.83**

Number of Counts 5 and more 0.90 0.26 11.57 2.45%**
Number of Priors (0)

Number of Priors 1 to 4 0.74 0.22 11.62 2.09***

Number of Priors 5 and more 1.45 0.28 26.10 4.26***
Offense Type (Violent)

Property -0.55 0.26 4.36 0.58*
Drugs -0.45 0.22 4.11 0.64*
Other -0.16 0.39 0.17 0.85
Release (In Jail) -0.21 0.22 0.89 0.81
Model y? 73.48%*x
-2LL 721.881
Nagelkerke R 0.16
*p< .05 ** p< .01 *** n<.001

Note: Reference categoriesarein parentheses.
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Table 4.7 presents the results of a logistic regression to predict a sentence of
incarceration. The analyses yeild some expected results that confowrfitadings of
previous research on the topic. For example, the number of prior convictions and number
of charges were both significant predictors of a sentence of incarceratioing@aih &
Gottfredson, 1988; Neubauer, 2002). As noted in the above, both of these variables were
re-coded as categorical variables. Defendants with one to four prior convanidisose
with five or more prior convictions were both more likely to receive a sentence of
incarceration when compared to defendants with no prior convictions (Wald=11.62,
odds=2.09, p=001; Wald=26.10, odds=4.26, p<.001). Cases where there were two to five
counts and five or more counts were more likely to receive a sentence of impnsonme
when compared to those cases where only one charge was pending (Wald=7.75,
0dds=1.83, p=.005; Wald=11.57, odds=2.45, p=.001).

There were other predictors of incarceration that emerged. Offense type
influenced the fate of defendants charged with property offenses and dmnggefence
they were less likely to receive a term of incarceration when comparedeatviol
offenders (Wald=4.36, odds=0.58, p=.037; Wald=4.11, odds=-0.64, p=.043). Jurisdiction,
which had not played a major role in the previous analyses, emerged as easignifi
predictor of incarceration. Surprisingly, the odds of incarceration are 38%flmwe
defendants in urban jurisdictions as compared to those in non-urban jurisdictions

(Wald=5.30, odds=0.62, p<.021). Finally, the variable of most interest-bail posted-did not
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have a significant impact on incarceration. This finding does not support the hypothesi
that defendants detained pretrial are more likely to receive custodii@hses than those
who post bail.
4.3.b. Tobit Regression for Length of I ncarceration

Table 4.8 investigates predictors of sentence length in days for those offenders
who were sentenced to incarceration terms. The variable for sententewasg
positively skewed and was therefore transformed using a square root traatsfiorm
Additionally, case number 31 was an extreme outlier. To correct for its @biesdvy
influence, the sentence length for this case was re-coded to the next highest value.
Tolerance and VIF statistics indicated that multicollinearity was nablaigm. A
normality plot indicated normal residuals. The Durbin Watson statistiaewd the
independence of the observations. In addition, assumptions of homoscedasticity and

linearity were met.
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Table 4.8. Tobit Analysis: Dependent Variable = Sentence L ength (L ogged)

(n=589)
Model 1 Model 2
Coefficient SE t Coefficient SE t

Gender (Female) 13.10 3.83 3.41%** 10.90 3.72 2.93*
Age 0.01 0.02 0.53 -0.11 0.12 -0.87
Race (White)

Hispanic 6.63 3.69 1.80 4.73 3.56 1.33
Black 7.24 293 2.47* 6.12 2.84 2.16*
Attorney Type 5.02 349 144 0.55 3.42 0.16
(Private)

County Type -3.71 2.68 -1.39 -4.05 258 -1.57
(Non-Urban)

Prior Convictions -0.01 0.01 -1.08 2.11 0.33 6.46***
Number of Charges 1.16 0.35 3.32%** 1.34 0.34 3.97***
Offense Type (Violent)

Property -8.21 3.39 -2.42* -9.34 3.28 -2.85*
Drugs -5.14 2.83 -1.82 -6.55 2.72 -2.40*
Other -6.60 505 -1.31 -12.60 501 -2.51*
Release (In Jail) -8.24 2.73 -3.02*%** -6.35 2.65 -2.39*
Age x Prior Convictions -5.16 1.51 -3.41***
Model y° 73.06 *** 114 .55***

Log likelihood -1879.55 -1826.41

Pseudo R 0.0191 0.0304
* p< .05 ** p< .01 wx < 001

Note: Reference categoriesarein parentheses.
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Table 4.8 presents the results from a Tobit regression to predict the length of a
defendant's incarceration in days. Gender is a significant predictor aficefgagth.
Unsurprisingly, men receive longer sentences than women (t=2.93, p<.004). Also of no
surprise is the finding that black defendants received lengthier sentemeesompared
to white defendants. Consistent with the previous analysis, the number of charges was
significant predictor. As the number of charges pending increases, so doesdades
sentence length. Consistent with previous research, an increasing number of prior
convictions also increases a defendant's sentence length. Offense typdicasigni
that property, drug and other felony offenses all received shorter sentegcesfenses
involving violence. The interaction between age and prior convictions is signifcant,
indicating that the relationship between number of prior convictions and sentegite len
is more prounounced for younger defendants. The variable most central to the concerns
of this study, a defendant's bail posting status, played a significant role ingkie ¢ the
sentence that he or she received. Defendants who were held in pretriabdetgived
lengthier sentences than those who were able to post bail; confirming one of the main

hypotheses of this research.

4.4 Summary of Quantitative Findings
The general finding of the quantitative analyses shows that as the number of
charges increase, so do the odds of a financial bail requirement and the dollar amount of

bail set by the court. Bail amount set by the court is higher for defendantsin urba
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jurisdictions and defendants in urban jurisdictions are less likely to be able to fhost bai
Minorities often face a disadvantage with regard to pretrial decisions make bgurt
and black defendants in particular, have lower odds of posting bail. The combination of
urbanity and race has an even stronger impact on a defendant's ability tal@ost ba
defendants with public defenders are also less likely to post bail. The bail antdunt se
the court is the strongest factor influencing a defendant's ability to pbsShigprisingly,
while violent arrestees are more likely to receive financial bail and hioglilemmounts
when compared to non-violent offenders, they are also more likely to post baililak sim
finding emerged when comparing cases screened out of superior court witth#tose t
remained in superior court. Although the cases that were screened out wasdijesy
as those that remained to have financial bail imposed, the dollar amount wasasigifi
higher for the cases that remained in superior court. Nevertheless, a¢$endase
cases were screened out were still significantly less likely to pashaaithose
defendants whose cases remained in superior court.

Several factors, both legal and extralegal, impact the timing of a deferglahy's
plea, particularly when disposition timing is measured as a continous variases C
involving property and drug offenses have a shorter disposition time when compared to
cases involving violent felonies. As the number of charges increase, so do the tlays unt
case disposition. Turning to race, case dispositions for hispanic and black defendants
took longer than those involving white defendants. Cases involving public defenders

reached a disposition quicker than those that involved a private counsel. Prior
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convictions, while not signficant by itself, exerted a stronger impact irs casalving
male defendants. Finally, defendants who were held in pretrial detention reached a
disposition more quickly than those who were able to post bail.

Results regarding sentencing revealed that a number of factors influbacetts
of incarceration. Many of the same factors affected both when a custodial seméesnc
imposed and the length of the sentence. Defendants who were charged with violent
offenses were more likely to be sentenced to a term of incarceration aryireele
sentence than those who were charged with property offenses. They were also mor
likely than drug offenses to receive a term of incarceration. As the mahblearges and
prior convictions increased, so did the probability of receiving a term of inaticteand
the sentence length. Looking at the sample of defendants along gender linkesirthat
males received lengthier sentences than females. Looking at the satepbes of race,
black defendants receive lengthier sentences than their white and hispanicpentsmter
Interestingly, defendants in urban jurisdictions were less likely than thesmiurban
jurisdictions to receive a term of incarceration. The interaction betaggeand prior
convictions suggests an extensive criminal history impacts sentende heoigt for
younger defendants. Finally, bail status did not influence the odds of incantdnaiti
did impact the length of sentence; defendants who were held before triaédceloziger
sentences than those who were able to post bail.

4.5. Summary of Qualitative Findings

The data collected from observations of bail hearings and interviews helped to
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make sense of the bail process in New Jersey. For example, the bail rules efdéw J
mandate that bail must be set within the first twelve hours of arrest. An @wentih

one New Jersey prosecutor confirmed this fact but also provided more detail about the
process. The prosecutor explained that going into the initial bail hearihg; twelve

hours of arrest, the parties involved typically possess only a few pieces ofatiform

such as a police report and possibly the defendant's prior criminal record. Hahwever
prosecutor explained that the first appearance, also known as the arraignmetatkenust
place within seventy-two hours after an arrest, and the judge at the mreaigran decide
to continue the defendant's original bail or to amend it at that point. By this timehé&oth t
lawyers and the judge have more information about the defendant, including the prior
criminal record, the complaint and any information about the defendant's comnesity t
(Interview, 03/11/10).

Observations taken during about twenty-five bail hearings supports the finding
that judges require more bail money from defendants accused of violent offenses than
those accused of other offenses. All cases that involved alleged robbery onteghra
assault resulted in higher sums for bail than those for any of the casesdhatdn
controlled substances. Analysis of bail hearings also confirmed the fitindintipe bail
amount set by the court increases with the number of charges. The judge copnsistentl
increased the money bail amount for each additional charge when a case involved
multiple charges (Field notes, 3/11/10; 3/16/10). The following quotes illusteate t

finding that offense severity impacts bail decisions as well:
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ROR is usually used in disorderly persons cases. Whether a defendar®Bets fihancial bail
is based on the level of charges (Interview with prosecutor, 3/11/10).

The first consideration is the severity of charges and then the dy(@farring to the courtroom
work group). The severity of the crime rules the day (Interview puitilic defender, 11/22/10).

One important conclusion from these observations does not coincide with the
results of the statistical analyses: the qualitative data suggestarttinatchistory plays a
strong role in bail decisions. This finding emerged from both observations andewtrvi
of the courtroom work group. The following cases illustrate this point:

The defendant, a young black male, was charged with one count of aggravaiécadsane
count of possession of a handgun. The judge set a financial bail amount of $150,000. The
defendant's attorney requested that the bail be lowered in light ofgmissctamilial ties,
employment, and lack of economic resources. The judge stated that his corcdhe o
defendant's extensive criminal history prevented him from loweringetieadiant's bail (Field
notes, 3/16/10).

The accused, a young black female, was charged with one count of aggrasatétdoguse of
automobile. The two victims, present at the hearing, requested that thdadefeot have further
contact with them but also requested that the charges against the defendeopped. The
public defender argued for ROR, stating that his client had a baby at honaasitet needed to
be with the child to continue breastfeeding. The judge set financialtl$20,000, expressing his
concern over the defendant's extensive prior record. The judge told the defeatiahe could
pump her milk in jail so that breast feeding would not be disrupted (3/16/10).

In findings detailed above, community ties factors should play a significantrol
bail determinations but the qualitative data seems to indicate otherwise. [dinenigl
quotes indicate the importance of criminal history:

Some of thelohnsorfactors determine bail, but the severity of the crime and prior rezerd
more important (Interview with public defender, 11/22/10).

98



ROR is used for lower-level cases and when there is no prior crinmtery. ROR should be the
goal but the histories are so much by the time they get here that they cROR)@Interview
with judge, 3/16/10).

Analysis of the data also confirms some of the main findings regardirtg guil
pleas. Specifically, the data collected from interviews indicates tbsit siefendants
plead guilty and many of them do so to get out of jail. The following quotes, taken from
interviews, support this conclusion:

Most cases are disposed of through guilty pleas. They plead earlieota gatlier if they are
detained. Yes, yes, they definitely plead guilty to get out of jail. Youdweaht to get out too.
They plead guilty to get out, get time served or to get it over with (Intewith prosecutor,
3/11/10).

They plead guilty to get out; that happens a lot. The thought of collabeiséquences is the
furthest thing from their minds - they just want to get out (Interviéiv public defender,
3/16/10).

Ten percent of people in jail are innocent but people plead guilty becaysatieethemselves
time in jail (Interview with judge, 3/16/10).

Data from the qualitative analyses also provide support for the shared dynamics of
the courtroom work group. While not a variable in the analysis, the norms of this work
group have been offered as an explanation for manner and frequency of plea bargains.
The dynamic of the courtroom work group appears to play a role in the bail process as
well. Observations indicate that public defenders and prosecutors are frigthdéaah
other as well as with the judge presiding over bail hearings. They joké, 4 share in
casual conversation prior to bail proceedings. One public defender explainée that t

players are usually the same (Interview, 3/11/10). The following quote, takearfirom
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interview with a public defender, helps illustrate the dynamic:

Bail decisions made in advance happens a lot. Usually there is thguslgseprosecutor and
sometimes public defenders. We get to know each other and what the judgendexpects.
There is definitely a dynamic among the players (Interview, 3/16/10).

Some of the statistical findings could be neither confirmed nor refuted bysmsnal
of the qualitative data. For example, results from the statistical asahdicate that
minority defendants receive less favorable bail decisions when compared wgh whi
defendants. However, only one of the defendants observed in the bail hearings was white,
making it impossible to form any conclusions about the role of a defendant's raceis Re
from the quantitative analyses also indicated that attorney type had a aigniipact on
both bail decisions and outcomes; however, all of the defendants in observed during their
bail hearings were represented by a public defender. A more extensivatopeaditudy

would be useful in addressing some of these questions.
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CHAPTER 5: DISCUSSION AND CONCLUSION
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5.1. Key Findings

This study examined the importance of bail decisions throughout the entire course
of a case. Bail is one of the first legal proceedings to occur in the crimihe¢jpsocess
and it has the potential to affect the subsequent decision points in a case. Baihresea
was popular prior to the Bail Reform Act of 1984 and some recent research has
demonstrated a renewed interest in the bail process (Demuth & Steffen2d@derkatz
& Spohn, 1995; Schlesinger, 2005). Several studies have examined the potential impact
of the bail process on conviction and sentencing (Free 2003; Phillips, 2008; Williams,
2003). However, as Albonetti (1990) points out, the research on decision points between
bail and sentencing (usually in the form of plea bargaining) is scarce, even thaugh ple
bargaining is the most common form of case disposition. This study addressed thi
apparent gap in the research on decision points in criminal case processirgjyzyn@n
the factors most salient to bail and in turn, how bail decisions and outcomes affect both

plea bargaining and sentencing. Some interesting findings emerged.

5.1.a. Ball

As previous sections detailed, bail's one legitimate purpose under New davsey |
Is to ensure that a defendant returns to court for future appearance; indi@ting N
Jersey's resistance to the trend in federal and other state courts wheresttimproft the

community from potentially dangerous individuals is a legitimate goal obbailell. It
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was hypothesized that only the seriousness of an offense would be related to the type of
bail granted by the judge and that individuals charged with non-violent crimes would be
given low monetary bail or ROR. The results supported these hypothesesingdicat
judges consistently granted ROR or lower monetary bail amounts to defenrtkngisdc

with less serious crimes. Further, as the number of charges increased, sdedisl the
favorable bail decisions received by defendants; these decisions may tectorelfense
type but have been consistently used as a measure of offense severity (K&lloug
Wortley, 2002; Schlesinger, 2005). The influence of these factors accords with New
Jersey's law and with previous research on bail decisions. Finally, while pasirgjfe

was a salient factor in sentencing decisions, it is noteworthy that prior tongidid not
emerge from the results of the quantitative analyses as a significarct@redibail

decisions in New Jersey. This result is particularly interesting pingeoffending is

often regarded as one of the most influential factors in criminal justiceaegisi
(Gottfredson and Gottfredson 1988; 1990). While this finding may suggest that criminal
history does not play a significant role in bail decisions, interviews and observations of
bail hearing suggested otherwise.

This study also found that race played an important role in bail decisions by the
court in its determination of bail type and in the amount of bail set. The odds of a yninorit
receiving ROR were less than those for a white defendant and when financiaddaet,
minorities had to pay higher bail amounts than white defendants. Although this finding is

consistent with previous research on this topic (Demuth, 2003; Nagel, 1983), the
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explanation for these results may not be as easy as equating minority gtatus w
unfavorable bail decisions. Bail proceedings require judges to make quick asgesgme
defendants based on little information (Fagan & Guggenheim, 1996). As reviewed in
previous sections, several theoretical perspectives offer explanatidresefquick
decisions and how they influence the pretrial decisions made about minority desendant

Demuth (2003) posits the focal concerns theory as a possible explanation for
judicial stereotyping in sentencing decisions. Schlesinger (2005) integextagis
theory with the racial formation perspective and attribution theory to explain értavc
attributions to minority defendants become more salient when judges must make quic
decisions. Feeley and Simon (1992) explain that with the shift to the new penology, risk
management has become one of the central concerns of courts. Risk management is
predicated on predictions of future dangerousness, which became a feature of bail
operations when the Court authorized the use of preventive detention for potentially
dangerous individuals (Feeley and Simon, 1992). Feeley and Simon's (1992) assertion of
risk management of the urban “underclass” may seem supported by the findingadkat bl
urban defendants had higher financial bail requirements and were less likelybte tie a
post balil.

However, the results of this research may require an amalgam of thesestteeor
explain bail decision making, particularly given the information yielded bytiladitative
analysis. Race plays some part in bail decisions in the ways that areecgithese

perspectives but race alone does not decisions about bail, in the same way tleatrit is ¢
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that legal indicators are not solely responsible for bail decisions. Tigedetedictors of
bail- the offense type, the number of charges, a defendant's criminal histaalba
been interpreted by these various theoretical frameworks. Attribution thetaly, fo
concerns theory, and the new penological discourse attempt to account fdathase
While analyses of these indicators provide partial support for each of thesegheone
can definitively explain why particular decisions are made.

The qualitative data, which provided some crucial information that was not
captured in the quantitative analyses require an expanded view of bail decisiog.maki
The result that departed the furthest from the quantitative findings wasithigiat
history did have a strong impact on bail decisions. Factors internal to the ¢teame
from the qualitative data) indicate that the members of the courtroom work groep val
speedy and efficient bail proceedings while they share expectations abonihtheage
so that many decisions are based on agreements made before the bail procebdsegs. T
qualitative findings indicate that it is more than case-related, defendaht-lev
characteristics that affect bail decisions. In fact, it may be a catndm of factors that
are both external and internal to the court that influences bail decision makingallfypi
previous studies focused on external factors; this study highlights the need ttastady
internal to the court. That both external and internal factors impacted thpedzats
suggests that focal concerns theory may be the most appropriate explanatibn of ba
decision making.

Turning back to bail outcomes, it was no surprise that the bail amount set by the
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court was strongly associated with a defendant's ability to post bail. The thighmeil
amount that was set by the court, the less likely a defendant was to post bail and
defendants with public defenders were less likely to post bail than offenders iwatie pr
counsel. It was interesting; however, that offenders who were charged olétht

offenses were more likely to post bail than those charged with property offdingges.
finding reaffirms the fact that New Jersey does not recognize protectibe community
from potentially dangerous individuals as a goal of bail. However, this asdser
concern: even though poor defendants and defendants who face less serious charges
receive more favorable decisions, they are still less likely to postHas.finding

became clearer when cases that were screened in and those thateesedsout of
superior court were compared. Defendants in cases that were screened out, d@spite ha
a bail that was on average $34,000 less, were still less likely to post bail than those
defendants that remained in superior court. These defendants are themohgely to

be held before trial; this highlights the problems associated with a cashdbaihsand

affects the policy implications discussed in 5.2.

5.1.b. Plea Bargaining

As previously mentioned, plea bargaining has become the most common form of
case disposition in the United States. Approximately 97 percent of felorsreash
their disposition through plea bargaining (BJS, 2009). Of the 722 cases in the entire

sample that resulted in a guilty finding, only 11 were the result of a tnis the
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remainder were the result of a plea bargain. Ideally, one analysis woultbbased on

the dependent variable indicating disposition type (guilty plea or tridlg idea being

that defendants unable to post bail will plead guilty rather than opt for tr@akever, this
analysis was not possible due to the small number of cases (n=17) in the sampdeethat w
resolved through trial. Although plea bargaining has become the norm, cestais fa

have been found to increase the odds of a defendant engaging in the plea bargaining
process.

The offense types are divided for the most part, with about half of the cases
including high-level offenses against persons and the other half comprising sedond a
third degree controlled substances offenses. While the average number of prior
convictions in the trial cases is approximately the same as that in the saenple, the
average number of charges pending in the trial cases is 4.5, which is notably higher tha
the average of 3.1 charges pending in the overall sample. Previous literaturesndicat
that the number of charges will increase the probability of a guilty pldegatti, 1990),
which is consistent with notion of the “trial penalty” faced by defendants who opiafor t
over plea bargaining. Although the frequencies indicate otherwise in tbéschsthe
sample is too small to draw conclusions regarding the impact of the number of charges on
guilty pleas. Although limited, the data clearly shows that most of the defendamts w
opted for trial had a monetary bail requirement. However, unlike the overall sample
where approximately 65% of defendants were able to post bail, approximately &6 of

defendants whose cases went to trial were able to post bail and were thretefmed
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before trial. These preliminary numbers suggest the relevanceisticithtinalyses that
examine the impact of pretrial detention on a defendant's decision to plead guilty.
Even more importantly, this research looks at factors that affect the tinéng
plea bargain. Most cases will result in a plea bargain but the court is still dhéte
providing speedy justice, making the issue of timing an important one. The number of
charges, while increasing a defendant's likelihood of pleading guilty, alsassct the
number of days until disposition. Defendants with more charges pending against them
took longer to plea bargain; a reality which makes sense considering thainvadéng
more charges are usually more complex requiring more due diligence. §imdaes
involving property and drug offenses were resolved quicker than those involving violent
offenses, which may also indicate that more serious and more complex casesgake |
to resolve. Cases involving public defenders will have a shorter disposition time than
those with private attorneys. This finding may highlight the lack of resourceband t
burden of the caseload pressures faced by public defenders who undoubtedly need to
dispose of cases expeditiously. However, it may also be another indicator of the
efficiency of the courtroom work group. This study joins several others in efforts t
understand these courtroom relationships (Clynch & Neubauer, 1981; McCoy, 1993;
Schulhofer, 1983; Spohn, 1991). Another finding, consistent with previous research
(Albonetti, 1990; Frenzel & Ball, 2007; Kellough & Wortley) is the role of raCtiee
results indicate that cases involving black and Hispanic defendants will take tonge

dispose. One explanation for this finding, offered by Albonetti (1990), explained that
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black defendants may be less likely to plea bargain as they are morefdistfuhe
legal system. This argument can be applied to the finding that minority defemday
express their distrust of the legal system by a comparatively lontaresdo plea
bargaining.

The hypothesis that defendants, held before trial, will be more likely to plea
bargain early to get out of jail quickly is essential to the approach of trenpresearch.
And this study’s results appear to support this hypothesis as pretrial detentibe had t
strongest impact on when defendants plead guilty. Defendants who were heddlipretri
this sample had their cases disposed of earlier than defendants who weeelreleas
According to the Bureau of Justice Statistics (2008), approximately 43 pefcent
defendants are held until case disposition, thus providing defendants with an incentive to
plead guilty quicker than those released in the community.

The results in this analysis are also consistent with the findings fromuigélland
Wortley's (2002) study of bail decisions and plea bargaining. Although Kellough and
Wortley (2002) did not look at the time elapsed before a case’s disposition, they found
that individuals held in pretrial detention were more likely to engage implgatiations.
Kellough and Wortley (2002) offered new explanations of the factors that pliéec
bargaining. They reasoned that defendants may plead guilty to a dnemepnison time
might not follow or when a guilty plea would result in a release from jail. M¢2008)
also echoed this sentiment when she suggested that lower-level offenders wadld pl

guilty to get out of jail. Itis possible that defendants also plead early forretmsans
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such as better correctional accommodations. Ostrom & Hanson (1999) explain tiat guil
pleas occur faster because of the court's concerns over incarceratsis’'ard the
defendant’s loss of freedom, suggesting that it is the courtroom’s organizatie that
responsible for timing of guilty pleas. While this is a viable explanation anthahe
warrants future research, the combined quantitative and qualitative resulssstuttyi
suggest that that defendants will plead earlier to get out of jail fastedaiSionihe
conclusions regarding balil, it may be that a more comprehensive perspectineltitkes
case, defendant and court-level characteristics, would better explain itige dinguilty

pleas.

5.1.c. Sentencing

The final decision point, sentencing, marks the conclusion of the legal process.
This is usually the phase of the system that receives the most attenticattdittisn
includes the media’s attention (Demuth, 2003) since sentencing may provide an
opportunity to “see justice served”. While the interest in sentencing is tarttable,
there are several steps that precede sentencing and many factcas giétct the end
result. Several studies have examined variables that affect conviction amtisgnte
(Neubauer, 2002; Spohn, Gruel & Welch, 1981; Steffensmeier, Ulmer & Kramer, 1998)
and a few of these have included pretrial detention as a possible influence ( Phillips, 2008;
Williams, 2003). This study examined the determinants of incarceration andcgente

length.
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As expected, a defendant’s number of prior convictions significantly predicted the
odds that a defendant would receive a custodial sentence and sentence length, a finding
that is consistent with previous literature (Gottfredson & Gottfredson, 1988; Neubaue
2002). The number of charges pending against a defendant significantlyqutellect
odds of incarceration and sentence length, in that an increasing number of charges
increased sentence length. This finding, also consistent with previoushe@&dliams,
2003), is reasonable considering that as the charges brought increase, so do the
accompanying penalties. Additionally, the findings that cases involvinghwiienies
are more likely to receive a custodial sentence and lengthier sentencestdomp
previous findings that offense severity impacts sentencing decisions.

The effects of demographic variables on sentencing were consistenteviibugr
research: males received longer custodial sentences than females fAlb68&). Race
did not impact the odds of incarceration but did impact sentence length, in that black
defendants received longer custodial sentences than their Caucasian coant@tpsrt
finding is consistent with a solid body of research concluding that race plags@ le
in these decisions (Kramer & Steffensmeier, 1993; Spohn & Cederblom, 1991), even
though some research refutes these conclusions (Engen & Gainey, 2000). The findings
also indicate that younger defendants receive longer sentences whenvthaynhare
extensive criminal history. The finding that young, black, male defendam®xignsive
criminal histories are sentenced more harshly is consistent with preggaasch linking

defendant characteristics such as race and gender with legal factoes ur@r criminal
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record under a framework of attributions of dangerousness (Spohn, 2000; Steffensmeier
and Demuth, 2001; Steffensmeier et al., 1998).

Interestingly, in this sample, defendants in urban jurisdiction were legsthieg
those in non-urban counties to receive a sentence of incarceration. This finglieg im
that non-urban defendants are not treated more leniently than urban defendants. This
finding may be related to the political views held by non-urban judges and fiezy ae
tendency for non-urban judges to be more punitive. Although it is beyond the scope of
the current study, this result could be examined more carefully in future resgéliring
data that measures court-related characteristics.

Most importantly for this study’s purposes, a defendant's bail posting stasus
hypothesized to significantly predict the decision to incarcerate and thbk tfng
sentence. While the ability to post bail did not impact whether a defendant deaeive
custodial sentence, once the court imposed this type of sentence, bail posting had an
influential role in dictating the length of the sentence. Those who weraelkttagfore
trial received longer terms of incarceration than defendants who were out on baral Seve
explanations of this trend are possible. More than fifty years ago (Foote, 1954yl posi
that defendants who are detained before trial cannot participate fullyridefiense,
particularly because they do not spend much time with their attorneys.

Williams (2003) contends that judges treat defendants who were releasiadl pret
more leniently than those who could not make bail. He reasoned that judges may see

detained defendants as being more dangerous and posing more of a threat to the
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community. Judges may perceive pretrial incarceration as an appropraserentaken
for protection for the community rather than detention before trial as the wrdiat
result of a lack of resources. Of course, defendants who are out on bail have ample
opportunity to demonstrate for the court that they do not pose a danger to the community
in which they reside.

Similarly, as Williams (2003) describes, the effects stems from tharea
defendant abiding by the legal terms of his/her release. Good behavior (in fed¥) soc
before trial suggests to a judge that a defendant does not pose a threat and will make
his/her scheduled court appearances. These defendants often manage to kebptheir
to find new employment; these defendants are able to continue attending school and to
demonstrate ties to the community. All of these factors may contribute toessjudg
perception that defendants who are released before trial are worthy demerg
sentences, such as community supervision and other diversion programs. A defendant
who is detained pretrial will not have the same opportunity to demonstrate a network of
solid community ties and any pattern of good conduct. Therefore, defendants who are

released on bail enjoy an advantage at sentencing.

5.2 Policy Implications
Currently, approximately 767,000 individuals are being held in jails; 62% of the
persons in jail are being held pretrial (BJS, 2010). As previously discussedemtian

is associated with a host of negative consequences, including decreased rates of
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employment and decreased wages, broken familial ties and increased ratédivam
(Allan et al., 2005; Travis, 2005; Western, 2002; Western, 2005). In addition to these
detrimental effects on individuals, the cost of corrections in the United Stetes
skyrocketed and is increasingly becoming a burden on taxpayers. Accordirg to t
Bureau of Justice Statistics, over 7.3 million people are under some kind of cortectiona
supervision at a cost of approximately $68 billion dollars per year to AmericaSs (B
2010). Itis estimated that $9 billion of this total is spent on detaining defendamts w
cannot afford bail (Sullivan, 2010). The cost to society is overwhelming and unngcessar

As this study found, many of the defendants held in pretrial detention were
accused of non-violent crimes. A significant part of the problem of overcrowaidedan
be traced to the housing of defendants who cannot afford to post bail. Unfortunately, the
implication that money buys justice is not a new one. Those with finanstalrees are
able to purchase their freedom. Even though this is nothing new, it becomes an even
bigger concern given the current economic crisis and the demand to alloce¢ebschyet
current resources. The movement towards “mass incarceration” since the 1990s has
meant a corrections budget that has reached astronomic proportions. The most prudent
solution was proposed after the first bail reform movement: a significant secire¢he
use of ROR (Release on Recognizance).

As earlier sections explained, ROR is the release of a defendant on hisfisepr
to return for future court proceedings. However, cash bail is used much more frequently

likely due to the renewed focus on “crime control” and the more punitive trend in
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punishment of the last 30 years. Because the federal and many states system
acknowledge potential dangerousness as a legitimate reason to deny ltidikeit wi

difficult to increase the use of ROR in those jurisdictions. This notwithstanitling
certainly a realistic goal for those jurisdictions, like New Jerseay,focus on risk of

flight to increase the use of ROR or conditonal release, which would allow defetmant
be released into the community but with supervision prior to trial. As previously
mentioned, most pretrial detainees are non-violent offenders for whom the us® of RO
should be substantially increased. However, this research has shown that, the offense
type, the number of charges and a criminal history are very important to judges
making bail decisions. This view suggests that judges, despite their mandabe ma
focused on the wrong criteria for bail decisions; and that the goal of bail mag not
stressed enough in certain jurisdictions. However, it is not possible to reactivaefini
conclusions on this matter without an examination of data that describe the coramunity
ties of defendants.

Another option that is not as aggressive as reducing the use of cash bail is to
simply reduce the amount of bail set by the court. The results and discustimmssec
explained that the defendants who were most likely not to post bail were non-vidkent. T
bail amount set by the court is simply too high for even low-level offendersarg m
jurisdictions, including New Jersey, bail guidelines exist to assist judigfeshair
decisions. These guidelines, which judges in New Jersey are not bound by, dye usual

guided by the offense type which does not indicate a defendant's risk of flight, fisi
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state of affairs suggests that the judiciary may not be properly focused ontiheateg
criteria for bail decisions in a jurisdiction that recognizes flight ais its primary
determinate for the decision of whether to grant bail.

It may be that one of these options is more viable than the other or that a
combination of the alternatives could work. The bottom line is any correcticew iih
pretrial administration could greatly improve criminal case procgssra whole. The
findings in this study show that many low-level offenders cannot afford baihahdur
system is one characterized by financial bail. The findings also keamjycdemonstrate
that the decision points in the criminal justice system are connected and thdadése
held in pretrial detention plead guilty quickly and likely face adverse conseguance
sentencing. The consequences to individuals, families, and the cost to soctety, are
substantial to ignore. Incarceration, even in the short-term, poses long-texmTiee
main policy implication of this work is that the flaws in pretrial administratnust be

addressed to ensure justice at each step of the process.

5.3. Limitations

Data about the defendants' “community ties” was not available for thissenaly
Information about community ties typically includes a defendant's employment a
educational status, marital and family situation, residential arrangeraadtéinancial

standing. The absence of this individual-level data is a limitation to thig istwhat this

information is also considered by the court when making bail determinations. Hpwever
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as previously mentioned and as noted by Demuth (2003), these factors are not given as
much weight as the offense severity and criminal history information. wnJdesey,
judges do not have access to reliable information about community ties. The defense
attorney, with the assistance of an investigator working for the public defentfee,
gathers information about employment status, education, family ties, angbettieent
information about community ties information for the court. However, this information is
obtained quickly and is not verified by the court.

One important variable that is missing from the analysis is citizenship of the
defendant. Similarly, other measures of flight risk are missing fronmiigsas.
Variables measuring community ties are relevant to the assessnflegtitaisk. In
addition, more specific indicators can provide a judge with insight into the defendant
potential to appear in the future. Specifically, it would have been helpful to have had
information about a defendant's history of court appearances and a measure of a
defendant's compliance with past court orders. New Jersey stipulatesittiatiseons
should be based on flight risk and these variables would have offered valuable

information.

5.4. Future Research
When possible, future analyses of bail decisions and subsequent decision points
should include measures of community ties. It would be particularly helpfulltmenc

information about a defendant's citizenship, employment status and finanuitshgta
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Data constraints prevented the use of a specific measure of socioeconami{psizaite

and assigned counsel served as a proxy); however, more precise measures shodld be use
in future research. Although the majority of the research has focused on raok tife

class deserves the same attention. Measures of flight risk are bgpelgaant when

studying bail decisions and should be included whenever possible.

This study focused on the analysis of felony cases. The New Jersey Crimina
Disposition Commission collected bail data for misdemeanor cases but didakat
cases through the entire criminal process. Therefore, it was not possiddytmedahese
cases from inception to finish. Future research should examine misdemeanor cases
These are cases in which we would expect defendants to be more likely to receive RO
very low cash bail. If defendants with low cash bail requirements are detaieedta,
it may provide evidence afe factopreventive detention, which can adversely affect
individual cases and pose a substantial financial burden to society.

This study consisted primarily of quantitative analyses supplemented with
observations of bail hearings and by interviews with members of the courtroom work
group. Future research on this topic would also benefit from more qualitativechesea
Kellough and Wortley (2002) also combined research methods and in doing so
interviewed pretrial detainees. Observations and interviews certainly hetghtigihi the
findings of these studies and also provide invaluable information that cannot be expressed
solely by examining the numbers. To this end, Ostrom and Hanson (1999) included a

comprehensive analysis of factors internal to the court. Future researadh alsoul
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incorporate measures of the courtroom culture and organization.

Finally, this study sought to examine several decision points in crimin&gusti
processing. Future research should also seek to do the same. A substantial body of
literature has amassed on sentencing and several important studies haineckail
decisions and outcomes; however, very little research has addressedafsetifiattaffect
the plea bargaining process. This study was conducted to fill the gap in knowledge on
this topic and to highlight the impact of bail on subsequent stages of the process. The

findings here suggest that early decisions may just be the most important ones.
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Appendix A: Interview Questionsfor Prosecutors/Public Defenders

What is screening?

What types of cases are screened out?

What is the usual time between arrest and bail proceedings?

What is the criteria for bail decisions?

What information do you have when determining bail?

Where do you get the defendant's information from?

How do you determine who gets ROR?

What are the most common cases for which ROR is an option?

How does dangerousness factor into bail decisions?

Which cases warrant a request for financial bail?

What are bail restrictions?

Which cases have bail restrictions?

How often and under what circumstances are additional conditions of release imposed?
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When do plea negotiations take place?

Do most defendants plead before or after the indictment?

Do guilty pleas help reduce jail time for defendants?

Are people who are free on bail less likely to plead guilty?

My analysis of statistics from New Jersey's CDC show that: legalrfasuch as offense
severity and the number of charges pending affect bail decisions by the doarttym
defendants receive less advantageous decisions than their Caucasian counterparts;
defendants with public defenders are less likely to be able to post bail; fin@sociaiges
exert a strong influence on a defendant's ability to post bail; defendantedgiettrial
plead guilty quicker than those released on bail; and defendants detainetirposive
lengthier custodial sentences than those released on bail.

Do you have any comments about these findings? Do you have ideas about why the bail
system operates this way?
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