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A b s t r a c t

MONEY LAUNDERING A STUDY IN THE CREATION OF LAW

by

Eugene Smith 

Advisor :  P r o f e s s o r  Robert Kelly

Enacted in 1970,  th e  Bank Secrecy  Act became a l e g a l  

in s t rum en t  making i t  d i f f i c u l t  to  " l a u n d e r "  i l l e g a l l y  

o b ta in e d  cash  th ro u gh  l e g i t i m a t e  c h a n n e l s .

The U.S. T reasu ry  Department i s  r e s p o n s i b l e  fo r  

e n f o r c in g  t h e  p r o v i s i o n s  o f  t h e  law th rough  i t ' s  v a r i o u s  

s e r v i c e s  and a g e n c ie s .  In  1981, a f t e r  an e x t e n s i v e  review 

o f  com pl iance  and enforcement  p r o v i s i o n s  o f  t h e  1970 Act ,  

the  law was r e v i s e d  in o r d e r  to  enab le  t h e  government t o  

i n h i b i t  money l a u n d e r in g .  The in p u ts  from t h e  law 

enforcem ent  community, t h e  banking and f i n a n c i a l  

i n s t i t u t i o n s ,  academic re spo n den ts  and c r i m i n a l  in fo rm a n ts  

i n to  the  fo rm at ion  o f  the  o r i g i n a l  Bank S ec recy  Act and 

sub seq u e n t  r e v i s i o n  c o n s t i t u t e  th e  b a s i s  o f  t h e  s tudy .

How a law i s  c r e a t e d  and modif ied  h a s  been th e  s u b j e c t  

o f  much t h e o r e t i c a l  d i s c u s s i o n  in t h e  r e c e n t  p a s t .  The 

a n a l y s i s  examines t h r e e  major t h e o r e t i c a l  p e r s p e c t i v e s  on 

law c r e a t i o n  dynamics and u se s  t h e  1970 Bank Secrecy  Act and 

i t ' s  1981 r e v i s i o n  a s  an e m p i r i c a l  t e s t  o f  t h e s e  

p e r s p e c t i v e s ,  in o r d e r  to de termine  which of  t h e s e  is  more 

f r u i t f u l  a s  an  e x p la n a t io n  o f  t h i s  p r o c e s s .
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1

INTRODUCTION

For many y e a r s ,  money la u n d e r in g  and c r im in a l  

a c t i v i t i e s  have been i n t i m a t e l y  l in k e d  t o g e t h e r .  The 

e x p lo s io n  o f  drug t r a f f i c k i n g  in  t h e  United S t a t e s  in  t h e  

l a t e  1 98 0 's  ha s  r e s u l t e d  in  e s c a l a t i n g  money la u n d e r in g  

a c t i v i t i e s  t o  a degree  s c a r c e l y  c o n c e iv a b le  a decade ago.  

F i n a n c i a l  i n s t i t u t i o n s  a re  i n v a r i a b l y  used by l a u n d e r e r s  in 

an e f f o r t  t o  " c l e a n  up" money o b ta in ed  in  i l l i c i t  

a c t i v i t i e s .

U n t i l  1970, t h e r e  was no law t h a t  s p e c i f i c a l l y  sought 

t o  curb  money l a u n d e r in g .  S ince  1970, t h e  Bank Secrecy  Act 

was t h e  only l e g a l  in s t rum en t  designed t o  d e t e r  th e  

a c t i v i t y .  In  1986, t h e  Money Laundering C o n t ro l  Act was 

enac ted  as  p a r t  of  t h e  Anti-Drug Abuse C o n t ro l  Ac t .  The 

Act amended t h e  Bank Secrecy  Act by making i t  a crime t o  

s t r u c t u r e  t r a n s a c t i o n s  t o  evade th e  law. I t  c r e a te d  th e  

crime c a te g o ry  o f  money la u n d e r in g  and amended th e  Right  t o  

F i n a n c i a l  P r iv a c y  Act of  1976. The Money Laundering 

C o n t ro l  Act o f  1986 i s  t h e  most s i g n i f i c a n t  p iece  of  

l e g i s l a t i o n  enac ted  t o  combat money l a u n d e r in g  because  i t  

d i r e c t l y  a f f e c t s  f i n a n c i a l  i n s t i t u t i o n s .

Money Laundering  Defined

There a r e  b a s i c a l l y  t h r e e  c o n c e p t io n s  of  money 

l a u n d e r in g  t h a t  c a p tu r e  i t s  e s s e n c e .  F i r s t ,  an o f f i c i a l  

d e f i n i t i o n  f r o y  th e  I n t e r n a l  Revenue S e r v i c e .
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According t o  t h e  IRS (1984) ,  money l a u n d e r in g  means 

c o n c e a l in g  t h e  t r u e  amount and so u rc e  of  income and 

d i s g u i s i n g  i t  a s  a l e g i t i m a t e  so u rce  o f  fu n d s .  Another 

d e f i n i t i o n ,  d e r iv e d  from t h e  U.S. P r e s i d e n t ’s  Commission on 

Organized Crime t h e  Cash Connect ion  (1984) ,  d e s c r i b e s  i t  

t h i s  way: money l a u n d e r in g  i s  t h e  p ro c e s s  by which one

c o n c e a l s  i t ' s  e x i s t e n c e ,  i l l e g a l  s o u r c e ,  o r  i l l e g a l  

a p p l i c a t i o n  of income, and th e n  d i s g u i s e s  t h e  sou rce  t o  

make i t  appear  l e g i t i m a t e .

Money l a u n d e r in g  i s  an e f f o r t  t o  use  money o b ta in ed  by 

i l l e g a l  a c t i v i t y ,  h id in g  t h e  i d e n t i t y  o f  t h e  i n d i v i d u a l s  

who acq u i red  t h e  mone,y and by c o n v e r t in g  i t  i n t o  a s s e t s  t o  

make i t  appear  t o  have come from a l e g i t i m a t e  so u rc e .

The P ro cess  of  Money Laundering

Money i s  laundered  in  b a s i c a l l y  t h r e e  ways by 

h o a rd in g ,  by moving cash  d i r e c t l y  i n  and out  o f  t h e  

c o u n t r y ,  and by us ing  f i n a n c i a l  i n s t i t u t i o n s ,  IRS (1984).

Hoarding o ccu rs  t o  a g r e a t e r  e x t e n t  th an  most people  

t h i n k .  I t  can p r e s e n t  problems f o r  l a r g e  s c a l e  drug 

d e a l e r s  who have accumulated a g r e a t  d e a l  o f  c a s h .  An 

i n d i v i d u a l  s e ek ing  to  spend c r i m i n a l l y  o b ta in e d  cash  f a c e s  

prob lem s.  Pu rch as in g  a home fo r  $250,000 a t t r a c t s  

a t t e n t i o n .  Cash o u t l a y s  o f  l a r g e  s i z e  r e q u i r e  a r e a l  

e s t a t e  a g e n t ,  f o r  example, t o  complete  IRS Form 8300 .

Th is  form n o t i f i e s  t h e  f e d e r a l  government t h a t  a l a r g e
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c u r re n c y  t r a n s a c t i o n  has  been h a n d le d .

Another  method by which money i s  l aundered  i s  t o  

remove c u r re n cy  d i r e c t l y  out  o f  t h e  c o u n t ry  w i th o u t  a paper  

t r a i l .  E s t im a te s  o f  t h e  amount o f  money smuggled ou t  o f  

t h e  United S t a t e s  a r e  in  t h e  b i l l i o n s .  The Bank Secrecy  

Act o f  1981 r e q u i r e s  f i l i n g  Customs Form 4790 (See Appendix 

A) when more t h a n  $10,000 in  cu r re n cy  o f  monetary 

i n s t r u m e n t s  a r e  t ak e n  in  o r  ou t  o f  t h e  United  S t a t e s .  I f  

t h e  law i s  v i o l a t e d  t h e  money invo lved  i s  s u b j e c t  t o  

s e i z u r e  and f o r f e i t u r e .

The money l a u n d e r e r  who manages t o  g e t  cash  ou t  o f  th e  

c o u n t ry  has  co m p le te ly  c ircumvented  t h e  f i n a n c i a l  

i n s t i t u t i o n a l  sys tem .  However, t h e  ve ry  i n s t i t u t i o n s  t h a t  

were c ircumvented  w i l l  be used t o  g e t  t h e  money back  i n to  

t h e  c o u n t ry .  This  i s  accomplished th ro ug h  wire  t r a n s f e r s  

o r  in  th e  form o f  w r i t t e n  d r a f t s  from a bank o u t s i d e  t h e  

c o u n t ry  i n to  an account  c o n t r o l l e d  in  t h e  United  S t a t e s .  

These t r a n s f e r s  may be in  t h e  form o f  l o a n s  r e sem b l in g  

in v es tm en ts  in  a company, t h a t  g iv e  t h e  appea ran ce  o f  

l e g i t im a c y .

S t i l l  a n o th e r  method by which money i s  l au n d e red  i s  

th rou g h  banks and o t h e r  f i n a n c i a l  i n s t i t u t i o n s .  A number 

o f  t e c h n iq u e s  may be i n i t i a t e d  a t  t h i s  p o i n t .  A s im p le  

exchange o f  sm a l l  b i l l s  f o r  l a r g e  ones may be c a r r i e d  o u t .  

Another method in v o lv e s  f i n a n c i a l  i n s t i t u t i o n s  d i r e c t l y  

where m u l t i p l e  t r a n s a c t i o n s  o f  cash  under $10,000 may occur  

( W e i l a n t , 1984; P i l e g g i ,  1983) .
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One o f  t h e  measures  t o  combat money l a u n d e r in g  

r e q u i r e s  f i n a n c i a l  i n s t i t u t i o n s  t o  r e p o r t  cash  t r a n s a c t i o n s  

over  $ 10 ,000 .  To evade t h i s  r e q u i r e m e n t ,  i n d i v i d u a l s  come 

back t o  t h e  same bank o r  f i n a n c i a l  i n s t i t u t i o n  day in  and 

day out  w i th  $9,000 d e p o s i t s  which a r e  no t  r e q u i r e d  t o  be 

r e p o r t e d .  Another method in v o lv e s  f i c t i t i o u s  i d e n t i t y  

a c c o u n ts  in v o lv in g  t r a n s a c t i o n s  over  $10 ,000 .  An 

o r g a n i z a t i o n  opens an account  e i t h e r  in a b u s i n e s s  name o r  

in  an i n d i v i d u a l ’ s name which p ro v id e  i d e n t i f i c a t i o n .

Using a f a l s e  s o c i a l  s e c u r i t y  number o r  a t a x p a y e r  

i d e n t i f i c a t i o n  number an accoun t  w i l l  be used ove r  a p e r io d  

o f  months w i th  hundreds o f  th o u sa n d s  or  even m i l l i o n s  of  

d o l l a r s ,  moved on t o  o t h e r  s o u r c e s ,  and th e n  t h e  account  i s  

c l o s e d .

Money l a u n d e r e r s  may choose i n s t e a d  to  compromise bank 

employees by p e rsu ad in g  them, pe rh a p s  w i th  b r i b e s ,  n o t  t o  

f i l e  4789 R e p o r ts  (CTR, 1970, See Appendix B).

Another method i s  t o  b r i b e  c o u r i e r s  who pu rchase  money 

o r d e r s ,  bank checks or  t r a v e l e r ' s  checks  in  amounts under 

$10,000 and th e n  forward t h e s e  funds t o  o t h e r  bank a c c o u n ts  

which a re  moved t o  f i n a n c i a l  i n s t i t u t i o n s  in  o t h e r  

c o u n t r i e s  (Panama, Columbia and c o u n t r i e s  w i th  s t r i c t  bank 

s e c r e c y  l a w s ) .

The use o f  b u s i n e s s  a c c o u n ts  a s  a " f r o n t "  i s  one of  

t h e  more common ways money i s  l aundered  to d a y .  E i t h e r  t h e  

b u s i n e s s  w i l l  be f i c t i t i o u s  o r  o p e r a t e  a s  a f r o n t .  A
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p r o v i s i o n  in  t h e  Bank Secrecy  Act o f  1970 makes i t  p o s s i b l e  

f o r  l e g i t i m a t e  r e t a i l  b u s i n e s s ,  which a re  t h e  on ly  ty pe  of  

iousiness t h a t  handle  l a r g e  amounts o f  cash  d a i l y ,  t o  get  

exemption fo r  l a r g e  c u r r e n c y  t r a n s a c t i o n s .

Of th e  t y p i c a l  ty p e  o f  o p e r a t i o n  t h a t  goes  on w i th  

b u s i n e s s  a ccou n ts  r e l a t e d  companies (See F ig u re  1 . 1 ) ,  

C o r p o r a t io n s  A,B, and C fun n e l  s u b s t a n t i a l  amounts o f  cash  

i n t o  D -  a bank in  t h e  United  S t a t e s .  Once in  th e  bank th e  

funds a r e  sh ipped by d r a f t  o r  w ire  t r a n s f e r  t o  t h e  account  

o f  F Company L td .  in  E bank in  Panama. F Company L td .  i s  a 

Panamian t r u s t  s e t  up under t h e  laws o f  Panama. I t s  r e a l  

owners a r e  t h e  same i n d i v i d u a l s  who c o n t r o l  A,B & C 

C o rp o ra t io n s  in  t h e  United  S t a t e s .  However, Panamanian 

bank s e c re cy  laws p re v e n t  U.S . a u t h o r i t i e s  from l e a r n in g  

t h e i r  i d e n t i t i e s .

When th e  money i s  in  t h e  E bank in  Panama some of  i t  

may be w ire  t r a n s f e r e d  t o  t h e  account  of  0 in v es tm en ts  in  G 

bank in  Columbia. T h is  t r a n s f e r  may be t o  pay o f f  drug 

s u p p l i e r s .  The rem ainder  o f  t h e  funds in  E bank i s  w i re  

t r a n s f e r r e d  back t o  a c c o u n ts  t h a t  A,B & C c o r p o r a t i o n s  

m a in ta in  in  t h e  H bank in  t h e  United S t a t e s .

The monies r e t u r n i n g  t o  H bank from t h e  account  o f  F 

Company L td .  i n  Panama p u r p o r t l y  r e p r e s e n t  lo a n s  or  

i n v es tm en ts  in  r e a l  e s t a t e  o r  payment fo r  e x p o r t s  (which of  

c o u r s e ,  were never s h i p p e d ) .  A c tu a l ly  t h e  funds from H 

bank to  t h e  American c o r p o r a t i o n s  i s  t h e  same money
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FIGURE 1.1  Money flow in  a Money Laundering  Scheme
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o r i g i n a l l y  wired  by th e  owners .  However, i t  had been 

" l a u n d e re d "  t o  make i t  appear  to  have come from a 

l e g i t i m a t e  so u rc e .

C o u n t le s s  v a r i a t i o n s  have been c o n t in u ed  on th e  scheme 

d e p ic te d  in F ig u re  1 . 2 .  For example, c u r re n cy  i n i t i a l l y  

d e p o s i te d  in to  t h e  A,B,C c o r p o r a t i o n  a c c o u n ts  may be in 

d a i l y  amounts o f  l e s s  th a n  $10,000 in o r d e r  t o  evade the  

r e p o r t i n g  req u i re m e n ts  o f  t h e  Bank Secrecy  Act o f  1981.

FIGURE 1 .2 :  V a r i a t i o n s  o f  money flow in  a money l a u n d e r in g  scheme
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The A,B,C C o r p o r a t io n  a cco un ts  may be in t h r e e  

d i f f e r e n t  American banks (M,N & 0 ) .  Some of  t h e  funds 

moved from th e  l a t t e r  to  t h e  F Company L td .  may be 

t r a n s f e r r e d  to  a numbered Swiss bank account  c o n t r o l l e d  by 

th e  owners o f  A,B,C C o r p o r a t i o n s .  The funds coming back t o  

t h e  United S t a t e s  from t h e  F Company L td .  may go to  t h e  

names o f  X,Y,Z C o r p o r a t i o n s  which may be t h e  same 

i n d i v i d u a l s  owning A,B,C C o r p o r a t i o n s .

Organized c r i m i n a l  g roups  have  a l s o  tu rned  t o  

c o u n t r i e s  where bank s e c r e c y  s t a t u t e s  e x i s t .  Numbered 

a c c o u n ts  a r e  not  t r u l y  anonymous. Owner i d e n t i t i e s  a r e  

known by to p  management. Thus,  some d e p o s i t o r s  inv en t  

s c r e e n s .  They o p e r a t e  th ro u g h  b e a r e r  sh a re  f i rm s ,  s e t  up 

by a t t o r n e y s  o r  a c c o u n ta n t s  who have r ec e iv e d  t h e i r  

i n s t r u c t i o n s  from phantom f i d u c i a r y  companies ,  y e t  a n o th e r  

s c r e e n  which i s  p r o t e c t e d  by s e c re c y  laws even more 

r i g o r o u s  th a n  th o s e  t h a t  app ly  t o  banks .

S e t t i n g  up a b e a r e r  bond company in  a t a x  haven 

c o u n t ry  such as  I r e l a n d ,  Hong Kong, M a lay s ia ,  Paraguay o r  

S ingapore  s t a t e s  w i th  more im p e n e t ra b le  se c recy  laws th a n  

o f f  sho re  C a r r ib e a n  and C e n t r a l  American n a t io n s  i s  a 

f a i r l y  easy  way to  l au n d e r  sm all  amounts o f  i l l i c i t l y  

earned  m on ies .  For example, drug money o r  "skim money" 

( t a k e n  i l l e g a l l y  from gambling c a s in o  g r o s s  p r o f i t s )  i s  

d e p o s i t e d  i n t o  an account  in  I r e l a n d .  A c o n s u l t i n g  

agreement o r  an employment c o n t r a c t  i s  drawn up between th e
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company and same i n d i v i d u a l ,  p ro v id in g  t h e  terms f o r  some 

imag inary  s e r v i c e s .  Payments a r e  then  a u th o r i z e d  to  t h e  

i n d i v i d u a l s  fo r  s e r v i c e s  which a r e  never  p rov ided  (U.S. 

P r e s i d e n t ' s  Commission on Organized Crime Casino  Laundering 

H ear ing ,  1984).

Another ,  very  p o p u la r  method o f  l a u n d e r in g  c r i m i n a l l y  

g e n e ra te d  funds i s  c a l l e d  d o u b l e - p r i c i n g  (Tosches ,  1986).  

Here,  f o r  example, r e a l  e s t a t e  p r o p e r ty  w i th  $3 m i l l i o n  i s  

purchased  w i th  a rec o rd ed  payment o f  $1 m i l l i o n ,  and $2 

m i l l i o n  i s  pa id  with  i l l e g a l l y  earned monies exchanged o r  

he ld  in  s e c r e c y .  A f te r  p u rc h a se ,  some $300,000 i s  l a i d  out  

f o r  development;  in  a few months,  t h e  p r o p e r ty  i s  so ld  fo r  

$ 3 .3 .  m i l l i o n .  I f  t h e  t r a n s a c t i o n  o ccu rs  in  t h e  United 

S t a t e s  t h e r e  i s  a 25% r e a l t y  c a p i t a l  g a in s  t a x  on t h e  $2 

m i l l i o n  " p r o f i t " .  By t h i s  p rocedure  t h e  $1 .3  m i l l i o n  o f  

d i r t y  money i s  rende red  c l e a n .

L ikew ise ,  th rough  a b e a r e r - s h a r e  company, an im por te r  

may anonymously buy goods from a l e g i t i m a t e  f o r e i g n  s e l l e r  

a t  $2 per  pound. The im p o r te r  th en  buys th o s e  same goods 

from h im s e l f  in  h i s  own name, from t h e  b e a r e r  sh a re  

company, f o r  $1.80 per  pound. The .20£ per  pound 

d i f f e r e n c e  becomes a l e g a l  p r o f i t  fo r  t h e  i m p o r t e r ,  w h i le  

t h e  d i r t y  money — in  t h e  name of  t h e  b e a r e r - s h a r e  company 

i s  c lean ed  by p a s s in g  i t  t o  t h e  l o s s  s i d e  o f  i t s  

p r o f i t / l o s s  account  (Cook, 1983).

F i n a l l y ,  t h e  most e f f e c t i v e  system o f  money la u n d e r in g
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in v o lv e s  t h e  apparen t  u n w i t t in g  c o m p l i c i ty  o f  bonds,  s to c k  

b r o k e r s ,  and cu rrency  t r a d e r s .  Michele  Sindona,  an I t a l i a n  

and c o r p o r a t e  a t t o r n e y ,  an a d v i s o r  t o  Banco Ambrosiano of  

Milan and th e  Vat ican  Bank, was noted f o r  h i s  use  of  t h i s  

ty p e  of  monetary m an ip u la t io n  . His subsequent  ind ic tm en t  

and c o n v ic t i o n  t o  defraud  an American bank led  t o  h i s  

c o o p e r a t io n  w i th  t h e  U.S. Dept , o f  J u s t i c e  and h i s  

e x t r a d i t i o n  t o  I t a l y  and m y s te r io u s  d ea th  while  in  p r i s o n  

t h e r e  (Spero,  1980) .  S indona’s t e c h n iq u e s  r e q u i r e  

e x t e n s i v e  knowledge of i n t e r n a t i o n a l  f in a n c e  and numerous 

p a r t n e r s  in  t h e  l e g i t i m a t e  s e c t o r  o f  banking and s to c k s  who 

may or  may not unders tand th e  p r o c e s s .

Again in  a b e a r e r - s h a r e  f i rm ,  i l l i c i t l y  earned  monies 

a r e  d e p o s i te d  in  a  f o r e ig n  bank.  The American s to c k  

exchanges t r a d e  cu r rency  o p t io n s  on B r i t i s h  pounds,

Canadian d o l l a r s ,  Japanese  yen, Swiss f r a n c s  and German 

marks .

The d i r t y  money i s  then  d e p o s i t e d  i n ,  f o r  example,

Hong Kong in  t h e  name o f  a ghos t  company. A yen o p t io n  (a t  

240 yen per d o l l a r )  may be purchased th rough  t h e  company. 

The o p t io n  g iv es  t h e  company t h e  r i g h t  but  does not  

o b l i g a t e  i t ,  t o  buy fo r  example 24 b i l l i o n  yen f o r  $100 

m i l l i o n  s i x  months from now. The premium f o r  t h e  o p t io n  i s  

$1 m i l l i o n .  I f  dur ing  th o s e  s i x  months, t h e  yen f a l l s  t o  

$260 per  d o l l a r ,  $24 b i l l i o n  yen can be purchased  in  t h e  

spo t  market fo r  $92 m i l l i o n ,  and t h e  o p t io n  c o n t r a c t  can be
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s o l d .  In  e i t h e r  c a s e ,  a p r o f i t  of $7 m i l l i o n  i s  p o s s i b l e .

The c o u n te r p a r t  in  t h e  t r a n s a c t i o n  i s  o f f i c i a l l y  t h e  

bank o f  Hong Kong. In  r e a l i t y ,  t h e  bank i s  a c t i n g  on ly  on 

b e h a l f  of  t h e  ghost  company t h a t  d e p o s i te d  t h e  d i r t y  money. 

But what i f  d u r in g  t h a t  s i x  month p e r io d  t h e  yen r i s e s ?

What i f  i t  goes t o  220 yen per d o l l a r ?  Then, t h e  o p t io n  

may be a l lowed t o  e x p i r e  u nexerc i s ed  and what i s  l o s t  i s  

t h e  c o s t  of  t h e  premium $1 m i l l i o n ,  and th e  $20,000 

commission t o  t h e  bank.  But t h e  $1 m i l l i o n  l o s s  i s  not 

r e a l l y  a l o s s .  I t  i s  o f f s e t  by t h e  $1 m i l l i o n  in  i l l e g a l  

p r o f i t s  earned  by t h e  ghost  company as  a premium f o r  t h e  

o p t io n  g ran te d  t o  i t .  And, t h e  $1 m i l l i o n  " l o s s "  can be 

deducted from earned income. Not on ly  a r e  no r e a l  l o s s e s  

s u f f e r e d  but  th rough  th e  d e d u c t io n ,  t h e  t a x a b l e  income on 

t h e  laundered  p r o f i t s  i s  reduced .

Although th e  money l a u n d e r in g  p ro cess  may be used t o  

concea l  t h e  so u rces  of  funds a c q u i r e d  th rou g h  l e g a l  means, 

t h e  p ro cess  i s  most o f t e n  a s s o c i a t e d  i n  t h e  p u b l i c  mind 

w i th  funds a cq u i red  th ro u gh  i l l e g a l  s o u r c e s .  Money 

l a u n d e r in g  may a l s o  be used a s  a  means of evad ing  F e d e ra l  

income t a x e s  in  t h e  United  S t a t e s  and f o r  a hos t  o f  o t h e r  

purposes  (W e i la n t ,  1984) .  In  t h e  ca se  of  t a x  e v a s io n ,  t h e  

money may have been o b ta in e d  by l e g i t i m a t e  means, but  i s  

i l l e g i t i m a t e l y  c on cea led .

Although money l a u n d e r in g  i s  an a c t i v i t y  t h a t  v i o l a t e s  

government r e g u l a t i o n s ,  i t  i s  a c r im in a l  a c t i v i t y  t h a t  has
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s i g n i f i c a n t  s i m i l a r i t i e s  t o  norm al ,  n o n - c r i m in a l  b u s i n e s s  

a c t i v i t i e s .  Hence, i t  i s  e a s i l y  h id d e n .  In  some c a s e s ,  

money l a u n d e r in g  i s  conducted by b us in e ssm e n /b a n k e rs  a s  an 

a d ju n c t  t o  t h e i r  r e g u l a r ,  n o n - c r im in a l  a c t i v i t i e s .  T h e i r  

s t a t u s  i n  t h e  banking  sys tem ,  and t h e i r  knowledge of 

banking  g iv e s  them t h e  o p p o r t u n i t y  t o  v i o l a t e  r e g u l a t i o n s ,  

or  t o  c i rcumvent  and evade r e g u l a t i o n s  d i r e c t e d  a t  t h e i r  

a r e a  of  b u s i n e s s  a c t i v i t y .  T h is  s t y l e  o f  c r i m i n a l i t y  i s  

t h e  bank r e l a t e d  p a r t  of money l a u n d e r in g .

Construed  as  an i l l e g a l  or  e x t r a - l e g a l  s e r v i c e ,  money 

l a u n d e r in g  i s  a  form of  o rg an ized  crime as  w e l l .  As such ,  

i t  r e q u i r e s  c o o rd in a te d  economic a c t i v i t y  s i m i l a r  t o  t h a t  

of normal b u s i n e s s ,  but  a l l  t h o s e  engaged in  i t  a re  

invo lved  in  c r i m in a l  a c t i v i t y .  Money l a u n d e r in g  b r i n g s  

t o g e t h e r  o r d i n a r y  businessmen and c a r e e r  c r i m i n a l s  i n  an 

e l a b o r a t e  sys tem of f i n a n c i a l  s u b t e r f u g e  and m a n i p u l a t io n .  

Money l a u n d e r in g  can t h e r e f o r e  be d e s c r ib e d  as  a " secondary  

crime" because  i t  i s  a crime committed on ly  t o  co ncea l  

o t h e r  wrongdoing.

There  a r e  s u b s t a n t i a l  s o c i a l  consequences  r e s u l t i n g  

from money l a u n d e r i n g .  F i r s t ,  i f  t h e  a c t i v i t y  o f  money 

l a u n d e r in g  i s  not  s to p p e d ,  o r  a t  l e a s t  s i g n i f i c a n t l y  

c u r t a i l e d ,  i t  becomes more d i f f i c u l t  t o  d i s c o v e r  and h a l t  

t h e  c r i m i n a l  b e h a v io r  t h a t  c r e a t e s  t h e  funds  t o  be 

l a u n d e r e d .  S u c c e s s f u l  money l a u n d e r in g  means t h a t  t h e  

sou rce  o f  t h e  funds  cannot be i d e n t i f i e d  and t h e  i l l e g a l
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a c t i v i t y  can proceed unchecked.

Second, t h e  f e d e r a l  (and ,  t o  a l e s s e r  e x t e n t ,  s t a t e  

and l o c a l )  governments a r e  l o s i n g  t a x  income because  o f  

money l a u n d e r in g  in  a t  l e a s t  t h r e e  ways: (a )  money i s

expended in  e f f o r t s  t o  c o n t r o l  c r i m in a l  a c t i v i t y  which i s  

b e ing  f a c i l i t a t e d  by money l a u n d e r in g  a c t i v i t i e s ;  (b)  money 

i s  be ing  expended in  e f f o r t s  as a r e s u l t  o f  s u c c e s s f u l  

money l a u n d e r in g  a c t i v i t i e s  t o  f u r t h e r  o t h e r  c r im in a l  

e n t e r p r i s e s .

A t h i r d  f a c e t  of t h e  problem in v o lv e s  i n t e r n a t i o n a l  

r e l a t i o n s .  When conducted on a l a r g e  s c a l e ,  money 

l a u n d e r in g  i n e v i t a b l y  in v o lv e s  t h e  use of  banking 

i n s t i t u t i o n s  l o c a t e d  o u t s i d e  of t h e  j u r i s d i c t i o n  o f  t h e  

United  S t a t e s .  The c o u n t r i e s  most o f t e n  invo lved  a re  t h o s e  

which m a in ta in  s t r i c t ,  l e g i s l a t e d  banking s e c r e c y ,  such as 

t h e  Bahamas, t h e  Cayman I s l a n d s ,  and S w i tz e r l a n d  (Austen ,  

1983) .  E f f o r t s  by American enforcement  o f f i c i a l s  t o  t r a c e  

monies th rough  f o r e i g n  banks o f t e n  in v o lv e  a t t e m p t s  t o  

u t i l i z e  Uni ted  S t a t e s  law t o  su p e rsed e  t h e  laws o f  o t h e r  

independent  c o u n t r i e s .

A f o u r t h  harm a s s o c i a t e d  w i th  money l a u n d e r in g  l i e s  in  

t h e  g r e a t  economic power and l e v e r a g e  i t  p ro v id e s  t h e  

c r im in a l  e lem ents  w i t h in  American s o c i e t y .  In  a d d i t i o n ,  

i n d i v i d u a l  bank o f f i c e r s  a r e  a b le  t o  e a r n  "commission" f o r  

h a n d l in g  monies a cq u i red  th rough  i l l e g a l  a c t i v i t i e s .  These 

"commissions" can e a s i l y  equa l  o r  exceed t h e  annual
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l e g i t i m a t e  incomes of  i n d i v i d u a l  bankers  (Kohn, 1983).

Heavy work lo a d s  and l im i t e d  budge ts  may be unable  to  

d e d i c a t e  s u f f i c i e n t  r e s o u r c e s  and manpower t o  c a se s  in  

o rd e r  t o  a n a lyze  and e f f e c t i v e l y  e x p la in  t o  a t r i a l  c o u r t  

t h e  s i g n i f i c a n c e  of a mass of  f a c t s .  The impact of 

p r o c e d u ra l  p r o t e c t i o n s  on th e  c l a s s  of  d e fend an ts  g e n e r a l l y  

invo lved  may a l s o  c r e a t e  p r e s s u r e s  f o r  t h e  c u r t a i l m e n t  or  

a b r o g a t io n  of  c i v i l  l i b e r t i e s .  Some f e d e r a l  judges  a r e  in  

a dilemma because  th e y  may be urged t o  deny b a i l  t o  pe rsons  

so charged w i th  s e r i o u s  o f f e n s e s  because  th ey  a re  weal thy  

and might not h e s i t a t e  t o  f o r f e i t  b a i l .  On t h e  o th e r  hand, 

a n o - b a i l  d e c i s io n  v i o l a t e s  t h e  p r i n c i p l e  t h a t  a defendant  

i s  presumed innocen t  u n t i l  proven g u i l t y  and t h a t  p e r s o n a l  

freedom should not be l o s t  u n t i l  a f t e r  c o n v ic t i o n .

Although money l a u n d e r in g  has  been recogn ized  as a 

s e r i o u s  problem, t h e  enforcement of  laws s p e c i f i c a l l y  

des igned  t o  d e t e r  money la u n d e r in g  has been d i f f i c u l t .  

Enforcement i s  complica ted  by s e v e r a l  f a c t o r s .  F i r s t ,  i t  

depends t o  a g r e a t  e x te n t  on t h e  v o lu n ta r y  compliance of  

banking i n s t i t u t i o n s  who may have a s t a k e  in  t h i s  i l l e g a l  

a c t i v i t y .  Banks a re  r e q u i r e d  t o  comply with  t h e  F e d e ra l  

cu r re n cy  t r a n s a c t i o n  r e p o r t i n g  law s ,  but  when a banking 

i n s t i t u t i o n  o r  one of  i t s  employees i s  involved  in  a money 

la u n d e r in g  scheme, t h e  t r a n s a c t i o n  can be h idden from 

F e d e ra l  n o t i c e .  Moreover, p a r t i c i p a t i o n  of banking 

employees in  t h i s  i l l e g a l  a c t i v i t y  makes th e  g a th e r in g  of
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n e c e s sa ry  in fo rm a t io n  f o r  enforcement  d i f f i c u l t .  In  

a d d i t i o n ,  i n d i v i d u a l  bank o f f i c e r s  a r e  a b le  t o  earn  

"commissions" f o r  h a n d l in g  monies a c q u i red  th rough  i l l e g a l  

a c t i v i t i e s .  These commissions can e a s i l y  equa l  or exceed 

th e  annual  l e g i t i m a t e  incomes of i n d i v i d u a l  b ankers  (Kohn, 

1983).

The p r o s e c u t io n  of  money l a u n d e r in g  c a s e s  a l s o  

p r e s e n t s  problems f o r  s t a f f .  P r o s e c u t o r s '  o f f i c e s  w i th  

heavy work lo a d s  and l i m i t e d  budge ts  may be unable  t o  

d e d i c a t e  s u f f i c i e n t  r e s o u r c e s  and manpower t o  c a se s  in  

o rd e r  t o  ana lyze  and e f f e c t i v e l y  e x p la in  t o  a t r i a l  c o u r t  

t h e  s i g n i f i c a n c e  of  a mass of  f a c t s .  The impact of  

p ro c e d u ra l  p r o t e c t i o n s  on th e  c l a s s  of  d e fen d an ts  g e n e r a l l y  

invo lved  may a l s o  c r e a t e  p r e s s u r e s  f o r  t h e  c u r t a i l m e n t  or  

a b ro g a t io n  of  c i v i l  l i b e r t i e s .  Some f e d e r a l  judges  a re  in  

a dilemma because  th e y  may be urged t o  deny b a i l  t o  pe rsons  

so charged w i th  s e r i o u s  o f f e n s e s  because  th e y  a re  weal thy  

and might not  h e s i t a t e  t o  f o r f e i t  b a i l .  On t h e  o t h e r  hand, 

a n o - b a i l  d e c i s io n  v i o l a t e s  t h e  p r i n c i p l e  t h a t  a de fendan t  

i s  presumed in nocen t  u n t i l  proven g u i l t y  and t h a t  p e r s o n a l  

freedom should  not be l o s t  u n t i l  a f t e r  c o n v ic t i o n .

Although,  s i n c e  1970, t h e r e  have been laws des igned  t o  

p reven t  money l a u n d e r in g ,  t h e y  have been i n e f f e c t i v e  in  

l i m i t i n g  o r  ending t h e  p r a c t i c e  f o r  s e v e r a l  r e a s o n s .  For 

example, enforcement of  laws co nce rn ing  money l a u n d e r in g ,  

o r  development of  more s t r i n g e n t  law s,  i s  made d i f f i c u l t  by
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t h e  ways in  which American banking  s t a t u t e s  a r e  w r i t t e n .  

C o n s i s t e n t  w i th  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n  o f  c i v i l  

l i b e r t i e s  i n  t h e  United  S t a t e s ,  American banking s t a t u t e s  

o f t e n  a id  and abe t  t h e  money l a u n d e r e r s ,  by making i t  

d i f f i c u l t  f o r  enforcement  o f f i c e r s  t o  ga in  a c c e s s  t o  

r e c o r d s  which would i n d i c a t e  t h a t  a money l a u n d e r in g  

t r a n s a c t i o n  might have o c c u r r e d ,  and who might have been 

invo lved  (DeMott , 1984) .  On t h e  o t h e r  hand, t h e  p e n a l t i e s  

i n  t h e  on ly  two an ti -m oney  l a u n d e r in g  banking s t a t u t e s ,  The 

Bank Secrecy  Acts of  1970 and 1981, a r e  seen a s  be ing  

i n s u f f i c i e n t  d e t e r r e n t s  t o  e i t h e r  banks or  b a n k ers  tempted 

t o  p a r t i c i p a t e  (Cook, 1983).

Under th e  Bank Secrecy  Act of  1970 an i n d i v i d u a l  could  

be i n d i c t e d  f o r  c r i m in a l  a c t i v i t y  e i t h e r  when th e y  f a i l  t o  

f i l e  a r e p o r t  or  when t h e r e  was f r a u d u l e n t  f i l i n g .  There 

i s  a lo o ph o le  in  t h e  law in  te rm s  o f  people  o u t s i d e  t h e  

bank who were g e t t i n g  people  i n s i d e  th e  bank not  t o  f i l e .

Amendments t o  t h e  Bank Secrecy  Act in  1981 he lped  

c l a r i f y  some o f  t h e  problems.  The Tax Reform Act of  1984 

e s t a b l i s h e d  IRS Form 8300 which r e q u i r e s  t h e  r e p o r t i n g  of 

c u r re n cy  t r a n s a c t i o n s  of  more th a n  $10 ,000 .  F i n a l l y  i n  

1986 t h e  Money Laundering  C o n t ro l  Act was passed  as  p a r t  of 

t h e  Anti-Drug Abuse Act of  1986. Three  a s p e c t s  o f  t h i s  

l e g i s l a t i o n  a f f e c t  f i n a n c i a l  i n s t i t u t i o n s  and t h e i r  

s e c u r i t y  d e p a r tm e n ts .  The f i r s t ,  a f f e c t s  amendments t o  th e  

Bank Secrecy  A c t .  The second s p e c i f i e s  money l a u n d e r in g  as
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a c r im e ,  and t h e  t h i r d  in v o lv e s  amendments t o  t h e  Right  t o  

F i n a n c i a l  P r iv a c y  Act o f  1976.

The f i r s t  im p o r tan t  change in  amendments t o  t h e  Bank 

S ec recy  Act o f  1970 in v o lv e s  t h e  crime o f  what may be 

c a l l e d  s t r u c t u r e d  t r a n s a c t i o n s  . The s t a t u t e  e n a b le s  

p r o s e c u t o r s  t o  p u rsue  t h o s e  who a t t em p t  t o  c o r r u p t  a bank 

o r  f i n a n c i a l  i n s t i t u t i o n  o f f i c i a l  or  where banks or 

f i n a n c i a l  i n s t i t u t i o n  o f f i c i a l s  seek  t o  a id  t h o s e  evading  

o r  c i rcu m v e n t in g  t h e  p r o v i s i o n s  of  t h e  Act .  For i n s t a n c e ,  

i f  an i n d i v i d u a l  w ish ing  t o  make a d e p o s i t  o f  $15,000 in  a 

bank i s  informed by a bank employee t h a t  th e y  can avoid  th e  

need o f  a c u r re n cy  t r a n s a c t i o n  r e p o r t  by d i v i d i n g  t h e  

d e p o s i t  i n t o  segments below $10,000 over  two days ,  t h e  

employee i s  a t  r i s k  of  a c r i m in a l  p r o s e c u t i o n .

The second major  e f f o r t  i n v o lv in g  banks a lone  concerns  

t h e  exemption of  bank c u s to m e rs ,  m ain ly  r e t a i l  b u s i n e s s e s ,  

from t h e  p r o v i s i o n s  of th e  Money Launder ing  C o n t ro l  Act of 

1984. Banks o f f e r i n g  exemptions  from r e p o r t i n g  monetary 

t r a n s a c t i o n s  o f  more th e n  $10,000 must p re p a re  s t a t e m e n t s  

d e s c r i b i n g  in  d e t a i l  t h e  r e a so n s  why a b u s in e s s  or  an 

i n d i v i d u a l  q u a l i f i e s  f o r  exemption.  Exempted t r a n s a c t i o n s  

must be i n  amounts t h a t  t h e  bank r e a s o n a b ly  conc ludes  do 

no t  exceed amounts commensurate w i th  t h e  r o u t i n e  conduct  of 

t h e  l a w fu l  b u s in e s s  of  t h e  cus tom er .  N a t u r a l l y ,  t h i s  

l e a v e s  some d i s c r e t i o n a r y  judgment t o  t h e  bank. However, 

an im p o r tan t  t w i s t  makes t h e  bank r e s p o n s i b l e  f o r
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in d e p e n d e n t ly  v e r i f y i n g  t h e  a c t i v i t y  o f  t h e  account  fo r  

d e te rm in in g  t h e  a p p l i c a b l e  d o l l a r  l i m i t s  f o r  exempted 

d e p o s i t s  and w i th d ra w a l s .

The f i n a l  amendment t o  t h e  Bank Secrecy  Act of  1981 

has  t o  do w i th  p e n a l t i e s  a f f e c t i n g  f i n a n c i a l  i n s t i t u t i o n s .  

These were in c r e a s e d  s u b s t a n t i a l l y .  F o rm er ly ,  c i v i l  

p e n a l t i e s  f o r  f i n a n c i a l  i n s t i t u t i o n s  were s e t  a t  $10,000 

f o r  each o f f e n s e .  The p e n a l ty  has  been r a i s e d  t o  $25,000 

o r  t h e  amount invo lved  in  t h e  t r a n s a c t i o n ,  whichever  i s  

g r e a t e r .  In  any c a s e ,  t h e  p e n a l ty  w i l l  not  exceed 

$100,000.  C r im ina l  p e n a l t i e s  were s i g n i f i c a n t l y  in c re a s e d  

a s  w e l l .

Money Launder ing  As A Crime

Another major element of  t h e  Money Laundering  C on tro l  

Act of  1981 i s  t h a t  i t  makes money l a u n d e r in g  a c r im e .  Two 

s e c t i o n s  of  T i t l e  18 o f  th e  U.S. Code ( s e c s .  1956, 1957) 

p r o h i b i t  f i n a n c i a l  t r a n s a c t i o n s  t h a t  in v o lv e  t h e  p roceeds  

o f  s p e c i f i e d  unlawful  a c t i v i t y  where th o s e  con du c t in g  the  

t r a n s a c t i o n s  know t h a t  t h e  p r o p e r t y  invo lved  i n  t h e  

t r a n s a c t i o n  r e p r e s e n t s  t h e  p roceeds  of  some form of 

un law ful  a c t i v i t y . According t o  s e c t i o n  1956, pe rso n s  

a t t e m p t in g  t o  avoid  a r e p o r t i n g  requ irem ent  under t h e  Bank 

Secrecy  Act o f  1981 a r e  a l s o  v i o l a t i n g  t h e  Money Laundering 

C o n t ro l  Act o f  1981.

R e p o r t in g  req u i rem en ts  a f f e c t  w ire  t r a n s f e r s ,  checks ,
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and any kind o f  monetary i n s t r u m e n t . The second p a r t  of  

S e c t io n  1956 p r o h i b i t s  t h e  t r a n s p o r t a t i o n  o f  monetary 

in s t ru m e n ts  o r  funds o u t s i d e  t h e  Uni ted  S t a t e s .

S e c t io n  1957 p r o h i b i t s  t r a n s a c t i o n s  in v o lv in g  

c r i m i n a l l y  d e r iv ed  money of  more t h a n  $10,000 with  

knowledge t h a t  i t  i s  d e r iv e d  from unlaw ful  a c t i v i t y .  A 

monetary t r a n s a c t i o n  i s  d e f in ed  as  t h e  d e p o s i t ,  w i th d raw a l ,  

t r a n s f e r  or  exchange a f f e c t i n g  i n t e r s t a t e  o r  f o r e i g n  

commerce of funds t o  a f i n a n c i a l  i n s t i t u t i o n .  Funds o r  

monies de r ived  from unlawful  a c t i v i t y  i n c l u d i n g  d ru gs ,  

c o u n t e r f e i t i n g  and j u s t  about every  major f e d e r a l  crime 

which one concealed  o r  a t tem pted  t o  do, c o n s t i t u t e  th e  

crime o f  money l a u n d e r in g .

Beginning w i th  t h e  Bank Secrecy  Act of  1981, i t s  

amended v e r s i o n s ,  and t h e  Money L aunder ing  C o n t ro l  Act of  

1981, fundamental  changes have been in t ro d u c e d  in  t h e  ways 

in  which formal  i n s t i t u t i o n s  hand le  t h e i r  t r a n s a c t i o n s .  I t  

i s  no longer  a c c e p ta b le  fo r  t h e  f i n a n c i a l  community t o  look 

th e  o t h e r  way when d e a l in g  w i th  c a s h .  Where t h e  money 

comes from i s  now t h e i r  conce rn .  F i n a n c i a l  i n s t i t u t i o n s  

must i n q u i r e  i n t o  s u s p i c i o u s  t r a n s a c t i o n s ,  t h e y  must co­

o p e r a t e  w i th  and r e f e r  a p p r o p r i a t e  m a t t e r s  t o  law 

enforcement  o f f i c i a l s .  Bankers must c o n t r o l  t h e  exemption 

p r o c e s s .

Enforcement H is to r y
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The Bank Secrecy  Act of  1970 ( t h e  b a s i c  t o o l  of  t h e  

law enforcement  community i n  i t s  e f f o r t s  a g a i n s t  money 

l a u n d e r i n g ) ,  t h e  Money L aunder ing  C o n t ro l  Act of  1970, and 

t h e  v a r i o u s  forms used by th e  IRS and T re a su ry  Department 

t o  m on i to r  monetary t r a n s a c t i o n s  have been s i g n i f i c a n t  in  

t h e  p o l i c i n g  o f  l a r g e  amounts of  c u r r e n c y .  According t o  

t h e  Report  on F i n a n c i a l  I n s t i t u t i o n s  and money l a u n d e r in g  

(U.S. P r e s i d e n t ' s  Commission on Organized Crime, 1984) .

In  many c i t i e s  a c r o s s  t h e  c o u n t r y ,  t h e r e  has been 

s i g n i f i c a n t  Bank Secrecy Act p r o s e c u t i o n s .  In  35 major 

c i t i e s  f i n a n c i a l  i n v e s t i g a t i v e  f o r c e s  u s in g  th e  

"Greenbacks" concep ts  o f  c o - o p e r a t i o n s  among IRS, Customs 

and t h e  J u s t i c e  Department have been e s t a b l i s h e d .  The 

e f f e c t i v e n e s s  of  t h e  Bank Secrecy  Act p r o s e c u t o r s  i s  

e v id e n t  from t h e  s t a t i s t i c s :  In  f i s c a l  yea r  1983, 425

i n d i v i d u a l s  were i n d i c t e d ,  r e s u l t i n g  i n  239 c o n v i c t i o n s  to  

d a t e .  In  t h e  f i r s t  h a l f  of  f i s c a l  ye a r  1984, a n o th e r  587 

i n d i v i d u a l s  have been i n d i c t e d  and 154 c o n v ic t e d .  The 

numbers i n d i c t e d  in  f i s c a l  y e a r s  1983 and 1984 t o  d a te  

exceed t h e  t o t a l  number o f  i n d i v i d u a l s  i n d i c t e d  f o r  Bank 

Secrecy  Act v i o l a t i o n s  d u r in g  t h e  p r e v io u s  t e n  f i s c a l  y e a r s  

(p .  2 6 -2 7 ) .

The Bank Secrecy Act of  1970 has  been t h e  p r i n c i p l e  

t o o l  in  t h e  f e d e r a l  e f f o r t  t o  d e t e c t ,  i n v e s t i g a t e  and 

p r o s e c u te  money l a u n d e r in g  a c t i v i t i e s  by members and 

a f f i l i a t e s  o f  o rgan ized  c r i m in a l  g ro up s .  How t h e  Act was
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f o r m u la te d ,  and i n  what c o n te x t  i t s  p r o v i s i o n s  evolved 

l e g i s l a t i v e l y  i s  t h e  s u b j e c t  of  t h i s  s tu d y .
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Chapte r  I I

S ta tem ent  o f  t h e  Problem 

S ince  1970, laws des igned  t o  p re v e n t  money l a u n d e r in g  

have been p a r t l y  i n e f f e c t i v e  in  l i m i t i n g  o r  e l i m i n a t i n g  th e  

p r a c t i c e  a l t o g e t h e r .  For s e v e r a l  r e a s o n s ,  t h e  enforcement  

o f  t h e  e x i s t i n g  money l a u n d e r in g  laws and t h e  development 

o f  even more s t r i n g e n t  laws,  has  been made d i f f i c u l t  

because  o f  t h e  ways in  which American banking s t a t u t e s  a re  

w r i t t e n .  C o n s i s t e n t  w i th  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n  of  

c i v i l  l i b e r t i e s  in  th e  United S t a t e s ,  American banking 

s t a t u t e s  o f t e n  a id  and u n w i t t i n g l y  a b e t  t h e  money 

l a u n d e r e r s ,  by making i t  d i f f i c u l t  f o r  enforcement  o f f i c e r s  

t o  g a in  a c c e s s  t o  r e c o r d s  which would i n d i c a t e  t h a t  a money 

l a u n d e r in g  t r a n s a c t i o n  might have o c c u r r e d ,  and know t h e  

i d e n t i t i e s  o f  t h e  p r i n c i p a l s  who might have been invo lved  

(DeMott , 1984) .  On t h e  o t h e r  hand, t h e  p e n a l t i e s  o f  th e  

two an t i -m oney  la u n d e r in g  banking s t a t u t e s ,  The Bank 

Secrecy  Acts  o f  1970 and 1981, a r e  p e rc e iv e d  by some as  

be ing  in a d e q u a te  d e t e r r e n t s  f o r  banks o r  b a n k e rs  who might 

be tempted t o  p a r t i c i p a t e  (Cook, 1983) .

How were t h e  ant i -money  l a u n d e r in g  laws c r e a t e d ?  

Determ in ing  t h e  answer t o  t h i s  q u e s t io n  i s  t h e  r e s e a r c h  

problem u n de r ta k en  in  t h i s  s tu d y .

The purpose  of  t h i s  s tudy  i s  t o  de te rm in e  t h e  f a c t o r s  

and t h e  p r o c e s s e s  by which t h e  1970 Bank Secrecy  Act and
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t h e  1981 Bank Secrecy Act were c r e a t e d .  A number of  

q u e s t io n s  may be r a i s e d .  Legal  r u l e s  may not  be unders tood  

by mere assum pt ion .  The r u l e s  of  law a re  c u l t u r a l l y  and 

h i s t o r i c a l l y  r e l i a b l e ,  and any p a r t i c u l a r  system r e q u i r e s  

e x p la n a t io n  (Dworkin, 1986) .  This  theme a l s o  a p p l i e s  t o  

v i o l a t i o n s  from th e  law. The n a tu r e  of  law break ing  i s  

c o n d i t io n ed  by t h e  r u l e s  a g a i n s t  which i t  i s  judged ,  and 

th e  lawbreaking  may in  p a r t  be e x p la in e d  in  terms o f  th e  

same c o n s i d e r a t i o n s  t h a t  e x p la in  t h e  law and t h e  p ro c e s s  of  

law making.

Some e x p la n a t io n s  o f  law s t r e s s  i t s  embodiment of  

s o c i a l  consensus ,  which i s  he ld  t o  be fo rm a l ized  in  l e g a l  

r u l e s  (H a r t ,  1968).  O the rs  focus  on th e  va ry in g  amounts of 

power and in f lu e n c e  among some s o c i a l  groups in  complex 

s t r a t i f i e d  s o c i e t i e s  t o  a f f e c t  t h e  p r o c e s s e s  of  law-making 

and c r e a t i o n  (Chambliss and Seidman, 1971) .  These 

t h e o r e t i c a l  approaches  a s i d e ,  t h e  paramount r e s e a r c h  

q u e s t io n s  s t im u la te d  by t h e s e  id ea s  permit  a h o s t  o f  

i n q u i r i e s  t h a t  c o n s t i t u t e  th e  b a s i s  fo r  t h e  major 

hypo theses  of  t h e  s tu d y .  Regarding t h e  laws under s tu d y ,  

i t  i s  importan t  t o  look a t  t h e  fo l lo w in g  e m p i r i c a l  

q u e s t io n s  because  t h e  d a ta  may be used t o  form t h e  b a s i s  

f o r  a c o n s i d e r a t i o n  o f  t h e  i n t e r e s t s ,  i n p u ts  and 

o r i e n t a t i o n s  t h a t  p layed a p a r t  in  t h e  c r e a t i o n  o f  t h e s e  

laws.  For example, which i n d i v i d u a l s  o r  groups prov ided  

t h e  i n i t i a l  impetus t o  cope w i th  t h e  money l a u n d e r in g
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s o l u t i o n  as  r e p r e s e n t e d  by t h e  1970 l e g i s l a t i o n .  Second, 

which p e rso ns  or  groups prov ided  i n f o r m a t io n ,  o p in io n  and 

p r e s s u r e  t o  cope w i th  p e r s i s t e n t  money l a u n d e r in g  problems 

th rough  th e  1981 l e g i s l a t i o n ?  Were t h e s e  t h e  same or 

d i f f e r e n t  p e rso n s  o r  groups invo lved  in  t h e  fo r m u la t io n  of  

t h e  1970 l e g i s l a t i o n ?  T h i rd ,  f o r  bo th  t h e  1970 and th e  

1981 h e a r in g s  g ro up s ,  t o  what e x t e n t  d id  th e y  f av o r  or  

oppose th e  Act? What ev idence  was o f f e r e d  f o r  or  a g a i n s t  

t h e  1970 s t a t u t e  and i t s  amended v e r s i o n  i n  1981? F o u r th ,  

what lobbying  t e c h n iq u e s  were employed by bo th  th e  1970 and 

1981 h e a r in g s  g roups .  F i f t h ,  t o  what e x t e n t  was t h e  

t e s t im o n y  of  t h o s e  a p p ea r in g  a t  t h e  h e a r i n g s  i n f l u e n t i a l  in  

b r in g in g  about t h e  f i n a l  passage  of  t h e  Bank Secrecy  Acts 

o f  1970 and 1981. S i x t h ,  how was t h e  crime o f  money 

la u n d e r in g  a s s e s s e d  in  r e l a t i o n  t o  s e l e c t e d  o t h e r  c r im es  by 

t h o s e  o f f e r i n g  te s t im o ny ?  Seventh ,  how did  t h e  1970 and 

t h e  1981 " e v i d e n t i a r y  groups" f e e l  about t h e  s t r e n g t h  and 

t h e  weaknesses o f  t h e  e x i s t i n g  l e g i s l a t i o n ?  E ig h th ,  what 

a s se s sm e n ts  were made by t h e  " e v i d e n t i a r y  groups"  i n  1970 

and 1981 a s  t o  t h e  p r o b a b i l i t i e s  o f  t h e  law s '  

im plem enta t ion?  N in th ,  f o r  t h o s e  who t e s t i f i e d  in  t h e  

h e a r in g s  he ld  fo r  t h e  1970 A c t ,  t o  what d e g re e ,  i f  any,  d id  

t h e y  change t h e i r  su p p o r t  f o r  t h e  Act a f t e r  i t s  passage?  

T en th ,  f i n a l l y ,  among th o s e  who t e s t i f i e d  in  t h e  h e a r in g s  

h e ld  f o r  t h e  1970 Act ,  t o  what degree  d id  t h e y  view money 

l a u n d e r in g  a s  a s e r i o u s  t h r e a t  t o  t h e  i n t e g r i t y  o f  th e
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f i n a n c i a l  i n s t i t u t i o n s  in  t h e  Uni ted  S t a t e s ?

T h e o r e t i c a l  Framework

The t h e o r e t i c a l  c o n te x t  o f  t h i s  s tu d y  draws on t h e  

work o f  Chambliss  and Seidman, (1971) .

Chambliss and Seidman (1971) n o t e  t h a t  two of  t h e  

t h r e e  major s o c i o l o g i c a l / p o l i t i c a l  t h e o r i e s  t h a t  o f f e r  

e x p la n a t i o n s  o f  t h e  c r e a t i o n  o f  law a r e  what may be c a l l e d  

t h e  p l u r a l i s t  and t h e  r u l i n g  c l a s s  v iew s .  I n  g e n e r a l  

t e r m s ,  t h e  f i r s t  o f  t h e s e ,  t h e  p l u r a l i s t  p o s i t i o n ,  a rg u e s  

t h a t  law a r i s e s  from a s t r u g g l e  or  c o n f l i c t  between 

competing groups h o ld in g  d i f f e r e n t i a l  power which,  in  t u r n ,  

e x e r t s  p r e s s u r e s  on l e g i s l a t o r s  t o  e n a c t  s p e c i f i c  r u l e s  

govern ing  co n d u c t .  The r u l i n g  c l a s s  v iew, on t h e  o t h e r  

hand, sw eepingly  p o s t u l a t e s  t h a t  law r e f l e c t s  t h e  power of  

e l i t e  groups whose g o a l s  and o b j e c t i v e s  t en d  t o  be 

homogeneous. In  s h o r t ,  e l i t e s  seek  laws t h a t  p r o t e c t  t h e i r  

economic i n t e r e s t s  o r  p r e s e r v e  t h e i r  s h a r e  o f  p o l i t i c a l  

power.

With r e s p e c t  t o  t h e s e  p e r s p e c t i v e s ,  Chambliss and 

Seidman (1971) o b se rv e  t h a t  each  o r i e n t a t i o n  s u f f e r s  from 

some problems t h a t  m i t i g a t e  a g a i n s t  t h e i r  e x p la n a t o r y  

power. S p e c i f i c a l l y ,  th e y  a r e  e i t h e r  s i m p l i s t i c  

t a u t o l o g i e s  ( i . e . ,  t h e  p l u r a l i s t  view s t a t e s  on ly  t h a t  

t h o s e  who succeed  a r e  th o s e  who su c ce ed ;  w h i le  t h e  r u l i n g  

c l a s s  view s t a t e s  o n ly  t h a t  t h e  r u l i n g  i d e a s  a r e  t h e  id e a s
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o f  t h e  r u l i n g  c l a s s ) ;  or  th e y  a r e  devoid  o f  i n s i g h t  i n t o  

why laws change.  Indeed ,  in  t h e i r  summary o f  t h e s e  two 

v iews,  Chambliss and Seidman (1971) s t a t e :

What i s  c a l l e d  f o r  t o  e x p l a i n  law c r e a t i o n  i s  not a 

t h e o r y  t h a t  a rg u e s  f o r  t o t a l  c o n t r o l  by t h e  r u l i n g  c l a s s ,  

o r  fo r  no c o n t r o l  a t  a l l ,  but  one t h a t  r e c o g n iz e s  bo th  t h e  

s t r e n g t h  and t h e  l i m i t a t i o n s  o f  r u l i n g  c l a s s  i n f l u e n c e  on 

t h e  l e g a l  o r d e r  (p .  144) .  D e sp i te  Chambliss  and Se idm an 's  

d i s m i s s a l  o f  t h e  p l u r a l i s t  and r u l i n g  c l a s s  t h e o r i e s ,  i t  

must be noted t h a t  o t h e r  a u th o r s  have produced f a i r l y  

c onv inc ing  arguments f o r  t h e s e  p e r s p e c t i v e s .  H a l l ,  (1952) 

who provided  a p l u r a l i s t  view of  law c r e a t i o n  showed how 

t h e  c o u r t s  make law, not  merely  i n t e r p r e t  i t ,  and how 

s o c i a l  and economic c o n d i t i o n s  shape t h e  law; t h u s ,  law 

r e f l e c t s  s o c i e t y ' s  v a lu e s  and needs .

Vhat Chambliss  and Seidman (1971) do o f f e r  i s  a  t h i r d  

t h e o r y  of  law c r e a t i o n ,  a  d i a l e c t i c  t h e o r y ,  in  which t h e  

impetus t o  s o c i a l  change — one o f  which i s  t h e  c r e a t i o n  of  

law — i s  s a id  t o  a r i s e  from th e  dynamics o f  e x i s t i n g  

c o n t r a d i c t o r y  e lem ents  in  t h e  s o c i e t y ,  n a t i o n ,  h i s t o r i c a l  

p e r i o d ,  a n d /o r  economic sys tem . Peop le  i n t e r a c t  and r e a c t  

t o  t h e s e  c o n t r a d i c t i o n s  and t h e i r  a t t e n d a n t  r e s o u r c e s  and 

c o n s t r a i n t s ,  and one element  or  outcome o f  t h i s  r e sp o n se  i s  

t h e  making o f  law.

The c r e a t i o n  o f  law r e p r e s e n t s  a momentary r e s o l u t i o n  

o f  t h e  c o n t r a d i c t i o n s  i n h e r e n t  in  t h e  s o c i a l  sys tem .
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However, t h e  law as  a n e g o t i a t e d  compromise g e n e r a t e s  over  

t im e  new c o n t r a d i c t i o n s .  This  g iv e s  t o  law some dynamic 

and a d a p t iv e  q u a l i t i e s  which e x i s t  in  modern s o c i e t y .

The r a d i c a l  p l u r a l i s t  view r e p r e s e n te d  by Friedman 

(1977) a rg u es  t h a t  law r e f l e c t s  a s t r u g g l e  of  competing 

i n t e r e s t  groups some o f  whom a re  more powerful  th an  o t h e r s .  

He sa y s  t h a t  "What makes law i s  not  p u b l i c  o p in io n  in  th e  

a b s t r a c t ,  but  p u b l i c  op in io n  in  th e  s e n se  o f  e x e r t e d  s o c i a l  

f o r c e "  ( p . 9 9 ) .  For Friedman (1977) i t  i s  e s s e n t i a l  t o  

r e c o g n iz e  t h a t  some groups ,  some s o c i a l  c l a s s e s ,  w i l l  be 

more s u c c e s s f u l  in  e x e r t i n g  s o c i a l  f o r c e  than  w i l l  o t h e r s .  

Determining  which s o c i a l  group p o s s e s s e s  power in  g r e a t e r  

amounts th a n  o t h e r s  i s  e v id en t  in  whether t h e y  ge t  laws 

r e f l e c t i n g  and p r o t e c t i n g  t h e i r  i n t e r e s t s  e n a c te d .  The 

r a d i c a l  p l u r a l i s t  p o s i t i o n  has some t r u t h  but  i t  app ea rs  t o  

be t r i v i a l l y  t r u e  and un in fo rm a t iv e  on key q u e s t io n s  about 

t h e  increm ents  o f  power o f  s o c i a l  g roups .

S i m i l a r l y ,  M arxis t  e l i t e  t h e o r i e s  which t r e a t  t h e  law 

a s  a r e f l e c t i o n  and in s t rum en t  o f  r u l i n g  c l a s s  i n t e r e s t s  

t o o  o f t e n  assume t h a t  (a )  t h e r e  e x i s t s  a homogeneous r u l i n g  

c l a s s ,  and (b) t h a t  i t s  i n t e r e s t s  a r e  t h e  same f o r  a l l  

groups composing i t .  The e m p i r i c a l  ev idence  f a i l s  t o  

v a l i d a t e  e i t h e r  of  t h e s e  two b a s i c  t e n e t s  of  f a i t h  o f  th e  

M arx is t  t h e o r y  (Chambliss ,  1981).
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The P ro c e s s  of  Lawmaking

When i t  comes t o  law making t h e  mechanics of  t h e  

p ro c e s s  a r e  as  im por tan t  as  t h e  s o c i a l  f o r c e s  and groups 

behind p a r t i c u l a r  p i e c e s  o f  l e g i s l a t i o n .  As Neely (1981) 

n o t e s  " L e g i s l a t u r e s  have i n t e n t i o n a l l y  designed a 

cumbersome p rocedure  f o r  them se lv es  in  comparison t o  t h e  

f a i r l y  s t r e a m l in e d  p rocedure  o f  t h e  c o u r t s ,  because  th ey  

wish t o  f r u s t r a t e  t h e  passage  of  s p e c i a l  i n t e r e s t  

l e g i s l a t i o n "  ( p . 4 9 ) .  O f te n ,  l e g i s l a t i v e  b o d ies  s e r v e  as  

" r e f e r e e s "  in  a s t r u g g l e  between and among s p e c i a l  i n t e r e s t  

groups locked in  combat over  b i l l s  th e y  suppor t  which 

u s u a l l y  p r o t e c t  o r  enhance t h e i r  s p e c i a l  p r i v i l e g e s .  In 

t h e  case  o f  money l a u n d e r in g ,  i t  might be supposed t h a t  t h e  

u su a l  n e g a t iv e  p ro c e s s  o f  a l e g i s l a t u r e  might be suspended 

in  th e  case  of  l e g i s l a t i o n  p re su m p t iv e ly  assumed t o  be in  

t h e  g e n e r a l  i n t e r e s t .  Laws des igned  t o  curb  crime o r  

c o n s t r i c t  c r i m i n a l l y  ga ined  p r o f i t s  from g e n e r a t i n g  more 

w ea l th  should  be ,  i t  may be supposed ,  e n t h u s i a s t i c a l l y  

suppor ted  a t  a l l  l e v e l s  o f  t h e  law making p rocess  from 

Congress ,  th rough  t h e  C o u r t s ,  law enforcement a g e n c ie s ,  and 

among t h o s e  in  th e  p u b l i c  (banking i n s t i t u t i o n s  and 

o r d in a r y  c i t i z e n s )  whom most would b e l i e v e  t o  be a d v e r s e ly  

a f f e c t e d  should  t h e  a c t i v i t y  go on u n c o n t r o l l e d .

The r e c e n t  U.S. P r e s i d e n t ' s  Commission on Organized 

Crime (1984) chose money l a u n d e r in g  as  t h e  s u b j e c t  of  i t s  

f i r s t  r e p o r t .  The emphasis on money la u n d e r in g  s u g g e s t s
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i t s  impor tance  a s  a c r i m i n a l  a c t i v i t y  t h a t  r e q u i r e s  s e r i o u s  

c o n s i d e r a t i o n .

C r e a t in g  a s u b t e r f u g e  about  t h e  o r i g i n s  o f  i l l i c i t  

money i s  c e n t r a l  t o  t h e  o p e r a t i o n s  o f  money l a u n d e r in g  

schemes t h a t  seek  t o  p l a c e  such monies i n t o  t h e  l e g i t i m a t e  

sphe re  (Karchmer, 1985) .  The f a c t  t h a t  a P r e s i d e n t i a l l y  

sponsored  commission o f  g r e a t  p r e s t i g e  s e l e c t s  money 

l a u n d e r in g  a s  a major c r i m i n a l  problem might lead  t o  t h e  

e x p e c t a t i o n  t h a t  o f f i c i a l  resp o n se  in  t h e  form of  

l e g i s l a t i o n  and agency a c t i o n s  would be s w i f t  and d e c i s i v e .  

As w i l l  be s e e n ,  t h e  i d e n t i f i c a t i o n  o f  a problem and th e  

c r e a t i o n  o f  l e g a l  and enforcement  i n s t r u m e n t s  t o  cope w i th  

i t  a re  com pl ica ted  m a t t e r s  not  e a s i l y  c o o r d i n a t e d .

Money Launder ing  as  a S o c i a l  Problem

An approach t o  money l a u n d e r in g  and t h e  governmenta l  

r e a c t i o n  t o  i t  i s  t o  unde rs tand  th e  phenomenon a s  a s o c i a l  

problem. Money l a u n d e r in g  has  been d e f in e d  a s  an 

u n d e s i r a b l e  c o n d i t i o n  judged by members o f  t h e  community to  

be so i n t o l e r a b l e  such t h a t  i t  r e q u i r e s  group a c t i o n  f o r  

i t s  r e s o l u t i o n .  However, t h e  i s s u e  i s  not  a s  s im p le  a s  i t  

seems. C o n d i t io n s  i d e n t i f i e d  by some a s  ha rm fu l  t o  a l l  

segments o f  s o c i e t y  may be seen  as  harm ful  by o t h e r s  a s  

w e l l ,  bu t  t h e  rem edies  proposed may a l s o  be seen  as  

e x e c e s s i v e ,  u n necessa ry  or i n e f f e c t i v e .  With s o l u t i o n s  t o  

problems in v o lv in g  governmenta l  i n t r u s i o n  or  i n t e r v e n t i o n
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and r e g u l a t i o n  o f  f r e e ,  l e g i t i m a t e  e n t e r p r i s e s ,  t h e  very  

p r o c e s s e s  o f  c i v i c  c o n t r o l  and p r e v e n t io n  c r e a t e  problems 

f o r  some groups  w i t h in  t h e  community. D o u b t l e s s ,  bankers  

and f i n a n c i a l  i n s t i t u t i o n s  oppose money l a u n d e r in g  crime in  

p r i n c i p l e ,  t h e i r  re sp o n se  however,  t o  t h e  methods des igned  

t o  c u r t a i n  o r  e r a d i c a t e  t h e s e  c r im es  may be q u a l i f i e d  by 

t h e i r  s e l f  i n t e r e s t s .

Beginning  in  t h e  1 9 6 0 's  a d ram a t ic  i n c r e a s e  in  s u r p lu s  

United  S t a t e s  d o l l a r s  appeared  in  t h e  banking sys tems of  

many drug so u rce  c o u n t r i e s  such a s  Columbia,  B o l i v i a ,

Panama and T h a i la n d .  The government e s t im a te d  th e  

f o l lo w in g .  (See Table  2 . 1 ) :

Table  2 .1

U.S. CUSTOMS SERVICE

YEAR DRUG SOURCE NATIONAL SURPLUS % change
( c o n s t a n t  1970 d o l l a r s )

'67 $ 545,000 M i l l .
'68 $ 585,000 M i l l . 7.3%
'69 $ 660,000 M i l l . 12.8%
'70 $ 790,000 M i l l . 19.6%
'71 $ 890,000 M i l l . 12.6%
'72 $ 1 ,010 ,000  M i l l . 13.4%
'73 $ 1 ,190 ,000  M i l l . 17.8%
'74 $ 1 ,400 ,000  M i l l . 17.6%
'75 $ 1 ,640 ,000  M i l l . 17.1%
'76 $ 1 ,950 ,000  M i l l . 18.9%
'77 $ 2 ,230 ,000  M i l l . 14.3%

SOUKCE:
U.S. Customs S e r v i c e ,  Handbook f o r  S p e c ia l  Agen ts ,  1983.
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Gauging t h e  magni tude o f  t h e  problem i t s e l f  i s  

d i f f i c u l t .  F u r t h e r ,  t h e  sh e e r  f requency  o f  money 

l a u n d e r in g  t r a n s a c t i o n s  may not  be a good measure  o f  t h e i r  

s i g n i f i c a n c e  and t h r e a t .  Another f e a t u r e  in  t h e  a n a l y s i s  

o f  money l a u n d e r in g  a c t i v i t i e s  answers t h e  q u e s t i o n ,  who 

a re  t h e  peop le  t h a t  d e f in e  t h e  problem and de te rm ine  t h a t  

theire  i s  a major  d i s c rep a n cy  between s o c i a l  norms and 

s o c i a l  r e a l i t i e s ?

As might be a n t i c i p a t e d ,  t h e  banking i n d u s t r y  

e x p re s s e d  concern  about  governmental  i n c u r s i o n  i n t o  t h e  

p r iv a c y  of banking t r a n s a c t i o n  r e c o r d s .  While t h e r e  i s  a 

r e c o g n i t i o n  o f  t h e  problem t h e  s o l u t i o n s  advanced by 

a d v o c a te s  o f  t h e  Bank Secrecy Act of 1970 and i t s  amended 

v e r s i o n  in  1981 have produced o b j e c t i o n s '  from th e  banking 

i n t e r e s t s .  The U.S. P r e s i d e n t ' s  Commission on th e  Cash 

C onnec t ion ,  Organized Crime, F i n a n c i a l  I n s t i t u t i o n s  and 

Money L aunder ing ,  1984, o f f e r e d  a s e r i e s  of  amendments t o  

c u r r e n t  money la u n d e r in g  l e g i s l a t i o n  which s u b s t a n t i a l l y  

i n c r e a s e d  t h e  p e n a l t i e s  on o f f i c e r s  and employees of  

f i n a n c i a l  i n s t i t u t i o n s  c o r r u p te d  by money l a u n d e r in g .  In  

e f f e c t ,  i t  c a l l e d  fo r  in c re a s e d  c r im in a l  p e n a l t i e s .  What 

was recommended provoked a r e a c t i o n  from t h e  banking 

community.

The r e p o r t  noted  t h a t :

The e f f e c t s  o f  money l a u n d e r in g  do not  j u s t i f y  th e  

b e l i e f  t h a t  a h i g h ly  l im i t e d  scheme of  F e d e ra l  r e g u l a t i o n ,
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s t a n d in g  a lo n e ,  w i l l  s u f f i c e  t o  d e a l  w i th  t h e  problem. The 

complex and sometimes in g en io us  t e c h n iq u e s  o f  p r o f e s s i o n a l  

money l a u n d e r e r s  make i t  p o s s i b l e  f o r  drug t r a f f i c k e r s  and 

o t h e r  c r i m i n a l s  t o  conduct  i l l e g a l  a c t i v i t i e s  w i th  

s u b s t a n t i a l  con f id en ce  t h a t  t h e  p r o f i t s  from such 

a c t i v i t i e s  can be sa feguarded  from d e t e c t i o n  and s e i z u r e  of  

law enforcement  a g e n c ie s .  Moreover, money l a u n d e r in g  

i n v a r i a b l y  has a d e l e t e r i o u s  e f f e c t  upon th e  f i n a n c i a l  

community. By c o r r u p t i n g  o f f i c i a l s  and employees of  

f i n a n c i a l  i n s t i t u t i o n s  in  f u r t h e r a n c e  of  l a u n d e r in g  

schemes, money l a u n d e r e r s  undermine t h e  i n t e g r i t y  o f  t h o s e  

i n s t i t u t i o n s  and, i f  d isco vered  by law enforcement 

a g e n c ie s ,  can r u i n  t h e  r e p u t a t i o n s  of  th o s e  i n s t i t u t i o n s  

fo r  soundness and prudent  judgment (p .  6 2 ) .

The l e g i s l a t i o n  proposed by t h e  P r e s i d e n t ’s Commission 

Report  of  1984 i s  comprehensive in  p r o h i b i t i n g  t h e  conduct 

o f  t r a n s a c t i o n s  in v o lv in g  monetary in s t r u m e n t s  where 

p e rso ns  doing t r a n s a c t i o n s  have c r i m in a l  i n t e n t ,  or  seek  to  

f u r t h e r  c r im in a l  a c t i v i t i e s  th ro u gh  e i t h e r  d i r e c t  

a s s i s t a n c e  or  i n d i r e c t l y  by f a c i l i t a t i n g  t h e i r  conduct .

The reach  o f  t h e  government would s u b s t a n t i a l l y  i n c r e a s e  

w i th  t h e s e  l e g a l  i n n o v a t io n s .

The c ircum ven t ion  o f  t h e  r e p o r t i n g  re q u i re m e n ts  o f  t h e  

Bank Secrecy  Act has  been th e  s u b j e c t  o f  s e v e r a l  c o u r t  

c a s e s .  The m isu n d e rs ta n d in g s  and breakdown in  c o o p e ra t io n  

between f e d e r a l  ag en c ie s  and banking i n s t i t u t i o n s  i s
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e v id e n t  in  t h e  r e l u c t a n c e  o f  T rea su ry  Department o f f i c i a l s  

t o  f u l f i l l  p r o v i s i o n s  o f  amnesty f o r  banking o f f i c i a l s  who 

had f a i l e d  t o  f i l e  cu r re n cy  t r a n s f e r  i n f o r m a t io n  p r i o r  t o  

1985 (R icks ,  1985) .

There  a r e  many c r i m in a l  problems fo r  which t h e r e  i s  a 

g e n e r a l  consensus  about  c a u s e s ,  c o n t r o l ,  t r e a tm e n t  and 

e r a d i c a t i o n .  Murder, drug t r a f f i c k i n g  and r a c k e t e e r i n g  a re  

c r im es  t h a t  have been t r a d i t i o n a l l y  d e s c r ib e d  as  o r g a n i z e d . 

Organized c r i m in a l  groups have c o r r e c t l y  been i d e n t i f i e d  as  

hav ing  "muscled i n to "  " p e n e t r a t e d "  and " i n f i l t r a t e d "  t r a d e  

u n io n s ,  t r u c k i n g  and c a s in o  o p e r a t i o n s ,  r e t a i l  food 

b u s i n e s s ,  t h e  t o x i c  waste  i n d u s t r y  and pornography (R e u te r ,  

1987; Block and S c a r p e t t i ,  1985; T rebach ,  1987; K e l ly ,  

1987) .  But t h i s  i s  s c a r c e l y  a p p r o p r i a t e  in  coming t o  g r i p s  

w i th  t h e  c r i m i n a l i t y  a s s o c i a t e d  w i th  f i n a n c i a l  and banking 

i n s t i t u t i o n s .  The banks a r e  not  b e ing  " i n f i l t r a t e d "  in  t h e  

same way t h a t  m o zza re l la  cheese  companies and p i z z a  p a r l o r s  

were some t im e  ago to  f a c i l i t a t e  drug t r a f f i c k i n g  and t o  

l au n d e r  i l l i c i t  monies ea rned  th e r e f o rm  (U.S.  P r e s i d e n t ' s  

Commission, on Organized Crime: The Cash C o n nec t io n ,

1984) .

I t  i s  u n d e rs t a n d a b le  why th e  banking i n s t i t u t i o n s  a r e  

r e l u c t a n t  t o  acc ep t  what many bankers  f e e l  a r e  d ra c o n ia n  

measures  in  d e a l in g  with  money la u n d e r in g  and th e  tendency 

t o  s e e  banks a s  mechanisms fo r  t h e  d i s g u i s i n g  and 

t r a n s f e r r i n g  i l l i c i t  monies th ro u gh  l e g a l  c h a n n e l s .  A
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consequence h a s  been t h a t  proposed  s t a t u t e s  which seem 

e f f e c t i v e  from a law enfo rcem ent  p e r s p e c t i v e  a r e  p e rc e iv e d  

a s  dangerous  i n t r u s i o n s  i n t o  t h e  s a n c t i t y  o f  p r i v a c y  which 

h a s  been a h a l lm a rk  o f  b a n k in g .

The C o n f l i c t  P e r s p e c t i v e  I

How th e n  does  th e  i n h e r e n t  c o n f l i c t  between banking  

i n t e r e s t s  and law enforcem ent  a g e n c i e s  d e te rm in e ,  i n f l u e n c e  

and c o n d i t i o n  t h e  c o n s t r u c t i o n  o f  t h e  norm at ive  s t r u c t u r e  

o f  r u l e s  ( laws and s t a t u e s )  t h a t  d e f in e  c r i m in a l  b e h a v io r?

A d ram a t ic  app ro ach ,  a t  l e a s t  i n  regard  t o  c r i m i n a l  p o l i c y ,  

i s  t h a t  o f  Quinney (1974) .  His t h e o r i z i n g  se eks  t o  

d e l i n e a t e  t h e  p r i n c i p a l  a r c h i t e c t s  behind laws and t h e i r  

m o t iv es  and b i a s e s .  He a s k s :  What i s  t h e  economic and

p o l i t i c a l  n a tu r e  o f  c r i m i n a l  p o l i c y  making in  America? My 

argument i s  t h a t  t h e  r u l i n g  c l a s s  fo rm u la te s  c r i m in a l  

p o l i c y  f o r  t h e  p r e s e r v a t i o n  o f  domestic  o r d e r ,  an o r d e r  

t h a t  assumes t h e  s o c i a l  and economic hegemony o f  t h e  

c a p i t a l i s t  sys tem ( p .  5 9 ) .

The r u l i n g  c l a s s ,  t h e  argument s t a t e s ,  i s  a b le  

d i r e c t l y  or  i n d i r e c t l y  th rou g h  i t s  economic and p o l i t i c a l  

power to  d e f in e  t h e  p o l i t i c a l  o r d e r .  I t  u se s  i t s  power to  

p e r p e t u a t e  t h e  c a p i t a l i s t  s o c i a l  system by p r e s c r i b i n g  

which a c t s  o r  a c t o r s  w i l l  be deemed c r i m i n a l .  A l e s s  r i p e  

c o n f l i c t  argument where i d e o l o g i c a l  d im ensions  a r e  t am er ,  

i s  t h a t  o f  S e l l i n  (1 9 3 8 ) .  For S e l l i n  (1938) ,  c o n f l i c t s  may
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develop  in  a number o f  ways. Of p r im ary  importance h e r e  i s  

t h e  c o n f l i c t  t h a t  emerges ove r  "conduc t"  norms. What i s  

customary b e h a v io r  w i t h i n  a s m a l l  community may be regarded  

as  i l l e g a l  by t h e  dominant group which i s  in  a  p o s i t i o n  to  

l e g a l l y  d e f i n e  c r i m i n a l i t y .  The law t o o ,  t h e  b a s i s  f o r  

d e f i n i n g  c r i m i n a l i t y ,  i s  i t s e l f  a p ro d u c t  o f  conduct  norms. 

According t o  S e l l i n ,  t h e  c r i m i n a l  law i s  a mechanism 

whereby one group may coerce  adherence  t o  i t s  norms. His 

e x p la n a t i o n  o f  t h i s  i s  worth examining;  Among th e  v a r io u s  

i n s t r u m e n t a l i t i e s  which s o c i a l  g roups  have evolved to  

s e cu re  co n fo rm i ty  in  t h e  conduct  o f  t h e i r  members, t h e  

c r i m i n a l  law o c c u p ie s  an im p o r tan t  p l a c e ,  f o r  i t s  norms a re  

b ind ing  upon a l l  who l i v e  w i t h i n  t h e  p o l i t i c a l  b o u n d a r ie s  

o f  a s t a t e  and a re  en fo rced  th rou g h  t h e  c o e r c i v e  power of  

th e  s t a t e .  The c r i m i n a l  law may be rega rded  a s  in  p a r t  a 

body of  r u l e s  which p r o h i b i t  s p e c i f i c  forms o f  conduct  and 

i n d i c a t e  punishment f o r  v i o l a t i o n s .  The c h a r a c t e r  o f  t h e s e  

r u l e s ,  t h e  kind o r  t y p e  of conduct  t h e y  p r o h i b i t ,  t h e  

n a tu re  o f  th e  s a n c t i o n  a t t a c h e d  to  t h e i r  v i o l a t i o n ,  e t c .  

depend upon th e  c h a r a c t e r  and i n t e r e s t s  o f  t h o s e  groups  in 

t h e  p o p u la t io n  which i n f lu e n c e  l e g i s l a t i o n .  In some s t a t e s  

t h e s e  groups  may compromise th e  m a j o r i t y ,  in  o t h e r s  a 

m i n o r i t y ,  bu t  th e  s o c i a l  v a lu e s  which r e c e iv e  th e  

p r o t e c t i o n  o f  t h e  c r i m i n a l  law a re  u l t i m a t e l y  those  which 

a re  t r e a s u r e d  by dominant i n t e r e s t  g roups  (p .  21 ) .

The i m p l i c a t i o n s  o f  S e l l i n ' s  views have been
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e l a b o r a t e d  by o t h e r s  (Kadish ,  1967; Wolfgang, 1966) .  An 

a c t  c o d i f i e d  as  c r i m in a l  by law r e f l e c t s  c u l t u r a l  p a t t e r n s  

b e l i e v e d  t o  be u n a ccep tab le  w i t h in  t h e  norm at ive  s o c i a l  

s t r u c t u r e .  The s t r u c t u r e  i s  no t  s t a t i c  bu t  f l e x i b l e  and 

i t s  c o n te n t  may be unders tood  a s  a r e f l e c t i o n  o f  t h e  

c o n ce rn s  o f  v a r io u s  i n t e r e s t  groups composing th e  s o c i e t y .

From t h i s  p e r s p e c t i v e ,  th e  laws which d e f i n e  

i l l e g a l i t y  a re  viewed as  t h e  p ro d uc t  o f  v a lu e  c o n f l i c t s  and 

p o l i t i c a l  a c t i v i t y .  I t  i s  a l s o  assumed by a d h e r e n t s  o f  

t h i s  view t h a t  t h e  same p o l i t i c a l  f o r c e s  i n s t r u m e n t a l  in  

t h e  implementa t ion  o f  law p la y  a  r o l e  in  i t s  e nac tm en t .  As

Chambliss and Seidman (1971) ,  c la im ,  every  d e t a i l e d  s tudy  

o f  t h e  emergence of l e g a l  codes  shows th e  importance o f  

a c t i v i t i e s  o f  s p e c i a l  i n t e r e s t  groups  (no t  in t h e  p u b l i c  

i n t e r e s t  per  se )  in  th e  fo rm u la t io n  o f  l e g i s l a t i o n .

The C o n f l i c t  P e r s p e c t i v e  I I

R e f l e c t in g  t h e  assum pt ions  o f  t h e  c o n f l i c t  p e r s p e c t i v e  

developed from a n a ly s e s  o f  c u l t u r a l  d i f f e r e n c e s ,  Quinney 

(1970) has  proposed a th e o ry  o f  th e  s o c i a l  r e a l i t y  o f  

c r im e .  As w i th  h i s  t h e o r e t i c a l  p r e c e d e s s o r s ,  t h e  s t a r t i n g  

p o i n t s  o f  Quinney! s view a re  embryonic.  Crime f o r  him " i s  

a d e f i n i t i o n  of  human conduct t h a t  i s  c r e a t e d  by a u th o r i z e d  

a g e n t s  in  a p o l i t i c a l l y  o rgan ized  s o c i e t y "  (Quinney, p.

1 5 ) .  Crime a s  o f f i c i a l l y  determined i s  a d e f i n i t i o n  of  

b e h a v io r  c o n fe r r e d  by th ose  in  power.  Agents o f  th e  law

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



37

( l e g i s l a t o r s ,  p o l i c e ,  p r o s e c u t o r s ,  ju dg es )  a r e  r e s p o n s i b l e  

f o r  fo rm u la t in g  t h e  a d m i n i s t r a t i o n  of  t h e  c r i m i n a l  law.

With t h e  c r e a t i o n  and a p p l i c a t i o n s  o f  t h e s e  d e f i n i t i o n s  o f  

c r im e ,  p e rso ns  and b e h a v io r s  may become c r i m i n a l .

Quinney (1970) goes on t o  p rom ulga te  a n o th e r  

" p r o p o s i t i o n . "  "Cr im ina l  d e f i n i t i o n s , "  he  s a y s ,  " d e s c r i b e  

b e h a v io r s  t h a t  c o n f l i c t  w i th  t h e  i n t e r e s t s  o f  th e  segments 

o f  s o c i e t y  t h a t  have t h e  power t o  shape p u b l i c  p o l i c y "  (p .

1 6 ) .  These d e f i n i t i o n s  a r e  u l t i m a t e l y  in c o r p o r a te d  i n t o  

t h e  c r i m in a l  law. F u r th e rm o re ,  i t  may be supposed t h a t  

d e f i n i t i o n s  o f  c r im e change a s  t h e  i n t e r e s t s  o f  t h e  

dominant c l a s s e s  change.  There  a r e  o t h e r  i m p l i c a t i o n s  a s  

w e l l .

The powerful  i n t e r e s t s  a r e  r e f l e c t e d  not  on ly  in t h e  

d e f i n i t i o n s  o f  c r ime and t h e  p e n a l  s a n c t i o n s  a t t a c h e d  t o  

them, but  in th e  l e g a l  p o l i c i e s  on h a n d l in g  th o se  de f in ed  

a s  c r i m i n a l s .  P ro c e d u ra l  r u l e s  a r e  c r e a t e d  f o r  e n f o r c in g  

and a d m in i s t e r in g  th e  c r i m i n a l  law. P o l i c i e s  a r e  a l s o  

e s t a b l i s h e d  fo r  t r e a t i n g  and p u n ish in g  t h e  c r i m i n a l l y  

d e f i n e d ,  and fo r  programs t o  c o n t r o l  and p re v e n t  c r im e .

From th e  i n i t i a l  d e f i n i t i o n s  o f  crime t o  t h e  p r e v e n t io n  and 

p e n a l  programs,  th o se  who have power r e g u l a t e  t h e  b eh av io r  

o f  th o se  w i thou t  i t .

Quinney (1970) goes on:  " C r im in a l  d e f i n i t i o n s  a re

a p p l i e d  by th e  segments o f  s o c i e t y  t h a t  have t h e  power t o  

shape  t h e  enforcement  and a d m i n i s t r a t i o n  o f  c r i m i n a l  law"
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(p .  1 8 ) .  In t h e  case  o f  t h e  Bank S e c recy  A c ts  o f  1970 and 

1981, th o s e  p rop o s ing  t h e  l e g i s l a t i o n  and t h e  machinery f o r  

en fo rcem en t ,  namely th e  law en fo rcem en t  community, a r e  in 

c o n f l i c t  w i th  t h e  very  f o r c e s  Quinney and o t h e r  

i d e o l o g i c a l l y  committed s o c i a l  t h i n k e r s  would i d e n t i f y  a s  

t h e  most pow erfu l  segments  o f  s o c i e t y .  T h is  i d e o l o g i c a l  

anomaly does not  i n v a l i d a t e  t h e  e s s e n c e  o f  t h e  th eo ry  

e x p la in in g  th e  o r g a n i z a t i o n  o f  law, however. The th e o ry  

can be rescued  from i t s  i d e o l o g i c a l  h a b i t a t .  I t s  

e x p la n a to ry  a p p a r a t u s  o f  t h e  dynamics o f  t h e  s t r u g g l e  over 

v a lu e s  and r u l e s  between c o n te n d in g  p a r t i e s  a s  groups  can 

be u s e f u l l y  employed to  u n de rs tan d  how a c o n f l i c t  de v e lo p s ;  

what i t s  e f f e c t s  a r e  on t h e  p a r t i c i p a n t s ,  and whether  such 

c o n f l i c t  i s  d e s t r u c t i v e  of  s o c i a l  r e l a t i o n s h i p s  and 

s t a b i l i t y .  These and many o t h e r  q u e s t i o n s  a r e  g e n e ra te d  by 

t h e  c o n f l i c t  p e r s p e c t i v e .  As Coser  shows (1964) ,  c o n f l i c t  

only in  i t s  n e g a t iv e  d im ens ions  a s  t e a r i n g  a p a r t  

r e l a t i o n s h i p s  and t h i s  p e r s p e c t i v e  i s  d e f i c i e n t .  C o n f l i c t s  

may c o n t r i b u t e  and may i n t e g r a t e  fo rm er ly  d i s p a r a t e  members 

o f  g roups .  In  t h e  c a se  o f  t h e  money l a u n d e r in g  c o n t r o l  

l e g i s l a t i o n ,  t h e  t h r e a t  p e rc e iv e d  by b a n k e rs  may have 

se rved  t o  weld them i n to  a community o f  l ike -m inded  

i n d i v i d u a l s  o rg a n iz e d  i n t o  c l e a r l y  d e f in e d  groups in  

o p p o s i t i o n  t o  laws t h a t  c o l l e c t i v e l y  t h r e a t e n  t h e i r  

autonomy and o p e r a t i o n a l  p r o c e s s e s .  Moreover,  t h e  c o n f l i c t  

over  money l a u n d e r in g  l e g i s l a t i o n  may s e r v e  t o  b u i ld  th e

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



39

i n t e r n a l  c o h es io n  no t  only  o f  banking  i n s t i t u t i o n s ,  t h a t  in
*

normal b u s i n e s s  c o n d i t i o n s ,  a r e  in  c o m p e t i t io n  w ith  one 

a n o t h e r ,  bu t  a l s o  among law enforcem ent  groups  where 

a c t i v i t i e s  do n o t  a lways smoothly mesh. In  a n o th e r  r e l a t e d  

s e n s e ,  t h e  s t r u g g l e  over  money la u n d e r in g  l e g i s l a t i o n  may 

b ind  t h e  a n t a g o n i s t s .  The ve ry  a c t  o f  e n t e r i n g  in to  

c o n f l i c t  w i th  t h e  law enforcem ent  a g e n c ie s  and l e g i s l a t o r s  

may e s t a b l i s h  r e l a t i o n s  where none may have e x i s t e d  b e f o r e .  

In  th e  f i r s t  p l a c e ,  t h e  very  o p p o s i t i o n  t o  money l a u n d e r in g  

c o n t r o l s  d e n o te s  t h a t  t h e r e  e x i s t s  a common o b j e c t  o f  

c o n t e n t i o n .  C o n f l i c t  over t h e  r u l e s  govern ing  d i s c l o s u r e s  

and t r a n s f e r s  o f  monetary and f i n a n c i a l  d e p o s i t s  and 

d i sb u rse m en ts  im p l ie s  t h a t  b o th  p a r t i e s  t o  t h e  c o n f l i c t  

a c c e p t  t h e  idea  of  r e g u l a t o r y  c o n t r o l s  in g e n e r a l  and 

s t a t u t o r y  p r o v i s i o n s  r e g a rd in g  t h e  im plem enta t ion  o f  t h e s e  

c o n t r o l s .  What th ey  appear  to  be f i g h t i n g  about  i s  not  t h e  

p r i n c i p l e  o f  r e g u l a t i o n ,  but  i t s  a p p l i c a t i o n  in  s p e c i f i c  

c a s e s .

The c o n f l i c t  between a g e n c i e s  o f  t h e  government and 

t h e  banking  i n t e r e s t s  over  r e p o r t i n g  p r o v i s i o n s  in  t h e  

s t a t u t o r y  c o n t r o l s  may be s a id  t o  be " p r o d u c t i v e 1’ r a t h e r  

t h a n  d e s t r u c t i v e  in  a t  l e a s t  t h e s e  connec ted  ways: F i r s t ,

t h e  c o n f l i c t  o v e r  s p e c i f i c  p r o v i s i o n s  in t h e  se c re c y  

l e g i s l a t i o n  may lead to  th e  m o d i f i c a t i o n  and t h e  c r e a t i o n  

o f  new law which i s  more germane t o  t h e  a c t u a l  c o n d i t i o n s  

and p r o c e s s e s  o f  money l a u n d e r in g .  Second, t h e  a p p l i c a t i o n
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o f  new and m odif ied  r u l e s  l e a d s  t o  t h e  growth o f  new 

i n s t i t u t i o n a l  s t r u c t u r e s  c e n t e r i n g  on th e  enforcement  o f  

t h e s e  i n s t r u m e n t s .

I t  i s  noted  above t h a t  one p o t e n t i a l  outcome to  be 

i n v e s t i g a t e d  co n ce rn s  t h e  e x te n t  to  which t h e  a n t a g o n i s t s  

in  th e  c o n f l i c t  a r e  "bound t o g e t h e r "  because  o f  t h e i r  

involvement in  t h e  law. They i n t e r e a c t  " s t r a t e g i c a l l y "  in 

Goffman's  words:  "One p a r t  o f  s t r a t e g i c  i n t e r a c t i o n

c o n s i s t s  o f  c o n c r e t e  c o u r s e s  o f  a c t i o n  taken  in  t h e  r e a l  

world t h a t  c o n s t r a i n s  t h e  p a r t i e s ;  t h e  o t h e r  p a r t ,  which 

h a s  no more i n t r i n s i c  r e l a t i o n  t o  communication th an  t h e  

f i r s t ,  c o n s i s t s  o f  a s p e c i a l  kind of  d e c i s i o n  making; 

d e c i s i o n s  made by d i r e c t l y  o r i e n t i n g  o n e s e l f  t o  t h e  o t h e r  

p a r t i e s  and g iv in g  weight to  t h e i r  s i t u a t i o n  a s  t h e y  would 

seem t o  see  i t ,  in c lu d in g  t h e i r  g iv in g  weight t o  o n e ' s  own" 

(Goffman 1969 p. 101) .  Mutual a s se s sm e n ts  conce rn ing  t h e  

c r e d i b i l i t y  o f  t h e  c o n ten d in g  p a r t i e s  c la im s  moves bo th  

p a r t i e s  c l o s e r  to  a common ground fo r  d i s c u s s i o n ,  debate  

and r e s o l u t i o n .

The p r o c e s s  o f  drawing c l o s e r  t o g e t h e r  t o  engage in 

d i s p u t a t i o n  over laws a f f e c t i n g  b o th  p a r t i e s  i s  bu t  one 

f a c e t  o f  t h e  e f f e c t s  o f  t h e  c o n f l i c t .  Another  s t r u c t u r a l  

a s p e c t  o f  t h e  c o n f l i c t  i n v o lv e s  th e  fo rm at ion  o f  c o a l i t i o n s  

o f  bank ers  and a l l i a n c e  b u i l d i n g  among law enforcement  

a g e n t s .  The law enforcement  a g e n c ie s  have c a l l e d  p u b l i c  

a t t e n t i o n  to  o rgan ized  c r i m in a l  i n f i l t r a t i o n s  i n to
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l e g i t i m a t e  b u s i n e s s .  The f e d e r a l  s t r i k e  f o r c e s ,  r a c k e t s  

bureaus  and s p e c i a l  o rg an ized  crime s e c t i o n s  in p o l i c e  

depa r tm en ts  have emphasized th e  importance  o f  t h e  problem. 

By th e s e  and o t h e r  means, law enforcem ent  p r o f e s s i o n a l s  

manage t o  convey t o  t h e  American p u b l i c  t h a t  o rg an ized  

c r i m i n a l i t y  i s  no t  simply gangs o f  hoodlums b u t  a 

s o p h i s t i c a t e d  s i n i s t e r  t h r e a t  t o  b a s i c  i n s t i t u t i o n s .  I t  

was v ig o r o u s ly  argued t h a t  t h e  enormous power o f  i l l i c i t  

w ea l th  cou ld  undermine t h e  economic i n f r a s t r u c t u r e  o f  t h e  

n a t i o n .  Thus,  t h e  law enforcement  community t h a t  lacked 

t h e  b a s i c  enforcement  t o o l s  and r e s o u r c e s  ( w i r e t r a p s ,  

manpower, e t c . )  made t h e i r  p a r t i c u l a r  problem a n a t i o n a l  

s o c i a l  problem, and in  t h e  p r o c e s s  persuaded  s i g n i f i c a n t  

segments o f  an am biva len t  p u b l i c  to  demand a c t i o n .

To t h e  e x t e n t  t h a t  p u b l i c i t y  campaigns co nce rn ing  th e  

d i r e  t h r e a t  o rgan ized  crime p re s e n te d  succeeded ,  t h e r e  

g r a d u a l l y  developed among p o l i c e ,  c r i m i n a l  j u s t i c e  

p r o f e s s i o n a l s ,  j o u r n a l i s t s ,  academ ics ,  and i n t e r e s t e d  

c i t i z e n s ,  p r e s s u r e  g ro u p s ,  and c r im e commissions,  t h a t  

lobb ied  fo r  a c t i o n .  C o n g re ss io n a l  h e a r i n g s ,  s e n s a t i o n a l  

t r i a l s  and t h e  p e r s i s t e n t  e f f o r t s  o f  law enforcement  

o f f i c i a l s  a t  t h e  n a t i o n a l ,  s t a t e ,  and l o c a l  l e v e l s  combined 

so t h a t  o f f i c i a l  n o t i c e  had t o  be t aken  o f  o rg a n iz e d  c rime 

a s  a s e r i o u s  problem. A n t i -o rg a n iz e d  c rime s p e c i a l i s t s  in 

law enforcement  and in  government managed t o  make 

l e g i s l a t i o n  s p e c i f i c a l l y  designed a g a i n s t  o rgan ized
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c r i m i n a l i t y  a  r e a l i t y .  The 1967 Task Force  w i r e t a p  and 

e l e c t r o n i c  s u r v e i l l a n c e  p r o p o s a l s  were fo l lowed in  t h e  

subsequen t  decades  by RICO s t a t u t e s  in  many s t a t e s  modeled 

a f t e r  th e  f e d e r a l  law (B lakey ,  1986) .

For t h e  c o a l i t i o n  p a r t n e r s  o f  law enforcem ent  g roups  

and t h e i r  p e r i p h e r a l  s u p p o r t e r s  t h e  common bond, t h e  common 

denom inato r ,  h o ld in g  them t o g e t h e r  i s  t h e  phenomenon o f  

o rgan ized  c r im e .  Normally with  so many d iv e r g e n t  e le m e n ts  

making up th e  " c ru sad e "  a g a i n s t  o rg a n iz e d  c r im e ,  t h e  more 

l i k e l y  they  a re  t o  be a n t a g o n i s t i c .  Simmel (1964) o b se rv e s  

t h a t :  "As th e  s i z e  o f  t h e  group i n c r e a s e s ,  t h e  common

f e a t u r e  t h a t  f u s e s  i t s  members i n t o  a s o c i a l  u n i t  become
!

ever  fewer" (pp .  397 -398) .  That  t h e  c on cep t  o f  o rg an iz ed  

crime p l a y s  a s  a  u n i f y in g  element i s  e v i d e n t .  N o n e th e l e s s ,  

whi le  f r e e  t o  p r e s e r v e  t h e i r  s e p a r a t e  law enforcem ent  

o b j e c t i o n s  and a im s,  many c o o p e ra te  c l o s e l y  when d e a l in g  

w i th  o rg a n iz e d  c r i m i n a l i t y  by s h a r in g  i n t e l l i g e n c e  d a t a ,  

p r o v id in g  s p e c i a l i s t  p e r s o n n e l ,  and l o g i s t i c a l  r e s o u r c e s  in  

j o i n t  o p e r a t i o n s  (M ar tens ,  1987) .

At t h e  same t ime t h e  a s p i r a t i o n s  o f  t h e  banking 

community and t h e i r  i n s t i t u t i o n s  t h a t  th e y  be a s  cr im e f r e e  

a s  p o s s i b l e  was nev e r  in q u e s t i o n .  The proposed means t o  

r e s t r a i n  c r i m i n a l  i n t r u s i o n s  i n t o  banking  v i a  money 

l a u n d e r in g ,  however , were s u s p e c t .  For  b a n k e r s ,  to o  much 

law enforcement  i n v e s t i g a t i v e  l a t i t u d e  would appear  t o  

t h r e a t e n  t h e  i n t e g r i t y  of  banking i t s e l f ,  and many r e s i s t e d
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e f f o r t s  by th e  law enforcem ent  community t o  g e t  t h e  

s t a t u t o r y  l e v e r a g e  sought  in  t h e  l e g i s l a t i v e  groundwork.

P e rh aps  t h e  banking  community i s  wrong about  t h e  

impact  o f  law on t h e i r  b u s i n e s s  p e r o g a t i v e s  -  more than  

l e g a l  p h i l o s o p h e r s ,  law yers  o r  jud g es  a r e  p re p a red  t o  

a l l o w .  The f i n a n c i a l  community t h a t  f e e l s  t h e  d i r e c t  

impact o f  laws may not  e x p e r i e n c e  r e g u l a t o r y  c o n t r o l s  a s  a 

mere a b s t r a c t  s t r u c t u r e  o f  r u l e s .  I n s t e a d ,  th e y  may see 

laws t h a t  impinge on them d i r e c t l y  a s  no t  on ly  r e f l e c t i v e  

o f  s o c i a l  r e a l i t i e s  b u t  c o n s t r u c t i v e  of  them, laws 

g ov e rn ing  banking o p e r a t i o n s  may not  j u s t  r e g u l a t e  

b e h a v i o r ,  but  c o n s t r u e  and c o n s t r u c t  i t .

The C o n f l i c t  P e r s p e c t i v e  and t h e  S t a tu a r y  Framework I I

The approaches  of  Chambliss and Seidman (1971) t o  t h e  

p ro c e s s  o f  law making and c r i m i n a l i z a t i o n  d e r i v e  p r i m a r i l y  

from t h e  c o n f l i c t  o r i e n t a t i o n .  Fundamental  t o  t h e i r  work 

i s  t h e  view t h a t  c r i m i n a l i z a t i o n  o f  b e h a v io r  and a c t i o n s  

a r e  e s s e n t i a l l y  p o l i t i c a l ;  and t h a t  t h e  a p p l i c a t i o n  o f  

l e g a l  s a n c t i o n s  i s  based l e s s  on a  co nsensus  o v e r  norms 

th e n  on a d i f f e r e n t i a l  a b i l i t y  o f  i n t e r e s t  g roups  to  

implement t h e i r  own p a r t i c u l a r  v a lu e s  and agendas  a s  

m a t t e r s  o f  p u b l i c  p o l i c y .  With t h e  e x c e p t io n  o f  c e r t a i n  

b e h a v i o r s  i n c lu d in g  murder,  r ap e  and o v e r t  a s s a u l t s  on 

p e r s o n s  o r  p r o p e r t y ,  i t  cannot  be assumed t h a t  p o p u la r  

p e r c e p t i o n s  o f  a c t s  a r e  congruen t  w i th  t h e  l e g a l
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d e f i n i t i o n s  o f  t h e s e  a c t s .

A r e a s o n a b le  i n f e r e n c e  from t h e  d i a l e c t i c a l  t h e o r y  of  

law c r e a t i o n  i s  t h a t  g roups  w i th  c l e a r  i n t e r e s t s  in  

l e g i s l a t i v e  a c t i o n s  w i l l  s t r u g g l e  and seek to  i n f lu e n c e  

l e g i s l a t i v e  b o d ie s  t o  embrace t h e i r  p o i n t  o f  view. Under 

a p p r o p r i a t e  c o n d i t i o n s ,  t h e  s t r u g g l e  moves in to  a

l e g i s l a t i v e  a re n a  where t h e  p r i n c i p a l  opponents  a t t e m p t  t o

n e u t r a l i z e  each o t h e r .  But even i f  t h i s  i s  s u c c e s s f u l ,  t h e  

s t r u g g l e  c o n t i n u e s  th rough  each s t a g e  o f  th e  j u d i c i a l  

p r o c e s s .  I t  may be expec ted  t h a t  b a rg a in in g  and 

compromises based a t  l e a s t  p a r t i a l l y  on p o s i t i o n s  o f  

s t r e n g t h  w i l l  o ccu r  th ro ug h ou t  t h e  p r o c e s s .  In  s h o r t ,  law 

making means d e c l a r i n g  c e r t a i n  p ro c e d u re s ,  and b e h a v io r s  a s  

i l l e g a l  and t h i s  c o n f e r s  t h e  s t a t u s  o f  c r i m i n a l i t y  on 

c e r t a i n  p r a c t i c e s  w i t h in  t h e  c o n te x t  o f  c o n f l i c t i n g  s o c i a l  

u n i t s .

A f u l l  blown th e o ry  of  law-making ought t o  be

norm at ive  a s  w e l l  a s  c o n c e p tu a l .  The t h r u s t  o f  t h i s  s tud y

i s  on th e  norm at ive  p a r t  o f  i t  looks  on ly  a t  v a r i o u s  

t h e o r i e s  of  l e g i s l a t i o n .  T h e o r i e s  o f  a d j u d i c a t i o n  and o f  

compliance  a r e  touched upon bu t  a r e  not  c e n t r a l  t o  t h e  

a n a l y s i s .

The p ro c e s s  o f  law making r a i s e s  q u e s t i o n s  co nce rn ing  

t h e  scope o f  j u r i s d i c t i o n  which e x p la in s  why and when 

ju d g es  and c o u r t s  should  make d e c i s i o n s  r e q u i r e d  by th e  

s t a n d a r d s  o f  t h e  l e g i s l a t i o n .  I m p l i c i t  in  t h e  law a r e
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r u l e s  o f  compliance and d e fe re n c e  which o u t l i n e  t h e  n a tu r e  

and l i m i t s  o f  r e q u i r e m e n ts  o f  obed ience  towards  t h e  law and 

a th e o r y  o f  enforcement  which i d e n t i f i e s  t h e  goods o f  

enforcement  and punishment .

R e la t i o n  o f  T h e o r i e s  t o  t h i s  Study

The d a ta  in  t h i s  s tudy  a r e  c o l l e c t e d  in  o r d e r  to  

d e s c r i b e  t h e  f a c t o r s  and p r o c e s s e s  which led  to  t h e  

c r e a t i o n  o f  an ti-money l a u n d e r in g  o p e r a t io n s  in  t h e  United 

S t a t e s .  In  o rd e r  to  see how d a ta  might o r  might not  

su p po r t  one o f  th e  t h e o r i e s ,  models must be c o n s t r u c t e d  o f  

t h e  c r e a t i o n  o f  an ti-money l a u n d e r in g  l e g i s l a t i o n  based on 

t h e  p r o c e s s e s  d e s c r ib e d  by each th e o r y .

R e la t in g  th e  p l u r a l i s t  model t o  t h e  ant i -money  

l a u n d e r in g  l e g i s l a t i o n ,  i t  w i l l  be remembered t h a t  new law 

i s  s a id  to  a r i s e  from t h e  foun d a t io n  o f  c o n s e n s u a l ly  he ld  

v a l u e s .  In t h e  case  o f  money l a u n d e r in g ,  t h e  p l u r a l i s t  

p e r s p e c t i v e  would hold t h a t  law developed because  many 

d i f f e r e n t  i n t e r e s t  g ro u ps ,  wi"-h s i m i l a r  v a l u e s ,  s t r u g g l e d  

with  t h e  problem and from which emerged a form o f  law based 

w i t h in  t h e  c onsensus ,  bu t  r e p r e s e n t i n g  th e  i n t e r e s t s  o f  

some f a c t i o n s  fo r  th e  l a r g e r  p l u r a l i t y .  The p l u r a l i s t  

p e r s p e c t i v e  would hold t h a t  law developed because  many 

d i f f e r e n t  i n t e r e s t  g roups ,  w i th  s i m i l a r  v a l u e s ,  s t r u g g le d  

w i th  t h e  problems and from which emerged a form o f  law 

based w i th in  t h e  c onsensus ,  but  r e p r e s e n t i n g  th e  i n t e r e s t s
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o f  some f a c t i o n s  fo r  th e  l a r g e r  p l u r a l i t y .  The p l u r a l i s t  

t h e o r y  (Chambliss ,  Seidman, 1971) ,  does not  ho ld  t h a t  a l l  

g roups  have e q u a l  inpu t  in  t h e  development o f  law, bu t  t h a t  

g roups  have re a so n a b ly  equa l  o p p o r t u n i t y  to  p ro v id e  t h e  

s o c i a l  p r e s s u r e  behind  t h e  development o f  laws.  In 

d i f f e r e n t  i n s t a n c e s ,  under t h i s  t h e o r y ,  d i f f e r e n t  segments 

o f  competing i n t e r e s t s  groups may e x e r t  s u f f i c i e n t  f o r c e  t o  

e n a c t  t h e i r  p a r t i c u l a r  s o c i a l  g o a l s  i n to  law.

A f t e r  a n a ly z in g  t h e  d a t a ,  o v e r a l l  p a t t e r n  o f  f i n d i n g s  

can  then  be reviewed t o  see  i f  t h e y  r e v e a l  a p ro c e s s  t h a t  

conforms to  t h e  p l u r i s t  d e s c i p t i o n .

Another i n f l u e n t i a l  p e r s p e c t i v e ,  t h e  r u l i n g - c l a s s  

t h e o r y  (Chambliss ,  Seidman, 1971),  h o ld s  t h a t  a l l  law i s  

e s s e n t i a l l y  t h e  p ro du c t  o f  r u l i n g  c l a s s ,  s e l f - i n t e r e s t  — 

a l th o u g h  t h i s  o b j e c t i v e  can be h idden  and s u b t l e ,  when, fo r  

example, l e g i s l a t i o n  i s  used to  e f f e c t  some s h o r t - t e r m  l o s s  

o f  i n t e r e s t  so a s  t o  s t a v e  o f f  p o s s i b l e  a t t a c k s  on e l i t e  

i n t e r e s t s .

In  terms o f  money l a u n d e r in g ,  t h e  power groups may be 

i d e n t i f i e d  a s  peop le  involved  in  h i g h - p r o f i t  o rg an ized  

c r im e ,  im por tan t  banking i n s t i t u t i o n s  and t h e  i n f l u e n t i a l  

members t h e r e o f ,  b u s in e s s  men who wish t o  avoid income t a x  

on l e g a l l y  gained money, and p o l i t i c a l  people  a n d /o r  o t h e r  

o f f i c i a l s  who a s s i s t  in  money l a u n d e r in g  fo r  t h e  purpose  o f  

monetary g a in .  These peop le  may indeed be members o f  t h e  

power e l i t e s  th em se lv es  and have some v e s t  i n t e r e s t  in
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se e in g  t h a t  t h e  sys tem remains  o p e r a t i o n a l .

W ith in  t h i s  c o n t e x t ,  t h e  p r o t e c t o r s  o f  t h e  m a j o r i t y  

i n t e r e s t s  a r e  a l s o  members o f  t h e  power e l i t e s ,  or  members 

o f  government a g e n c ie s .  "The peop le  th em se lv e s  do not  

s t a n d  on s t r e e t  c o r n e r s  or  march on Washington p r o t e s t i n g  

t h e  e x i s t e n c e  o f  money l a u n d e r in g ;  t h e  competing i n t e r e s t  

g roups  a r e  u n e q u a l ly  r e p r e s e n t e d ,  w i th  t h e  group w ish ing  t o  

p r e s e r v e  and p r o t e c t  money l a u n d e r in g  much more h i g h ly  

m o t i v a t e d . "  (Chambliss  and Seidman, 1971) .

In  t h e  c o n te x t  o f  t h e  p l u r a l i s t i c  v e r s u s  r u l i n g  c l a s s  

t h e o r i e s ,  t h e  i n t e n t  in  t h i s  s tu d y  i s  t o  pe rfo rm  an 

e x t e n s i v e  exam ina t ion  of  t h e  enactment  o f  money l a u n d e r in g  

l e g i s l a t i o n  t o  d e te rm in e  how much c o n f i r m a to r y  su p po r t  

e x i s t s  fo r  each  t h e o r y .  However, i f  t h e  o v e r a l l  p a t t e r n  of 

f i n d i n g s  f a i l  t o  f i t  t h e  r e q u i r e m e n ts  o f  e i t h e r  t h e  

p l u r a l i s t  or  t h e  r u l i n g  c l a s s  t h e o r y ,  t h e  a n a l y s i s  w i l l  

s h i f t  t o  t h e  d i a l e c t i c a l  v iew. That i s ,  t h e  s tu d y  w i l l  

examine whether  t h e  p a t t e r n  o f  o v e r a l l  f i n d i n g s  i s  b e s t  

c h a r a c t e r i z e d  by competing f o r c e s  and c o n t r a d i c t o r y  

e lem en ts  w i t h i n  t h e  s o c i e t y .

Thus,  t h e  s tudy  has  t h e o r e t i c a l  i n t e r e s t  in  t h e  

f i n d i n g s ,  a t  l e a s t  in  a r e l a t i v e l y  lo o se  s e n s e ,  t o  t h e  

e x t e n t  t o  which th e y  suppor t  o r  d i s c o n f i r m  one o f  t h e  t h r e e  

major  t h e o r i e s  o f  law c r e a t i o n .
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Hypotheses  and Methodology 

S p e c i f i c  h y p o th eses  were developed from th e  major 

t h e o r i e s  o f  law c r e a t i o n  d i s c u s se d  above.  F u r t h e r ,  t h e  

hyp o theses  a r e  des igned  t o  g e n e r a t e  d a t a  on t h e  p r o c e s s e s  

by which l e g i s l a t i o n  i s  p roposed ,  j u s t i f i e d  and f i n a l l y  

passed  i n t o  law o r  d e f e a t e d .

G enera l  Research  Appoach 

The F e d e r a l  Income Tax Law was enac ted  i n  1913. In 

t h e  p e r io d  from 1913 t o  1960, income t a x e s  i n c re a s e d  

d r a m a t i c a l l y ,  and u n i v e r s a l  enforcement  and c o l l e c t i o n  

became i n s t i t u t i o n a l i z e d .  T h is  pe r io d  a l s o  w i tn essed  th e  

emergence o f  s i g n i f i c a n t  o rg an iz ed  c r im e ,  p a r t l y  in  

response  t o  P r o h i b i t i o n ,  a s  w e l l  a s  t h e  emergence of  t h e  

l a r g e - s c a l e  growth o f  money l a u n d e r in g  du r in g  t h e  nex t  two 

d eca d es .  As a background,  t h i s  s tud y  t r a c e s  s a l i e n t  and 

r e l e v a n t  e v e n t s  du r ing  t h i s  p e r i o d ,  but  i t s  focus  i s  on t h e  

p e r io d  from 1960, which c o i n c i d e s  w i th  t h e  C o n g re s s io n a l  

H ear ings  on money l a u n d e r in g ,  th rough  t h e  p r e s e n t ,  w i th  an 

emphasis  on t h e  Bank Secrecy  Acts o f  1970 and 1981. Thus,  

fo r  t h e  p e r io d  from 1960 t o  t h e  p r e s e n t ,  t h i s  s tu dy  

a t t e m p t s  t o :

1.  Examine and d e s c r i b e  th e  predominant  methods o f  

money l a u n d e r in g  a s  p e rc e iv e d  by l e g i s l a t o r s ,  

lawenforcement o f f i c i a l s  and a g e n c i e s ,  and c r i m i n a l s
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involved  in  money l a u n d e r in g .

2 .  Examine and d e s c r i b e  t h e  response  o f  l e g i s l a t o r s  

and law enforcement  o f f i c i a l s  and agen c ie s  t o  t h e  problem 

o f  money l a u n d e r in g .

3.  I d e n t i f y  th e  key f a c t o r s  involved in  fo rm u la t in g  

l e g i s l a t i o n  on t h e  problem of  money la u n d e r in g  ( e . g . ,  

Banking Community, I n t e r n a l  Revenue S e r v i c e ,  J u s t i c e  

D epar tm ent) :  d e s c r i b e  and examine t h e i r  g o a l s ,  m o t i v a t i o n s ,  

and a c t i v i t i e s  pursuan t  t o  such l e g i s l a t i o n ,  and t h e i r  

r e l a t i v e  degree  o f  in f lu e n c e  in  i t s  p a ssa g e .

HYPOTHESES

The main hypo theses  t r y  to  d e s c r i b e  t h e  r e l a t i o n s h i p s  

among a number o f  v a r i a b l e s  in c lu d in g  forms o f  c r ime;  t h e  

c o n te x t s  in  which they  occur ;  how i l l e g a l  p r o f i t s  a r e  

t rans fo rm ed  i n to  " laundered"  money; and t h e  l e g i s l a t i v e  

r e a c t i o n s  t o  t h e s e  ty p es  o f  c r i m in a l  b e h a v io r .

H ypo thes is  1 . Money-laundering evo lves  a s  an

a d a p t iv e  response  to  s o c i a l  and economic c o n d i t i o n s  and as  

a  r e a c t i o n  t o  breakdowns in  e x i s t i n g  laws.

Hypothesis  2 . The l e g i s l a t i v e  response  a s  money

la u n d e r in g  developed in  r e a c t i o n  to  two major t r e n d s  and 

i n i t i a t i v e s  was e f f e c t e d  by:

a .  The r i s e  o f  o rgan ized  crime in  drug t r a f f i c k i n g ,

and

b .  In ad eq u ac ies  in  l e g i s l a t i v e  c o n t r o l s  and
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r e s t r a i n t s  on monetary in s t r u m e n t s  and t r a n s a c t i o n s .

Hypo thes is  3 . The Bank Secrecy  Act o f  1970 and

1981 p r i m a r i l y  r e f l e c t  and su p p o r t  t h e  i n t e r e s t  and needs 

o f  t h e  r u l i n g  c l a s s  t h e o r y  o f  law c r e a t i o n .

Hypo thes is  #1 se ek s  t o  examine t h e  c r i m i n a l  c o n d i t i o n s  

t h a t  g ive  r i s e  t o  l a r g e  amounts o f  c a sh ,  and how th o s e  in  

p o s s e s s i o n  o f  i t  a t t em p t  t o  c o n cea l  i t s  o r i g i n s .  The f i r s t  

h y p o th e s i s  d e s c r i b e s  how c r i m i n a l  e n t i t i e s  have o p e ra ted  in  

t h e  l a w ' s  gaps conce rn in g  income and money t r a n s a c t i o n  

r e p o r t i n g .  I t  a l s o  looks i n t o  how c r i m i n a l s  e x p l o i t  

a m b i g u i t i e s  and u n c e r t a i n t i e s  in  t h e  p ro ce d u res  o f  

f i n a n c i a l / b a n k i n g  i n s t i t u t i o n s  and how c r i m i n a l s  m an ipu la te  

th o s e  i n s t i t u t i o n s  t h a t  f a i l  t o  comply w i th  r e p o r t i n g  

r e q u i r e m e n t s .

Ever s in c e  t h e  s u c c e s s f u l  p r o s e c u t i o n s  o f  c r i m i n a l s  

f o r  t a x  evas io n  where income o r  a s s e t s  from any sou rc e  t h a t  

a r e  u n repo r ted  c o n s t i t u t e  c r im e s ,  c r i m in a l  o p e r a t o r s  have 

been s e n s i t i v e  t o ,  and s e n s i b l e  a b o u t ,  l a y in g  them se lv es  

open t o  such c r im in a l  i n v e s t i g a t i o n s  and p r o s e c u t i o n s .

They make sometimes c rude  and o b v iou s ,  but  more o f t e n  

i n g e n i o u s l y  i n v e n t i v e  e f f o r t s  t o  d i s g u i s e  i l l e g a l l y  earned 

o r  acq u i red  income.

Hypothes is  02 examines t h e  s o c i e t a l  r e a c t i o n  t o  money- 

l a u n d e r in g .  S p e c i f i c a l l y  i t  s i t u a t e s  h i s t o r i c a l l y  t h e  

k in d s  o f  c r i m i n a l i t y  t h a t  p r e c i p i t a t e d  m oney- launder ing  and 

a t t e m p t s  t o  unders tand  t h e  weaknesses in  t h e  i n i t i a l
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l e g i s l a t i o n  t h a t  led  t o  t h e  1981 amended v e r s i o n  o f  t h e  

Bank Secrecy  Act o f  1970. The i n p u t s  and c o n f l i c t  o f  

v a r i o u s  groups  a r e  examined h e r e  and in  H y p o thes is  3 .

H ypo thes is  #3 s t i p u l a t e s  a t e s t  of  t h e  " r u l i n g  c l a s s "  

t h e o r y  o f  law c r e a t i o n  d e s c r ib e d  in  Chap te r  two. B r i e f l y ,  

t h e  t h e o r y  has  r o o t s  in  M arx is t  i n s p i r e d  c o n f l i c t  t h e o r y  

and a rg u e s  t h a t  t h e  p rom ulga t ion  o f  law does no t  r e f l e c t  

s o c i e t a l  consensus  b u t  r e p r e s e n t s  more narrow i n t e r e s t  

group v a lu e s  and c o n c e rn s .  The i n f o r m a t io n  and arguments  

advanced by th o se  o f f e r i n g  t e s t im o n y  should  r e v e a l  t h e  

p o s i t i o n s  o f  v a r i o u s  segments o f  t h e  law en fo rcem ent  and 

banking  communities a s  t o  t h e  t h r e a t  t h a t  m oney- launder ing  

c o n s t i t u t e s  fo r  t h e  s o c i e t y  a s  a whole.

Hypothese is  #3 has  b r o a d e r  i m p l i c a t i o n s  th a n  merely  

a l i g n i n g  th e  f o r c e s  and i n p u t s  t h a t  pose  a rguments  and 

p l a c e  d a ta  b e fo re  t h e  d e l i b e r a t i v e  and e n a c t i n g  law making 

machinery o f  th e  C ongress .  I n fo rm a t io n  r e f e r s  to  f a c t s  and 

o p i n io n s  communicated t h a t  may be unorgan ized  and even 

u n r e l a t e d .  In  c o n t r a s t ,  "knowledge" i s  an o r g a n iz e d  body 

and in f o r m a t io n ,  and th e  comprehension o f  which i s  t h e  

consequence  o f  hav ing  a c q u i r e d  an o r g a n iz e d  body o f  f a c t s  

and t h e o r i e s .  There i s  a  s t r o n g  i m p l i c a t i o n  in  knowledge, 

a sen se  o f  an i n t e r g r a t s d  framework where " in f o r m a t io n "  i s  

s t r u c t u r e d  in  such a manner t h a t  pe rm i t  judgment and 

i n s i g h t .

Even in  th e  i n f o r m a t i v e - r i c h  env ironm ents  o f
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l e g i s l a t i v e  h e a r i n g s  th e  s h e e t  v e ig h t  o f  d a t a  above does  

no t  improve c o n c l u s i o n s .  The v a lu e  of  in fo rm a t io n  i s  t o  

p ro v id e  o p t io n s  f o r  a c t i o n ,  d i s c u s s i o n s  and outcomes.  At 

some l e v e l  t h e  q u e s t io n  o f  knowledge shades  ov e r  i n t o  a 

q u e s t i o n  o f  e t h i c s ,  or more p r e f e r a b l y  t h e  norm at ive  

s t r u c t u r e  o f  s o c i e t y .  The c a p a c i t y  of in fo rm a t io n  in 

so lv in g  problems does l i t t l e  t o  answer whether  p a r t i c u l a r  

problems a re  d e se rv in g  o f  s o l u t i o n s .  Thus,  t h e  s tu d y  w i l l  

a t t e n d  to  t h e  views of " e x p e r t s "  and i n t e r e s t e d  p a r t i e s  

c o n ce rn in g  th e  w o r k a b i l i t y  of s o l u t i o n s  o f  money l a u n d e r in g  

-  whether  some p r o p o s a l s  a r e  e f f i c i e n t  o r  capab le  o f  coping  

w i th  t h e  c r i m i n a l  p r a c t i c e .  Q u e s t io n s  a r e  r a i s e d  about  t h e  

f a l l o u t  o f  l e g i s l a t i o n  on th e  r i g h t s  o f  n o n - c r im in a l  

s e c t o r s  and on t h e  c a p a c i t i e s  o f  banking i n s t i t u t i o n s  t o  

hand le  r e q u i r e m e n ts .

F i n a l l y  t h e r e  a re  many s u b s i d i a r y  q u e s t i o n s  r a i s e d  in 

Chapter  two t h a t  r i s e  out  o f  t h e  h y p o th e s e s .  Q u es t io ns  

co n ce rn in g  t h e  groups and i n t e r e s t s  t h a t  p r e s e n te d  ev id en ce  

f o r  o r  a g a i n s t  l e g i s l a t i v e  p r o p o s a l s  t o  curb money- 

l a u n d e r in g .  The i n v e s t i g a t i o n  seek s  in fo rm a t io n  on th e  

k in d s  o f  d a t a  p r e s e n te d  b e f o r e  committees  in  1970 and a g a in  

in  1951 which e i t h e r  opposed o r  suppor ted  anti-money 

l a u n d e r in g  l e g i s l a t i o n .  By i d e n t i f y i n g  th o se  who t e s t i f i e d  

and p r e s e n t e d  in fo rm a t io n  a t  h e a r i n g s ,  i t  i s  p o s s i b l e  t o  

l o c a t e  them in  te rm s o f  t h e i r  i n s t i t u t i o n a l  l o c a t i o n s  and 

a f f i l i a t i o n s .  By doing so ,  t h e  h y p o th e s e s  — e s p e c i a l l y
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t h e  second and t h i r d  -  may be t e s t e d .
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CHAPTER I I I  

Data C o l l e c t i o n

Sources

Data a r e  drawn from wide ly  s c a t t e r e d  so u rc e s  and a re  

p r i m a r i l y  o f  two major t y p e s .

Open S o u r c e s . These c o n s i s t  o f  government documents 

r e p o r t s  and o r a l  t e s t im o ny  o b ta in ed  from members o f  t h e  

p a r t i c i p a n t  groups who were w i l l i n g  t o  be i d e n t i f i e d  and 

speak 5!on th e  r e c o r d . "

S e n s i t i v e ,  C losed ,  a n d /o r  C l a s s i f i e d  S o u r c e s . The 

r e s e a r c h e r  i s  a c e r t i f i e d  p u b l i c  a c c o u n ta n t  who a l s o  has 

o n - t h e - j o b  e x p e r i e n c e  a s  a United S t a t e s  T reasu ry  a g e n t .  

T h is  background p ro v id e s  th e  n e c e s sa ry  t o o l s  t o  un de rs tand  

t h e  com pl ica ted  acco u n t in g  and banking methods employed in 

t h e  money l a u n d e r in g  p r o c e s s .  F u r t h e r ,  i t  p ro v id e s  a c c e s s  

t o  in fo rm an ts  and d a ta  not o r d i n a r i l y  a v a i l a b l e  to  th e  

p u b l i c ,  These sou rces  i n c lu d e  c l a s s i f i e d  government d a ta  

and r e p o r t s ;  i n fo rm a n ts  not  w i l l i n g  t o  be i d e n t i f i e d  or  

w i l l i n g  t o  speak "on th e  r e c o r d . "

In te r v ie w s

"On th e  r ec o rd "  i n t e r v i e w s  were f r e e - f l o w i n g ,  i n -  

d e p th ,  and t a p e  r e c o r d e d .  Some " o f f  t h e  r e c o rd "  i n t e r v ie w s  

o ccurred  in  o rd e r  to  b u i ld  up background on th e  i s s u e s  and 

t o  c r e a t e  an a tmosphere  o f  t r u s t .  These s e s s i o n s  were not  

t a p e  r e c o rd e d .  However, n o t e s  were t ak e n  by hand.  One 

group of " o f f  th e  r eco rd"  i n t e r v i e w s  was based on a
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q u e s t i o n n a i r e  des igned  and a d m in i s t e r e d  by th e  r e s e a r c h e r  

(Appendix C).  I t  v a s  i n i t i a l l y  a d m in i s t e r e d  t o  a sample of  

15 i n d i v i d u a l s  who t e s t i f i e d  a t  C o n g re ss io n a l  Committee 

h e a r i n g s  p r i o r  t o  t h e  passage  o f  t h e  Bank Secrecy  Act o f  

1970, and 1981, o r  b o th .  These i n d i v i d u a l s  r e p r e s e n t e d  25 

p e rc e n t  o f  t h e  t o t a l  p o p u la t io n  o f  i n d i v i d u a l s  (180) who 

had t e s t i f i e d  b e fo r e  t h e s e  comm ittees .

The use of  t h e  q u e s t i o n n a i r e  ensured  some 

c o m p a r a b i l i t y  o f  r e s p o n s e s .  Some o f  t h e  q u e s t i o n s  were 

open-ended.  In  o r d e r  t o  h e lp  c r e a t e  an a tmosphere  of 

t r u s t ,  t h e  r e s e a r c h e r  h im s e l f  wro te  down t h e  answers  o f  t h e  

r e s p o n d e n t s .

The i n t e r v ie w s  focused on th e  fo l lo w in g  c o n ce rn s :

1. t h e  r o l e  p layed by re s p o n d e n ts  and t h e i r  

o r g a n i z a t i o n s  in  th e  Hear ings ;

2. t h e  e x t e n t  o f  r e s p o n d e n t s '  p a r t i c i p a t i o n  in  t h e  

H ear ings ;

3. t h e  p o s i t i o n  re sp o n d en ts  took  toward p a ssa g e  o f  

t h e  Bank Secrecy  Act and why;

4 .  r e s p o n d e n t s '  lobby ing  a c t i v i t i e s ;  (what t y p e s  o f  

a c t i v i t i e s  t h e y  p a r t i c i p a t e d  in  t o  i n f lu e n c e  th e  lawmakers)

5 .  t h e  degree  o f  i n f lu e n c e  re s p o n d e n ts  b e l i e v e d  th ey  

and t h e i r  o r g a n i z a t i o n  had on t h e  c o n te n t  o f  t h e  

l e g i s l a t i o n  and on i t s  p assage ;

6 .  t h e  degree  o f  i n f lu e n c e  re s p o n d e n t s  b e l i e v e d  

o t h e r  groups and i n d i v i d u a l s  had on t h e  c o n te n t  o f  t h e
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l e g i s l a t i o n  and on i t s  pa ssage ;

7 .  r e s p o n d e n t s '  o p in io n s  a s  t o  t h e  most im por tan t  

f a c t o r s  involved  in  passage  o f  l e g i s l a t i o n ;

8 .  r e s p o n d e n t ' s  o p in io n s  on how w e l l  t h e  l e g i s l a t i o n  

had been  a d m in i s t e r e d  and implemented;

9 .  r e s p o n d e n t s '  o p in io n s  c o n ce rn in g  improvement of  

th e  l e g i s l a t i o n ;  and

10 .  r e s p o n d e n t s '  o p in io n s  c o n ce rn in g  th e  g r a v i t y  of  

money l a u n d e r in g ,  when compared w i th  o t h e r  c r im es .

I t  must be  noted  t h a t  some of  t h e  d a ta  made a v a i l a b l e  

was g iv en  so on c o n d i t i o n  t h a t  t h e  so u rce  no t  be 

i d e n t i f i e d ;  o r  with  t h e  r e s t r i c t i o n  t h a t  t h e  p r i n c i p a l s  

invo lved  no t  be i d e n t i f i e d  a s  i n d i v i d u a l s .  A l l  p r e c a u t i o n s  

were observed  t o  p r o t e c t  t h e  p r iv a c y  of  i n d i v i d u a l s  e i t h e r  

p r o v id in g  in fo rm a t io n  fo r  t h i s  s t u d y ,  o r  who were t h e  

s u b j e c t s  o f  i n f o r m a t io n .

The I n t e r v i e w  Format and Q u e s t io n n a i r e

A c t u a l l y ,  t h e  in s t ru m e n t  developed f o r  t h e  c o l l e c t i o n  

o f  d a t a  i s  a  mix o f  an in te r v ie w  sch ed u le  and a 

q u e s t i o n n a i r e  in  t h e  sense  t h a t  t h e  r e s p o n d e n t s  th em se lves  

could  w r i t e  down answers  t o  some of  t h e  q u e s t i o n s  c o n ta in e d  

in  t h e  r e s e a r c h  i n s t r u m e n t .

The in s t ru m e n t  i s  s t r u c t u r e d  t o  c o l l e c t  f a c t u a l  

i n f o r m a t i o n ,  i n f o r m a t io n  about  b e l i e f s ,  a t t i t u d e s  and 

e x p e c t a t i o n s  o f  t h e  l e g i s l a t i v e  r e s p o n d e n t s .  The f a c t u a l
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i n f o r m a t io n  s e c t i o n  ( q u e s t i o n s  #34 th ro u g h  #37) i n c lu d e s  

d a t a  abou t  t h e  i n d i v i d u a l  a s  t o  t h e i r  p r o f e s s i o n a l  

p o s i t i o n s  and o c cu p a t io n ;  and q u e s t i o n s  conce rn ing  th e  

Banking Secrecy  Act o f  1970 and 1981.

The format  o f  q u e s t io n s  f a l l s  i n t o  two b a s i c  ty p e s ;  

open-ended ,  and f ix ed  r e s p o n se s  o r  c h e c k l i s t  q u e s t i o n s .  

There  a r e  p r o s  and cons about  each ty p e  o f  q u e s t io n  

(K ornhauser ,  S h e a t s l e y ,  1959) .  The open-ended q u e s t i o n s  

were used because  i t  was deemed s u i t a b l e  f o r  t h e  s o r t s  o f  

i n fo rm a t io n  r e q u i r e d .  Based on p i l o t  s tudy  r e s p o n se s  t h e  

range o f  r e p l i e s  could  not  be de te rmined  w i th  any degree  o f  

c e r t a i n t y  in  advance.  The d i v e r s i t i e s  o f  o p in io n  on such 

i s s u e s  a s  t h e  i n f lu e n c e  o f  g roups  on th e  l e g i s l a t i v e  

p r o c e s s ,  and t h e  impact o f  t h e  l e g i s l a t i o n  on v a r i o u s  

b u s i n e s s  g roups  a r e  no t  a t  a l l  c l e a r .  A r e l a t i v e l y  s im ple  

q u e s t i o n  such as  q u e s t io n  #9 might  r e v e a l  (a )  t h e  s p e c i a l  

i n t e r e s t  r e p r e s e n t e d  by th e  r e s p o n d e n t ,  (b)  t h e  k in d s  of  

e v id e n c e  th e  responden t  tho u gh t  committee members found 

most co n v in c in g ;  and (c )  t h e  weaknesses in  t h e  

p r e s e n t a t i o n s  o f  t h e  B i l l ' s  o p p o n en ts .  Thus a major 

problem o f  open-ended q u e s t io n s  i s  t h e  number o f  p o s s i b l e  

d im ens ions  t h a t  might be  a d d re s sed  by r e s p o n d en ts  so t h a t  

t h e  answers  may no t  be comparable .

The drawbacks o f  f i x e d - r e s p o n s e ,  c h e c k l i s t  q u e s t i o n s  

i s  t h a t  t h e  re s p o n se s  o f f e r e d  might f a i l  t o  c a p t u r e  t h e  

c o m p l e x i t i e s  and nuances o f  a  r e s p o n d e n t ' s  s e n t im e n t s  and
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i d e a s .  Apart  from t h a t ,  t h e r e  i s  t h e  obvious  danger  of 

p u t t i n g  words in t h e  r e s p o n d e n t s '  mouth and t h e r e b y  

d i s t o r t i n g  t h e i r  v iew s.  N e v e r t h e l e s s ,  t h e r e  a r e  many 

v i r t u e s  t o  c lo se -e n d ed  q u e s t io n s  (Kornhauser ,  S h e a t s l e y ,  

1959) .  They tend t o  c l a r i f y  t h e  meaning o f  a q u e s t io n  by 

s p e c i f y i n g  t h e  d imensions  o f  a  q u e s t io n  t h a t  a re  

p a r t i c u l a r l y  p e r t i n e n t  t o  a r e s e a r c h e r .  I n s t e a d  o f  an 

open-ended q u e s t io n  — a s ,  f o r  example,  #17 "Which o f  t h e  

lobbying  t e c h n iq u e s  d id  your  group employ?" which p robes  

f o r  in fo rm a t io n ;  a c lo sed  or  f ix ed  response  q u e s t io n  such 

a s  #28 "P le a s e  d e s c r i b e  how c l o s e l y  you t h i n k  th e  law i s  

be ing  implemented in  terms o f  t h e  v a lu e s  i t  was designed to  

p r o t e c t ?  RE: Bank Secrecy  Act o f  1970: Very C lo s e ly ,  

Moderate ly c l o s e l y ,  Not a t  a l l  c l o s e l y . "  This  q u e s t io n  

s p e c i f i e s  th e  type  o f  e v a l u a t i o n  o f  th e  l e g a l  in s t ru m en t  

t h a t  t h e  r e s e a r c h  hyp o theses  r e q u i r e  a s  d a t a .

On b a la n c e ,  f ixed  re sp o nse  q u e s t i o n s  seem t o  be 

s u p e r i o r  to  open-ended q u e s t i o n s .  Even so ,  open-ended 

q u e s t io n s  perform v a lu a b le  f u n c t i o n s  fo r  some r e s e a r c h  

p r o j e c t s  and are  seldom excluded e n t i r e l y  from su rv e y s .  

P a r t i c u l a r l y  dur ing  t h e  e a r l y  p hases  o f  th e  r e s e a r c h  and 

where in fo rm at ion  i s  sought  on dynamical  p r o c e s s e s  and 

s u b j e c t i v e  e x p e r i e n c e s  t h a t  canno t  be a n t i c i p a t e d ,  t h e  

open-ended q u e s t io n  can g e n e r a t e  unexpected in fo rm a t io n .

Another c o n s i d e r a t i o n  i s  t h a t  t h e  o r i g i n a l  

q u e s t io n n a i r e  c o n s i s t e d  of 39 q u e s t io n s  and was t e s t e d  on
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s e v e r a l  s u b j e c t s .  As a consequence ,  t h e  wording o f  some of  

t h e  q u e s t i o n s  was c l a r i f i e d  and made more p r e c i s e ;  and 

q u e s t io n  #31 (Appendix D) was added based on p i l o t  s tudy  

re spo n se  d a t a .

The c r i t i c a l  v a r i a b l e s  in  t h e  s tu d y  a r e :  money 

l a u n d e r in g ;  t h e  f a c t o r s  a f f e c t i n g  t h e  growth o f  t h i s  

p a r t i c u l a r  ty p e  o f  c r i m in a l  a c t i v i t y ;  t h e  l e g i s l a t i v e  

r e s p o n s e s  t o  i t ;  t h e i r  p e rc e iv e d  weaknesses and 

i n a d e q u a c ie s ;  and t h e  i n t e r e s t s  and needs  o f  s p e c i f i c  

groups in  shaping  th e  law enforcem ent  r esponse  t o  t h e  

q u e s t i o n n a i r e  and i n t e r v i e w s .

The q u a l i t a t i v e  d a ta  from t h e  i n te r v ie w s  w i th  th o se  

e x p e r t s  and i n t e r e s t e d  p a r t i e s  from government,  banking  and 

law en fo rcem en t ,  e n r i c h  th e  a n a l y s i s  o f  q u a n t i t a t i v e  

in f o r m a t io n  a v a i l a b l e  in  government r e p o r t s  and h e a r i n g s .

Thus t h e  s tu d y  employs two t y p e s  o f  i n fo rm a t io n  and 

sou rce  m a t e r i a l :  a r c h i v a l  r e p o r t s  and pr imary  i n t e r v i e w

d a t a .

Data A na ly s i s

Responses were coded and analyzed  f o r  major themes 

r e l e v a n t  t o  t h e  conce rns  o f  th e  i n q u i r y ,  and com para t ive  

a n a l y s e s  were made of  r e s p o n s e s  based on th e  c a t e g o r y  of 

r e s p o n d e n t s .  Where i n d i c a t e d ,  rank o r d e r s  o f  r e sp o nses  

were compiled .

Responses o b ta in ed  in  i n t e r v i e w s  w i th  th e  i n d i v i d u a l s

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



60

who had t e s t i f i e d  b e f o r e  c o n g r e s s i o n a l  committee  h e a r i n g s  

were compared with  t h e  a c t u a l  t e s t im o n y  g iven  a t  t h e  

h e a r i n g s  by t h e  r e s p o n d e n t s .  T h is  i s  t o  p r o v id e  an 

i n t e r n a l  t e s t  o f  t h e  v a l i d i t y  o f  r e s p o n s e s ,  and a measure 

o f  how r e s p o n d e n t s '  o p in io n s  may have  changed over t im e .  

Responses c o n ce rn in g  t h e  e f f e c t i v e n e s s  o f  t h e  money- 

l a u n d e r in g  s t a t u t e s  were compared w i th  T reasu ry  Department 

d a t a  on t h i s  s u b j e c t ,  t h u s  p r o v i d in g  a measure of  t h e  

degree  to  which r e s p o n d e n t s '  p e r c e p t i o n s  a c c u r a t e l y  

r e f l e c t e d  r e a l i t y .  Responses  on t h e  e f f e c t i v e n e s s  o f  t h e  

l e g i s l a t i o n  p ro v id ed  d a t a  on t h e  e x t e n t  to  which 

r e s p o n d e n t s  b e l i e v e d  t h e  laws were d e l i b e r a t e l y  weakened as  

d r a f t e d  and,  i f  so ,  why.

C o n g re s s io n a l  h e a r i n g s ,  r e c o r d s  and o t h e r  documents 

a v a i l a b l e  were examined fo r  i n d i c a t i o n s  o f  i n f l u e n c e s  

d u r in g  th e  d e v e lo p m en ta l  p r o c e s s e s  o f  t h e  l e g i s l a t i o n .

That i s  t o  s a y ,  t h e  r e c o r d s  were s t u d i e d  in  o r d e r  t o  

d e te rm in e  the  s p e c i f i c  impact o f  e x p e r t  te s t im o n y  on th e  

fo rm u la t io n  o f  t h e  l e g i s l a t i o n .  N a t u r a l l y  a s  t h e  b i l l  

p ro ce ed s  t h r o u g h  t h e  t o r t u r o u s  p r o c e s s  o f  committee  d e b a t e ,  

rev iew ,  c o n g r e s s i o n a l  c o n fe r e n c e  p r e s e n t a t i o n ,  and 

p r e p a r a t i o n  f o r  f l o o r  deba te  in  b o th  houses  a s  w e l l  a s  i t s  

c i r c u l a t i o n  th ro u gh  t h e  d ep ar tm e n ts  o f  t h e  government with  

r e s p o n s i b i l i t y  f o r  i t s  enforcement  w i th  e nac tm en t ,  i t  o f t e n  

undergoes  a profound metam orphosis .  Consequen t ly ,  i t  was 

im po r tan t  t o  g e t  a good overview o f  t h e  t h in k i n g  and inpu t
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o f  re sp o n d en ts  b e f o r e  a  p ie c e  o f  l e g i s l a t i o n  began i t s  way 

th rou g h  t h e  C o n g re ss io n a l  c ru n ch .

L i m i t a t i o n s

S e v e ra l  l i m i t a t i o n s  may be  a n t i c i p a t e d  and must be 

seen  a s  unavo idab le  in r e s e a r c h  which r e l i e s  on 

r e t r o s p e c t i v e  m a t e r i a l :

1 .  S u b j e c t s  may have f o r g o t t e n  o r  may 

u n i n t e n t i o n a l l y  d i s t o r t  t h e i r  a c c o u n ts  o f  t h e  p a s t  due t o  

poor memory or  changing  p e r c e p t i o n s  o f  p a s t  r e a l i t y .

2 .  S u b je c t s  may i n t e n t i o n a l l y  d i s t o r t  t h e i r  a cc o u n ts  

o f  t h e  p a s t  due t o  f e a r  o f  b e ing  honest  w i th  t h e  

i n t e r v i e w e r .  This  i s  e s p e c i a l l y  a p p l i c a b l e  in  s t u d i e s  o f  a 

p e r s o n a l  and s e n s i t i v e  n a tu re  where t h e  m a t e r i a l  t o  be 

covered may b r in g  up p a i n f u l ,  u n r e s o lv e d ,  o r  unco m fo r tab le  

memories and f e e l i n g s .

3 .  As Webb and h i s  c o l l e a g u e s  have  n o te d ,  something 

i s  bound t o  be l o s t  in t h e  t r a n s c r i p t i o n  o f  t h e  spoken word 

t o  t h e  p r i n t e d  page:  I n f l e c t i o n s ,  f a c i a l  e x p r e s s i o n s ,  and

a h o s t  o f  o t h e r  n o n - v e r b a l  communications canno t  be  

communicated t o  t h e  r e a d e r  th ro ug h  th e  w r i t t e n  word. 

N e c e s s a r i l y ,  th e  r e s e a r c h e r  r e c e iv e d  some in f o r m a t io n  

which,  a l th o u g h  i t  may have in f lu e n c e d  h i s  t h i n k i n g ,  cannot  

be  documented in  t h i s  s t u d y .  (Vebb, 1984: 4 4 ) .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



CHAPTER IV

RESPONSES AND ORIENTATIONS TOWARDS THE BANK SECRECY ACTS

Before  examining th e  r e s u l t s  of  the  su rvey  in s t ru m e n ts  

i t  would be h e lp f u l  t o  ana lyze  th e  demographics of  th e  

re sp o n d en ts  so t h a t  t h e i r  o r g a n i z a t i o n  l o c a t i o n s  a r e  c l e a r .  

Respondent o r g a n i z a t i o n a l  a f f i l i a t i o n s  may be ex pec ted  to  

in f lu e n c e  i f  not shape t h e i r  a t t i t u d e s  and approaches  to  

t h e  l e g i s l a t i o n .  A t o t a l  of  46 re sp on d en ts  were 

i n t e r v ie w e d ,  twenty-two of whom t e s t i f i e d  a t  th e  1970 

h e a r in g s  and tw e n ty - fou r  of whom t e s t i f i e d  a t  t h e  1981 

h e a r i n g s .  The twenty-two i n d i v i d u a l s  involved  in  the  1970 

h e a r in g s  came from th e  fo l low ing  backgrounds:

Table  4 .1

O r g a n iz a t i o n a l  A f f i l i a t i o n  P o s i t i o n  as  of 1970
Law Enforcement

J u d i c i a r y  
Law Enforcement 
Banking and Finance

Other  Government Agency

Law Enforcement

Law Enforcement

Organized Crime

Organized Crime

Organized Crime

Former Bank O f f i c i a l

Former Bank O f f i c i a l
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A s s i s t a n t  U.S.  A t to rn ey  -  
Washington DC 

Former U.S. D i s t r i c t  Judge 
A s s i s t a n t  A t to rn e y  General  
Former Bank P r e s i d e n t  -  

New York 
General  Accounting O f f i c e  -  

I n v e s t i g a t o r  
Under S e c r e t a r y  o f  the  

T reasu ry  
A s s i s t a n t  U.S.  A t to rn ey  - 

Miami
Organized Crime Informant  -  

New York 
Organized Crime Informant  -  

Miami
Organized Crime Informant  -  

Las Vegas 
Convicted Bank o f f i c i a l  - 

Boston
Convicted Bank O f f i c i a l  -  

New York



63

Law Enforcement 

Law Enforcement 

Law Enforcement 

Banking and Finance 

Banking and Finance 

Law Enforcement  

Academia
Banking and Finance 

Banking and Finance 

Government O f f i c i a l

I n t e r n a l  Revenue S e rv ic e  
A s s i s t a n t  Commissioner 

Customs S e r v i c e  A s s i s t a n t  
Commissioner 

A s s i s t a n t  U.S. A t to rn ey  -  
New York 

American Banking A s s o c ia t io n  
O f f i c i a l  

P r e s i d e n t  of  Commercial Bank - 
New York 

S t a t e  P o l i c e  D i r e c t o r  - 
F lo r id a  

Law P r o f e s s o r
Vice P r e s i d e n t  of  Commercial 

Bank -  New York 
Former Bank E xecu t iv e  O f f i c e r  

New York 
Fede ra l  Reserve  O f f i c i a l  -  

New York

The 24 i n d i v i d u a l s  invo lved  in  t h e  1981 h e a r in g s  came 
from th e  fo l lo w in g  a re a s :

T able  4 .2

O r g a n iz a t i o n a l  A f f i l i a t i o n  
Law Enforcement

Law Enforcement

Law Enforcement

Law Enforcement

Law Enforcment

Law Enforcement

Law Enforcement

Law Enforcment

Law Enforcement

Law Enforcement

Banking and Finance

Banking and Finance

P o s i t i o n  as  of 1981
A s s i s t a n t  U.S. A t to rn ey  -  

New York 
D i r e c to r  Drug Enforcement 

A d m in is t r a t io n  
U.S. A t to rney  (Southern  

D i s t r i c t  New York)
U.S. A t to rney  (E a s te rn  

D i s t r i c t  New York)
Customs S e rv ic e

A s s i s t a n t  Commissioner 
I n t e r n a l  Revenue S e rv ice  

A s s i s t a n t  Commissions 
A s s i s t a n t  U.S. A t to rn ey  -  

Miami
A s s i s t a n t  U.S. A t to rn ey  -  

Newark 
Under S e c r e t a r y  of  the  

T reasu ry  
Dade County F l o r i d a  

P o l i c e  O f f i c i a l  
American Banking A s s o c ia t io n  

O f f i c i a l  
Vice P r e s i d e n t  Dade County 

Chamber of  Commerce
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Banking and Finance  
Banking and Finance  
Organized  Crime

Bank P r e s i d e n t  -  Miami 
Bank P r e s i d e n t  -  New York 
Organized Crime In fo rm an t

Organized  Crime
New York 

Organized Crime In fo rm ant

Organized  Crime
A t l a n t i c  C i ty  

Organized Crime In fo rm ant

Organized Crime
New York 

Organized Crime In fo rm an t

Former Bank O f f i c i a l
Miami

Convicted Bank O f f i c i a l

Former Bank O f f i c i a l
New York 

Convicted Bank O f f i c i a l  -

Former Bank O f f i c i a l
New York 

Convicted Bank O f f i c i a l  -

J u d i c i a r y
Academia
Former Government O f f i c i a l

Boston 
Former D i s t r i c t  Judge 
Law P r o f e s s o r  
Former F e d e ra l  Reserve

O f f i c i a l
The re spo n den ts  were d iv id e d  i n t o  f i v e  groups as 

fo l lo w s :  law en fo rcem en t ,  bank ers /b u s in e ssm e n ,  c o n f i d e n t i a l  

i n f o r m a n t /o r g a n iz e d  c r im e,  c o n f i d e n t i a l  i n f o r m a n t /b a n k e r ,  

o t h e r  i n t e r e s t s .

The f o r t y  s i x  i n d i v i d u a l s  in te rv ie w e d  were s e l e c t e d  

f o r  a number of  r e a s o n s .  F i r s t ,  they  r e p r e s e n t  

a p p ro x im a te ly  25% of  the  t o t a l  number of  w i t n e s s e s  who 

appeared  b e fo r e  t h e  c o n g re s s io n a l  comm ittees .  Second, 

t h e i r  backgrounds (Law Enforcement 18, Bankers /Businessmen 

10, CI/OC 7 ,  C l /B ankers  5, and O ther  I n t e r e s t s  6 , )  

approxim ate  th e  backgrounds of  a l l  th o se  who t e s t i f i e d .

The on ly  c o n s t r a i n t  on t h e  s e l e c t i o n  of  Law Enforcem ent ,  

B a n k ers /B u s in ess  or  O ther  I n t e r e s t s  s e l e c t i o n s  was t h a t  

ap p rox im ate ly  20 w i tn e s s e s  have s i n c e  d i e d .  The o v e r a l l  

s e l e c t i o n  of  s u b j e c t s  f o r  t h e s e  groups was made a t  random. 

For th e  two rem ain ing  groups of  C o n f i d e n t i a l
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In fo rm an t /O rgan ized  Crime and C o n f i d e n t i a l  

In fo rm an t /B ank ers  -  ( a l th o u g h  t h e  r e s e a r c h e r  had a c c e s s  t o  

t h e  o r i g i n a l  i d e n t i t i e s  o f  t h e s e  i n d i v i d u a l s )  -  many have 

s in c e  changed t h e i r  names and r e s i d e n c e s .  T h e re fo re  t h e  12 

c o n f i d e n t i a l  in fo rm a n ts  in te rv ie w e d  were s e l e c t e d  s imply  

because  t h e i r  l o c a t i o n s  were known.

A l l  t h e  r e s p o n d e n t s  were i n t e r v i e w e d .  During t h e  

i n t e r v i e w s  re s p o n d e n t s  completed a q u e s t i o n n a i r e  and were 

i n v i t e d  to  speak a t  l e n g th  ex tem poraneous ly .  A l l  

coop era ted  s a t i s f a c t o r i l y .

The in t e r v ie w  and survey  q u e s t i o n n a i r e  i s  des igned  to  

g a th e r  in fo rm a t io n  whether  t h e  s u b j e c t s  opposed o r  approved 

th e  Bank Secrecy  Act and what impact t h e i r  p r e f e r e n c e  had 

in  t h e i r  e s t i m a t i o n  upon th e  f i n a l  form o f  t h e  B i l l .

A p ro p o sa l  o r  a B i l l  becomes f e d e r a l  law in a 

p r o t r a t e d  and uneven f a s h i o n .  As shown in  f i g u r e  4 . 1 ,  t h e  

mechanics o f  how a b i l l  becomes law in v o lv e  t h e  fo l lo w in g :
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F igure 4 .1 HOW A BILL BECOMES LAW

SUBMISSION OF BILL 
BY MEMBER OF CONGRESS 

TO THE APPROPRIATE COMMITTEE

COMMITTEE HEARINGS ON THE 
PROPOSED LEGISLATION

COMMITTEE MEMBERS VOTE ON BILL 
IF THE MAJORITY APPROVE THE BILL MOVES ON 

BEFORE THE FULL SENATE OR HOUSE

THE BILL IS DEBATED AND THEN 
VOTED UPON BY THE SENATE OR HOUSE

IF THE BILL PASSES BOTH 
CHAMBERS OF CONGRESS IN DIFFERENT 

VERSIONS A CONGRESSIONAL CONFERENCE

COMMITTEE DRAWS UP AN ACCEPTABLE 
MODIFIED FORM

CONGRESS APPROVES THE 
COMPROMISED FORM AND 

THE BILL IS  SENT TO THE 
PRESIDENT FOR HIS SIGNATURE.
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From t h e  d a t a  g e n e ra te d  in  t h e  q u e s t i o n n a i r e ,  i t  seems 

t h a t  t h e  impetus fo r  t h e  Acts came p r i m a r i l y  from t h e  

A t to rn ey  G e n e r a l ’ s o f f i c e  and th o s e  in  t h e  law enforcem ent  

community. A t to rn ey  Genera l  John  M i t c h e l l  t e s t i f i e d  

e x t e n s i v e l y  p r i o r  t o  t h e  passag e  o f  t h e  1970 Act .  In  1981 

A t to rney  Genera l  Wil l iam French  Smith t e s t i f i e d  in  favor  o f  

t h e  m odif ied  a c t .  The in p u t  o f  banking  groups and o t h e r s  

a f f e c t e d  by th e s e  laws were sought  and f u rn i sh e d  bu t  many 

b an kers  in te rv iew ed  f e l t  t h e i r  p r e s e n t a t i o n s  c a r r i e d  l e s s  

weight  th a n  did t h o se  o f  law e n fo rcem en t .  As one banker 

s t a t e d  ” I t  i s  d i f f i c u l t  t o  a rgue  e x c e s s i v e  a d m i n i s t r a t i v e  

c o s t s  v e r s u s  t h e  h o r r o r s  o f  o rg an ized  crime and n a r c o t i c s  

(P e r so na l  Communication 2 / 5 / 8 7 ) .

The h i s t o r y  o f  t h e  development and passage  o f  t h e s e  

two laws shows a c o n f l i c t  between d i f f e r e n t  i n t e r e s t s  -  t h e  

banking in d u s t r y  on one s i d e ,  and th e  law enforcement 

e s t a b l i s h m e n t  on th e  o t h e r .  While t h e  banking community in 

g e n e r a l  opposed t h e  1970 r e g u l a t i o n ,  by 1981 i t  had come to  

acc ep t  t h e  r e g u l a t i o n  and merely  wanted t o  avoid t h e  

s t r e n g th e n in g  o f  i t s  p r o v i s i o n s .  The banking community may 

be seen  a s  a t t e m p t in g  in  each c a se  t o  m a in ta in  th e  s t a t u s  

quo, whi le  t h e  law enforcement  community sought  a l t e r e d  

p r o v i s i o n s  f o r  combating problems th e y  p e rc e iv e d  o r  

a n t i c i p a t e d  a s  l i k e l y  to  o c c u r .
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S u b je c t s  Who T e s t i f i e d  a t  the  Hear ings  f o r  
the  1970 Bank Screcy  Act

The e x t e n t  to  which th e  i n d i v i d u a l s  who t e s t i f i e d  

became invo lved  in  the  1970 h e a r in g s  d i f f e r e d :

T able  4 .3

ROLE IN CONGRESSIONAL HEARINGS FOR BANK SECRECY ACT 1970

N Law
Enforce­

ment

Bankers /
B us in e ss ­

men

CI/OC C l/B ankers

T e s t i ­
f i e d
Only 16 4 5 3 2

T e s t i ­
f i e d  St 
Lobbied 4 3

T e s t i ­
f i e d  St 
A s s i s t e d  
W ri t ing 2 1 1

T o ta l 22 8 6 3 2

Some law enforcement  i n d i v i d u a l s  were r e q u e s te d  t o  submit  a

p roposa l  fo r  a bank s e c re cy  law p r i o r  to  th e  a c t u a l  

h e a r i n g s .  S ince  th e  bankers  in  g e n e ra l  were opposed to  a 

new law only one banker who t e s t i f i e d  subm i t ted  a d r a f t  fo r  

the  new law. The C o n f i d e n t i a l  In fo rm a n ts /O rg an ized  Crime 

Members (CI/OC) and th e  C o n f i d e n t i a l  In fo rm an ts /B ank e rs  

(C l /B ankers )  t e s t i f i e d  conce rn ing  t h e i r  a c t i v i t i e s  with 

money l a u n d e r in g  and th e  p o t e n t i a l  e f f e c t s  of th e  Act on
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t h e  c o n t r o l  and conta inm ent  of money l a u n d e r in g .

The Law Enforcement members i n t e r p r e t e d  t h e i r  

p a r t i c i p a t i o n  m o s t ly  as deep ly  i n v o lv e d ,  (which a g re e s  w ith  

t h e i r  a c t u a l  p a r t i c i p a t i o n  in  t h e  h e a r i n g s ) :

Table  4 .4

EXTENT OF PARTICIPATION IN CONGRESSIONAL HEARING 

1970 BANK SECRECY ACT

N Law
E nforce ­

ment

Bankers /
B u s in e s s ­

men

CI/OC C l/B ankers

Deeply
Involved
(3) 12 7 3 1 1
M odera te ly
Involved
(2) 10 1 3 2 1
S l i g h t l y
Involved
(1) 0

T o ta l 22 8 6 3 2

The rem ainder  of th o se  answering the  q u e s t i o n n a i r e  d iv id e d  

e q u a l l y  on whether  they  were m o de ra te ly  or deep ly  i n v o lv e d .  

The Law Enforcement  i n d i v i d u a l s  were r e p r e s e n t i n g  t h e  

p o s i t i o n  of  t h e i r  ag en c ie s  which favored  the  l e g i s l a t i o n .  

Bankers d iv id e d  on ly  on how s t r o n g l y  they  were opposed:
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T able  4 .5

ORGANIZATION ORIENTATION TOWARDS THE 1970 BANK SECRECY ACT

N Law
E nforce­

ment

Bankers /
B us in e ss ­

men

CI/OC C l /B ankers

S t ro n g ly  
in  Favor 
(4) 9 8 1

Weakly 
in  Favor
( 3 ) 5 2 1

Weakly
Opposed
(2) 5 3 1

S t ro n g ly
Opposed
(1) 3 3

T o ta l 22 8 6 3 2

The money la u n d e r in g i s s u e  was c l e a r l y  of  i n t e r e s t  t o

th e  law enforcement  o f f i c i a l s ,  who sought a means fo r  

cu rb ing  and c o n t r o l l i n g  th e  p r a c t i c e .  For b a n k e r s ,  

however,  money l a u n d e r in g  was not  pe rce ived  as  a major 

problem.

The bankers,  d id  see the  pending l e g i s l a t i o n  as  an 

a d d i t i o n a l  burden t h a t  would i n c r e a s e  t h e i r  paper  work, 

r e c o r d in g  and r e p o r t i n g  a c t i v i t i e s .  In a d d i t i o n  the  

bankers  viewed th e  bank se c re c y  a c t  as a f i r s t  encroachment 

on banking p r iv a c y  to  be fo l lowed by f u r t h e r  l e g i s l a t i o n .
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For th e  law enforcement  o f f i c e r s ,  t h e  approach t o  t h e  

l e g i s l a t i o n  was f a c t u a l ,  t h a t  i s ,  t h e  o f f i c e r s  fo r  t h e  most 

p a r t  c i t e d  t h e  d ram a t ic  i n c r e a s e  o f  d rugs  and o t h e r  

o rgan ized  crime a c t i v i t i e s .  One o f f i c e r  s t a t e d  " a l l  I had 

t o  do was p o in t  out  t h e  200% i n c r e a s e  between 1960 and 

1969" (P e r so n a l  Communication, 3 / 1 0 /8 7 ) .  Another o f f i c e r  

s a id  " t h e  crime f i g u r e s  g iv en  pu t  p r e s s u r e  on th e  lawmakers 

t o  pass  a p ro - law  enforcement  b i l l "  (P e r so n a l  

Communication, 2 /1 7 /8 7 ) .

Bankers ,  on t h e  o t h e r  hand, b a s i c a l l y  p r o j e c te d  what 

a d d i t i o n a l  a d m i n i s t r a t i o n  t a s k s  complying w i th  t h e  

r e p o r t i n g  requ i rem en ts  o f  t h e  proposed Bank Secrecy  Act 

would e n t a i l .  A lso ,  a lm ost  a l l  t h e  b a n k ers  were involved  

in  making campaign c o n t r i b u t i o n s  t o  members o f  t h e  

l e g i s l a t u r e  in  o r d e r  t o  g a in  more sympathy f o r  t h e  banking 

i n d u s t r y ' s  problems with  t h e  Bank Secrecy  Act:
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Table 4 .6

CONGRESSIONAL LOBBYING TECHNIQUES, 1970 BANK SECRECY ACT

Lobby
Tech­
nique

N Law
E nforce­

ment

B ankers/
B u s in e ss ­

men

CI/OC C l/B ankers

Campai gn 
C o n tr ib ­
u t io n s 4 3

F a c tu a l
P re s e n ta ­
t io n s 16 7 3 3 2

Voter
Appeal 2 1

R e ta in
Counsel 0

T o ta l 22 8 6 3 2

One banker observed  " I  p ro je c te d  t h a t  th e  r e p o r t i n g  

req u irem en ts  of th e  Bank Secrecy  Act would amount to  an 

expense of $800 m i l l io n  a n n u a l ly .  Another banker s t a t e d  he 

argued t h a t  th e  c o s t  of com pliance would b ankrup t many 

m arg ina l banks” (P e rson a l Communication, 4 /1 0 /8 7 ) .

Not s u p p r i s in g ly  in  g en era l  th e  bankers r e p o r te d  t h a t  

t h e i r  p r e s e n ta t i o n s  had l i t t l e  o r  no e f f e c t  on in f lu e n c in g  

whether a lawmaker voted fo r  o r a g a in s t  the  Bank Secrecy  

Act of 1970. While some bankers  th ough t t h a t  t h e i r  

p r e s e n ta t i o n s  might have had some l i t t l e  e f f e c t ,  th ey  f e l t  

in  g e n e ra l  t h a t  th e  e f f o r t s  of t h e i r  o r g a n i z a t i o n s ,  a s id e
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from t h e i r  te s t im o n y ,  had no im p a c t .  They b e l ie v e d  t h a t  

th e  com m ittee and con g ress  a l r e a d y  had decided  in  fa v o r  o f 

t h e  a c t  b e fo r e  th e  h e a r in g s  took  p l a c e .  Law enfo rcem en t 

o f f i c e r s ,  i n t e r e s t i n g l y ,  a l s o  f e l t  t h a t  t h e i r  o r g a n i z a t i o n s  

had l i t t l e  o r no e f f e c t  on th e  law m aker 's  v o te ,  bu t  d id  

t h in k  t h a t  t h e i r  te s t im o n y  made a m odera te  to  l a r g e  

d i f f e r e n c e :

Table  4 .7

PERCEPTIONS ON THE INFLUENCE OF TESTIMONY ON THE 

FINAL PASSAGE OF BANK SECRECY ACT -  1970

Lobby
P ercep ­
t io n s

N Law
E nfo rce ­

ment

B ankers /
B u s in e ss ­

men

CI/OC C l/B an kers

Large
E x ten t
(3) 4 4

Moderate
E x ten t
(2) 9 4 2 2

Small
E x ten t
(1) 9 4 1 2

T o ta l 22 8 3 3 2

KEY

Large E x ten t  -  In f lu e n c e d  s e v e r a l  congressm en.

Moderate E x ten t  -  In f lu e n c e d  some congressm en.

Small E x te n t  -  Did not in f lu e n c e  congressm en.
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T h is  seems c o n t r a d i c t o r y ,  b u t pe rhaps  i t  i s  a  m a t te r  of 

i n t e r p r e t i n g  th e  q u e s t io n n a i r e .  The re sp o n d e n ts  may have 

s e p a ra te d  t h e i r  own in p u ts  from what th e y  th o u g h t was meant 

by e f f o r t  on th e  p a r t  o f  t h e i r  o r g a n i z a t i o n s .  G e n e ra l ly ,  

however, th o se  who were in  fa v o r  o f  th e  Act b e l ie v e d  t h a t  

th e y  had in f lu e n c e d  th e  p a ssa g e  o f  t h e  A ct, w hile  th o se  

opposed f e l t  t h a t  th ey  had n o t  e x e rc is e d  much in f lu e n c e .

I t  was g e n e r a l ly  b e l ie v e d  by a l l  r e sp o n d e n ts  t h a t  law 

e n fo rcem en t,  and , p a r t i c u l a r l y  t h e  p a r t i c i p a t i o n  o f  th e  

A tto rn ey  G e n e ra l ,  had been p r im a r i ly  r e s p o n s ib le  fo r  th e  

p a ssag e  o f  th e  A ct. Only two o f  th e  law enforcem ent 

o f f i c e r s  b e l ie v e d  t h a t  t h e  g e n e r a l  p u b l ic  had demanded and 

pushed fo r  passage  o f  th e  A c t. One no ted  t h a t  t h e  p u b l ic  

was demanding t h a t  c o n g re ss  p a s s  any law to  combat d rugs 

(P e rso n a l  Communication 7 /1 5 /8 7 ) .

The ban k ers  th o u g h t  t h a t  law enforcem ent made th e  

d i f f e r e n c e  in  t h e  passage  o f  th e  Act bu t some f e l t  t h a t  

t h e i r  te s t im o n y  had been e f f e c t i v e  in  to n in g  down 

l e g i s l a t i o n  which seemed t o  them i n e v i t a b l e .  A bank er  

s t a t e d  t h a t  h i s  te s t im o n y  abou t t h e  a d d i t i o n a l  

a d m i n i s t r a t i v e  c o s t s  may have stopped  even t i g h t e r  

r e g u l a t i o n s  from b e in g  passed  (P e rs o n a l  Communication 

4 / 1 /8 7 ) .

From t h e  b eg in n in g  th e  t h r e e  C o n f id e n t i a l  

In fo rm a n ts /O rg an iz ed  Crime s u b j e c t s  b e l ie v e d  i t  was th e  

o u tc r y  a g a in s t  d rugs by th e  p u b l ic  t h a t  led  to  th e  passag e
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o f  t h e  1970 law. One d e c la re d  i f  d rugs  had not spread  t o  

m iddle c l a s s  youth  th e r e  would be no clam or fo r  a Bank 

Secrecy  Act (P e rso n a l Communication, 4 /1 5 /8 7 ) .  While th e  

two C o n f id e n t i a l  In fo rm an ts /B an k e rs  s t a t e d  i t  was th e  

o u tc ry  a g a in s t  income ta x  skimming t h a t  p rov ided  th e  

im petus fo r  th e  l e g i s l a t i o n .  One banker i n s i s t e d  th e  

government i s  i n t e r e s t e d  in  p o l ic in g  th e  cash economy 

th ro ugh  money la u n d e r in g  law s. (P e rso n a l  Communication, 

5 /1 0 /8 7 ) .  I t  seems t h a t  th e  re sp o n d en ts  answered th e  

q u e s t io n  a s  to  what was most i n f l u e n t i a l  in  t h i s  

l e g i s l a t i o n  acco rd ing  to  what a s p e c t  o f  th e  debate  was o f  

d i r e c t  i n t e r e s t  t o  them. Law enforcem ent o f f i c e r s  

t e s t i f i e d  from th e  p e r s p e c t iv e  o f  th o se  who must d e a l  w ith  

t h i s  problem o f  money lau n d e r in g  and c re a te d  a case  t h a t  

th e  Act would h e lp  s tym ie  v i o l a t i o n s  o f  th e  law.

R a m if ic a t io n s  o f  t h e  Bank Secrecy  Act o f  1970

How were th e s e  v a r io u s  g roups a f f e c t e d  by th e  passage  

o f  t h e  Bank Secrecy  Act o f  1970? Respondents answered 

acco rd ing  to  t h e i r  p e rc e p t io n s  o f  how e f f e c t i v e  th e  Act had 

been s in c e  i t s  p a s sa g e .  The consensus  seemed to  be t h a t  

th e  Act had no t been ve ry  e f f e c t i v e  in  cu rb ing  th e  p r a c t i c e  

o f  money la u n d e r in g .

Law enforcem ent o f f i c e r s  were d iv id ed  as  to  i t s  degree  

o f  e f f e c t i v e n e s s  -  s i x  o f  e ig h t  i n d ic a t in g  t h a t  i t  had only 

a s l i g h t  d e t e r r e n t  e f f o r t .  By th e  q u e s t io n n a i r e  f ixed
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re sp o n se s  o f  s l i g h t / m o d e r a t e / s t r o n g  d e t e r r e n t  i t  was 

ex p la in e d  to  th e  in te rv ie w e e s  t h a t  s l i g h t  d e t e r r e n t  

r e f e r r e d  t o  a lm ost no d e t e r r e n t .  M oderate d e t e r r e n t  

r e l a t e d  to  a d e t e r r e n t  to  i n d iv id u a l s  o u t s id e  of o rgan ized  

crim e and f i n a l l y  s t ro n g  d e t e r r e n t  r e f e r r e d  t o  a d e t e r r e n t  

to  a lm ost everyo ne . One o f f i c e r  s t a t e d  "Even a f t e r  th e  

passage  o f  t h e  1970 Bank S ecrecy  Act t h e r e  were lo o p h o le s  

which allowed money la u n d e r in g  to  t a k e  p la c e  w ith  im punity  

o r  t h a t  th e  s a n c t io n s  were t o  weak t o  d e te r  th o se  invo lved  

in  money la u n d e r in g  from c o n t in u in g  th e  p r a c t i c e "  (P e rso n a l  

Communication 5 /2 0 /8 7 ) .  By lo o p h o le s  th e  resp o n d en t  was 

r e f e r r i n g  to  such m a n ip u la t io n s  a s  m u l t ip le  same day 

d e p o s i t s ,  and s p l i t  d e p o s i t s .  One in fo rm ant s t a t e d  "money 

la u n d e r in g  i s  j u s t  to o  l u c r a t i v e  an a c t i v i t y  to  d e t e r "  

(P e rso n a l  Communication 3 / 8 /8 7 ) .  Another s t a t e d  th a t  

"because  th e  p u b l ic  s t i l l  p e rc e iv e d  o f  money la u n d e r in g  a s  

a s t r i c t l y  w h ite  c o l l a r  c r im e , v i o l a t o r s  do no t f e a r  j a i l  

t im e .  Even though p o t e n t i a l  p e n a l t i e s  fo r  money in c re a se d  

s i g n i f i c a n t l y  t o  d a te  few i n d iv i d u a l s  have been sen tenced  

t o  p r i s o n "  (P e rso n a l  Communication 5 /2 0 /8 7 ) .  A nother sa id  

"We thou gh t t h a t  th e  bank se c re c y  a c t  was needed t o  combat 

t r a d i t i o n a l  o rg an ized  crim e a c t i v i t i e s ,  bu t d u r in g  th e  70*s 

i t  became more a p p a ren t  t h a t  we needed an even s t r o n g e r  a c t  

t o  f i g h t  Columbian drug sm ugglers"  (P e r so n a l  

Communications 4 /2 5 /8 7 ) .  The s i x  B anker/Businessm en 

responded as  fo l lo w s :  f i v e  b e l ie v e d  th e  Act was no

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



77

d e t e r r e n t  to  la u n d e r in g  money because  t h e  p e n a l t i e s  d id  n o t  

c o r r e l a t e  w ith  th e  rew ards . One s t a t e d  t h a t  th e  

a d m i n i s t r a t i v e  c o s t  o f  complying w ith  th e  T reasu ry  

D e p a r tm en t 's  r e g u l a t i o n s  was th e  on ly  e f f e c t  on b u s in e s s .  

The C o n f id e n t i a l  In fo rm an ts  in  b o th  c a t e g o r i e s  a l s o  f e l t  

t h a t  th e  law had had no r e a l  e f f e c t ,  f e e l in g  t h a t  th e  

p assage  o f  th e  law changed some minds co n ce rn in g  th e  A ct, 

a s  was no ted  when re sp o n d e n ts  answered t h i s  q u e s t io n :

" A f te r  t h e  p assag e  o f  th e  1970 Bank S ec recy  A ct, d id  your 

o r g a n i z a t i o n 's  p o s i t i o n  to  th e  Act change?" A ll  o f  th e  

b a n k e rs  s a id  t h a t  t h e i r  o r g a n i z a t i o n ' s  p o s i t i o n  was changed 

a f t e r  p a ssa g e  o f  t h e  A ct. A nother banker s t a t e d  t h a t  " a s  

t h e  drug problem in c re a se d  th ro u g h  th e  1 9 7 0 's i t  became an 

a lm ost i n d e f e n s ib le  p o s i t io n  to  be co m ple te ly  opposed to  

any money la u n d e r in g  law" (P e rso n a l  Communication 

6 /1 5 /8 7 ) .

In  view o f  t h e  e x p lo s io n  o f  drug t r a f f i c k i n g  and th e  

r i s e  in  money lau n d e r in g  o f  drug  money, b a n k e rs  cou ld  no 

lo n g er  p u b l i c ly  oppose some e f f o r t  to  f r u s t r a t e  th e  i l l e g a l  

t r a f f i c k i n g .  In  g e n e r a l ,  law en fo rcem en t o f f i c e r s  s t a t e d  

t h a t  th e y  were in  fav o r  o f  t h e  1970 Act and remained in  

fa v o r  o f  i t ,  a d v o c a t in g ,  i f  a n y th in g ,  a s t r o n g e r  law. 

B ankers, who were a l l  opposed to  th e  1970 law, were no 

lo nger  in  o p p o s i t io n  to  t h a t  s t a t u t e ,  f e e l in g  t h a t  th e  law 

f o r  a l l  i n t e n t s  and p u rp o ses  was n o t  b e in g  s t r i c t l y  

e n fo r c e d .  As on responden t s t a t e d  "our bank b e l ie v e d  th e
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1970 law would be an  a d m i n i s t r a t i v e  n ig h tm a re "  (P e rso n a l  

Communication 4 / 3 /8 7 ) .  T h is  was n o t  th e  c a se  because  th e  

r e p o r t i n g  re q u ire m e n ts  were never t r u l y  implemented and by 

th e  l a t e  1 9 7 0 's  c o m p u te r iz a t io n  in  th e  in d u s ty  a llow ed fo r  

an  e a s i e r  t r a c k in g  and r e p o r t in g  system  fo r  th e  complying 

ban k s . Thus, t h e i r  w orst f e a r s  ab ou t what would happen i f  

th e  law was passed  d id  n o t  come to  f r u i t i o n .

The re sp o n d e n ts  were asked to  rank a l i s t  o f  c r im e s  in 

o r d e r  o f  g r a v i t y .  The q u e s t io n  was a sked  because  i t  would 

r e v e a l  t h e  s e v e r i t y  o f t h e  crim e o f  money lau n d e r in g  

a c t i v i t i e s .  The r e s u l t s  can  be seen  in  th e  fo l lo w in g :
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T ab le  4 .8  

ORDER OF THE SEVERITY OF CRIMES

(1 -  Most sev e re  t o  8 -  L east s e v e re )

T o ta l
Sample

Law
E nforce­

ment

B ankers/
B u s in e ss ­

men

CI/OC C l/B ankers

Homicide 
in  Commiss­
ion  of a 
Crime 1.0 1.0 1.0 1 .0 1.0

Rape of 
S t ra n g e r 2 .7 2.5 2 .0 2 .0 2 .0

S e l l i n g  1 
K ilo  of 
Cocaine 3 .4 3 .0 4 .2 3 .7 3 .5

B urg lary  
(Day Re­
s id e n c e ) 4 .1 6.3 3.1 3 .3 3 .6

Laundering
$500,000
from an
O rganized
Crime
A c t iv i ty 6.0 4 .7 7.2 7 .0 7 .0

S e l l in g
S to le n
P ro p e r ty 6 .2 7.7 5.5 5 .3 6 .0

P urse
Snatch
($100) 6 .2 7.0 5.2 6 .4 5 .5

U nreported  
Income to  
IRS 
($100,000) 4 .7 7 .8 7 .7 7.3
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O v e r a l l ,  th e  la v  enforcem ent o f f i c e r s  and o t h e r s  

ranked money lau n d e r in g  a s  a much more s e r io u s  crim e t h a t  

d id  th e  B ankers/B usinessm en o r  C o n f id e n t i a l  In fo rm an ts  

g ro u p s . T h is  i s  c l e a r l y  in  keep ing  w ith  th e  s ta n d s  th e y  

took  on t h i s  l e g i s l a t i o n .  One banker s t a t e d  "The drug  

t r a d e  does no t e x i s t  b ecause  of money la u n d e r in g  v i o l a t i o n s  

o f  th e  Bank Secrecy  Act b u t  b ecause  o f  t h e  heavy demand o f  

th e  American p u b l ic "  (P e r so n a l  Communication 7 / 8 / 8 7 ) .  A 

c o n f i d e n t i a l  in form ant s a id  "The crim e o f  money lau n d e r in g  

may e x p e d i te  drug d e a ls  b u t  i t  i s  rega rded  a s  a n o n - v io le n t  

by th e  g e n e r a l  p u b l ic "  (P e rso n a l  Communication 7 /2 2 /8 7 ) .

One law enforcem ent resp o n d en t  s t a t e d  " t h a t  money 

la u n d e r in g  was such a v i t a l  p a r t  o f  t h e  drug t r a d e  t h a t  

w i th o u t  i t ,  im p o r ta t io n s  o f  n a r c o t i c s  in  t h e  U nited  S t a t e s  

would v i r t u a l l y  s to p "  (P e rso n a l  Communication 7 /1 6 /8 7 ) .  

S ince  co ca in e  and h e ro in  and most m ariju ana  must be 

imported i n to  th e  U.S. t h e  p roceeds  from t h e  dom estic  s a l e  

o f  t h e s e  d rugs a re  r e tu rn e d  to  su p p o r t  f u r t h e r  p ro d u c t io n .  

I f  th e  o u tf lo w  o f  n a r c o t i c  money cou ld  be stopped a t  t h e  

b o rd e r s  t h i s  would c e r t a i n l y  hamper o v e r s e a s  growth o f
s

n a r c o t i c s .  By c o n t r a s t ,  a  banker no ted  t h a t  "money 

lau n d e r in g  a c t i v i t i e s  can  be viewed alm ost a s  a way in  

which so  c a l l e d  w h ite  c o l l a r  w orkers can  ch a rg e  drug 

sm ugglers fo r  t h e i r  s e r v i c e s "  (P e r s o n a l  Communication 

3 /1 0 /8 7 ) .  In  o th e r  words, i t  was t h e  b a n k e r 's  o p in io n  t h a t  

th e  drug t r a d e  would c o n t in u e  unabated  w hether th e  fo r e ig n
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drug d e a l e r  u t i l i z e d  American banks fo r  lau n d e r in g  t h e i r  

money o r  sim ply never  bo th e red  to  d i s g u i s e  t h e i r  income.

T h e re fo re ,  by a s s i s t i n g  them in  la u n d e r in g  th e  money fo r  

t h e  s ta n d a rd  3% commission th e  drug d e a l e r s  r e c e iv e  l e s s  o f  

a p r o f i t .  T h is  o f  c o u rse  was th e  o p in io n  o f  on ly  one 

b a n k e r .

Testimony a t  H ear in g s , 1981 Bank Secrecy  Act 

The lac k  o f  en forcem ent and o th e r  c o n ce rn s  over th e  

g e n e ra l  w eaknesses o f  t h e  1970 Act led  to  th e  c r e a t i o n  of 

t h e  1981 A ct. Respondents were asked what changes th ey  had 

sough t le a d in g  to  th e  1981 A ct. Those a d v o ca tin g  th e  law 

were i n t e r e s t e d  in  a s t r o n g e r  and more com prehensive law, 

w hile  th o se  opposed to  th e  1970 law were c o n te n t  and were 

n o t  push ing  f o r  a r o l l - b a c k  o f  th e  l e g i s l a t i o n .  Seven o f  

th e  e ig h t  law enforcem ent o f f i c e r s  th o u g h t  s t r o n g e r  c i v i l  

and c r im in a l  s a n c t io n s  th an  t h e  p e n a l t i e s  a l r e a d y  s p e l le d  

ou t in  th e  law were needed. A law  enforcem ent o f f i c i a l  

b e l i e v e d  t h a t  more re so u rc e s  f o r  e n fo rc in g  th e  law were 

r e q u i r e d .  A law enforcem ent re sp o n d en t  in d ic a te d  t h a t  

’’m andatory p r i s o n  term s shou ld  be r e q u i re d  f o r  o f f e n d e r s  

b ecause  in  many c a s e s  t h e  drug k ing  p in s  cannot be 

im p l ic a te d "  (P e rso n a l  Communication 6 /1 0 /8 7 ) .  None o f  th e  

s i x  b ankers  d e s i r e d  any changes a t  a l l  b e c a u se ,  being  

opposed to  th e  law , th ey  were s a t i s f i e d  t h a t  i t  was
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i n e f f e c t i v e  in  any c a s e ,  and th u s  h a rm le s s .  One banker 

s a id  "There a re  to o  many banks and to o  much money flow ing  

in  and ou t  o f  t h e  co u n try  t o  a t te m p t  t o  p o l ic e  money 

la u n d e r in g  (P e rs o n a l  Communication 5 /1 0 /8 7 ) .  A nother banker 

a rgued t h a t  t h e  1970 Act was n o t  p ro p e r ly  en fo rced  and th e  

b a n k e rs  f e e l  a  r e v is e d  Act m ight have enforcem ent " t e e t h . "

By no t  p ro p e r ly  e n fo rc in g  th e  law , t h e  banker meant t h a t  

s u f f i c i e n t  r e s o u r c e s  were no t p ro v ided  to  th e  T reasu ry  

Department t o  c a r r y  o u t  an  a d eq u a te  enforcem ent m is s io n ,  a s  

may be seen  in  T able  4 .9 :

TABLE 4 .9  

ENFORCEMENT RESOURCE ALLOCATION 

BANK SECRECY ACT U .S . CUSTOMS SERVICE

MAN YEARS

YEAR
OPERATIONS
BUDGET

% OF
FOR
BANK

BUDGET ALLOCATED 
ENFORCEMENT OF THE 

SECRECY ACT

EXPENDED 
ON ENFORCING 
THE ACT

'7 0 $420,000 M i l l . 0 0
'7 1 $442,000 M i l l . 0.8% 80
•72 $455,000 M il l . 0.9% 90
•73 $486,000 M i l l . 1.0% 110
•74 $540,000 M i l l . 1.1% 118
'7 5 $564,000 M i l l . 1.1% 120
'7 6 $586,000 M i l l . 1.1% 119
'7 7 $625,000 M i l l . * m  ftt

X . Z 7 b 128
*78 $656,000 M il l . 1.2% 130
•79 $692,000 M i l l . 1.2% 130
'8 0 $738,000 M i l l . 1 .3 140
'8 1 $810,000 M i l l . 1 .3 140
'8 2 $894,000 M i l l . 1 .3 150
•83 $972,000 M i l l . 1 .4 168
'8 4 $1 ,12 0 ,00 0 M i l l . 1 .4 174
'8 5
SOURCE:

$ 1 ,2 1 4 ,0 0 0 M i l l . 1 .6 224

U .S . Customs S e rv ic e  O p e ra t io n s  Budget 251 (1986)
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The C o n g ress io n a l  H earings  f o r  th e  Bank S ecrecy  Act of 

1981 enab led  th e s e  groups and o r g a n iz a t io n s  to  advo ca te  

t h e i r  p o s i t i o n s  once more and perhaps  to  e f f e c t  some

changes in  th e  law.

The degree  of involvem ent in  th e s e  h e a r in g s  was no t

s i g n i f i c a n t l y d i f f e r e n t  from t h a t in  th e  f i r s t  f o r  any

group:

T ab le  4 .1 0

EXTENT OF PARTICIPATION IN THE CONGRESSIONAL

HEARING'S 1981 BANK SECRECY ACT

N Law B ankers/  
E n fo rce-  B usiness-  

ment men

CI/OC C l/B ankers

Deeply
Involved
( f u l l
t im e )  9 8 1

M odera te ly
Invo lved
( p a r t
t im e )  9 2 2 2 2

S l i g h t l y  
Involved  
( t e s t i f i e d  
o n ly )  6 1 . 2 1

T o ta l  24 10 4 4 3
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Of th e  ten  law enforcem ent o f f i c e r s  q u e s t io n e d ,  t h e r e  was 

g r e a t e r  lobbying  in d ic a t e d ,  s in c e  e ig h t  o f th e  te n  

t e s t i f i e d  and lo b b ie d ,  w hile  only  two con fined  them se lves  

to  t e s t i f y i n g .  By lo bby ing  i t  was ex p la in ed  by th e  law 

enforcem ent resp o n d en ts  t h a t  they  a c ted  in  a c o n ce r te d  and 

c o -o rd in a te d  e f f o r t  in  e x p la in in g  to  th e  lawmakers th e  

im portance  of p a s s in g  th e  l e g i s l a t i o n .  I t  does n o t  mean 

th e y  c o n tr ib u te d  money or o rgan ized  a n a t io n a l  campaign to  

pass  th e  law . Three of th e  fo u r  bankers  only  t e s t i f i e d .

The law enforcem ent group f e l t  t h a t  i t s  p a r t i c i p a t i o n  

showed deep invo lvem en t, w hile  in  th e  main, th e  bankers  and 

o th e r  groups responded t h a t  they  were only  s l i g h t l y  to  

m o dera te ly  in vo lved :

T ab le  4 .11
ORGANIZATIONAL POSITION AND ATTITUDES OF

PARTICIPATION IN HEARINGS FOR THE 1981 BANK SECRECY ACT

P a r t -  N
i c i p a t e
A t t i t u d e s

Law
Enforce­

ment

Bankers/
Business

men

CI/OC C l/B ankers

(1) S tro n g ly  
in  Favor 11 10 1

(2) Weakly 
in  Favor 5 2 2

(3) Weakly 
Opposed 6 2 2

(4) S tro n g ly  
Opposed 2 2

T o ta l  24 10 4 4 3
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(1) O rg a n iz a t io n  a l l o c a t e s  s i g n i f i c a n t  r e s o u r c e s .

(2) O rg a n iz a t io n  a l l o c a t e s  l i t t l e  r e s o u r c e s .

(3) O rg a n iz a t io n  a l l o c a t e s  l i t t l e  r e s o u r c e s .

(4 ) O rg a n iz a t io n  a l l o c a t e s  s i g n i f i c a n t  r e s o u r c e s .

The d a ta  showed Law Enforcement to  be f a v o ra b le  to  th e  1981 

A c t .

In  re sp o n se  to  th e  q u e s t io n  "To what e x te n t  did  your 

te s tim o n y  in f lu e n c e  th e  f i n a l  passage  of th e  '81  Act?" Law 

enforcem ent re sp o n d en ts  b e l ie v e d  t h e i r  te s tim o n y  had a 

s i g n i f i c a n t  in f lu e n c e  w hile  Bankers a g a in  p e rc e iv e d  t h e i r  

te s t im o n y  as  e f f e c t i n g  th e  p assage  of th e  Act on ly  to  a 

sm all o r m oderate e x t e n t .  Again, as w ith  th e  1970 A ct, 

th o se  in  favo r  b e l ie v e d  t h a t  th ey  had in f lu e n c e d  i t s  

passage:

Table 4 .1 2  
PERCEIVED INFLUENCE OF TESTIMONY ON THE 

FINAL PASSAGE OF THE 1981 BANK SECRECY ACT

P e rc e iv ­
ed I n f l u ­
ence

N Law
E nforce­

ment

B ankers/
B u sin ess­

men

CI/OC C l/B ankers

S ig­
n i f i c a n t 10 8 1 1

M oderately
S ig ­
n i f i c a n t 9 2 2 2 2

Not S ig ­
n i f i c a n t 5 2 1

T o ta l 24 10 4 4 3
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KEY

L arge  E x ten t -  In f lu e n c e d  s e v e r a l  congressm en.

M oderate E x ten t  -  In f lu e n c e d  some congressm en.

Small E x ten t  -Did no t in f lu e n c e  congressm en.

Of t h e  group a n d /o r  f a c t o r s  t h a t  led t o  t h e  p a ssa g e  o f  th e  

1981 Bank S ecrecy  A ct, th e  law en fo rcem en t re s p o n d e n ts  were 

s p l i t  a long  j u r i s d i c t i o n a l  l i n e s ,  t h e  seven  f e d e r a l  

o f f i c e r s  b e l ie v e d  t h a t  t h e i r  own law en fo rcem en t community 

was p r im a r i ly  r e s p o n s ib le  fo r  th e  p a ssa g e  of t h e  A ct. The 

t h r e e  s t a t e  o r  l o c a l  o f f i c e r s  in d ic a te d  t h a t  i t  was th e  

g e n e ra l  p u b l ic  t h a t  pushed f o r  i t s  p a s s a g e .  One law 

enforcem ent o f f i c e r  s a id  "The 1970 p a ssa g e  o f  t h e  Bank 

Secrecy  Act was t h e  tu r n in g  p o in t  away from t h e  l i b e r a l  

laws and d e c i s io n s  t h a t  dom inated c r im in a l  j u s t i c e  in  th e  

1 9 6 0 's "  (P e r so n a l  Communications 3 / 8 / 8 7 ) .  Of t h e  fo u r  

B a n k er /B u s in ess  two s t a t e d  t h a t  i t  was th e  in f lu e n c e  o f  th e  

J u s t i c e  D epartm ent, and two b e l ie v e d  i t  was t h e  p r e s s u r e  of 

law enforcem ent te s t im o n y  which led  t o  p a ssag e  o f  th e  Act. 

One banker added "The J u s t i c e  D epartm ent framed th e  v o t in g  

o f  t h e  B i l l  t o  be  a referendum  t h a t  law enforcem ent tim ed  

r i g h t  b e fo re  th e  1970 c o n g re s s io n a l  e l e c t i o n "  (P e r s o n a l  

Communication 8 / 2 /8 7 ) .

However, th e  rem aining  c a t e g o r i e s  o f  s u b j e c t s  had a 

d i f f e r e n t  view and b e l ie v e d  t h a t  th e  f a c t o r s  le a d in g  to  th e  

p a ssa g e  o f  t h e  a c t  were r e l a t e d  to  t h e  drug t r a d e .  A l l  

fo u r  o f  th e  C o n f id e n t i a l  In fo rm a n ts /o rg a n iz e d  Crime
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s u b j e c t s  b e l ie v e d  i t  was th e  b l a t a n t  money la u n d e r in g  

conducted  in  th e  drug t r a d e  t h a t  led  to  p a ssag e  o f  t h e  A ct. 

One C o n f id e n t i a l  In form ant s a id  "The Columbian drug t r a d e  

c o r ru p te d  to o  many b a n k e rs"  (P e r so n a l  Communication 

6 / 4 / 8 7 ) .  Another O rganized Crime In fo rm ant s t a t e d  "Too 

much a g a in ,  a s  w ith  t h e  money, was le a v in g  th e  c o u n try  fo r  

L a t in  America" (P e rso n a l  Communication 7 / 8 / 8 7 ) .  The th r e e  

C o n f id e n t i a l  In fo rm an t/B an k ers  b e l ie v e d  i t  was t h e  greedy  

money la u n d e r in g  by th e  South F lo r id a  b a n k e rs  t h a t  r e a l l y  

pushed th e  1981 law. One in fo rm ant banker r e p o r te d  to  th e  

r e s e a r c h e r  t h a t  "Over 4 ,000  new banks opened in  th e  s t a t e  

o f  F l o r i d a  d u r in g  th e  1970’s "  (P e r s o n a l  Communication 

8 /1 0 /8 7 ) .  Of th e  t h r e e  i n d iv id u a l s  from o th e r  f i e l d s ,  two 

b e l ie v e d  i t  was t h e  in c r e a s e  in  th e  L a t in  American co ca in e  

c o n n e c t io n ,  and one f e l t  i t  was th e  in f lu e n c e  o f  th e  

A tto rn ey  G e n e r a l 's  o f f i c e .  One s t a t e d  "Cocaine was coming 

in ,  cash  was going  o u t ,  t h e  government cou ld  no t s to p  th e  

coke from coming so th ey  t r i e d  to  s to p  th e  cash  from 

le a v in g "  (P e rso n a l  Communication 8 /1 6 /8 7 ) .

The re sp o n d e n ts  who p a r t i c i p a t e d  in  t h e  1981 h e a r in g s  

were a l s o  asked to  rank  a l i s t  o f  c r im e s  acc o rd in g  to  

s e r io u s n e s s ,  and ag a in  Law Enforcement and O ther I n t e r e s t s  

ranked money la u n d e r in g  a s  a more s e r i o u s  c rim e th a n  d id  

s u b j e c t s  in th e  o th e r  c a t e g o r i e s :

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission



8 8

T able  4 .13  

BANKING THE SEVERITY OF CRIMES 

(1 -  Most Severe to  8 -  L east Severe )

Type of 
Crime

T o ta l
Sample

Law
E nforce­

ment

Bankers/
B usin ess­

men

CI/OC C l/B ankers

Homicide 
in  Commiss­
io n  of a 
Crime 1.0 1 .0 1.0 1 .0 1.0

Rape of 
S t ra n g e r 2 .0 2.4 2.0 2 .0 2.0

S e l l i n g  1 
K ilo  of 
Cocaine 3 .2 2 .6 4.2 2 .7 3 .7

B urg la ry  
(Day Re­
s id e n c e ) 4 .5 6 .2 4.0 4 .0 3.3

Laundering
$500,000
from an
Organized
Crime
A c t i v i t y 5 .5 4 .1 6.1 6 .0 7.0

S e l l i n g
S to le n
P ro p e r ty 5 .8 7 .5 5.2 5 .0 5 .8

Purse
Snatch
($100) 6.4. 6 .8 6.2 6 .6 7.3

U nreported  
Income to  
IRS 
($100,000) 7 .3 5.2 8 .0 7 .8 8 .0
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Law Enforcement a l s o  once more found money la u n d e r in g  t o  be  

a s e r i o u s  t h r e a t  t o  o u r s o c i e t y ,  w h ile  th e  Bankers 

p r e d i c ta b l y  d id  n o t .

E f f e c t iv e n e s s  o f  t h e  A cts 

Law enforcem ent o f f i c e r s  reco g n ized  t h a t  th e  Bank 

Secrecy  Act o f  1970 was n o t  be ing  en fo rced  a s  th e y  tho ugh t 

i t  should  have been when th ey  t e s t i f i e d  fo r  i t s  p a ssa g e .

One o f f i c e r  re p o r te d  "We had th e  law b u t  Customs d i d n ' t  

have th e  manpower t o  e n fo rc e  i t "  (P e rso n a l  Communication 

6 /2 0 /8 7 ) .  They remarked t h a t  manpower r e s o u rc e s  were not 

s u f f i c i e n t  fo r  th e  law t o  be f u l l y  implemented. One 

^subject mentioned th e  n e g a t iv e  in f lu e n c e  o f  in te ra g e n c y  

r i v a l r i e s  a s  a b rake  on en fo rcem en t.  By in te ra g e n c y  

r i v a l r i e s  i t  must be remembered t h a t  s e v e r a l  law 

enforcem ent g roups a re  mandated by c o n g re ss  t o  combat th e  

n a r c o t i c s  t r a d e .  In  1972 Congress c r e a te d  a new agency to  

stem th e  t i d e  o f  d ru g s ,  t h i s  was t h e  Drug Enforcement 

Agency (DEA) which was p laced  under th e  Department o f  

J u s t i c e .  P r io r  to  th e  c r e a t i o n  o f  th e  D.E.A. th e  Customs 

S e rv ic e  which i s  under th e  Department o f  T reasu ry  was th e  

lead  agency in  f i g h t in g  n a r c o t i c s .  As a r e s u l t  o f  th e  new 

D.E.A. competing w ith  th e  Customs S e rv ic e  fo r  l im i te d  

r e s o u r c e s ,  a r i v a l r y  d ev e lo p ed . The 1970 Bank Secrecy  Act 

mandated th e  Customs S e rv ic e  to  a d m in i s t e r  and e n fo rc e  th e  

Bank Secrecy  A ct. As one law enforcem ent responden t s t a t e d
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t h e  customs s e r v ic e  was lo a th e  t o  sh a re  th e  in fo rm a tio n  

th ey  c o l l e c t e d  w ith  o th e r  a g e n c ie s  p a r t i c u l a r l y  th e  DEA" 

(P e rso n a l  In te rv ie w  8 /2 1 /8 7 ) .  S u b je c t s  from o t h e r  g ro u p s ,  

in  th e  open-ended q u e s t io n  responded t h a t  th e  law was no t 

be ing  co m prehensive ly  implemented by th e  T reasu ry  

Department once i t  was p a sse d .

The reason  fo r  th e  problems in  th e  a d m in i s t r a t io n  of 

th e  law a re  tw o fo ld .  F i r s t ,  in  th e  e a r l y  1 9 7 0 's  th e  

Customs S e rv ic e  d id  not have th e  manpower in  th e  in s p e c t io n  

branch  to  i n v e s t i g a t e  ou tgo ing  p a s se n g e rs  fo r  money and d id  

not have  th e  computer r e s o u rc e s  to  p ro p e r ly  m onito r  th e  

out I f  low o f  money from th e  U nited  S t a t e s .  Second, t h e  Bank 

Secrecy  Act r e q u i r e d  e x te n s iv e  r e p o r t s  from b an k s . As a 

r e s u l t ,  th e  T reasu ry  Department had to  m onitor th e  s e l f  

r e p o r t in g  of over 40,000 f i n a n c i a l  i n s t i t u t i o n s .  In  f a c t  

i t  took  s e v e r a l  y e a r s  b e fo re  th e  T reasu ry  cou ld  o rg a n iz e  a 

program o f  a c c o u n ta b i l i t y  f o r  a c c u ra te  t im e ly  r e p o r t i n g .

As one s u b je c t  s t a t e d  "For a l l  i n t e n t s  and p u rp o se s  by t h e  

T rea su ry  Department could  not e n fo rc e  th e  law fo r  s e v e r a l  

y e a r s "  (P e rso n a l  Communication 4 / 5 / 8 7 ) .  P r io r  t o  1981 Law 

Enforcem ent th e  1970 A ct, th ey  f e l t  a  s t r o n g e r  law was 

needed. A ll  o th e r  re sp o n d en ts  who t e s t i f i e d  p re v io u s  to  

th e  1981 Act in d ic a te d  t h a t  t h e  1970 Act was i n e f f e c t i v e  a s  

a d e t e r r e n t  t o  money la u n d e r in g .  As a respon den t s t a t e d  

"The c r im in a l  p e n a l t i e s  were no t s t ro n g  enough to  be  a  r e a l  

d e t e r r e n t "  (P e rso n a l  Communication 8 / 4 /8 7 ) .  The 1981 Act
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vas in te n d ed  t o  c o r r e c t  lo o p h o le s  in  t h e  1970 a c t  and 

e s t a b l i s h  more s e v e re  c r im in a l  and c i v i l  s a n c t i o n s .  The 

lo o p h o le s  t h a t  were c lo se d  in c lu d ed  r e p e t i t i v e  d a i ly  

d e p o s i t s  o f  s l i g h t l y  l e s s  th a n  $ 1 0 ,0 00 .

As no ted  in  Appendix E t h e  p e n a l ty  f o r  c r im in a l  

v i o l a t i o n  o f  t h e  1970 Bank Secrecy  Act was a f in e  no t to  

exceed $50,000 and up t o  2 y e a r s  im prisonm ent. The 1981 

Bank S ec recy  Act in c re a se d  th e  s a n c t io n s  t o  $250,000 and up 

t o  5 y e a r s  im prisonm ent. Except f o r  th e  s a n c t io n s  th e  Bank 

Secrecy  Act o f  1970 remained e s s e n t i a l l y  th e  same law a f t e r  

r e v i s io n  in  1981 a s  one can o b se rve  by comparing th e  law s, 

(1970 Appendix F , 1981 Appendix G).

R egard ing  th e  1970 A ct, th e  m a jo r i ty  o f  re sp o n d e n ts  

n in e te e n  o f tw en ty -tw o  f e l t  th e  Act was "Not At A ll  C lo se ly  

E nfo rced"  r e g a rd in g  t h e  1981 Act between "M oderate ly  

C lo se ly  E nfo rced"  and "Not At A ll C lo se ly  E n fo rc ed " .  Law 

Enforcement f e l t  t h a t  th e  1981 Act was implemented on ly  

m o d era te ly  c lo s e ly  (4 )  o r  no t  a t  a l l  c l o s e l y  (4 ) ,  and th e  

o t h e r  r e s p o n d e n ts  l ik e w is e  gave th e  program  no h ig h e r  th a n  

a m oderate  r a t i n g .  Law enforcem ent s u b j e c t s  a g a in  s t a t e d  

t h a t  th e y  b e l ie v e d  t h e r e  were no t  enough r e s o u rc e s  

a l l o c a t e d  f o r  th e  l a w 's  p ro p e r  im p lem en ta tion  a c t i o n .  By 

r e s o u r c e s  one re sp ond en t s t a t e d  "We need more in s p e c to r s  

and a g e n ts  t o  p o l i c e  th e  Act" (P e r s o n a l  Communication 

7 / 8 / 8 7 ) .  The B ankers/B usinessm en s u b j e c t s  s a id  t h a t  

a l th o u g h  th e  law was be ing  implemented much more

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



92

e f f e c t i v e l y  th a n  t h e  1970 law, t h e r e  were s t i l l  

im plem ented. O v e r a l l ,  r e sp o n d e n ts  were rough ly  s p l i t  over 

th e  many lo o p h o le s  such a s  no check s  on numerous r e p e t i t i v e  

d e p o s i t s  o f  l e s s  th a n  $10,000 which p rev en ted  t h e  Act from 

hav ing  i t s  in ten d ed  e f f e c t  on money la u n d e r in g .  However, 

th e  Law Enforcement re s p o n d e n ts  a l s o  in d ic a te d  s a t i s f a c t i o n  

w ith  t h e  passag e  o f  t h e  1981 A ct, bu t favo red  a  s t i l l  

s t r o n g e r  law. Bankers in te rv ie w e d  s t a t e d  t h a t  th e y  opposed 

th e  1981 law because  t h e r e  were e x c e s s iv e  c o s t s  fo r  them in  

com plying w ith  th e  r e p o r t i n g  r e u i r e m e n ts .  One banker 

s t a t e d  "We had t o  put in  a new computer system  c o s t in g  over 

$1 m i l l io n  to  accomodate th e  T rea su ry  D e p a r tm en t 's  

re q u ire m e n ts  under t h e  Bank Secrecy  Act" (P e rso n a l  

Communication 8 / 8 /8 7 ) .

In  1981, th e  c i v i l  and c r im in a l  p e n a l t i e s  fo r  

v i o l a t i o n  o f  t h e  Bank Secrecy  Act were expanded and 

enh anced .

TABLE 4 .14

C i v i l  P e n a l ty  C r im in a l  P e n a lty

1970 $ 25,000 $50,00 f i n e  and two year
impr i.sonment

1981 $ 100,000 $250,000 f in e  and f i v e
y e a r  imprisonment

A n a ly s is

The b a s i c  p l a y e r s  in  b o th  t h e  1970 Act and th e  1981 

Act were th e  same, and th e  i s s u e s  remained e s s e n t i a l l y  th e
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same a s  w e l l .  The groups invo lved  in  p r e s e n t in g  te s t im o n y  

were from Law Enforcem ent, Banking , and r e l a t e d  f i e l d s ,  a s  

w e ll  a s  C o n f id e n t ia l  In fo rm an ts  invo lved  in  th e  c r im in a l  

a c t i v i t y  a t  some tim e p re v io u s ly .

The p e rc e p t io n  o f  t h e  problem  a l s o  remained 

e s s e n t i a l l y  th e  same fo r  a l l  g roups conce rned . Law 

Enforcement f e l t  in  1970 t h a t  money la u n d e r in g  was a major 

c rim e  and a major problem fo r  s o c i e t y ,  and t h i s  remained 

th e  c a se  a t  th e  t im e o f  th e  1981 A c t.  A f te r  th e  passag e  o f  

each  of th e s e  A c ts ,  Law Enforcement r e sp o n d e n ts  in d ic a te d  

t h a t  f u r th e r  l e g a l  a c t io n  would be n e c e s sa ry  because  

n e i t h e r  a c t  had a l lo c a te d  s u f f i c i e n t  r e s o u r c e s  t o  combat 

t h e  problem .

Bankers opposed th e  l e g i s l a t i o n  in  bo th  c a s e s ,  f e e l in g  

t h a t  money lau n d e r in g  was n o t  a  m ajor crim e o r  a m ajor 

s o c i e t a l  problem . They l o s t  th e  f i g h t  in  bo th  c a s e s .

A f te r  passage  o f  th e  A c ts ,  Bankers p e rc e iv e d  t h a t  th e  law 

was no t be ing  enforced  a s s id u o u s ly ,  though th e r e  were c o s t s  

t o  t h e  Bankers in  complying w ith  r e p o r t in g  re q u ire m e n ts .

In  bo th  in s t a n c e s ,  th e  p e rc e p t io n  a s  t o  why th e  laws 

were asked fo r  and passed  was e s s e n t i a l l y  th e  same. That 

i s ,  i t  was f e l t  by some t h a t  th e  p u b l ic  had c a l l e d  fo r  such 

l e g i s l a t i o n ,  but most o f  th e  re sp o n d en ts  f e l t  t h a t  Law 

E nforcem ent, and s p e c i f i c a l l y  th e  A tto rn ey  G e n e r a l ' s  o f f i c e  

were t h e  powers which saw to  i t  t h a t  th e  l e g i s l a t i o n  was 

p a s s e d .
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The involvem ent o f  t h e  p u b l ic  in  t h i s  i s s u e  seems t o  

have been m inim al. I t  i s  c e r t a i n l y  p o s s ib le  t h a t  th e  law 

en fo rcem en t o f f i c e r s  and th e  A tto rn ey  G enera l were 

re sp o n d in g  to  p u b l ic  concern  abou t d ru gs  and money 

l a u n d e r in g ,  a s  some o f  th e  re sp o n d e n ts  b e l i e v e d .  However, 

when th e  l e g i s l a t i o n  was d r a f t e d  and s e t  in  motion th ro ugh  

th e  system  th e  p a r t i c i p a t i o n  o f  t h e  p u b l ic  was n o t  g r e a t  

and c e r t a i n l y  did not appear  to  be th e  d e c id in g  f a c t o r  in  

g e t t i n g  th e  l e g i s l a t i o n  p a sse d .

T his c a se  seems t o  f i t  t h e  d i a l e c t i c  th eo ry  of 

lawmaking put f o r t h  by Cham bliss and Seidman (1971, p.

1 4 4 ) .  For them p e o p le ,  no t sy s tem s , s o c i e t i e s ,  o r  th e  

l e g a l  o r d e r ,  b u t  peop le  make law s, p e o p le  a c t in g  in  th e  

f a c e  of l im i te d  r e s o u rc e s  and c o n t r a i n t s .

The c o n f l i c t  between th e  b a n k e rs  and th e  law 

en fo rcem en t o f f i c i a l s  b e fo re  th e  comm ittee c o n s id e r in g  t h i s  

l e g i s l a t i o n  c r e a t e s  a t e n s io n  t h a t  produced compromise 

l e g i s l a t i o n  t h a t  answ ers some b u t  n o t  a l l  o f  t h e  problems 

t h a t  prompted th e  c r e a t i o n  o f  th e  l e g i s l a t i o n  in  th e  f i r s t  

p l a c e .  While b ankers  f e l t  th ey  had l i t t l e  impact th ey  a ls o  

s t a t e d  t h a t  th ey  had managed n o n e th e le s s  to  reduce  th e  

o n e ro u sn ess  o f  some p r o v i s io n s  t h a t  had been in  th e  

o r i g i n a l  law . T h is  c o n t r a d i c t s  t h e i r  s ta te m e n ts  t h a t  th e y  

wanted no l e g i s l a t i o n  a t  a l l .  When th e  l e g i s l a t i o n  p a sse d ,  

th e y  thou gh t i t  was i n e f f e c t i v e .  In  f a c t ,  th ey  had 

a c t u a l l y  been e f f e c t i v e  to  a c e r t a i n  degree  in  s o f te n in g
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and weakening th e  law j u s t  a s  th e  law en fo rcem en t o f f i c e r s  

had been e f f e c t i v e  to  a  c e r t a i n  e x te n t  in  g e t t i n g  th e  

l e g i s l a t i o n  shaped around th e  i s s u e s  th ey  agreed  were 

dangerous  t o  s o c i e ty  i f  n o th in g  was done. The law 

en fo rcem en t o f f i c e r s  were no t f u l l y  s u c c e s s f u l ,  which i s  

why th e r e  p e rc e iv e d ,  th ey  had problem s w ith  subsequen t 

en fo rcem en t e f f o r t s .

This a n a l y s i s  s u g g e s t s  t h a t  a c o n f l i c t  app roach , 

m od ified  a s  Cham bliss and Seidman have u rg e d ,  i n t o  a 

d i a l e c t i c a l  c o n f l i c t  p e r s p e c t iv e  where t h e  p ro d u c t io n  of 

l e g i s l a t i o n  i s  p e rc e iv e d  a s  a respon se  t o  c e r t a i n  p rob lem s, 

p e r c e p t i o n s ,  and a c t io n s  which b e s t  c a p tu r e s  t h e  dynamics 

o f  t h e  p r o c e s s .  The p l u r a l i s t  p e r s p e c t iv e  seems 

t h e o r e t i c a l l y  in ad e q u a te  in  e x p la in in g  what happened w ith  

t h e  c r e a t i o n  o f  t h e  Bank S ec recy  A c ts .  Aroused p u b l ic  

i n t e r e s t  may have g iv en  im petus t o  e f f o r t s  by th e  A tto rney  

G enera l and o t h e r s ,  b u t  t h e  p u b l ic  a p p e a rs  t o  have had 

l i t t l e  say  in  th e  c r e a t i o n  o r  im p o s i t io n  o f  t h e s e  law s.

In deed , th e  p u b l ic  i n t e r e s t  t h a t  was en gend ered , a s  

was in d ic a te d  by s e v e r a l  r e s p o n d e n ts ,  was n o t  o v e r  money 

la u n d e r in g  a s  such , b u t  was r a t h e r  concerned  w ith  th o se  

a n t i - s o c i a l  b e h a v io r s  which lead  t o  money l a u n d e r in g ,  such 

a s  th e  s a l e  o f  d ru g s .  The p u b l ic  h a s  an i n t e r e s t  in  t h e  

problem  o f  d rugs  because  i t  u n d e rs ta n d s  what t h a t  problem  

e n t a i l s  — sm uggling , th e  s a l e  o f  c h e m ic a ls ,  h e a l th  

problem s f a t a l i t i e s  f o r  th o se  who use d ru g s .  F u r t h e r ,  t h e
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s p i l l o v e r  e f f e c t s  a r e  c l e a r  a s  w e l l :  t h e  p u b l ic

u n d e rs ta n d s  such i s s u e s  a s  t h e  in c r e a s e  in  o th e r  c r im es  a s  

a  consequence o f  a d d ic t i o n .

Money la u n d e r in g  a s  a  crim e however, i s  more e x o t ic  

and a b s t r a c t .  The p eo p le  u n d e rs tan d  what th e  term  means, 

b u t  have only  vague im p re ss io n s  abou t i t s  mechanisms.

Those d e t a i l s  r e q u i r e  more e x p e r t  u n d e rs ta n d in g  which law 

enforcem ent o f f i c e r s  and b a n k e rs  presum ably  p o s s e s s .  These 

p r o f e s s i o n a l s  respond to  p u b l ic  c o n c e rn s ,  b u t  th e  e x p e r t i s e  

re q u ire d  i s  more th an  th e  g e n e r a l  p u b l ic  a s  such can 

command.

The h i s t o r y  o f  t h e  l e g i s l a t i v e  re sp o n se  to  t h i s  

problem  shows t h a t  th e  p e r c e p t io n s  o f  th e  re sp o n d en ts  

depended on what th e y  f e l t  t h e  l e g i s l a t i o n  w i l l  mean fo r  

them. Bankers were somewhat c o n te n t  w ith  t h e  passag e  o f  

t h e  Acts no t  because  th ey  favored  th e  l e g i s l a t i o n ,  but 

b ecause  th ey  saw th e  l e g i s l a t i o n  a s  i n e f f e c t i v e .

The fo rm u la t io n  of t h i s  l e g i s l a t i o n  r e v e a l s  a la c k  of 

a p l u r a l i s t  c o n se n su s .  There was a c l e a r  c o n f l i c t  between 

th e  two g roup s:  t h e  b a n k e rs  focused on th e  added c l e r i c a l

t a s k s  th e  l e g i s l a t i o n  would mean; th e  law enforcem ent 

o f f i c i a l s  su p p o r ted  th e  l e g i s l a t i o n  because  i t  o f f e r e d  

a n o th e r  a s s e t  in  t h e i r  s t r u g g le  t o  cope w ith  o rg an iz ed  

c r im e .
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CHAPTER V 

C o n c lu s io n s

B efore  examining fo r  th e  f i t  between th e  f in d in g s  and th e  

t h e o r i e s ,  i t  m ight be w e ll  t o  remember th e  c a u t io n a ry  warnings o f  

Cham bliss and Seidman (1 971). They w r i t e :  U nderstand ing

c o n s i s t s  o f  d iv id in g  th e  world in to  a b s t r a c t  u n i t s  which we th en  

use  t o  o rd e r  our o b s e r v a t io n s .  Too e a r l y ,  however, we become 

enamoured of ou r  o b s e r v a t io n s  and r e i f y  them. "S o c ie ty "  — an 

o b se rv a t io n  o f  some use in  h e lp in g  us u nders tand  what i s  going on 

— h a s  become an e n t i t y  f o r  many o th e rw ise  p e r f e c t l y  i n t e l l i g e n t  

s o c i a l  s c i e n t i s t s .  When t h i s  happens we c e a se  a sk in g  th e  r i g h t  

q u e s t io n s  and become mired in  a b s t r a c t  d i s p u te s  r a t h e r  th an  

c a r r y in g  on w ith  th e  s i n e  qua non o f  s o c i a l  s c i e n t i f i c  in q u iry :  

th e  d e s c r i p t io n  and e x p la n a t io n  of s o c i a l  r e a l t y  (p .  202).

Cham bliss and Seidman tak e  t h e i r  warning a g a in s t  th e  

r e i f i c a t i o n  o f  s o c i a l  p ro c e s s e s  and s o c i a l  i n t e r a c t i o n  q u i t e  

s e r i o u s l y .  One s u s p e c ts  t h a t  t h e i r  advocacy o f  t h e  d i a l e c t i c a l  

th e o ry  to  e x p la in  th e  complex r e l a t i o n s h i p s  among law , power and 

th e  s o c i a l  o rd e r  i s  roo ted  in  t h e i r  r e s p e c t  fo r  h i s t o r i c a l  d e t a i l  

and th e  i n a b i l i t y  of any th e o ry ,  no m a t te r  how pow erfu l o r  

u s e f u l ,  t o  c a p tu r e  a l l  t h e  c o m p le x i t ie s  o f  e v e n ts  a s  they  o ccu r .  

In t h i s  r e s p e c t  a l l  t h e o r i e s ,  l i k e  a l l  m etaph o rs ,  l im p, no m a t te r  

how u s e f u l  and in d is p e n s a b le  th ey  may seem t o  be .

No o n e , i t  seem s, has  been more e lo q u e n t  on th e  

s u b je c t  o f  s o c i a l  th e o ry  th an  Max Weber (1949). He
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r e f e r r e d  to  s o c i a l  t h e o r i e s  and c o n c e p ts  a s  " i d e a l  t y p e s , "  

and w ro te :  I t  ( th e  id e a l  ty p e )  i s  a  c o n c e p tu a l  c o n s t r u c t ,

which i s  n ever  h i s t o r i c a l  r e a l i t y .  I t  i s  even l e s s  f i t t e d  

to  s e rv e  a s  a scheme under which th e  r e a l  s i t u a t i o n  or 

a c t io n  i s  to  be subsumed a s  one i n s t a n c e .  I t  h a s  th e  

s i g n i f i c a n c e  o f  a p u re ly  i d e a l  l i m i t i n g  concep t which th e  

r e a l  s i t u a t i o n  o r  a c t io n  i s  compared and surveyed fo r  th e  

e x p l i c a t io n  of c e r t a i n  of i t s  s i g n i f i c a n t  components (p ps . 

9 3 -9 4 ) .

A ccording to  l e b e r ,  th e  th eo ry  o r  th e  c o n c e p t ,  once 

fo rm u la te d ,  can  be used a g a in  and ag a in  to  t a k e  good 

measure o f what i s  go ing  on in  th e  h i s t o r i c a l  s o c i a l  

c o n te x t ,  and to  r e f i n e  both  th e  c o n c e p t .  I t  i s  c o n c e iv a b le  

t h a t  we might w an t, in  t im e , to  d i s c a rd  a p a r t i c u l a r  

concep t o r th e o ry  because  i t s  u s e f u ln e s s  h a s  been exhausted  

and o th e r  more pow erfu l c o n c e p ts  have  more e x p la n a to ry  

v a lu e .

Lawmaking: E f f e c t iv e n e s s

A good d e a l  o f  l i g h t  i s  shed upon th e  n a tu re  o f  

lawmaking when i t  i s  judged in  te rm s o f  i t s  e f f e c t i v e n e s s .  

The q u e s t io n  might be  posed in  t h i s  f a s h io n :  Did th e  law,

in  t h i s  c a se  th e  two bank se c re cy  a c t s ,  have t h e i r  in tend ed  

e f f e c t s ?  I f  t h e  survey d a ta  and in te r v ie w s  a re  r e l i a b l e ,  

i t  must be s a id  t h a t  th e  e f f e c t s  o f  th e  two a c t s  were 

l im i te d  in  so f a r  a s  th e y  became e f f i c i e n t  t o o l s  in  h a l t i n g
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money la u n d e r in g .  None o f  th e  re sp o n d e n ts  f e l t  t h a t  t h e  

two a c t s  were implemented "very  c l o s e l y . "  J u s t  3 o u t  o f  22 

re s p o n d e n ts ,  a l l  b a n k e r s ,  p e rc e iv e d  t h e  1970 a c t  t o  be 

implemented "m od era te ly  c l o s e l y . "  The 1981 a c t  was 

p e rc e iv e d  t o  be a more e f f e c t i v e  d e t e r r e n t ,  in  a s  much a s  9 

o f  22 re s p o n d e n ts ,  4 b a n k e rs ,  2 in fo rm a n ts  and 3 law 

en fo rcem en t o f f i c e r s  were o f  th e  o p in io n  t h a t  t h e  a c t  was 

implemented "m od era te ly  c l o s e l y . "  S t i l l ,  more th a n  h a l f  o f  

th o se  in te rv ie w e d  th o u g h t  th e  im p lem en ta tion  o f  t h e  1981 

a c t  to  be  ve ry  weak — fo llow ed  th ro u g h  "no t a t  a l l  

c l o s e l y . "

S e v e ra l  r e a s o n s  were adduced to  e x p la in  th e  r a t h e r  

weak fo l lo w - th ro u g h  on th e  l e g i s l a t i o n :  t h e r e  were j u s t

to o  many lo o p h o le s ,  even in th e  1981 a c t ,  which was 

d es igned  t o  c lo s e  lo o p h o le s  such a s  m u l t i p le  d a i l y  

d e p o s i t s .  In  a c t u a l i t y  lo o p h o le s  were t ig h te n e d  b u t  n o t  

e l i m in a te d .  Second, th e  s a n c t io n s  imposed fo r  th e  

la u n d e r in g  o f  money were j u s t  to o  weak to  d e t e r  th e  

p r a c t i c e  in  th e  o p in io n  o f  some. Some re sp o n d e n ts  f e l t  

t h a t  t h e  law was u n d e rc u t  by th e  la c k  o f  fund ing  o r  by th e  

l e s s  th a n  e n t h u s i a s t i c  p o l i t i c a l  w i l l  o f  th e  T rea su ry  

Department to  e n fo rc e  th e  law v ig o r o u s ly .

Whatever th e  rea so n s  fo r  t h e  absence  o f  v ig o ro u s  

en fo rcem en t,  i t  can  be sa id  t h a t  th e  two a c t s  i l l u s t r a t e  a 

fundam enta l f e a t u r e  o f  law making in  a d e m o c ra t ic  forum. 

Lawmakers seldom, i f  e v e r ,  l e g i s l a t e  f o r  t h e  s o le  purpose
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o f  c r e a t i n g  laws t h a t  a r e ,  on t h e i r  own m e r i t s ,  e f f e c t i v e  

in s t r u m e n ts  even when en fo rced  v ig o r o u s ly .  Some o b s e rv e r s  

m ig h t ,  w i th  good re a so n ,  o b je c t  to  t h i s  p o s t u l a t e  on th e  

grounds t h a t  i n e f f e c t i v e  lawmaking on ly  c r e a t e s  d i s r e s p e c t  

and even contempt fo r  th e  law. T his m ight w e l l  be t r u e ,  

b u t  th e  f a c t  t h a t  weak l e g i s l a t i o n  i s  e n a c te d  only  s e rv e s  

t o  p o in t  ou t  t h a t  t h e r e  a r e  f a c t o r s  o th e r  th a n  mere 

e f f e c t i v e n e s s  which in f lu e n c e s  t h e  p a ssa g e  o f  p a r t i c u l a r  

law s.

What were th e  f a c t o r s  which in f lu e n c e d  th e  p a ssag e  of 

t h e  bank se c re c y  a c t s ?  Prim ary among them, t o  be s u r e ,  was 

t h e  ascendency of t h e  i s s u e  o f  d ru g s  on th e  p o l i t i c a l  

agenda . During t h e  1960s th e  consum ption o f  d rugs 

in c re a s e d  s i g n i f i c a n t l y  and became a symbol o f  d e f ia n c e  of 

t h e  younger (and m id d le - c l a s s  g e n e r a t i o n ) .  Even when th e  

p o l i t i c a l  t u rm o i l  o f  t h e  l a t e  1960s and e a r l y  1970s d ied  

down, t h e  consum ption o f  d rugs  and sm uggling a c t i v i t i e s  

were w idesp read . Cocaine was to u te d  in  some c i r c l e s  a s  t h e  

drug o f  p r e fe re n c e  f o r  u p sc a le  and a m b i t io u s  segm ents o f  

t h e  p o p u la t io n .

Yet a n o th e r  f a c t o r  which in f lu e n c e d  n a t i o n a l  

l e g i s l a t i o n  on d ru g s  was th e  s t ro n g  a s s o c i a t i o n  in  th e  

minds o f  many government o f f i c i a l s  and c i t i z e n s  betw een th e  

consum ption  o f  d ru g s  and th e  commission o f  c r im e s .

C r im in a ls  were u s in g  drugs b e fo re  commiting c rim es and they  

were engaged in  crim e t o  pay f o r  drug h a b i t s .  The is s u e  o f
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money la u n d e r in g ,  i f  i t  i s  t o  be seen in  p e r s p e c t iv e ,  must 

be p laced  in  th e  c o n te x t  o f  th e s e  b ro a d e r  s o c i a l  and 

c u l t u r a l  i s s u e s .  F i n a l l y ,  th e  s a l i e n c e  o f  t h e  a n t i - d r u g  

p la t fo r m  in  p o l i t i c a l  cam paigns canno t be  d e n ie d .

I n d iv id u a l  p o l i t i c i a n s  could t a k e  a  s t ro n g  s ta n d  on d rugs 

w ith o u t  a l i e n a t i n g  prom inent and i n f l u e n t i a l  segm ents o f  

th e  v o t e r s .  Adopting a s t ro n g  a n t i - d r u g  p o s tu r e  gave to  

o f f i c e - s e e k e r s  t h e  o p p o r tu n i ty  to  p r e s e n t  th em se lv es  a s  

d e fe n d e rs  o f  th e  m oral f a b r i c  o f  American p o l i t i c a l  i d e a l s  

and s o c i a l  v a lu e s .

P e rhaps  t h e  b e s t  example of employing lawmaking to  

deve lop  a broad s t r a t e g y  f o r  d e c re a s in g  th e  supply  and 

demand f o r  d ru g s  was t h e  p a ssag e  by Congress in 1981 o f  th e  

amendment t h a t  l i f t e d  th e  p r o h i b i t i o n  a g a in s t  u s ing  th e  

m i l i t a r y  in  dom estic  law enforcem ent (Time, June 23 , 1986). 

The amendment to  t h e  a c t  enab led  th e  m i l i t a r y  to  t r a c k  

su sp ec ted  sm ugglers a s  th ey  approached t h i s  co u n try  by sea 

o r  a i r ,  and a l e r t  th e  Coast Guard and o th e r  law enforcem ent 

a g e n c ie s ,  in c lu d in g  th e  Drug Enforcem ent Agency, fo r  

f u r t h e r  i n v e s t i g a t i o n  o f  incoming t r a f f i c .  I n t e r e s t i n g l y ,  

t h e  S e c re ta ry  o f  Defense was s t r o n g ly  opposed to  th e  

measure on th e  grounds t h a t  i t  would s e r i o u s l y  th r e a te n  th e  

de fe n se  p o s tu re  o f  t h e  armed fo r c e s  o f  t h e  c o u n try .  The 

s i t u a t i o n  i s  somewhat analogous to  t h a t  o f  th e  se c re cy  

m easures; t h e  b a n k e rs ,  f o r  f i n a n c i a l  and p h i lo s p h ic a l  

r e a s o n s ,  f e l t  t h a t  t h e  a n t i - d r u g  m easu res , however,
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la u d a b le  in  p r i n c i p l e ,  would only  c o m p lic a te  a f f a i r s .  The 

passag e  o f  t h e  posse  c o m ita tu s  amendment (e n a c te d  in  th e  

same y e a r  a s  th e  second se c re cy  a c t )  i l l u m in a t e s  th e  e x te n t  

t o  which th e  whole i s s u e  of d ru gs  had c a p tu re d  th e  

p o l i t i c a l  im ag in a tio n  o f  many p o l i t i c i a n s  and c i t i z e n s ,

In c o n s id e r in g  th e  e f f e c t i v e n e s s  o f  t h e  law, 

e s p e c i a l l y  i t s  en fo rcem en t,  one must c o n s id e r  th e  

p o s s i b i l i t y  t h a t  in d iv id u a l  law s, which t o g e th e r  s e rv e  a 

l a r g e r  p u rp o se , might l im i t  t h e  deg ree  to  which th ey  might 

be  e n fo rc e d .  The "war on d ru g s"  was a broad e f f o r t ,  

su p p o r ted  by a v a r i e t y  o f  l e g i s l a t i o n ,  which i f  i t  was t o  

be e n fo rc e d ,  would re q u i r e  th e  e x p e n d i tu re  o f c o n s id e ra b le  

fu n d s .  O f f i c i a l s  from v a r io u s  program s d e a l in g  w ith  a 

v a r i e t y  of d r u g - r e la t e d  problems competed f o r  fu n d in g .

A f te r  1981, moreover, th e  Reagan a d m in i s t r a t io n  was i n t e n t  

on c u t t i n g  back th e  e x te n t  o f  government e x p e n d i tu r e s .

Thus t h i s  o v e r r id in g  p r i o r i t y  se rved  t o  undermine th e  

a b i l i t y  o f t h e  f e d e r a l  and l o c a l  governm ents t o  e n fo rc e  th e  

se c re cy  a c t s .  T h is  assumes t h a t  t h e  p r a c t i c e  o f  money 

la u n d e r in g  has been p e rc e iv e d  a s  a major c r im e ,  and a s  

no ted  e a r l i e r ,  re sp o n d en ts  in  t h i s  s tu d y ,  w i th  th e  

e x c e p tio n  of law enforcem ent o f f i c i a l s ,  did no t  p e rc e iv e  

t h i s  p r a c t i c e  a s  a c rim e  d e se rv in g  th e  h ig h e s t  p r i o r i t y .

Lawmaking and th e  Competing T h e o r ie s

I t  was noted  above th a t  s o c i a l  r e a l i t y  i s  s im ply  too
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complex t o  be  c a p tu re d  by any one th e o ry  o r  body of 

c o n c e p ts ,  no m a t te r  how e le g a n t  th ey  m ight be in  t h e i r  

e x p re s s io n  o r  u s e fu ln e s s  f o r  a n a l y s i s .  We would n o t  

e x p e c t ,  th e n ,  t h a t  t h e r e  i s  o r  should  be a p e r f e c t  f i t  

betw een any one th e o ry  and th e  fo rm u la t io n  o f  th e  two bank 

se c re cy  a c t s  o f  1970 and 1981. I t  i s  even p o s s ib l e  t h a t  

th e  fo rm u la t io n  o f  th e  laws in  q u e s t io n  m ight n o t  be  very  

good t e s t s  o f  t h e  th r e e  t h e o r i e s .

The r u l in g  c l a s s  t h e o r y ,  fo r  exam ple, would seem to  be 

o f  l im i te d  v a lu e  in  e x p la in in g  th e  bank se c re c y  a c t s .  I t  

m ight be c la im ed , in l i n e  w ith  th e  th e o ry ,  t h a t  t h e  b a n k e rs  

and law enforcem ent o f f i c i a l s  r e p r e s e n t  t h e  b e s t  i n t e r e s t s  

o f  t h e  r u l in g  c l a s s ,  and no te  t h a t  th e  b a n k ers  were 

s u c c e s s f u l ,  th rough  t h e i r  te s t im o n y ,  in  lobbying  and 

p a r t i c i p a t i o n  in  w r i t in g  th e  a c t s ,  in  to n in g  down th e  

language o f  th e  l e g i s l a t i o n ,  so t h a t  t h e  em erging law was a 

weakened in s tru m en t  fo r  c o u n te r in g  money la u n d e r in g .  I t  

may be n o te d ,  to o ,  t h a t  th o se  in  Congress would r a r e l y  p a s s  

laws which run  c o u n te r  to  th e  i n t e r e s t s  o f  th o se  d e a l in g  in  

c a p i t a l .  F i n a l l y ,  i t  m ight be c la im e d , in  l in e  w ith  th e  

th e o r y ,  t h a t  th e  i s s u e s  o f  d ru g s  and money la u n d e r in g  would 

n o t  have th e  s a l i e n c e  th ey  do i f  th e  m idd le  and upper 

c l a s s e s  were not p reoccup ied  w ith  th e  w e lfa re  o f t h e i r  

c h i l d r e n .

Though some or a l l  o f  t h e s e  c la im s made in  t h e  name of 

r u l in g  c l a s s  th e o ry  m ight have some t r u t h  to  them, i t  would
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seem t h a t  th e  th e o ry  does n o t  do j u s t i c e  t o  th e  s o c i a l  

c o m p le x i t ie s  invo lved  in  t h e  w r i t in g  of t h e  se c re c y  law s. 

The b a n k e rs  and th e  law en fo rcem en t o f f i c i a l s  tended  t o  

view th e  crim e o f  money la u n d e r in g  from d i f f e r e n t  

p e r s p e c t i v e s :  t h e  b a n k e rs  d id  no t sh a re  th e  law

e n fo rc e m e n t’s view o f  la u n d e r in g  w ith  th e  same g r a v i t y .

The tw in  i s s u e s  o f  money la u n d e r in g  and d ru g s  would a l s o  

seem t o  have  r e le v a n c e  a s  a moral i s s u e  c h a l le n g in g  e t h i c a l  

s e n s i b i l i t i e s  and a sense  o f  o rd e r  in  s o c i e t y ,  th re a te n e d  

by th e  c o n tin u ed  in f lu x  o f  d ru g s  and th e  in c re a s e d  power o f  

o rg a n iz e d  c rim e to  laun der  funds and in v e s t  t h e i r  monies in 

o t h e r  e n t e r p r i s e s .  A lso , one can n o t  ig no re  th e  

l e g i s l a t o r s '  o b j e c t i v e  o f  r e e l e c t i o n  and th e  drug i s s u e  a s  

one way to  e f f e c t i v e l y  communicate w ith  th e  e l e c t o r a t e ,  o r  

l a r g e  segm ents o f  i t .  I f  when th e  i s s u e  o f  money 

la u n d e r in g  i s  viewed in  t h e  b ro a d e r  p i c t u r e  o f  t h e  

l e g i s l a t i o n  a g a in s t  d ru g s ,  i t  i s  c l e a r  t h a t  t h e r e  was 

c o n s id e r a b le  e f f o r t  expended by th e  government to  d e a l  on 

many f r o n t s  w i th  what was c o n s id e re d  a s i g n i f i c a n t  s o c i a l  

problem .

Cham bliss and Seidman (1 9 7 1 ) , c r i t i c i z e  r u l in g  c l a s s  

th e o ry  on t h e  g rounds t h a t  i t  i s  t a u t o l o g i c a l  and s e t s  out 

t o  p ro v e  a p o s t e r i o r i  what i s  assumed a p r i o r i ,  namely th e  

law s se rv e  th e  b e s t  i n t e r e s t s  o f  r u l in g  e l i t e s .  T h is  s tudy  

and th e  in te r v ie w s  w ith  t h e  re sp o n d e n ts  does  n o t  come c lo s e  

a t  a l l  in  even su g g e s t in g  t h a t  th e  b a s ic  assum ption  o f
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r u l i n g  c l a s s  th e o ry  i s  c o r r e c t  in  t h i s  c a s e .  I t  i s  p e rh ap s  

a sk in g  too  much to  eq u a te  c o m p a ra t iv e ly  weak se c re cy  laws 

w ith  th e  w inning  in f lu e n c e  o f  b a n k e r s .  P e rhaps  th e  

fo rm u la t io n  of t h e  se c re cy  laws p ro v id e s  a t  b e s t  a weak 

t e s t  fo r  r u l in g  c l a s s  th e o r y .

Some of t h e  ev id e n ce  accum ulated  might w e l l  be used to  

some e f f e c t  in  su p p o r t  o f  t h e  p l u r a l i s t  c o n c e p tio n  o f  

lawmaking. The p l u r a l i s t  th e o ry  h as  ga ined  c o n s id e ra b le  

cu rren cy  among U.S. p o l i t i c a l  s c i e n t i s t s ,  who have tended 

to  view th e  p o l ic y  in  dem ocrac ies  a s  o rg an ized  in to  

com peting i n t e r e s t s  who seek  to  in f lu e n c e  th e  fo rm u la t io n  

o f  p o l ic y  and law s. A lso , some p o l i t i c a l  s c i e n t i s t s ,  have 

s h a rp ly  c r i t i c i z e d  American acc ep tan c e  o f  t h e  p l u r a l i s t  

i d e a l  f o r  what th ey  see  and i n t e r p r e t  a s  i t s  c r i p p l in g  

e f f e c t  on e f f e c t i v e  government (D ah l, 1970). Whether th e  

p l u r a l i s t  i d e a l  i s  viewed fa v o ra b ly  o r  n o t  o r  sim ply a s  a 

u s e f u l  t o o l  in  a n a ly z in g  p o l i t i c a l  and s o c i a l  r e a l i t i e s ,  

t h e r e  i s  l i t t l e  doubt t h a t  i t  i s  a  most i n f l u e n t i a l  

c o n s t r u c t ,  g u id in g  and j u s t i f y i n g  b o th  p o l i t i c a l  b eh av io r  

and p o l i t i c a l  t h e o r y .

In fo rm a tio n  from t h e  in te r v ie w s  o f f e r s  some su p p o r t  o f  

th e  p l u r a l i s t  t h e s i s .  There was a d i f f e r e n c e  o f  op in io n  

among th e  law enfo rcem en t o f f i c i a l s  and th e  r e p r e s e n t a t i v e s  

o f  t h e  b a n k s .  B efore  th e  enac tm ent o f  bo th  se c re cy  

m easures t h e i r  o b j e c t i v e s  were d i f f e r e n t :  f o r  th e  one

group a tough law which would p ro v id e  e f f e c t i v e  enfo rcem ent
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o f  a n t i - l a u n d e r i n g  a c t i v i t i t e s ,  and fo r  th e  o t h e r  group no 

law a t  a l l  (1970 or one t h a t  d id  not g r e a t l y  in c re a s e  bank 

p a r t i c i p a t i o n  and c o s t s  1981) would se rv e  t h e i r  p u rp o se s .  

Both th e  b a n k ers  and th e  enforcem ent o f f i c i a l s ,  m oreover, 

lo bb ied  t o  have t h e i r  views accep ted  and each p a r ty  had a 

r e p r e s e n t a t i v e  in  th e  law w r i t in g  g roup . Some b a n k ers  

c o n t r ib u te d  funds to  im p o rtan t  peop le  in  th e  Congress 

a p p a re n t ly  in  an e f f o r t  to  e x e r c i s e  some c o n t r a i n t s .

Also im p o r tan t ,  from th e  p e r s p e c t iv e  o f  th e  p l u r a l i s t  

view , i s  t h a t  r e l a t i v e l y  few g roups even exp ressed  an 

i n t e r e s t  in  th e  se c re cy  m easures . The g e n e ra l  p u b l ic  d id  

no t  p a r t i c i p a t e  in  any n o ta b le  f a s h io n ,  perhaps  because  th e  

l e g i s l a t i o n  was j u s t  too  t e c h n ic a l  fo r  ready u n d e rs ta n d in g .  

O ther pending l e g i s l a t i o n  d e a l in g  w ith  o th e r  a s p e c t s  o f  t h e  

go v e rn m en t 's  a n t i - d r u g  e f f o r t s  might more r e a d i ly  c a p tu r e  

th e  p u b l i c ' s  im ag ina tio n  and i n t e r e s t .

Also in s t ru m e n ta l  in  th e  fo rm u la t io n  o f  th e  se c re c y  

law s ,  in  th e  view o f  some re s p o n d e n ts ,  was t h e  v ig o ro u s  

p a r t i c i p a t i o n  and in f lu e n c e  o f  th e  o f f i c e  o f  th e  A tto rney  

G en era l ,  which d e s i re d  some form o f  l e g i s l a t i o n  to  c o u L .e r  

la u n d e r in g  p r a c t i c e s .  The A tto rney  G e n e r a l 's  o f f i c e  m ight 

be  c o n s id e re d  a s  a t h i r d  p a r ty  r e p r e s e n t in g  i t s  own s p e c i a l  

i n t e r e s t s  w i th in  th e  law enforcem ent community, which might 

n o t  n e c e s s a r i l y  c o in c id e  e x a c t ly  w ith  o th e r  enforcem ent 

a g e n c ie s  d e a l in g  w ith  th e  tw in  problem s o f  d ru g s  and money 

la u n d e r in g .  The A tto rney  G enera l i s  uo t on ly  th e  c h i e f  law
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enforcem ent o f f i c e r  in  th e  c o u n try  b u t  a l s o  g e n e r a l l y  

acknowledged to  be th e  most p o l i t i c i z e d  law enforcem ent 

p o s i t i o n .

P l u r a l i s t  th e o ry  makes a llo w an ce  f o r  s p e c i a l  i n t e r e s t  

g roups t o  approach l e g i s l a t o r s  and o th e r s  in  government to  

seek  a fa v o ra b le  h e a r in g  t h a t  j u s t  might in f lu e n c e  th e  

fo rm u la t io n  o f  p o l ic y  and law . I t  i s  i n t e r e s t i n g  t o  n o te  

in  t h i s  reg a rd  t h a t  s e v e r a l  r e s p o n d e n ts  in  th e  s tudy  were 

o f  th e  o p in io n  t h a t  th ey  had some say  in  th e  f i n a l  

fo rm u la tio n  of t h e  sec recy  law s. Whether o r  n o t  t h i s  was 

in  f a c t  t h e  case  f o r  any o r  a l l  th o s e  c la im in g  some 

in f lu e n c e ,  i t  a p p e a rs  t h a t  p a r t i c i p a t i o n  in  h e a r in g s  b e fo re  

l e g i s l a t i v e  com m ittees e n t a i l s  th e  n o t io n  t h a t  competing 

i n t e r e s t  g roups can p u t  t h e i r  b e s t  c a se  b e fo re  th e  

re s p o n s ib le  lawmaker. This means t h a t  t h e  p l u r a l i s t  th e o ry  

g a in s  v a l i d i t y  in  th e  o rg a n iz a t io n  o f  l e g i s l a t i v e  p ro c e s s e s  

w i th in  t h e  government which i s  s t r u c tu r e d  t o  accommodate 

i n t e r e s t  group p r e s s u r e s  and i n p u ts .  In  o th e r  words, th e  

g o v e rn m en t 's  o r g a n i z a t i o n a l  s t r u c t u r e ,  a t  l e a s t  i t s  law 

making a p p a ra tu s ,  no t  o n ly  acknowledges b u t  i n v i t e s  

i n t e r e s t  group a c t i v i t i e s .  And t h a t  v i r t u a l l y  e x c lu d es  th e  

unorganized  p u b l ic  from a v o ic e  in  law making.

The rev iew  o f  th e  te s tim o n y  o f  th e  re sp o n d e n ts  

i n d i c a t e s  t h a t  th e  lawmakers sought to  a d d re s s  t h e  i s s u e  in 

a t e c h n i c a l  and a d m in i s t r a t iv e  framework, w h ile  law 

enforcm ent sought to  t i e  th e  i s s u e  o f  la u n d e r in g  money to
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t h e  b ro a d e r  I s s u e s  o f  d e t e r r i n g  c rim e  and drug  t r a f f i c k i n g  

— b o th  o f  which have more e x te n s iv e  s o c i a l  and e t h i c a l  

d im en s io n s .

In i t s e l f ,  t h i s  s tu d y  does n o t  have th e  b road  scope 

re q u ire d  to  f u l l y  t e s t  t h e  p l u r a l i s t  u n d e rs ta n d in g  o f  t h e  

se c re cy  a c t s .  But t h e r e  a re  i n d i c a t i o n s  from th e  

in te r v ie w s  w ith  in fo rm a n ts  and from th e  v e ry  outcome o f  

l e g i s l a t i o n  re g a rd in g  se c re cy  and la u n d e r in g  t h a t  th e  

p l u r a l i s t  p e r s p e c t iv e  has m e r i t  and m ight be  ex p lo red  even 

f u r t h e r .

Chambliss and Seidman (197 1 ) ,  a re  a s  c r i t i c a l  o f  

p l u r a l i s t  th e o ry  a s  th ey  a re  o f  th e  r u l i n g  c l a s s  th e o r y ,  in  

so f a r  a s  bo th  assume a b road  a p r i o r i  p r i n c i p l e  and th e n  

m a rs h a l l  t h e  e v id en ce  used to  su p p o r t  a c o n ce p t  o f  

lawmaking in  which co n sen sus  i s  t h e  norm and th e  more 

pow erfu l i n t e r e s t s  w i l l  have th e  major i n f lu e n c e  in  th e  

f i n a l  outcome o f  l e g i s l a t i o n .  I t  would seem p o s s ib l e  to  

d i s p u te  t h e s e  a u th o r s  on t h i s  s c o r e ,  e s p e c i a l l y  i f  one 

a d o p ts ,  a s  do Cham bliss and Seidman (1 9 7 1 ) ,  an approach  

which looks in  d e t a i l  a t  th e  s o c i a l  and p o l i t i c a l  

c i r c u m s ta n c e s  su r ro u n d in g  a p a r t i c u l a r  lawmaking i s s u e ,  

such a s  bank s e c re c y .

I t  would seem t h a t  t h e  p l u r a l i s t  p e r s p e c t i v e  on t h i s  

i s s u e  co u ld  d e a l  w e l l  w ith  t h e  c o n t r a d i c t i o n s  o f  th e  

lawmaking p r o c e s s ,  a prom inent f e a tu r e  o f  t h e  Cham bliss and 

Seidman (1971), m odel. The ve ry  n o t io n  o f  p l u r a l i s t
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advocacy and compromise would su g g e s t  t h a t  c o n t r a d i c t i o n s  

a re  l i k e l y  in  lawmaking, a fundam enta l c o n t r a d i c t i o n  b e ing  

t h a t  between th e  e f f e c t i v e n e s s  o f  law and th e  need o f  

accommodate v a r io u s  p o i n t s  o f  view in th e  t e x t  o f  t h e  law.

Cham bliss and S e idm an 's  (1971), d i a l e c t i c a l  th e o ry  can  

be a p p l ie d  w ith  some p r o f i t  to  th e  fo rm u la t io n  o f  th e  

se c re c y  a c t s .  These a u th o rs  f in d  d i f f i c u l t i e s  w ith  th e  

"grand t h e o r i e s "  o f  s o c i a l  dynamics o f  lawmaking. R a th e r  

th a n  view lawmaking in  broad t h e o r e t i c a l  p e r s p e c t iv e ,  th ey  

p r e f e r  to  fo cu s  i n t e n t l y  on th e  d e t a i l s  o f  t h e  p ro c e s s  by 

which laws a re  fo rm u la te d .  One m ight d e s c r ib e  t h e i r  

g e n e ra l  approach  a s  phenom enolog ical.

Cham bliss and Seidjaan (1971), howeyer, do have  a 

t h e o r e t i c a l  framework in  which to  p la c e  t h e i r  o b s e r v a t io n s  

o f  th e  a c t u a l  dynamics o f  lawmaking. T h e i r  d i a l e c t i c a l  

p e r s p e c t iv e  assumes t h a t  any s o c ie ty  w i l l  have fundam enta l 

c o n t r a d i c t i o n s  t h a t  w i l l  be exp ressed  in  th e  i d e a l s  and 

b e h a v io r  o f  v a r io u s  segm ents o f  s o c i e t y .  For exam ple, th e  

v a lu e s  and i n t e r e s t s  o f  c a p i t a l i s t  e n t r e p r e n e u r s  w i l l  o f t e n  

c o n f l i c t  w ith  th e  v a lu e s  and i n t e r e s t s  o f  t h e  working 

c l a s s e s ;  o r  women, who w ish t o  be  a b le  to  f u n c t io n  on th e  

b a s i s  o f  e q u a l i t y  w ith  men, w i l l  f in d  th em se lv e s  a t  odds 

and in  c o n f l i c t  w ith  a v a r i e t y  o f  m ale-dom inated 

i n s t i t u t i o n s ,  in c lu d in g  l e g i s l a t i v e  b o d ie s ,  t h e  c o u r t s ,  th e  

c h u rc h e s ,  u n i v e r s i t i e s  and i n d u s t r i a l  and com m ercial f i rm s .  

I t  i s  t h e  view o f  Chambliss and Seidman (1971) t h a t  th e
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s t a t e  i s  th e  a r b i t e r  o f  s o c i a l  c o n t r a d i c t i o n  and c o n f l i c t s  

and t h a t  lawmaking can be unders tood  b e s t  in term s o f  

a t t e m p ts  by l e g i s l a t i v e  b o d ie s  to  r e s o lv e  c o n f l i c t s .  

F u rthe rm ore , th e s e  t h e o r i s t s  do no t see lawmaking as  

f u rn i s h in g  th e  mechanism fo r  th e  f i n a l  r e s o l u t i o n  o f  

c o n f l i c t s .  Laws c o n ta in  t h e i r  own a m b ig u i t i e s  and 

u n c e r t a i n t i e s  t h a t  lead  to  f u r t h e r  c o n t r a d i c t i o n s  and s t i l l  

o th e r  a t te m p ts  t o  r e s o lv e  them.

V ariou s  f e a t u r e s  o f  th e  fo rm u la t io n  and enforcem ent 

o f  t h e  bank s e c re c y  a c t s  can  be i n t e r p r e t e d  w i th  p r o f i t  

u s in g  th e  d i a l e c t i c a l  model o f  lawmaking. The whole i s s u e  

o f  money la u n d e r in g  comes b e fo re  Congress in  1970 because  

th e r e  i s  a b a s ic  c o n t r a d ic t io n  between th e  a t te m p ts  to  

su p p re s s  th e  a c t i v i t i e s  o f  o rg a n iz e d  c rim e and drug 

t r a f f i c k i n g  and th e  ease  w ith  which th o se  who v i o l a t e  th e  

law can  d i s t r i b u t e  and make f u r t h e r  use o f  t h e i r  i l l i c i t l y  

ga ined  p r o f i t s .  Once th e  i s s u e  of money la u n d e r in g  comes 

b e fo re  l e g i s l a t i v e  com m ittees we f i n d ,  acco rd ing  to  th e  

re sp o n d en ts  in  t h i s  s tu d y ,  a b a s ic  c o n f l i c t  between th e  

b a n k e rs ,  s e n s i t i v e  to  th e  is su e  o f  t h e i r  c o s t s  should 

pending l e g i s l a t i o n  be e n a c te d ,  and law enforcem ent 

o f f i c i a l s ,  ve ry  c o n sc io u s  o f  th e  manner in  which th e  a c t u a l  

p r a c t i c e  o f lau n d e r in g  money undermines enforcem ent 

a c t i v i t i e s .  In  t h e  co u rse  o f  th e  l e g i s l a t i v e  p ro c e s s ,  th e  

lawmakers compromise so t h a t  n e i t h e r  th e  law enforcem ent 

a g e n c ie s  nor t h e  b a n k ers  have a p ie c e  o f  l e g i s l a t i o n  t h a t
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w holly  s a t i s f i e s  e i t h e r  i n t e r e s t .  In  th e  decade  a f t e r  th e  

p a ssag e  o f  t h e  1970 sec recy  law , i t  i s  a p p a re n t  t h a t  th e r e  

a r e  lo o p h o le s  in  th e  law which c r im in a l s  can  use t o  

c o n t in u e  t h e i r  p r a c t i c e s .  A lso ,  th e  s a n c t io n s  a re  such 

t h a t  th ey  do n o t  e f f e c t i v e l y  d e t e r .  In  an  e f f o r t  t o  

r e s o l v e  th e s e  prob lem s, h e a r in g s  a re  h e ld  to  amend th e  

s e c re c y  a c t  in  o rd e r  to  make i t  more e f f e c t i v e .  But th e  

1981 se c re cy  a c t ,  a s  judged by th e  re sp o n d e n ts  in t h i s  

s tu d y ,  i s  a t  b e s t  m odera te ly  e f f e c t i v e  and c o n f l i c t s  

rem ain .

There i s  a n o th e r  b a s ic  c o n f l i c t  which c h a r a c t e r i z e s  

a t t e m p ts  t o  curb money la u n d e r in g ,  and t h a t  i s  th e  t e n s io n  

betw een th e  law and th e  e x i s te n c e  o f  r e s o u r c e s  to. implement 

i t .  W ithin th e  government i t s e l f ,  p a r t i c u l a r l y  a f t e r  th e  

1981 law, v a r io u s  a n t i - c r im e  and a n t i - d r u g  m easures were 

competing w ith  one a n o th e r  fo r  fu n d in g ,  and competing to o ,  

w ith  th e  budget p r i o r i t i e s  o f  t h e  Reagan a d m i n i s t r a t io n .

I t  can be seen  t h a t  t h e r e  a r e  c o n t r a d i c t i o n s  and c o n f l i c t s  

in  governm enta l p o l ic y  t h a t  a f f e c t  th e  la w 's  

im p lem en ta tion .

There i s ,  th e n ,  a  good d e a l  t o  recommend th e  

d i a l e c t i c a l  p e r s p e c t iv e  in  u n d e rs ta n d in g  th e  fo rm u la t io n  

and im plem enta tion  o f  t h e  bank se c re c y  a c t s .  C e r t a in ly ,  

many o f  th e  re sp o n d e n ts  ex p re ssed  an  aw areness  o f  t h e  

c o n t r a d i c t i o n s  in  th e  lawmaking p ro c e s s  and th e  sec recy  

laws th e m se lv e s .  In  1981, t h e  b a n k e rs  d id  n o t  wish t o
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q u ib b le  w ith  th e  law a l r e a d y  on t h e  books, fo r  t h i s  p ie c e  

o f  l e g i s l a t i o n  had minimal impact on t h e i r  c o n c e rn s .  The 

law enfo rcem en t re sp o n d e n ts  seemed q u i t e  aware t h a t  th e  

law , im p e rfe c t  a s  i t  was from t h e i r  v ie w p o in t ,  could  not be 

e f f e c t i v e l y  implemented w ith o u t  th e  funding t o  unt’ ; r w r i t e  

i t s  complex and ex p en s iv e  i n v e s t i g a t i v e  t a s k s .

The d i a l e c t i c a l  model o f  Cham bliss and Seidman (1971), 

can  be c l e a r l y  demarcated from t h e  "g rand" r u l i n g  c l a s s  and 

p l u r a l i s t i c  t h e o r i e s .  But one wonders i f  t h i s  i s  so .  I t  

would seem t h a t  th e  d i a l e c t i c a l  model and i t s  methods o f  

i n v e s t i g a t i o n  cou ld  be accommodated q u i t e  w e l l  by th e  o th e r  

two th e o r e s .  E a r l i e r ,  i t  was no ted  t h a t  t h e r e  i s  much in  

t h e  p l u r a l i s t i c  p e r s p e c t iv e  which can  be  a p p lie d  t o  a 

p r o f i t a b l e  s tudy  o f  t h e  fo rm u la t io n  and enforcem ent o f  t h e  

bank se c re cy  a c t s .  There would seem t o  be no in h e re n t  

l o g i c a l  rea so n  why th e  n o t io n  of c o n t r a d i c t i o n  can no t be 

accommodated w i th in  th e  p l u r a l i s t i c  p e r s p e c t iv e  i f  th e  

in d iv id u a l  t h e o r i s t  cho oses  to  do so .  The a n a l y s i s  o f  t h e  

bank se c re cy  a c t s  in  t h i s  s tudy  would i n d i c a t e  t h a t  both  

app roach es  have s i g n i f i c a n t  v a lu e  in  a n a ly z in g  th e  

l e g i s l a t i v e  p r o c e s s .  The one approach supplem ents  t h a t  o f  

t h e  o th e r .

The n o tio n  o f  c o n t r a d i c t i o n  can be  accommodated w ith in  

t h e  p l u r a l i s t  p e r s p e c t iv e  in  t h i s  s tu d y  by examining th e  

fundam enta l c o n t r a d i c t i o n  between th e  b u s in e s s  and th e  law 

enforcem ent segm ents o f  s o c i e t y .  The d a ta  c l e a r l y  show
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t h e i r  d i f f e r e n t  v a lu e s  and i n t e r e s t s .  The l e g i s l a t i v e  

b o d ie s  a t te m p t  to  r e s o lv e  t h i s  c o n f l i c t .  In  t h i s  c a se  they  

p assed  t h e  Bank S ecrecy  Acts o f  1970 and 1981.

I t  would seem t h a t  Chambliss and Seidman (1 9 7 1 ) , a re  

c o r r e c t  when th ey  warn a g a in s t  ap p ly in g  th e  a p r i o r i  

p r i n c i p l e s  o f  grand th eo ry  to  th e  s tudy  of p a r t i c u l a r  

l e g i s l a t i v e  p r o c e s s e s  and phenomena w i th o u t  a n a ly z in g  in  

d e t a i l  t h e  p a t t e r n s  o f  s o c i a l  i n t e r a c t i o n  t h a t  a re  ve ry  

much a p a r t  o f  th e  lawmaking p r o c e s s .  But i t  a l s o  a p p e a rs  

t h a t  th e y  go to o  f a r  when they  a t t a c k  th e  u s e f u ln e s s  o f  

t h e o r i e s  o f  l a r g e  scope , which, a f t e r  a l l ,  a re  id e a l in g  

w ith  s o c i a l  p ro c e s s e s  e x te n d in g  f a r  beyond th e  a re n a  of 

lawmaking. One m ight argue  t h a t  th e  concep t o f  d i a l e c t i c s  

i s  to o  narrow  in focus t o  c o n s t i t u t e  a p o l i t i c a l  t h e o r y ,  

t h a t  c a p t u r e s  b o th  th e  s o c i a l  and e t h i c a l  d im ensions  o f  

l i f e  in  th e  p o l i t y .  Both th e  r u l in g  c l a s s  and th e  

p l u r a l i s t  t h e o r i e s  v e n tu re  to  make p h i lo s o p h ic a l  judgm ents 

abou t th e  e t h i c a l  and th e  s o c i a l  d im en sion s  o f  s o c i e t y  and 

lawmaking. In i t s e l f ,  d i a l e c t i c a l  th e o ry  does n o t  do t h i s ,  

i n t e n t  a s  i t  i s  on exam ining th e  s o c i a l  p r o c e s s e s  and 

p a t t e r n s  a s  th ey  appear to  th e  i n v e s t i g a t o r .  The 

d i a l e c t i c a l  a p p ro a ch , on th e  o th e r  hand , could be used to  

enhance th e  q u a l i t y  o f  r e s e a rc h  in  many p o l i t i c a l  t h e o r i e s ;  

f o r  p o l i t i c a l  t h e o r y ,  w hatever i t s  a s su m p tio n s ,  must 

n e c e s s a r i l y  d e a l  w ith  th e  c o n t r a d i c t i o n s  and c o n f l i c t s  t h a t  

a r e  p a r t  o f  any p o l i t i c a l  sys tem  o r  p r o c e s s ,  in c lu d in g  t h a t
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o f lawmaking.

Lawmaking in  a C r i t i c a l  P e r s p e c t iv e

The s tudy  and i n t e r p r e t a t i o n  o f  th e  fo rm u la t io n  o f  th e  

bank se c re c y  a c t s  h a s  focused m ainly  on th e  r e s p o n d e n ts '  

te s t im o n y  in  in te r v ie w s .  The s tud y  d id  n o t  c o n s id e r  th e  

lawmaking p ro c e s s  d i r e c t l y ,  so to  speak . At t h i s  p o in t  i t  

m ight be  b e n e f i c i a l  to  s t e p  back and c o n s id e r  th e  

re s p o n d e n ts  and l e g i s l a t o r s  in so f a r  a s  th e y  a re  a l l  

p a r t i c i p a n t s  in  t h e  p ro c e s s  and b r in g  t o  com m ittee h e a r in g s  

and th e  c r a f t i n g  o f  t h e  law th e  a ssu m p tio n s  th ey  sha re  

about t h e  p r o c e s s e s  they  a re  involved  in .

There i s  a sm all  body of l e g a l  s c h o la r s h ip  t h a t  in  th e  

p a s t  decade  h as  g a th e re d  under t h e  banner o f  " c r i t i c a l  

l e g a l  s t u d i e s "  in  o rd e r  to  exam ine, a s  one t h e o r i s t  s t a t e s ,  

" th e  r i c h  t e x t u r e  o f  m oral v a lu e s  and i d e o lo g i c a l  

a ssu m p tio n s  r e f l e c t e d  in  l e g a l  d o c t r in e "  ( F i s c h l ,  1987, p. 

50 7). C r i t i c a l  t h e o r i s t s  (C ham bliss and Seidman, 1981), 

q u e s t io n  th e  assum ption  t h a t  th e  c o u r t s  o f  t h e  land 

i n t e r p r e t  th e  w r i t t e n  law in  a d e ta c h e d ,  r a t i o n a l  and 

l o g i c a l  f a s h io n .  R a th e r ,  th e s e  t h e o r i s t s  a rg u e ,  t h a t  th e  

body o f  law and in d iv id u a l  laws a re  in  e sse n c e  

in d e te rm in a te ,  t h a t  i s ,  t h e  law a s  w r i t t e n  i s  q u i t e  cap ab le  

o f  g e n e r a t in g  c o n t r a d i c t o r y  argum ents in  c o u r t ,  each hav ing  

some m e r i t  and p re c e d e n t  which th e  judge must weigh. The 

j u d g e 's  d e c i s i o n ,  in  t u r n ,  w i l l  r e f l e c t  h i s  th in k in g  on th e
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argum ents p r e s e n te d ,  a s  w e l l  a s  some b a s i c  c u l t u r a l  and 

e t h i c a l  a ssu m p tio n s  n o t  e x p l i c i t l y  r e f e r r e d  to  in  th e  

d e c i s io n  t h a t  a re  sim ply  t a k e n - f o r - g r a n te d .

The c r i t i c a l  p e r s p e c t iv e  o f  c o u r t  p r e s e n t a t i o n s  and 

p ro ce ed in g s  can be a p p lie d  e q u a l ly  to  th e  l e g i s l a t i v e  

p ro c e ss  and th e  making of laws. P a r t i c i p a n t s  who t e s t i f y  

p ro  and con on a p ie c e  of l e g i s l a t i o n ,  o r  lobby f o r  o r  

a g a in s t  i t s  p a ssa g e ,  o r  p a r t i c i p a t e  in th e  a c t u a l  w r i t in g  

o f  th e  law e n te r  in to  th e  p ro c e s s  h a rb o r in g  c e r t a i n  

unexpressed  assum ptions abou t th e  a c t i v i t i e s  th e y  a re  

involved  in .  For t h e  c r i t i c a l  t h e o r i s t  i t  i s  im p o rtan t  t o  

s tu d y  v a r io u s  f a c e t s  o f  t h e  l e g a l  p ro c e s s  and make e x p l i c i t  

th o se  v a lu e s  and assum p tion s  which make i t  p o s s ib l e  fo r  

peop le  to  convene in  c o u r t s  o r  l e g i s l a t i v e  b o d ie s  and 

perfo rm  t h e i r  i n d iv id u a l  f u n c t io n s .

The c r i t i c a l  p e r s p e c t iv e  i s  n o t  a t  a l l  un iqu e  to  th e  

s tudy  o f  l e g a l  p ro c e s s e s ;  i t  i s  a p p lie d  to  th e  s tu d y  o f  a l l  

f a c e t s  o f  s o c i a l  i n t e r a c t i o n  and b e h a v io r  in  th e  v a r io u s  

f i e l d s  o f  th e  s o c i a l  s c i e n c e s ,  e s p e c i a l l y  in  an th ro p o lo g y  

and so c io lo g y .  There a re  a t  l e a s t  two fundam enta l 

p o s t u l a t e s  (Cham bliss and Seidman, 1971) o f  c r i t i c a l  

a n a l y s i s :  (1 )  s o c i a l  b e h av io r  i s  t o  be examined in  term s

o f  th e  meaning and s i g n i f i c a n c e  which p e o p le  a t t r i b u t e  to  

t h e i r  a c t i o n s ;  and (2 )  t h e  ro u t in e  a c t i v i t i e s  o f  s o c i a l  

l i f e  and t h e i r  s i g n i f i c a n c e  a re  o f t e n  tak en  f o r  g ra n te d  and 

go u nno ticed  by s o c i a l  f a c t o r s  in  any g iven  s i t u a t i o n .
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Veber (1949) c l e a r l y  e s t a b l i s h e d  th e  r e l a t i o n s h i p  betw een 

s o c i a l  b e h a v io r  and th e  s i g n i f i c a n c e  i t  h a s  fo r  p eop le  when 

he w r i t e s :  The t r a n s c e n d e n ta l  p r o p o s i t io n  o f  every

c u l t u r a l  s c ie n c e  l i e s  n o t  in our f in d in g  a c e r t a i n  c u l t u r e  

o r  any c u l t u r e  in  g e n e r a l  t o  be v a lu a b le ,  b u t  r a t h e r  in  th e  

f a c t  t h a t  we a re  c u l t u r a l  b e in g s ,  endowed w ith  th e  c a p a c i ty  

and w i l l  to  t a k e  a d e l i b e r a t e  a t t i t u d e  tow ards th e  world 

and lend i t  s i g n i f i c a n c e  (p .  8 1 ) .

I f  we apply  th e  c r i t i c a l  p e r s p e c t iv e  to  th e  

fo rm u la t io n  of t h e  bank se c re cy  a c t s ,  th e r e  i s  one f e a tu r e  

o f  th e  l e g i s l a t i v e  p ro c e s s  t h a t  s ta n d s  out — a b a s ic  

assum ption  on th e  p a r t  o f  t h e  p a r t i c i p a n t s ,  a t  l e a s t  a good 

many o f  them c o n su l te d  in  t h i s  s tu d y ,  t h a t  th ey  would have 

some r o le  to  p lay  in  in f lu e n c in g  th e  sec recy  a c t s  a s  th e s e  

m ight be  p a sse d  by th e  l e g i s l a t o r s .  I t  m ight be sa id  t h a t  

t h e  a c t i o n s  o f  t h e  re sp o n d en ts  dem o n s tra te  an i m p l i c i t  

a ccep tan ce  t h a t  th e  law s, a s  w r i t t e n ,  would r e f l e c t  many 

v ie w p o in ts  ex p re ssed  d u r in g  th e  h e a r in g s  and in  th e  

s e s s io n s  devoted  to  t h e  a c t u a l  w r i t in g  o f  th e  l e g i s l a t i o n .  

P lu r a l i s m  ( a s  opposed to  t h e  p o l i t i c a l  th e o r y ,  accep ted  by 

p a r t i c i p a n t s  in  th e  l e g i s l a t i v e  p ro c e s s )  p la y s  a v e ry  

im p o rtan t  r o l e  in  so f a r  a s  i t  e n s u re s  t h a t  th e  laws 

en ac ted  w i l l  be  compromises r e f l e c t i n g  v a r io u s  view s and 

p r i o r i t i e s .  V ith  compromise th e r e  a r i s e  th e  c o n t r a d i c t i o n s  

examined e a r l i e r  in  t h e  d i s c u s s io n  o f  th e  d i a l e c t i c a l  

app ro ach . The p l u r a l i s t i c  co n cep tio n  i s  made e x p re s s ly
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c l e a r  in  th e  v a r io u s  a c t i v i t i e s  a s s o c i a t e d  w ith  th e  

enac tm ent o f  t h e  bank se c re c y  a c t s  — t h e  t e s t i f y i n g ,  

lo b b y in g ,  cam paign c o n t r i b u t i o n s  and th e  a c t u a l  d r a f t i n g  o f  

t h e  l e g i s l a t i o n .

C r i t i c a l  s tu d y  could  be a p p l ie d  to  examine th e  b a s i c  

a ssu m p tio n s  u n d e r ly in g  t h e  p r e s e n t a t i o n s  o f  t h e  b a n k e rs ,  

t h e  law en fo rcem en t o f f i c i a l s  and th e  in fo rm a n ts ,  th u s  

b r in g in g  in to  s h a r p e r  view th e  manner in  which v a lu e s  

a c t u a l l y  and s p e c i f i c a l l y  in f lu e n c e d  th e  b e h a v io r  o f  t h e  

p a r t i c i p a n t s  in  t h e  p r o c e s s .  I t  may be  d e s i r a b l e  t o  

ex p lo re  t h e  b a s i c  assum ptions  which informed th e  

p a r t i c i p a n t s '  a t t i t u d e s  tow ards  d ru g s  and what v a lu e s  

rend ered  a n t i - d r u g  l e g i s l a t i o n  o f  " m o ra l -e d u c a t iv e "  

im portance , a s  one congressm an h a s  put i t .

In sum, i t  can  be  s a id  t h a t  t h e  s tu d y ,  and th e  

te s t im o n y  o f  th e  re sp o n d e n ts  can  be f r u i t f u l l y  an a ly zed  

from a number o f  t h e o r e t i c a l  p e r s p e c t i v e s  t o g e t h e r  in  o rd e r  

t h a t  we m ight b e t t e r  u n d e rs tan d  why t h e  bank s e c re c y  laws 

to o k  th e  form th e y  did and how th e y  were e n fo rc e d .

Recommendations fo r  F u r th e r  Study

The a n a l y s i s  s u g g e s t s  t h a t  t h e  p re s e n t  s tu d y  d id  no t 

and could  no t e x p lo re  th e  p ro c e s s  by which th e  bank se c re cy  

laws were e n a c te d  and e n fo rc ed  in  a l l  t h e i r  r i c h n e s s  and 

sc o p e .  The in te r v ie w s  w ith  th e  in fo rm a n ts  d id  i n d ic a t e  

t h a t  t h e  d i a l e c t i c a l  and p l u r a l i s t i c  p e r s p e c t iv e s  can  c a s t
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th e  l e g i s l a t i v e  p ro c e ss  in  a r e v e a l in g  l i g h t .  The 

te s t im o n y ,  m oreover, o f t h e  in fo rm a n ts  s u g g e s ts  t h a t  

c r i t i c a l  l e g a l  th e o ry  m ight p r o f i t a b l y  be employed to  

e x p lo re  th e  r o l e  t h a t  c u l t u r a l  i d e a l s  and v a lu e s  u n d e rw r ite  

in  th e  l e g i s l a t i v e  p ro c e s s .

The a n a l y s i s  does n o t  c o n v in c in g ly  i n d i c a t e  t h a t  

r u l i n g  c l a s s  th e o ry  h as  t h e  e x p la n a to ry  power o f  o th e r  

p o i n t s  o f  v iew . T h is  th e o ry  s im ply  p l a c e s  to o  much burden  

on e l i t e  power and in f lu e n c e  t o  a d e q u a te ly  e x p lo re  th e  

l e g i s l a t i v e  p ro c e s s  in a l l  o f  i t ' s  c o m p lex i ty .  The 

p l u r a l i s t i c  th e o ry  and t h e  d i a l e c t i c a l  approach  would seem 

to  be a b le  to  d e a l  q u i te  w e ll  w i th  th e  in f lu e n c e  of a 

s o c i a l  e l i t e  w h ile  ta k in g  accoun t o f  o th e r  f a c t o r s  t h a t  

m ight be e q u a l ly  im p o rtan t  o r  even  more im p o rtan t  in 

p ro duc ing  l e g i s l a t i v e  outcom es.

A nother f a c t o r  i s  t h a t  th e  g r a v i t y  o f  c r im e s  seems t o  

be  d e f in e d  by th e  s e l f  i n t e r e s t s  o f  th o se  w ith  a s ta k e  in  

th e  c o n t r o l  o r  con ta inm en t o f  laws o r  w ith  a re la x e d  o r 

more b e n ig n  enforcem ent a t t i t u d e  tow ards law s. L o ca tion  in 

an  o r g a n i z a t i o n a l  environm ent a p p e a rs  t o  e f f e c t  p e rc e p t io n s  

o f ,  and a t t i t u d e s  tow ards c r im e .

The s tud y  a l s o  su g g e s ts  t h a t  some accommodation among 

th e  rem ain ing  t h e o r i e s  o r  approaches  m ight p r o f i t a b l y  be  

made to  e x p lo re  th e  f u l l  d im ensio ns  o f  t h e  l e g i s l a t i v e  

p r o c e s s .  F u r th e r  s t u d i e s  would have t o  c o n s id e r  o th e r  

d im ensions o f  t h e  l e g i s l a t i v e  p ro c e s s  n o t  e x p lo red  h e re ,
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most n o ta b ly  th e  i n t e r a c t i o n  among th e  l e g i s l a t o r s  and 

among th o se  a c t u a l l y  d r a f t i n g  th e  l e g i s l a t i o n .

In  a d d i t io n  t h i s  study  w i l l  f o s t e r  and encourage  

f u r t h e r  s c r u t in y  of t h e  Bank Secrecy  Act from 1981 to  th e  

p r e s e n t .  Reviews o f  t h i s  p e r io d  su g g e s t  t h a t  th e r e  s t i l l  

e x i s t s  many problems w ith  th e  im plem enta tion  and 

enforcem ent o f  the  law . The U.S. C om ptro lle r  General Bank 

Secrecy Report o f  1986 inc luded  a s tudy  o f th e  

e f f e c t i v e n e s s  o f  th e  enforcem ent e f f o r t  behind th e  Secrecy 

Act p r o v i s io n s .  I t  found t h a t  th e  T reasu ry  Department d id 

n o t  p lay  an  a c t iv e  ro le  in  a d m in is te r in g  th e  Act u n t i l  1985 

when th e  Bank o f Boston p led  g u i l t y  to  c r im in a l  v i o l a t i o n s  

under i t ' s  p r o v i s io n s .  In  1985, a s  th e  r e v i s io n s  o f  the  

Act took  ho ld , th e  number o f  c i v i l  p e n a l t i e s  fo r  com pliance  

in c re a se d  to  seven ty  s i x ,  most r e s u l t i n g  from " v o lu n ta ry  

ad m iss io n s  o f  p o s s ib le  non com pliance" by banks and o th e r  

f i n a n c i a l  i n s t i t u t i o n s .  E leven o f  th e  seven ty  s i x  rev iew s 

i n i t i a t e d  by T reasu ry  r e s u l te d  in  f i n e s  t o t a l i n g  $5 .1  

m i l l i o n .

U n t i l  t h e  rev ised  Act, th e  p o t e n t i a l  o f  t h e  Bank 

Secrecy  Act t o  d e te r  money la u n d e r in g  had n o t  been f u l l y  

r e a l i z e d .  As th e  r e p o r t  r e v e a le d ,  th e  T reasu ry  Department 

" la c k s  c u r r e n t  and s p e c i f i c  in fo rm a tio n "  about th e  way th e  

v a r io u s  r e p o r t i n g  a g e n c ie s  a re  h a n d lin g  t h e i r  d u t i e s  and, 

t h e r e f o r e ,  i t  canno t even de te rm in e  " th e  number o f  

f i n a n c i a l  i n s t i t u t i o n s  examined o r  th e  number o f  v i o l a t i o n s
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i d e n t i f i e d . "  (U.S. C o m p tro l le r -G e n e ra l , 1986, p p s .  1 5 -1 9 ) .

The U.S. P r e s i d e n t ' s  Commission on Organized Crime 

(1987) su g g e s te d ,  on t h e  b a s i s  o f  t h e  Bank S ecrecy  A c t 's  

a b i l i t y  to  i n t e r f e r e  w ith  money la u n d e r in g  o p e ra t io n s  t h a t  

s i m i l i a r  laws on th e  s t a t e  l e v e l  cou ld  do much to  impede 

o rg an ized  c r im in a l  o p e r a t io n s .  The laws would " r e f l e c t  th e  

c r i t i c a l  need s t a t e  law enforcem ent o f f i c i a l s  have fo r  

in fo rm a tio n  c o n ta in e d  in  th e  c u rre n cy  t r a n s a c t i o n  r e p o r t s . "  

As th e  Commission no ted  " t h i s  need can a l s o  be met by 

g r e a t e r  c o o p e ra t io n  between s t a t e  and f e d e r a l  o f f i c i a l s "

( p .  169).

T h is  c l e a r l y  shows t h a t  f u r t h e r  s tu d y  o f  t h e  

c r e a t i o n ,  im plem enta tion  and com pliance o f  t h e  Bank Secrecy  

Act i s  needed .
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INTERVIEW FORMAT 

BANK SECRECY ACTS -  THE CREATION OF LAW

T his  p o r t io n  o f  th e  in te rv ie w  w i l l  concern  th e  passage  o f  
t h e  Bank S ecrecy  Acto o f  1970.

1 . How were you and your o r g a n iz a t io n  involved  in  th e  
C o n g re ss io n a l  H earings fo r  th e  Bank Secrecy  Act o f  
1970.

l a .  What was your r o l e ?

2 . How would you d e s c r ib e  th e  e x te n t  o f  your
p a r t i c i p a t i o n  in  th e  C o n g re ss io n a l  H earings?

Deeply Involved  ____
M oderate ly  Involved  ____
Somewhat Invo lved  ____
Not Much Involved

3. What was your o r g a n i z a t i o n 's  p o s i t io n  conce rn ing  th e  
1970 Bank Secrecy  Act?

S tro n g ly  in  Favor _____________
Weakly in  Favor _____________
Weakly Opposed _____________
S tro n g ly  Opposed _____________

4 . What d id  your group do t o  in f lu e n c e  th e  l e g i s l a t u r e
d u rin g  th e  passage  o f  th e  Bank Secrecy  Act? P le a s e  be 
a s  s p e c i f i c  a s  p o s s ib l e .

5 .  Which o f t h e  fo l lo w in g  lobby ing  te c h n iq u e s  d id  your 
group employ?

L i s t :

- 1 -
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6 .  What was your C o n g re ss io n a l  te s t im o n e y  ab ou t?

7 .  How do you b e l i e v e  your g ro u p 's  e f f o r t s  in f lu e n c e d  th e  
passage  o f  t h e  1970 Bank Secrecy  Act?

8 .  As you see  i t  to  what ex tend  d id  your te s t im o n y
in f lu e n c e  th e  f i n a l  passage  o f  th e  Bank S ecrecy  Act?

To a Large E x ten t  ____________ _
To a Moderate E x ten t __________ _
To a Small E x ten t  __________

9 . More g e n e r a l ly  could you d e s c r ib e  th e  group an d /o r  th e  
f a c t o r s  t h a t  you b e l i e v e  (were no t s i g n i f i c a n t )  t o  th e  
p assage  o f  th e  Bank Secrecy  Act?

10. Which of t h e  fo l lo w in g  te c h n iq u e s  do you b e l i e v e  were 
th e  most e f f e c t i v e  in  t h e  p assage  o f  t h e  Bank Secrecy  
Act?

11. P le a s e  i d e n t i f y  th e  group t h a t  you b e l i e v e  was th e  
most pow erfu l in  in f lu e n c in g  th e  passage  o f  th e  Bank 
Secrecy  Act?

12. Concerning th e  p assage  o f  t h e  Bank Secrecy  Act on a 
s c a l e  o f  1-5  (S trong  to  Weak) r a t e  th e  im portance  of 
each  of th e  fo l lo w in g  groups?

Banking Community_______ ___________
G enera l P u b l ic  ___________
T rea su ry  D e p t . ___________
I .R .S .____________________ ___________
F . B . I .  ___________
C i v i l  L ib e r a t i o n s  ___________
L ocal Law Enforcement _________
O ther ""

- 2 -
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32 .9

(2 )  CIVIL PENALTIES
(a )  T i t l e  31 U.S.C. 1102(a) -  

S e i z u r e / f o r f e i t u r e  o f  c u rre n cy  o r  m onetary  
i n s t r u m e n t s : Any c u rre n c y  o r  o th e r  
m onetary  in s t ru m e n ts  which a re  in  th e  
p ro c e s s  o f  any t r a n s p o r a t i o n  w ith  r e s p e c t  
t o  which any r e p o r t  r e q u i r e d  to  be f i l e d  
under 31 USC 1101(a) e i t h e r  has  no t been 
f i l e d  o r  c o n ta in s  m a t e r i a l  o m iss io n s  o r  
m is s ta te m e n ts  a re  s u b j e c t  to  s e i z u r e  and 
f o r f e i t u r e  to  t h e  U nited  S t a t e s .

(b ) T i t l e  31 U.S.C. 1103 -  C i v i l  l i a b i l i t y  -  
The S e c re ta ry  may a s s e s s  a c i v i l  p e n a l ty  
upon any person  who f a i l s  t o  f i l e  any 
r e p o r t  r e q u i re d  under 31 USC 1101, o r  who 
f i l e d  such a r e p o r t  c o n ta in in g  any 
m a te r i a l  o m iss io n s  o r  m is s ta te m e n ts .  The 
amount o f  t h i s  p e n a l ty  s h a l l  no t exceed 
th e  amount o f  t h e  m onetary  in s t ru m e n ts  
w ith  r e s p e c t  t o  whose t r a n s p o r t a t i o n  th e  
r e p o r t  was re q u i r e d  t o  be f i l e d .  The 
l i a b i l i t i e s  imposed a re  in  a d d i t i o n  to  any 
o th e r  l i a b i l i t i e s ,  c i v i l  o r  c r im in a l ,  
ex cep t  t h a t  th e  l i a b i l i t y  under t h i s  
s e c t i o n  s h a l l  be reduced by any amount 
a c t u a l l y  f o r f e i t e d  under 31 USC 1102.

(3 )  ADDITIONAL INFORMATION ON APPLICABLE LAWS
A d d i t io n a l  in fo rm a tio n  on c u rre n cy  and Customs 
laws can be found in  C hap te r  35 o f  t h i s  
Handbook. To th o ro u g h ly  u n d e rs tan d  th e  A ct, 
S p e c ia l  Agents must read  p a r t  103 o f  t i t l e  31 o f  
th e  Code o f  F e d e ra l  R e g u la t io n s .  Laws and 
r e g u l a t i o n s  d e a l in g  w ith  c u rre n c y  v i o l a t i o n s  a re  
in  a c o n s ta n t  s t a t e  o f  f l u x  so S p e c ia l  Agents 
should  c o n s u l t  th e  l a t e s t  copy o f  th e  U .S . Code 
and Code o f  F e d e ra l  R e g u la t io n s  b e fo re  t a k in g  
enforcem ent a c t io n .

(D) SEARCH WARRANT AUTHORITY
I f  t h e r e  i s  rea so n  to  b e l i e v e  t h a t  c u rre n cy  or 
m onetary in s t ru m e n ts  a re  in  t h e  p ro c e s s  o f  
t r a n s p o r t a t i o n  and a r e p o r t  r e q u i r e d  under 31 USC 1101 
has  no t been f i l e d  o r  c o n ta in s  m a te r i a l  o m iss io n s  o r  
m is s ta te m e n ts ,  a p p l i c a t io n  may be made to  any c o u r t  o f  
com petent j u r i s i d i c t i o n  f o r  a  s e a rc h  w a rran t  (31 USC 
1105). A d d i t io n a l  in fo rm a tio n  on s e a rc h  w a r ra n ts  can 
be found in  C hap te r  42 o f  t h i s  Handbook. Appendix A- 
32-19 i s  an example o f  a c u rre n cy  s e a rc h  w arran t  and 
a f f i d a v i t .  A se a rc h  e x c lu s iv e ly  f o r  c u rre n cy  may a l s o  
be conducted  where e x ig e n t  c irc u m s ta n c e s  p re c lu d e  th e  
o b ta in in g  o f  a w a r ra n t ,  o r  where t h e  s u b j e c t  c o n se n ts  
to  t h e  s e a rc h .
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