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A bstract

CONVICTION PRONENESS AS A PREDICTOR OF SWORN JUROR

DECISIONS

by  

Eli Baker  

A dviser: P rofessor  R obert B uckhout

Scientific  jury selection  is the application of social sc ien ce  know ledge  

and technology to the courtroom  tria l. Seem ingly su c c e ss fu l, but n ever  

em pirically te s te d , th ere  are q u estion s concern ing the e ffica cy  of th is  

tech n iq u e . The su b sta n tiv e  con ten t of jury research  has been d e v e l­

oped prim arily throu gh the u se  of the jury paradigm under experim ental 

cond itions. Poor rep licas of actual tr ia l conditions have generated  

conflicting  and qu estion ab le  co n clu sion s. M oreover, sworn jurors are 

not randomly se lec ted  from the gen era l population , and research  

conducted  w ith sam ples of th e general population produce re su lts  not 

applicable to actual sworn jurors who have been ch osen  th rou gh  o rd i­

n ary courtroom rou tin es.

T his stu d y  analyzed  data from q u estion n aires retu rn ed  b y  365 sworn  

jurors who had actually  sat on criminal tria ls immediately prior to th eir  

resp o n ses  at the Federal C ourt, E astern D istr ict of New York. T h ese



jurors w ere randomly sp lit into exploratory  and validation sam ples. A 

conviction score was gen erated  as a function  of the resp on d en t jurors' 

reported  pre-delib eration  vote and the vote breakdow n of the juries of 

which th ey  w ere mem bers. A conviction  p ron en ess p roxy  was created  

from the attitu d e q u estio n s. Stepw ise reg ress io n s  and other exp lora ­

tory  proced ures were u sed  to derive a pred iction  equation of conviction  

p ro n en ess .

This stu d y  dem onstrated th at although a stab le conviction  pron en ess  

proxy can be d erived  from dem ographic data and attitude data not 

related to a sp ecific  ca se , it cannot reliably  p red ict the conviction  

behavior of real jurors across sam ples, r = .09 , on e-ta iled  p> .10 . 

Furtherm ore, the conviction  behavior of the real jurors in the validation  

sample could not be pred icted  from the equation developed  in the  

exploratory sample d esp ite  the inclusion  of actual tria l related  variab les, 

r = .09, one-ta iled  p > .10 . F inally, a fundam ental assum ption of sc ie n ­

tific  jury selection  that th ere is a predictable relationsh ip  betw een juror 

conviction p ron en ess and juror conviction  behavior rem ains uncorrobo­

rated by a n o n -sig n ifica n t correlation for the two m easures u sed  in th is  

stu d y , r= .06 , p > .10 .

The failure to p red ict the behavior of sworn jurors u sin g  sc ien tific  

jury  selection  tech n iq u es su g g e s ts  that th ese  tech n iq u es do not help  

attorn eys p red ict juror v erd ic ts  in ordinary crim inal tr ia ls .

- v  -
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Introduction

The jury system  is being challenged . R esearch  has shown that n o n -ev -  

idential factors in fluence ju ry  v erd ic ts  (G erbasi, Zuckerman, & R eis, 

1977), and the publicized  su c ce sse s  of 'sc ien tific  jury selection ' have  

rein forced  th is  view  of th e manipulable juror. Scientific  jury selection  

as recen tly  developed and practiced  in vo lves conducting  su r v e y s  and  

in terv iew s of the potential juror population (reg istered  v o ters  in  most 

ca ses) to create profiles of favorable and unfavorable ju rors. T hese  

p rofiles are th en  used  to modify in -co u rt evaluations of p rosp ective  

jurors b y  p sy ch o lo g ists  and a tto r n e y s ; and have led  to seem ingly  

aston ish in g  rev ersa ls  of exp ected  v erd ic ts  in such  media celebrated  

cases as the H arrisburg sev en  (Shulm an, S h aver, Colman, Emrich, & 

C h ristie , 1973), the Angela D avis tr ia l (S a g e, 1973), and the M itchell- 

Stans trial (Z eisel & Diamond, 1975).

This marriage of law and social sc ien ce  m ethodology ra ises important 

qu estion s: should social sc ien tis ts  evaluate q u estion s of law? should

social sc ien tists  in terven e in actual tria ls and in fluence trial outcom es?

The su c c e sse s  of ju ry  se lectors led  Etzioni to w rite a w idely  c ited

e ssa y  in the influential W ashington Post deploring the in tru sion  of

sc ien ce  into "that venerab le traditional in stitu tion  of being  judged  by a

ju ry of one's p eers ."  He argued  that

the im partiality of the jury is  threatened  because d efen se  
attorn eys have recen tly  d iscovered  that th ey  can manipulate 
the com position of the jury b y  the u se  of social scien ce  
tech n iq u es, so as to s ig n ifican tly  in crease the likelihood  
that the defend ants will be acquitted  (1974: p . 28 ).

- 1 -
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Scientific  jury selection  is an ex p en siv e  and time consum ing p ro cess . 

S u rvey  e x p e r ts , an army of in terv iew ers, data co llators, ex p en siv e  

com puters, s ta tis tic ia n s , and p sy ch o lo g ists  are needed to co llect, in te r ­

p ret, and u se  the inform ation. Etzioni continued:

C learly, the average defendant cannot avail him self of such
aid and, th erefore , the net e ffec t of the new tech n iq u e, as 
is so often  the case w ith new tech n ology , will be to g ive a 
leg  up to the w ealthy or th ose who command a dedicated  
follow ing. T his is  hardly what the fou nders of the Amer­
ican judicial system  had in mind (p . 30 ).

Etzioni warned the creators and p erfectors of th is  technique th at,

instead  of the dem ocratization of the jury system  which th ey  seek , th ey

are refin in g  a tw o-ed ged  tool which will su b seq u en tly  be routin ely  used

by the sta te  in its  p rosecu tion s, and the w ealthy in its  d e fe n se s .

Etzioni took the position  that no know ledge is preferab le to know ledge

which can be used  to su b vert the criminal ju stice  system  (C JS); there

is a precarious balance of in terests  involved  here which social science

should  not d istu rb .

In vestiga tion s go forw ard, but there is  a continuing debate betw een  

the jury research ers and the Etzioni view point which is cited  and  

answ ered in almost e v er y  stu d y  and rev iew . The ju ry  research ers  

em phasize the need to critica lly  examine 

all a sp ects  of our society  in order to en su re  the fair d istrib u tion  of 

reso u rces  ( e .g .  Van D yke, 1978); th ey  claim that th ey  are doing  

system atically  what law yers have always been doing haphazardly ( e .g .  

B erk , 197G; C hristie , 1976); that the governm ent has been u sin g  secret
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sources of information and jury se lectors are ju st try in g  to r ed re ss  the  

imbalance ( e .g .  Moore, J r . ,  1974); and, b e s id e s , ju ry  selection  doesn 't 

really work ( e .g .  S ak s, 1976a).

While the E tzioni-jury research er  debate may be decided  on the  

basis of community p rior ities , th ere are more mundane but quite im por­

tant sc ien tific  problem s of the va lid ity  and generalizab ility  (Campbell & 

Stanley, 1963) of jury research  which can be in v estig a ted  em pirically. 

Is the ex ten siv e  body of em pirical know ledge we are now accum ulating  

reliably accurate in its  fin d in gs?  Does jury selection  rea lly  work? 

Jury deliberations are sh ielded  from scru tin y  by tradition  and law, 

th ereby  underm ining the research  p rocess and leading to questionable  

re-crea tion s of ju ry  tria ls for experim en ts (the mock jury tria l) which  

may lead to incorrect con clu sion s. Are th ese  resu lts  inform ing u s about 

real life  conditions or are th ey  only th eoretica l estim ates of general 

behavioral p ro cesses  generated  th rou gh the u se  of a con ven ien t jury  

paradigm?

T hese are seriou s q u estion s for jury resea rch ers . Spurious resu lts  

may lead to dubious reform ations o f traditional proced ures to the d e tr i­

ment of so c ie ty . The r igh t to a ju ry  trial is guaranteed , but its  form  

is are m utable. It would be unfortunate if th ese  lega l p roced ures w ere  

modified in the ligh t of poorly ex ecu ted  scien ce and questionable  

resu lts . Konecni and E bbesen , two social sc ien tis ts  who have stu d ied  

legal q u estio n s, fee l that
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erroneous inform ation obtained by sc ien tific  m ethods (and  
th erefore having an aura of tru th ) is  more harm ful than no 
inform ation at all, e sp ec ia lly  w hen is su es  as sen sit iv e  as 
legal ones are being dealt w ith , and people's fu tu res  are 
quite litera lly  at stake (1979; p . 68 ).

Several Supreme Court d ecision s have cited  and u sed  social scien ce  

stu d ies , and th ere probably will be a continued and even  closer  re la ­

tionsh ip  w ith lega l opinions informed by em pirical in v estig a tio n s. As a 

resu lt of th is  in teractive  relationsh ip  betw een lega l p roscrip tion s and 

empirical in v estig a tio n s a h igh er proportion of fem ales are now serv in g  

as ju rors, more b lacks have been em paneled, and the median age of the  

jurors is stead ily  approaching the population median in most ju r isd ic ­

tions; the d escrip tion  of the average jury as w hite, middle c la ss , and 

middle aged is becoming le ss  and le s s  accurate (Van D yke, 1977). As 

research  fin d in gs become more acceptable and in fluentia l in the co u rts , 

the burden of resp o n sib ility  for th ese  fin d in g s will become corresp on d ­

ingly  grea ter . The ea sy  answ ers to com plex q u estio n s w hich have  

proliferated  in the recen t p ast (se e  Ballew v G eorgia, 1978 for a body  

of spurious research  on an im portant lega l q u estion ) should  be te sted  

under real conditions b efore th eir  su b stan ce  be consid ered  'sc ien tif ic .'

The p resen t stu d y  analyzes data from q u estion n aires adm inistered to  

real jurors who have actually  sat on criminal tr ia ls  immediately prior to 

their resp o n ses  at the Federal C ourt, E astern D istr ict of New Y ork, 

located in B rooklyn, New York. Our prim ary pu rp ose was to evaluate  

jurors on a dim ension of favorab ility  to the d efen se  u sin g  th e usual
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sta tistica l tech n iq u es available to the jury se lectors to answ er the 

qu estion : Can social and p sycholog ica l su rv ey  inform ation pred ict juror

v o tes  in mundane crim inal cases? Our inform ation was much more 

com plete than that w hich is  ord inarily  available to ju ry  se lectors since  

we have e x ten s iv e  data on actual ju rors rather than ju st a sam pling of 

the population from w hich th ey  are not random ly chosen  (b ecau se of 

conditions exp lained  b e lo w ). We th en  compared the p red icted  votes  

w ith th ose actually  d e liv ered , w eighted  by the am biguity of the ca ses . 

S econ d ly , we te sted  a sc ien tific  ju ry  selection  model which u tilizes all 

the inform ation contained in our qu estion n aire. A nd, fin a lly , we tested  

the assum ptions implied by the u se  of scien tific  ju ry  selection .

The Jury Trial

In jury research  the em phasis is on the ex tran eou s in flu en ces which  

may a ffec t the juror; ev id en ce  is  rare ly  m entioned. To appreciate the  

problem s involved  in doing m eaningful ju ry  resea rch , one has to know  

the actual operation of the ju ry  trial because it has a number of 

fea tu res which experim ental work often  ig n o res.

H istory, Tradition, and the Supreme Court

The jury tria l has a long and somewhat hallowed trad ition . Born in 

England as a check to officia l p ersecu tion  and exp orted  along w ith the  

co lon ists and E nglish common law, it has flow ered in the U nited States
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w ith about 150,000 criminal ju ry  tr ia ls tr ied  in the U .S . yearly  (Ellison  

& B uckhout, 1981).

The landmark case in E nglish  Common Law is  commemorated by a 

plaque han ging  in Old B ailey C ourt, London:

Near th is s ite  William Penn and William Mead w ere tried  
in 1670 for preach ing  to an unlaw ful assem bly in Grace 
Church S tree t. T his tab let commemorates the courage and  
endurance of the Ju ry  Thos V ere, Edward B u sh n ess  and  
ten  oth ers who re fu sed  to g ive  a V erd ict aga in st them, 
although locked up w ithout food for two n ig h ts  and w ere 
fin ed  for their final V erdict of Not G uilty.

The case of th ese  Jurym en was review ed on a Writ of 
Habeas Corpus and C hief Ju stice  Vaughan d elivered  the  
opinion of the Court w hich esta b lish ed  'The R ight of J u r ie s ’ 
to g ive their V erdict accord in g  to their  C onvictions (Moore,
1973).

And in our public sch oo ls, ju ry  nu llification  (th e ju ry  does not 

have to follow the ju d ge's in terp retation  of the law) is  sym bolically  

en sh rin ed  in the Z enger Trial: a jury overtly  d isregard ed  the law by

declaring J . P. Z enger 'not gu ilty ' even  though he was tech n ica lly  

g u ilty  of pu b lish in g  libelou s statem ents (th e ju ry  b elieved  the s ta te ­

m ents tru e , and saw no harm in declaring the t r u t h ) .

Jury  forms and proced u res are leg is la ted  by sta te  bod ies and th e U.

S. C o n gress. The leg is la tiv e  in ten t is  carried  out by  the adm inistrative  

arms of the relevan t co u r ts , but the in ten t and actual operations are 

subject to constitu tional co n stra in ts  as in terp reted  by  th e Supreme

C ourt. While there are wide variation s in ju ry  practice and usage (For 

in sta n ce , Kalven & Z eisel (1966) report th at 74% of defen d an ts waive



7

jury trial in C onnecticut, while none w aive in M ontan a.), it is  the  

Supreme Court which d ecid es what is  considered  w ithin the bounds of 

proper jury procedure and its  d ecision s freq u en tly  outline our areas of 

research . Supreme Court decisions are o ften  based on assum ptions on 

how jurors will act in particular situ ation s; th ese  assum ptions can be 

accurate to d ifferin g  d egrees (B uckh out, 1978; Saks, 1974).

For exam ple, Ju stice  White in Apodaca v  Oregon (1972) based  the  

majority decision  that unanim ity is  not required  in fe lony ca ses upon  

the proposition that majority opinion jurors will listen  to th ose  in the  

m inority and pay due considerations to th ese  op in ions. In h is d issen t, 

Ju stice  D ouglass qu estion ed  the va lid ity  o f that proposition  and  

appealed to the reality  of juror prejudices and time p r e ssu r e s . Here is  

obviou sly  a testab le  proposition . And, in fa c t, th ere are a number of 

stu d ies that su b seq u en tly  add i'essed  th is question  w ith the inescapable  

conclusion that Justice  D ouglass' judicial intu ition  was more rea listic:  

When su ffic ien t v o tes  w ere garnered to ren d er a v erd ic t , the m inority  

opinions w ere su b stan tia lly  ignored  ( e .g .  B uckhout et al, 1977; D avis, 

K err, A tkin, Holt, & Mark, 1975; F oss, 1981). The r igh t to ju ry  in 

criminal trials is guaranteed by the s ix th  amendment to the constitu tion ; 

how ever, the ru les under which th ese  ju ries operate are negotiab le and  

d erived  from common law and ongoing ex p er ien ce . T here are, in the  

U nited S ta tes, many d ifferen t judicial sy stem s, each having its  own set  

of p roced u res, each following the d icta tes of its own lawm akers, each
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appealing to its own version  of com m on-sense know ledge, and each  

conform ing to the broad outlines set by  the grand a rb iter , the U .S .  

Supreme Court.

P resent day p roced u res resu lt from a ser ies  of slow and traditional 

reform s. Shapiro (1969) makes the argum ent that judicial d ecision s are 

not revolutionary but evo lu tion ary . Not all a ltern atives are con sid ered , 

only th ose most compatible w ith the sta tu s quo. Failure of the sta tu s  

quo leads to a search for a ltern a tiv es . The f ir s t  sa tisfa c to ry  a lternative  

is usually  chosen . J u d g es , th eoretica lly , have freedom  of choice (as do 

w ielders of power in any organization) ; but in the real world the  

choices are narrowly con fin ed . The Supreme Court n ev er  required  

random selection  of jurors un til co n g ress  p assed  the Ju ry  Selection and 

S ervice  act of 1968! It w asn't until 1930 (in Patton v  U .S .)  that the  

Court decided that a defend ant could w aive a ju ry  trial in Federal 

Court. And it was only 16 y ea rs  ago that Kalven and Z eisel (1966) 

could w rite: "It has n ev er  been  decided  w hether the C onstitution as a 

m atter of due p ro cess , req u ires trial by jury for all criminal cases"

( p . 15).

The notion that the jury should  be rep resen ta tiv e  of the community 

was f ir s t  m entioned in Smith v  T exas (1940), and expand ed  in Glaser v  

U .S . (1942). While the majority held in Swain v Alabama (1965) that 

"an im perfect system  [of selection ] is  not equ iva len t to pu rp osefu l 

discrimination" (Ju stice  White, p . 208), it was A lexander v  La (1972)
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w hich laid down the "opportunity to discrim inate" rule which fu rth er  

in stitu tion alized  the random jury selection  that allows no such opp ortu­

n ity .

The Supreme Court freq u en tly  re f lec ts  the concerns of American 

so c ie ty  thi'ough its  d ecision s on current con tested  ca se s . The fig h t for  

racial and social eq uality  in the U nited S ta tes and the d iv ision s e n g e n ­

d ered  by the Vietnam war concerned  social sc ie n t is ts  who became 

in volved  in jury research  and actual ju ry  selection  in celebrated  court 

ca ses  (B erk , 1977). T his is not to imply that the Court had , un til

v e ry  recen tly , taken social scien ce research  ser io u sly ; B uckhout e n t i­

tled  h is January, 1977 e ssa y : The U. S. Suprem e Court v s  social

sc ien ce: the jury (em phasis a d d ed ). Policy makers seem to use

research  to ju stify  d ecision s th ey  would make anyw ay (W eiss, 1970). 

R esearch  is  too often  rem oved from rea lity , and too o ften  te s tin g  some 

small e ffec t while n eg lectin g  o th ers equally  im portant. F indings which  

conflict w ith  what p erson s "know" in th eir  d a y -to -d a y  life  (Meehl,

1971), do not enhance the resea rch -p o licy  re la tion sh ip . Saks (1974), in 

rev iew in g  some of the important d ecision s dealing w ith juries in the 

p rev iou s ten  y ea rs , rem arks that the Suprem e C ourt’s social science

scholarsh ip  was of particu larly  poor q u a lity . In Williams v  Florida 

(1970), th e Court decided that the size  of th e criminal ju ry  can be 

determ ined by the s ta te . Saks argu es that th e s ix  stu d ies  cited b y  the  

Supreme Court majority w ere all m ethodologically unsound with one
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particu lar stu d y  fin d in g  contrary to the Court's in terp reta ton . R e fer ­

r in g  to the A sch stu d ies of conform ity, Saks sa y s ,

th is is  a c lassic  and w idely known fin d in g  in social p sy c h o ­
logical research  on conform ity. The p resen ce  of an a lly  is  
one of the most pow erful known facilita tors of m inority  
resista n ce  to conform ity p ressu re  (P . 19).

T he stu d y  cited  by th e Court actually  dem onstrated , con gru en t w ith

A sch 's fin d in g s, that it is the absolute num ber of d issen te rs  which

makes lik ely  a body of res ista n ce; the Court held that it was the

proportionate number of d issen ters  which was im portant, b ased  its

decision  on the m isin terpreted  fin d in gs and tan gen tia lly  gen era ted  an

en tire  in d u stry  devoted  to te s tin g  the d ifferen ces  betw een  s ix  and

tw elve person  ju r ies .

In Ballew v Georgia (1978) the Supreme Court rev ersed  its  n eg lect  

and d istru st of ju ry  research  fin d in g s. On the b asis  of a r igorou s  

review  of social sc ien ce  resea rch , the Court lim ited Williams b y  

declaring that a minimum of s ix  jurors is req u ired  when a d efen d an t is  

subject to a su b stan tia l deprivation  of lib er ty . A ctually  the w eigh t of 

ev id en ce  was that 12 p erson  juries w ere fa irer  than s ix  person  ju ries;  

b u t the Court u sed  th ese  fin d in gs to draw a line d ifferen t from w here  

the resea rch ers  th ou gh t the line b elon ged . The Court search ed  the  

social sc ien ce  literatu re  for applicable jury size stu d ies  and found the  

en tire  field  plagued by n o n -fin d in g s resu ltin g  from the o n e -s id e d n ess  of 

th e tr ia ls  p resen ted  to mock ju r ie s . Lack of v erd ict variab ility  among 

th e jurors led  to supp ort of the null h y p o th eses  of no d ifferen ces  in  

v erd ic ts  due to the d ifferen ces  in the size  of the ju r ies .
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On the basis of im p ressive critica l rev iew s (Lem pert, 1975; Saks, 

1977) and well done p u rely  s ta tistica l evaluations of jury size e ffec ts  

(Friedm an, 1972; Nagel & N eef, 1975), the Court d iscard ed  the resu lts  

of some poorly con ceived  research  and decided  that the in tere sts  of 

d efen d an ts (and esp ec ia lly  m inority d efen d an ts) w ere not su ffic ien tly  

p rotected  in juries w ith le ss  than s ix  m em bers. In h is concurring  

opin ion, Mr. Ju stice  Powell was le ss  than im p ressed .

. . .  I have reserv a tio n s as to the wisdom - - a s  well as the  
n e c ess ity  - -  of MR. JUSTICE BLACKMUN'S h eavy  reliance  
on num erology d erived  from sta tistica l s tu d ies . M oreover, 
n eith er  the va lid ity  nor the m ethodology em ployed b y  the  
stu d ies  cited  was sub jected  to the traditional te s tin g  m echa­
nism s of the a d v ersary  p ro cess .

D esp ite  the well defined  problem in B allew , the Court found it d iff i­

cu lt to exp licate  m atching, w ell defin ed  answ ers in experim ents  

e x p r e ss ly  d esign ed  to te s t  the d ifferen ce  betw een  s ix  and tw elve person  

ju r ie s . It is ironic that both the appellant and resp on d en t supported  

th eir  case  with empiiucal fin d in g s from p u b lish ed  s tu d ies . Apart from 

its  su b sta i ive import, th is  decision  ju stified  the torren t of research  

u n leash ed  by prev iou s d ec ision s on jury size; and v ery  stro n g ly  implied 

th e continued dependence of the Court on sc ien tific  s tu d ies  of ju ry  and  

juror behavior.

T he Supreme Court o ften  p oses the q u estion s for our research . 

H ow ever, because of leg is la tiv e  co n stra in ts  and generalization  problems 

with mock ju ry  research  (B ray , 1976; F oss, 1975; G erbasi, Zuckerman, 

& R eis, 1977), illum inating answ ers are not readily forthcom ing.
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Selecting the Jury Pool

In order to guarantee that jurypools (that body of potential jurors from  

whom the actual s ittin g  jurors are ch osen ) rep resen t a "fair c r o s s - s e c ­

tion of the com m unity," The Jury  S erv ice and Selection A ct of 1968 

(h ere in a fter  called the 'Federal A ct') m andates random selection  of 

p ro sp ectiv e  jurors from rep resen ta tiv e  lis ts  of c itizen s in each Federal 

D istr ic t. The Federal A ct req u ires the u se of vo ter  reg istra tion  or 

v oter  l is t s ,  and su g g e s ts  the u se  of other compilations (auto r e g is tr a ­

tion , auto lic e n ses , u tility  records e t c .)  when n ecessa ry  to en su re  

r ep resen ta tiv en ess . In conform ance with the Federal A ct, the Federal 

C ourt, E astern D istrict of New York (our research  se ttin g ) located in 

B rooklyn, New York, crea tes a m aster ju ry  w heel for juror selection  

ev ery  four years u sin g  the reg istra tion  lis ts  of the presid en tia l 

election .

A particu lar jury h earing a particular case need not be rep resen ta ­

tive  of the community, but the m aster w heel from w hich jurors are 

randomly chosen  must be if the selection  procedure is  to conform with  

federal law.

Prior to 1968, selection  proced ures in the Federal as well as the  

state courts w ere more or le ss  arb itrary  w ith jurors o ften  'recommended' 

by someone of community stan d in g  (the Key Man sy stem ). T hese  and 

similar selection  proced ures led to n o n -rep resen ta tiv e  jurypools w ith the  

system atic exclu sion  of m inorities, poor, you n g , old , women. T y p i­
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cally , the jurypools w ere male, w hite, m iddle-class with average ages of 

over 40 (Van D yke, 1977).

B eiser (1973) com pared fed eral and state  courts in Rhode Island, 

both of which were u sin g  the same voter reg istra tion  l is t s .  T he sta te 's  

jury commissioner m aintained in v estig a to rs  who v is ited  each potential 

juror at home. C onsequently  th ere  w ere system atic d ifferen ces in age  

and sex  variab les (th e two that B eiser  exam ined) betw een jury panels: 

the state  had a s ig n ifica n tly  h igh er mean age and sign ifican tly  more 

m ales. Some sta tes  s till u se  the k ey  man or similar system s but most 

now follow the recom m endations of the Uniform Jury Selection  and  

Service A ct, a su g g e ste d  proced ure for sta te  courts which was modelled  

after  the Federal A ct. T he two jury selection  acts now provide for the  

most rep resen ta tiv e  ju ryp ools in jury h istory  (Van D yke, 1977) w ith  

dem onstrated e ffe c ts . For exam ple, G inger (1971) rep orts a sub stan tia l 

decrease in the conviction  ratio in Baltimore since the replacem ent of 

elite  'Blue Ribbon' juries w ith  'Blue Collar' ju ries.

However the r ep resen ta tiv en ess  issu e  is far from settled  (Simon, 

1973; Van D yke, 1977).

B eiser  argu es that v o ter  reg istra tion  lis ts  are not n ecessa r ily  rep re ­

sen ta tive  because many groups do not reg is ter  in the same proportion  

as th eir  occurrence in the population: b lack s, h isp a n ics, the you n g ,

the old . Van D yke (1977) rev iew s a number of stu d ies  which support 

B eiser's contention .
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The selection  of names for the m aster jury w heel is the f ir s t  stage  

of jury  selection . Other potential and actual sou rces of bias to fair  

rep resen tation  occur at la ter  p o in ts. In a stu d y  of a jury selection  

p ro cess  essen tia lly  similar to that u sed  in most federa l cou rts , A lker, 

H osticka, and Mitchel (1976) take cen su s data for the area concerned , 

allow for all p ossib le  e x cu se s  and excep tio n s at each stage  of the  

federal selection  procedure and end w ith a final jurypool of 15,930  

random ly se lec ted  v e n ir ep er so n s . T his model of an ideal sample of 

random ized ven irep erson s is  then  compared to the actual jurypools 

se lec ted  by the Federal Court of E astern M assachusetts during that 

period of tim e. Furtherm ore, com parisons are made at each stage  of 

the selection  p rocess to d iscover  the p recise  sou rces of variation .

A lker et al. summarize:

F indings support the h y p oth esis  that th e juror selection  
p ro cess  e ffec tiv e ly  discrim inates aga inst the poor, the 
y ou n g , racial m inorities, women, and p erson s w ith low and  
high  educational attainm ent. Sources of bias are found in 
the use of outdated  voter  reg istra tion  l i s t s , unreturned  
ju ry  qualification q u estio n n a ires , and the ex cu se  p r o c e s s . 
(em phasis a d d ed .)

A dd itionnally , A lker et al. and Van D yke argue that such  outdated  

v oter  reg istra tion  l is ts  system atically  discrim inate aga in st the m inorities 

and poor because of th eir  greater m obility - -  th ey  change resid en ce  

more o ften .

T he Federal Act m andates a new m aster lis t  random ly se lec ted  from 

v o ter  reg istra tion  ev ery  four y ea rs . D uring that fou r years the lis t is
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not updated or m odified. Of n e c e ss ity , the y o u n g est juror se lected  at 

the end of a four year term is 22 years old , compared to the 18 year  

old se lected  at the b eg in n in g . The members of the 18 to 22 year group  

are not only u n d er-rep resen ted  on the late jurypool, th ey  are n o n -e x is ­

ten t.

In a stu d y  undertaken to d iscover  the e ffe c ts  of u s in g  voter r e g is ­

tration lis ts  for a term of four y ea rs , Baker (note 1) compared an 

actual jurypool of about 300 se lected  at the end of a four year term  

(the 'late' jurypool) to that of about 300 se lected  at the v e ry  b egin n in g  

of a new four year term in Federal C ourt, E astern D istr ict of New York 

(the early  ju ry p o o l). D ifferential mobility in population groups should  

resu lt in d ifferentia l rep resen tation  in th ese  two jurypools se lec ted  at 

the same point in time but from d ifferen t voter reg istra tio n  lis ts ;  one 

fre sh ly  chosen , the o th er 4 years old. The outdated  lis t  should supp ly  

an u n rep resen ta tive  d istr ib u tion  of m inority and b lu e-co llar  occupational 

g r o u p s .

T hese  members of the jurypool filled  out se lf-rep o rt q uestion naires  

a sk in g  ex ten s iv e  dem ographic inform ation during th eir  fir s t hour at 

cou rt. With over 95% of the qu estion naires retu rn ed  and u sab le , Baker 

found that th ere w ere no sign ifican t d ifferen ces  (at the .05 lev e l) for  

any of the dem ographic categories exam ined ex cep t a g e . A fter  

correctin g  for the d ifferen tia l age of the selection  lis ts  b y  adding four  

yea rs  to the age of the early  ju ryp oo lers, th ere  w ere no sign ifican t
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d ifferen ces  at all betw een  the two ju ryp ools. The sim ilarity of the  

jurypools se lected  four y ea rs  apart ind icate that it  is  not m obility which  

lead s to the d iscrep an cy  betw een jurypools and v o ter  reg istra tio n .

In a 1973 stu d y  of "The juror in New York City" conducted  b y  a 

fed eral court committee (Sim on, 1973) w here 73% of the jurors w ere over  

40 years of age (com pared to the ex p ected  57%) and 87.8% were m ales, 

the committee notes that "one-half or more of th ese  p erso n s summoned 

for jury serv ice  n ev er  come" (p . x v i i ) .

Leo L evy , the B ronx C ounty C lerk, has rep orted  th at "in Bronx  

C ounty, we summon 1600 jurors for each two w eek cy c le , of which 400 

to 700 actually  come" (p erson a l communication, 1981).

The e ffe c t of the n on -retu rn ed  questionnaire or summons on the  

com position of the jury does not seem to have been system atically  

in v estig a ted . The most e ffe c tiv e  way of dealing w ith a jury summons 

when one does not want to serv e  is simply to ignore it .  It seem s lik ely  

that d ifferen t dem ographic groups u se  th is  prim itive b u t e ffec t iv e  way 

of dealing w ith a ju ry  notice d ifferen tia lly  cau sing  even  more u n rep re­

sen ta tiv e  jurypool d istr ib u tio n s and , to some e x te n t, e ffec t iv e ly  

n egatin g  p roced ures d esig n ed  to achieve a more rep resen ta tiv e  jury .

The final determ inant of u n rep resen ta tiv e  ju ryp ools is the ea sy  

availab ility  of e x c u se s . A lker e t al. (1976) and Van D yke (1977) detail 

the ex cu se  p ro cess  w hich allows many p ro fessio n a ls , small bu sin essm en , 

and women caring for ch ild ren  under 16 automatic exem ption s. More
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im portant, p erh ap s, is  the availab ility  of e x c u se s  for anyone who does 

not w ish to ser v e . One m erely has to claim one of any number of lik ely  

e v en ts : s ick n ess  in fam ily, ru sh  time at job, school exam inations, e tc .

The n on -retu rn ed  ju ry  notice and the e a sy  ex cu se  m ight v e ry  well 

be the major cau ses of n o n -rep resen ta tiv e  jurypools when u s in g  random  

selection . T here is a continuing d isagreem ent concerning the ideal 

com position of th e jury: some want a c ro ss -se c tio n  of the community;

o th ers  a c ro ss -se c tio n  of resp on sib le  ind iv id u a ls . The argum ent has 

been  p resen ted  that jurypools randomly chosen  from voter  l is ts  at least  

rep resen t th ose in the community who want to  serv e  (Van D yke, 1977), 

and that the ex cu se  and u n retu rn ed  notice problem fu rth er  refin e  the  

l is t .  The cou rts tac itly  supp ort th is se lf-se le c tio n  p ro cess  by  not 

p rosecu tin g  th ose who fail to appear w hen summoned and n ever  

attem pting to v e r ify  ten d ered  e x c u se s . S ociety  s ig n ifie s  its  approval 

b y  not u rg in g  and fin ancing such  in v estig a tio n s.

Voir Dire: Selecting a Fair Jury

A defendant has a con stitu tional r ig h t in almost all in stan ces to choose  

a ju ry  tria l ( Baldwin v New Y ork , 1970), but can req u est a bench  trial 

(tria l by  judge o n ly ) . In ca ses  w here th e crime is  a particu larly  

heinous one, many d efen d an ts choose the bench tr ia l. A dditionally , 

tr ia ls  are often  avoided because the d efen d an ts plead gu ilty  to a le sse r  

charge w ith a prom ise of red uced  sen ten ce  w hen the defend ant fee ls  h is  

or her chances of conviction  are h igh .
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When a defendant does choose a jury tria l, a panel of p rosp ective  

jurors is brought into the courtroom for se lection . T h ese  p rosp ective  

jurors are then introduced to the principals involved  in the case

(d efen d an ts, prosecution  and d efen se  a tto rn ey s , ju dge) and g iven  a 

sk eleta l outline of the alleged  crime. If any of the p rosp ective  jurors  

knows one of the p rin cip a ls, or if for some oth er reason a p rosp ective  

juror fee ls  he or she cannot judge the case fa ir ly , the juror is  ex cu sed  

for "cause."

At th is time the red uced  panel un dergoes voir dire (an ex p ressio n  

usually  translated  as tru th  te l l in g ) , which is the juror qu estion in g

p ro cess .

Voir dire is that a sp ect of the trial which is  most d iv erse  and

negotiab le throughout th e cou n try , sometimes d iffer in g  w ithin the same 

court. In fact, a particular judge can change the method he or she  

generally  u ses  under petition from the a ttorn eys because of some

feature of the trial itse lf  ( e .g .  Shulman et a l . ,  1973). T here are no 

constitu tional p roscrip tion s concerning voir dire and its  form depends  

primarily on custom  and judge d iscretion .

In th is community (B rook lyn , N .Y .)  the State Supreme Court is 

located on e-h a lf mile from our research  se tt in g . The Federal Court 

ju dges question  p rosp ective  jurors during voir dire with su g g estio n s  as 

to em phasis and con ten t from the opposing a tto rn ey s . At the State  

C ourt, the qu estion ing  is done by the a ttorn eys th em selves under the
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w atchfu l eye  of the ju d ge, and in c iv il cases the law yers actually  

conduct the en tire  voir dire; the ju d ges do not see  the jurors until 

after  th ey  are se lec ted .

It would be d ifficu lt to o v e rs tr e ss  th e im portance of voir d ire . It 

has been said that "in England, the tr ia l b eg in s  when the jury  is  

picked; in the U nited S ta tes , the trial is over  when the jury is picked" 

(Moore, 1973, p . 134). Various s tra teg ie s  have been  developed  to 

eliminate jurors th ou gh t prejudiced aga in st one side or another. It is 

at th is point that social sc ien tis ts  have recen tly  had some inpact on 

ju ry  tr ia ls .

The avowed p u rp ose of voir dire is to help se lec t a fair and impar­

tial ju ry . If, under q u estion in g , the p ro sp ective  juror b etrays an 

obvious b ias, he or she is ex cu sed  for cau se . In addition , the p r o s­

ecution  and d efen se  rece iv e  a num ber of perem ptory ch allenges which  

v ary  depending on the ser io u sn ess  of th e ch arge. T h ese  perem ptory  

ch allen ges can be ex erc ised  to ex cu se  any p ro sp ectiv e  juror w ithout 

exp lan ation .

Jurors are perem ptorily ex cu sed  for a v a r ie ty  of reasons: the

prosecution  may fee l th at the juror has an untow ard sym pathy for the  

accu sed; the d efen se  that the p ro sp ective  juror is unduly prejud iced . 

W hatever the reason , real or im agined, a perem ptory challenge elimi­

nates the p rosp ective  juror. Forming an accurate judgm ent of a 

p rosp ective  juror's inclination on the b a sis  of h is or her resp o n ses
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during voir dire is  a d ifficu lt task  for w hich a ttorn eys have little

tra in in g . T here is no shortage of ad v ice; b u t th is 'legal scu ttleb u tt' is  

notably lack ing any em pirical confirm ation (T och , 1961; Penrod, note

4 ) .

H ow ever, it is  a m istake to believe that se lec tin g  a ju ry  is the only  

function  of voir d ire . The jurors are a lso g iven  a 'feel' of court 

p roced u res. T hey learn a good deal about the pend ing case and the  

a tto rn ey s ,a n d  are immunized against opp osin g  argum ents. In a sen se , 

jurors are socialized into the system  by voir dire (B lunk & Sales, 

1977).

Balch, G riffith s, Hall, and Winfree (1976) consider vo ir  dire a rite

of p assage separating the ordinary m a n -in -th e -s tr ee t from the juror.

T his is a socialization p rocess w herein the jurors learn what is  exp ected

of them and how to play th eir  role.

Ideally the juror should set aside most of the decision
making ru les  of every d a y  life . He should  delay judgm ent
until all the ev id en ce has been p resen ted . He should not
allow sym pathy, personal prejud ice, or p erson ality  conflicts  
to in fluence h is d ec is io n s. In the cou rse of deliberation he 
should avoid becom ing so eg o -in v o lv ed  in a particular point 
of view  that he lo ses sigh t of the ju ry 's principal goal - -  
the d iscovery  of "truth" (pp . 16 & 17).

A content an a lysis  of actual voir d ires found that while le s s  than 37% of 

the a ttorn eys' and ju d ges' statem ents concerned  the jurors' p erso n a l-b i­

ographical ch a ra cter is tic s , 43% w ere in stru ction a l in the sen se  that it 

informed the ju ry  panel what was req u ired  and ex p ected  of them as 

ju rors. Most of the instru ction al q u estion s asked  of the jurors (72%)
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demanded a public committment by the juror to some standard of fa ir ­

n e ss  and im partiality. T he court with its  form ality, its  im p ressiv en ess, 

its  ser io u sn ess , its  segrega tion  from the m undane, len d s itse lf  to the  

acquisition  of a demeanor appropriate to the role. Balch et a l. claim 

that

While it [the voir dire] is o sten sib ly  a means of se lec tin g  
unbiased  ju rors, if may also help create them . . .  .p ro sp ectiv e  
jurors are tau ght the fundam entals of courtroom procedure  
and th eir  role ex p ecta tion s are clarified  (p . 19).

Plea Bargaining

In exam ining jury  tria ls it is important to remember that we are m erely  

stu d y in g  the most p u b lic ly  available featu re of the crim inal ju stice  

system . N ationally, le s s  than ten percent of felony ind ictm ents reach  

trial (E llison & B uckhout, 1981), and in some ju risd iction s the fig u res  

are appreciab ly  le ss  ( e . g . ,  B lum berg, 1967).

Blum berg (1967) ob serv ed  the w orkings of courts in or near

m etropolitan New York for five  years and notes that:

The ru les of due p ro cess , as expand ed  and stren g th en ed  
by the Supreme C ourt, are predicated  on the e x isten ce  of 
an ad versary  system  of criminal ju stice . . . . U nfortu nately , 
th is  model of criminal ju stice  does not e x is t  in fa c t. At 
each stage  of the p rocess a tacit but erroneous assum ption  
is made. It is  assum ed that the accused  will ultim ately  
have 'his day in c o u r t . ' . . .  As a resu lt , all the screen in g  
agen cies  in the system  of criminal ju stice  move a case along  
toward a tr ia l--w h ich  seldom occu rs (p p . 2 6 -27 ).

Blum berg claims th at, because of plea b argain in g , le s s  than four

p ercen t of grand jury indictm ents in the NYC cou rts over  the fifteen

year period 1950- 1964, for exam ple, w ere d isposed  of by  jury trial.
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H ow ever, d esp ite  the ju ry  tr ia ls  rarity  it has an extraord in ary  e ffec t  

fe lt throughout the system  since no one knows which defendant will 

even tu a lly  have his day in court.

While plea bargain ing is con stitu tion a lly  correct and seem s almost 

n ecessa ry  for the continued  fu n ction in g  of an overw orked CJS, it leads  

to anomalies detrim ental to so c ie ty  and to many of the actually  innocent 

defen d an ts (F in k leste in , 1975). T hose who are g u ilty  rece ive  le sse r  

sen ten ces  as part of the bargain; th ose who are innocent but accede to 

the p ressu res  to plead by prom ises of su sp en d ed  or v e ry  short 

sen ten ces  are then labeled  as crim inals and subject to fu tu re  harassm ent 

b ecau se of th eir  resu ltin g  record .

Blum berg say s  there is

an almost irreconcilab le  conflict: in ten se  p ressu res  to
p rocess large num bers of ca se s , on the one hand, and the 
s tr in g en t ideological and lega l requirem ents of 'due p rocess  
of law' (p . x i ) .

Blum berg rem inds u s that organ ization s and system s co n sist of 

ind ividuals who learn th e behavior appropriate to th eir  particu lar p o s i­

tion from th eir  in teraction s w ith o th ers  in the system : the p attern  of 

e x p ecta n c ies , rew ards, and pu n ishm en ts. Blum berg makes no claim that 

th ese  phenom ena are unique to the CJS; th ey  e x is t , a lthough rarely  

seen  w ith such  c la r ity , in almost all organizations of work (S o fer , 

1972). But it is im portant for o th ers , familiar w ith such  conditions in 

th eir  own liv e s , to realize that th ese  phenom ena a ffec t the d isp en sation  

of ju stice  desp ite  the formal and ex p lic it goals of the CJS.
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The A dversary System

While th ere are s ligh t d ifferen ces  betw een tria l proced u res in th e many 

ju r isd ic tio n s, the criminal tria l has a typ ica l (and sometimes critic ized )  

ad v ersa ry  format.

T he p sy ch o lo g ist-la w y er  team of T hibaut and Walker (1975) rep ort a 

ser ie s  of in terd isc ip lin ary  and c ro ss-cu ltu ra l exp erim en ts. N oting that 

"the continental judge e x er c ise s  con siderab ly  more control over the  

[court] p ro cess  than does h is A nglo-A m erican counterpart" (p . 2 3 ),

th ey  in v estig a te  the p erce ived  fa irn ess  of a d v ersa ry  v e rsu s  the in q u isi-  

tory  proced ures th ey  see  as the obviou s a ltern ative .

In in q u isitory  p roced u res the th ird  party  (a judge or ju d ges) has 

com plete control over th e proceed in g  and the in v estig a tio n  for inform a­

tion; the ad versary  proced ure se ts  two p arties aga in st each other  

accord in g  to some p rescr ib ed  se t of ru les; the control over  th e in v e s t i­

gation of facts  and the order and p resen tation  of w itn esse s  is almost 

en tire ly  in the hands of the contend ing p a r tie s . T hibaut and Walker 

p resen ted  ca ses vary in g  the d egree  of judge control, participant 

con tro l, opp ortun ities to p resen t ev id en ce , the order of th eir  p resen ta ­

tion , and the amount of pretria l bias to s tu d en ts  at two locations in the  

U nited  S ta tes, in P aris, and in Mannheim, Germany (to  control for  

cu ltu ra l d ifferen ces) .

T heir fin d in g  gen era lly  supp ort the A nglo-Am erican ad versary  

system  as the procedure p erce ived  fa irer  b y  partic ip an ts and
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o b se rv e r s . The ad versary  stru ctu re  favored the p arty  at a d isad van ­

tage early  in the proceed in g by encouraging  the a ttorn ey  to 'even it 

up' th rough fu rth er d iligen t in v estig a tio n . Furtherm ore, it is well 

known that prem ature h yp oth esis  form ing d isto r ts  the perception  of 

fu tu re ev en ts  and in h ib its a search  for su pp ortin g  fa cts  ( e .g .  B runer & 

P otter, 19G4); the ad versary  stru ctu re  seem s to com pensate for th is  by  

some sort of 'reactance' which cau ses the jurors or ju d ges to search  for 

contradictory  inform ation.

Thibaut and Walker comment:

The ad versary  role stru ctu re  th erefore  seem s most co n g r­
uent with a public policy req u ir in g  overw helm ing proof 
before a verd ict can be ren d ered . In con trast to the 
inquisitorial model, the a d v ersa ry  system  system atically  
com pensates for p ossib le  sam pling error [in th e d isco v ery  of 
facts] (p . 4 0 ).

T here is a strong  recen cy  e ffec t in the presen tation  of ev id en ce . The

usual primacy e ffec t ob served  in other circum stances is controlled by

w arning jurors of ev id en ce to come and the aforem entioned reactance

e ffe c t . The ordering of weak to stron g  in the p resen ta tion  of ev id en ce

for each side is the most e ffec tiv e  and is  usu ally  p resen ted  that way by

the opposin g a ttorn eys, the p la in tiff opens and c lo ses  the argum ents

and coun ter-b alancin g  is p rev en ted . H ow ever,

the traditional A nglo-Am erican a d v ersa ry  trial is rem arkably  
w ell arranged to neutralize the ultimate e ffe c ts  of order and  
th u s to maintain the decision  making p rocess rela tiv ely  free
of th is pow erful irre levan t in flu en ce [recen cy  e ffe c ts  and
guilt em phasis] (p . GG),
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and, at the same time, produ ces the usual e ffec t in small group  

research  of greater inp ut and control. T hibaut and Walker report that 

th ese  fin d in gs hold across cro ss-cu ltu ra l boundaries and led  to greater  

satisfaction  of partic ip ants and ob serv ers  in each of th eir  stu d en t  

populations.

Jury Research

The seminal work in th e ju ry  research  area is  The American Ju ry  by  

Kalven and Zeisel (1966) in the sen se  th at, along with the more recen t  

efforts  of the National Jury  Project, it is ch ie fly  resp on sib le  for the  

lately  renew ed in terest in the jury trial by the social sc ie n c e s . T his  

book, d esp ite  serious m ethodological d ifficu lties , is a monumental 

achievem ent of the U n iversity  of Chicago Law School's Jury Project. It 

is a non-end in g  source of h y p o th eses  to be te s ted  and its  conclusions  

have been cited by num erous ju d ges inclu ding severa l Supreme Court 

ju stices , sometimes on both sid es of the case . For th ese  rea so n s, le t  

us review  th is book in some deta il.

The Chicago Jury  Project rece ived  com pleted qu estion n aires from  

555 judges concernin g 3576 ju ry  tria ls over  which th ey  p resid ed . 

Agreem ents and d isagreem ents betw een judge and jury  w ere noted  

(judges w ere asked  how th ey  would have voted  if th ey  had had the  

resp on sib ility  of making the d ec is io n ). Of the 3576 tr ia ls , 1063 d isa ­

greem ents betw een the judge and the jury w ere record ed . The ju d ges
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w ere asked to report the reasons for d isagreem ent, and of the 1063, 

101 w ere le ft un exp lained . It is  the rem aining 962 d isagreem ents, for

which Kalven and Z eisel have a ju d ge's exp lanation , which form the

u n iv erse  of cases and supp ly  the data. T his book, th en , is  an 

attem pted explanation , usin g  the techn iq ues of cross-tab u la tion  and  

'reason a ssessm en t,' of th ese  962 d isagreem ents. K alven and Zeisel 

make the point th at th e only reasonable a lternative to the jury trial is 

the 'judge only' trial and th is book is a comparison betw een the two.

In 90% of the d isagreem ents in v estig a ted  plausib le reasons are ava il­

able for the reported  d ifferen ces  and in only one case does a judge  

advance jurors' m isunderstanding as a reason for d isagreem ent. A 

cross-tab u la tion  of easy  and d ifficu lt cases show s no d ifferen ces in the

proportion of d isagreem ents and Kalven and Z eisel conclude th at the

ju ry  generally  u n d erstan d s the case and w hat's ex p ected  of them, and  

that the reasons for d isagreem ent lie e lsew h ere . T his is an important 

fin d in g  since th ere has been much w ritten  about the purported  d iffi­

cu lty  of uneducated and amateur jurors u n d erstan d in g  the in tricacies of 

many criminal cases ( e .g .  Emerson cited  in Moore, 1973; Frank, 1949).

In 45% of the ca ses  th e jury makes its  decision  on the ev id en ce p lus 

one or more oth er fa c to rs . T his leads Kalven and Z eisel to th ree  

h y p o th eses  with which th ey  explain  the ju d ge-ju ry  d isagreem ents.

1. The liberation h y p o th e s is : the most basic th es is  exp la in ing the

fin d in gs of th is  stu d y  is that "the jury does not con sciou sly
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and ex p lic itly  y ie ld  to sentim ent in the apparent p rocess of 

reso lv in g  doubts as to evidence" (p . 165). The c lo sen ess  of

the ev iden ce 'liberates' the jury to decide on other b a ses , it

ju stifie s  d ec ision s on th ese  other b a ses , a p rocess which the

jury itse lf  (and , in cid en ta lly , the judge too) does not realize is 

tak ing place but which becomes clear w hen one a s se s s e s  the  

u n iverse  of d isagreem ents as a w hole.

2. The cred ib ility  h y p o th e s is : "Disagreem ent a r ises because one

decider accep ts and the oth er rejects  a g iven  item of proof" 

(p . 166).

3. The reasonable doubt h y p o th e s is : "Disagreem ent a r ises

because the ju ry  will to lerate le ss  doubt in con v ictin g  than will

the judge" (p . 167).

From which follows K alven and Z eisel's general conclusion:

when the jury  reach es a d ifferen t conclusion  from the judge  
on the same ev id en ce , it does so not b ecau se  it is a sloppy  
or inaccurate fin d er  of fa c ts , but because it g iv e s  reco g n i­
tion to va lu es w hich fall ou tsid e  the officia l ru le s .

In h is 1970 review  of jury resea rch , E rlanger argu es that because  

of m ethodological problem s "the p recision  of the K alven and Z eisel data  

ough t not to be taken too ser io u s ly " . D esp ite th is  warning the Amer­

ican Ju ry  rem ains the most in fluential work in the jury research  area.
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Juror Recall and Understanding

H erbert Spencer called the jury "twelve men with average ignorance,"  

but le t's  see  what the research  rep o rts .

H unter (1935) q u estion ed  ju rors a fter  tr ia ls and concluded that the  

'typical' juror does not un derstan d  the law re leven t to th e case being  

tr ied . In 1941, H arvey (as rep orted  in E rlanger, 1970) sen t q u estio n ­

naires to jurors who had com pleted ser v ic e . 185 w ere re tu rn ed , and  

about 40% adm itted that th ey  did not un derstan d  the ju d ges' in s tr u c ­

tio n s.

More recen tly  (S igw orth  & H enze, note 5 ) , sev en  ju d ges te s ted

jurors' u n d erstan d in g  of the uniform ju ry in stru ctio n s in Pima C ity, 

Arizona. 185 jurors had a mean score of 52.06 out of a p o ssib le  100; 

"Jurors don't u n d erstan d  half of what th ey 're  told" (p . 5 ) . T hose  

w ithout a h igh  school education  scored  the low est in the sam ple, but 

th ose  w ith a u n iv er s ity  d egree  scored  only sev en  or e ig h t p ercen t  

h igh er . Having w ritten  in stru ctio n s available du rin g  deliberation  

in creased  u n d ersta n d in g , and rew ritten  in stru ction s for criteria  of 

sim plicity and u n d erstan d ab ility  im proved scores su b sta n tia lly .

It seem s clear that when ind iv iduals are te s ted  for recall and  

u n d erstan d in g  th ey  fail to do w ell. And y e t , K alven and Z eisel

conclude stron g ly  that jurors do u n derstan d  the cases and Simon (1968)

rep orts that d esp ite  person al p referen ce  for the Durham rule (regard in g

th e lega l m eaning of in sa n ity ) jurors u n derstan d  when in stru cted  to
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follow the M'Naghten ru le . More recen t em pirical work on ju ries  rather  

than jurors (Bridgem an & Marlowe, 1979) does not supp ort the  

h y p o th esis  that jurors fail to un derstan d  the re lev en t lega l is su e s .  

Group recall is more e ffic ien t than that of any ind ividual juror (Kaplan  

& S ch ersh in g , 1978), and in teractions during deliberation  probably  

h elp s fu rth er  the recall and u n derstan d in g  of the ju ry . Kaplan and  

S ch ersin g  s tr e s s  one of the important poin ts sup p orting  the idea of 

h avin g a jury decide a case , and of having as large a ju ry  as p ra cti­

cable: d ifferen t jurors pay attention  to d ifferen t parts of the ev id en ce  

and th erefore the co llective  memory of the jury is b etter  than any  

ind ividual member, and more in fluentia l.

Race and Ethnicity

P ercy  Foreman is one of the "super lawyers" who have g iven  the le sse r

ta lented  some poin ters on how to conduct a criminal trial and how to

pick jurors (Dorman, 1969). For exam ple:

You should n ev er  allow the defendant to be tr ied . T ry  
someone e lse  - -  the h u sb an d , the lo v er , the police or, if 
the case has social im plications, socie ty  gen era lly . But 
never  the defendant (p . 1 ).

Foreman w ants jurors that work with people rather than th in g s; a

truck  d river  rather than an en g in eer , a salesm an rath er  than an

accountant.

If a man has n ever  been in a bar - -  or was brough t up in  
a home whex-e a deck of cards w asn't allowed - - h e  may not 
be able to u n derstan d  some bully who g e ts  fu ll of b eer  and  
then  g ets  k illed  when he tr ies  to whip the b ig g e s t man in 
the place (p . 135).
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When complex testim ony is  to be p resen ted , Foreman p refers  

educated  ju rors. He n ev er  allows anyone who has had any contact w ith  

law -enforcem ent to become a ju ror. Where long term s are p ossib le  he 

p refers  o lder jurors who un d erstan d  the p a ssage  of time and how  

horrib le it could be. He lik es h is juries to con sist lib era lly  of 

op p ressed  m inorities: Jew s are b est; n ex t are B lacks ex cep t when

B lacks are on trial; th e Irish  and Latins com plete the l is t .  He avoids 

th e Nordic ty p es .

Other famous d e fen se  counsel have made similar a sser tio n s ( e .g .  

Darrow, 193G; G oldstein , 1967); gen era lly , th ey  ad v ise  d efen se  a ttor­

n e y s  to choose jurors of Latin d escen t, B lacks, and Jew s; and avoid  

the non-latin  A nglo-Saxon  ty p es  who are more lik ely  to con v ict. The 

research  literatu re  seem s to supp ort th is  position  but not w ithout some 

d issen tin g  v o ices .

Reed (1965) sen t q u estion naires to 432 jurors who had sat on 36 

tr ia ls  which came to a v erd ic t in East Baton R ouge, Louisiana - -  the  

en tire  population of d ecid in g  jurors d u rin g  a two year period . A fter  

phone calls and person al v is its  when n eed ed , about 145 usable  

resp o n ses  concern ing criminal cases w ere obtained from the group.

Southern Louisiana is  populated almost e x c lu s iv e ly  by Cajuns of 

French d escen t (L a tin s ); while N orthern Louisiana is populated b y  

A n glo -S axon s. T he court u sed  both of th ese  populations as their  

jurypool and provided  a naturally  occu rrin g  betw een  groups comparison  

(Cajuns v s .  A n g lo s).
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TABLE 1

B irthplace and Voting of R esponding P etit J u r o r s1

V otin g2
B irthplace Guilty Not gu ilty

South Louisiana 39 44
Not South Louisiana 40 17

xAs reported  by R eed, 1965 
2X 2 (1) = 7 .4  p<.01

Examining Table 1 for w hich Reed has supp lied  the num bers, we see  

that here is strong em pirical support for the a ttorn eys' th e s is . 

Furtherm ore, Reed rep orts that prior ju ry  serv ice  and A nglo-Saxon  

d escen t w ere the two most im portant pred ictors o f a g u ilty  vote: 

A nglo-Saxon  jurors with p rev ious serv ice  w ere most lik ely  to convict; 

Latins w ith  no prev ious serv ice  were the least lik ely  to con v ict. 

U n fortu n ately , he does not supp ly  th is additional breakdow n of the data 

nor report any supp orting  s ta tis t ic s .

Field stu d ies  by the Chicago Jury Project (B reed er , 1965; Simon, 

1967) report similar fin d in g s. But laboratory stu d ies  p resen t  

con flictin g  r e su lts . Mock jurors are usually  from similar social c la sses  

and educational b ack grou n ds, a lack of variab ility  w hich makes d iffe r ­

en ces  d ifficu lt to d etec t. Gleason and Harris (1975) as well as Nemith 

and Sosis (1973) support the null h yp oth esis  of no d ifferen ce  betw een
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black and white racial grou p s; w hereas Ugwuebi (1976) and Miller and  

Hewitt (1978) find that each racial group id en tifies with the a lleged  

victim  of similar race in the production of sen ten ces  and v e rd ic ts .

Personality Characteristics

R esearchers have long been fascinated  b y  the p o ssib le  connection  

betw een p erson ality  and n on -ev id en tia l fa c to rs. A p erson  p osited  to 

have a pred isposition  to  con v ict is  called 'conviction p ro n e ,' and the 

p erson ality  correlates o f conviction  p ron en ess have been  ex te n s iv e ly  

in v estig a ted .

Mills and Bohanon (1980) h yp oth esized  that a p erson 's character  

stru ctu re  in fluenced  h is or her juror v o tin g . C haracter stru ctu re  was 

conceived  as "largely u n con sciou s, ty p ified  w ays of se lec tin g , u sin g , 

ju stify in g , and en forcing  rules" (p . 662). Mills and Bohanon, w ith the 

perm ission and cooperation of the C ity of Baltim ore, sen t qu estion naires  

to former jurors who had actually  sat on ca se s . M atching th ese  se lf-  

rep orted  data with court reco rd s, th ey  found character stru ctu re  

sign ifican tly  related  to juror d ecision s as well as p erce ived  participation  

and e ffe c t iv e n e ss . M oreover, race , a g e , education , and esp ec ia lly  sex  

w ere found to modify the person ality  e ffe c ts  (but see  Penrod, note 4 

for com pletely d ifferen t r e s u l t s ) . In sum, all of the te s ted  factors were 

sig n ifica n t, supp orting  the view  of a large majority of ju ry  w atchers 

who believe  the jury a ffected  by various n on -ev id en tia l fa c to rs.
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Authoritarianism. A uthoritarianism  is a person a lity  co n stru ct  

h yp oth esized  to accom pany undue d eferen ce to au th ority . A dorno, 

F ren k el-B ru sn sw ik , L evinson , and Sanford (1950) orig inally  created  the  

F scale (F for fascism ) to m easure the con stru ct w hich has s u b s e ­

qu en tly  been  found to correlate h igh ly  w ith a h o st of u n desireab le  

p erson ality  ch a ra cter istics: xenophobia, anti-sem itism , racism , in to ler ­

ance and em nity tow ards low -sta tu s grou p s. D esp ite  the co n stru ct's  

undeniable shortcom ings, C hristie has claimed authoritarianism  as the  

sin g le  most im portant pred ictor of conviction  p ro n en ess (p erson al 

communication, 1978), and th ere is sub stan tia l em pirical ev id en ce  that 

high  authoritarians are more lik ely  to con v ict.

In order to d iscover  w hether juror d ecision s d iffer  along a lib era l-  

co n serva tive  continuum , and to te s t  the r ig id ity  of extrem e political 

v iew s, Boehm (1968) created  a new sca le , The Legal A ttitu d es Q u es­

tionnaire (LAQ), of ten  item s, each w ith th ree p ossib le  answ ers:  

authoritarian , an ti-au th oritarian , and egalitarian; re flec tin g  r ig h t w ing, 

le ft  w ing, and liberal a ttitu d es resp e c tiv e ly . Subjects chose the  

answ ers th ey  agreed  w ith most and th ose th ey  agreed  with le a st , 

su p p ly in g  a score for each of the th ree political p osition s: a th ree  was 

scored  for a g ree , two for a blank, and a one for d isagreem ent. 

Student su b jects took the LAQ, heard a case e ith er  h eav ily  w eighted  

tow ards innocence or g u ilt, then  su g g e ste d  a sen ten ce  for g u ilt. T here  

was a s ign ifican t d ifferen ce  for sev er ity  of sen ten ce  by typ e  of case
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w ith authoritarians g iv in g  longer sen ten ces  w hen the defend ant was 

ob viou sly  innocent and th e an ti-au th oritarian s g iv in g  shorter  sen ten ces  

in the obviou sly  gu ilty  condition . In addition , the authoritarians w ere  

more confident of th eir  v erd ic t .

Jurow (1971) used  a number of p erson ality  m easures to plumb the  

connection betw een b elief in capital punishm ent and v erd ict p re feren ces  

for a group of mock jurors who lis ten ed  to two tape recorded  recrea ­

tions of m urder tr ia ls . He concluded that the LAQ was the b est  

predictor of 'conviction p r o n e n e s s .1

Mitchell and B yrne conducted  two stu d ies  in v estig a tin g  the re la tion ­

ship  betw een the jurors' irre lev en t evaluation of a d efen d ant's a ttra c ­

t iv e n e ss , their lega l-ju d ic ia l d ec isio n s, and the relation sh ip  to au th ori­

tarianism . In the f ir s t  experim ent (1973) 139 college s tu d en ts  w ere

m easured on an acq u iescen ce free F scale prior to the read ing of a case  

w here an attractive  or u n attractive  fellow  stu d en t pu rp orted ly  stole an 

exam ination. As p red icted  th ere  was an in teraction  for authoritarianism  

and the a ttra c tiv en ess  of the defendant: low authoritarians did not

allow the a ttra c tiv en ess  of the defend ant to in flu ence th eir  judgm ents of 

gu ilt or recommended punishm ent; h igh  authoritarians gave more sev ere  

judgm ents to the u n attractive  defendant and fe lt le s s  certa in  of the  

gu ilt of the a ttractive  d efen d an t.

In their  n ext rep orted  experim ent, Mitchell and B yrne (note 3) then  

in v estig a ted  the p o ssib ility  that h igh  authoritarians do not ignore
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b iasin g  infoimnation w hen in stru cted  to do so by  a p resid in g  ju d ge, 

while low authoritarians do. The th eoretica l p red iction  is not so clear  

when one con sid ers that h igh  authoritarians are more subject to e x p e r i­

mental demand ch a racter istics  (R uben & Moore, 1971) and more subm is­

sive  to p erson s of au th ority  (Adorno e t . a l . ,  1950). T his second stu d y  

te s ts  the a lternate h y p o th eses  generated: h igh  authoritarians can not

separate th eir  su b jective  fee lin g  about a defendant d esp ite  a h igh  sta tu s  

p erson 's  (th e  ju dge) clear in stru ction ; h igh  authoritarians would follow  

the in stru ction s of the h igh  sta tu s p erson , and the low authoritarians  

would not. Once again about 140 college stu d en ts  con stitu te  the sample 

for th is  experim ent. T hey  read a m odified v ersion  of a n eg ligen t  

homicide case originally  used  by Landy and A ronson (1963), and then  

read e ith er  b iasin g  n eg a tiv e  or p ositive  testim ony; w ith no in stru ctio n s, 

or in stru ction s by  the judge to ign ore, or in stru ctio n s by the judge to 

pay specia l a tten tion; gen era tin g  a 2x2x3 factorial d esign : h igh  or low

authoritarians, p ositive  or n egative  b ia sin g , no in stru ctio n s, or 

in stru ction s to ignore or in stru ction s to a tten d . Subjects supp lied  the  

depend en t m easures by  ra tin g  certa in ty  of gu ilt on a sev en  point sca le , 

recommended len g th  of sen ten ce , decided when defendant should be 

elig ib le  for parole on a ten -p o in t scale (it is  much easier  to analyze  

in terva l data in th ese  factorial d e s ig n s ) ; and then  rated  the defendant 

on 13 evalu ative bipolar a d jectives. A uthoritarianism  was m easured on 

the same typ e  of scale as in the prev iou s experim en t.

The authors note th at
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since completion of the sim ulated trial experim ent took le ss  
than the stu d en ts' required  hour of participation for th is  
exp erim en t, th ey  w ere asked to complete a general opinion  
su rv ey  for another research  project (p . 8, em phasis
a d d e d ).

D espite the basic con stru ct of authoritarianism  being the deferen ce  

to person s of au th ority , the h igh  authoritarians did not do as 

in stru cted  by the h ig h -s ta tu s  judge (apparently  a ssig n ed  sta tu s in a 

w ritten summary can not simulate the power of atten d in g  a h igh  sta tu s  

person in the fu ll m ajesty of h is or her courtroom ). High au th oritar­

ians recommended more sev ere  sen ten ces , paid more attention  to 

n egative b iasing inform ation, and could not separate th eir  evaluative  

judgm ents from th eir  "legal-judicial d ecision s."

The authors conclude by su g g e stin g  the p o ssib ility  of real tria ls  

with real ju d ges in fluen cin g  people d ifferen tly  from such  a simulated  

trial since "verbally sim ulated trials cannot make salient many situational 

in fluences which might be operative in actual trial" (p . 12). And th en , 

in the almost obligatory coda th is research  seem s to req u ire, do not 

hesita te  to su g g e st  we change our trial procedures to minimize "the 

apparent authoritarian p roc liv ity  to be in fluenced  by irrelevan t and 

b iasin g inform ation du ring a trial" (p . 13).

Berg and Vidmar (1975) h yp oth esized  that h igh  and low au thoritar­

ians would focus on d ifferen t a sp ects  of the ev id en ce and the su b se ­

quent recall of ev iden ce would reflec t th is  focu s. High authoritarians  

are source orien ted , low authoritarians are m essage orien ted . The
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stu d en t subjects w ere median sp lit u sin g  scores of Boehm's LAQ and 

then read a case of stu d en t cheating  with s ta tu s  and situation  inform a­

tion varied  (sim ilar to Mitchell & B yrn e, 1973). The h y p o th eses  w ere

confirm ed; add itionally , h igh  authoritarians w ere esp ecia lly  sev ere  with  

low sta tu s d efen d an ts. The authors conclude b y  su g g e stin g  more 

research  atten tion  to the person a lity  ch aracteristics of ju rors.

Kalven and Z eisel (1968) and Kaplan and S ch ersin g  (1978) have  

su g g ested  that group d ecision s polarize tow ards the in itia l majority 

sentim ent. Bray and Noble (1978) in v estig a ted  the e ffec t of authoritar­

ianism on individual ju rors, ju r ies , verd ict ch an ges, and the polariza­

tion th e s is . An acqu iescen ce free F scale (as Mitchell & B yrn e, 1973) 

was u sed  to separate 280 college stu d en ts  into h igh  and low authoritari­

anism for their two hour experim ental se ss io n . Subjects th en  listen ed  

to a 30 minute record ing of a m urder tr ia l, judged gu ilt (y e s  or n o ), 

and recommended sen ten ce  presum ing guilt (14 to 99 y e a r s ) .  

A nsw ering q u estion s as ind iv iduals before and after  deliberation , th ey  

came to v erd icts  as members of h igh  or low authoritarian ju r ie s .

C onsisten t with oth er s tu d ies , h igh  authoritarians ju dged  more 

gu ilty  v erd icts  and more sev ere  sen ten ces  both in the individual and 

group conditions. As ex p ected , ju ries polarized towards majority sen ti­

ment; and , fin a lly , h igh  authoritarians changed  th eir  v erd ic ts  more 

often  than low authoritarians.
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Bray and Nobie adm irably restra in  th em selves and comment that 

"results rep orted  here are more properly  view ed as su g g e stiv e  rather  

than defin itive" (p . 1430).

A g e

A ttorneys fee l that older jurors are more con v iction -p ron e , but the  

em pirical ev id en ce is not clear. Faust and Carlson (1977) found stron g  

relationsh ip s betw een age and a ttitu d es on capital punishm ent. S croggs

(1976) found older jurors more con v iction -p ron e . H ow ever, Simon 

(1967) found no such  sign ifican t d ifferen ces in her m easures for the 

d ifferen t age grou p s, and Reed (1965) te s ted  the age groups in h is  

su rv ey  of real jurors in Louisiana and found no age d ifferen ces .

The issu e  is  undecided at th is  po in t, but recen tly  th e courts have  

taken s te p s  toward recogn iz in g  the importance of age by  declaring the  

youn g juror (18-34 years old) a cognizable c la ss  for p u rp oses of 

decid in g w hether or not a 'fair section  of the community' is  rep resen ted  

( e . g .  Commonwealth v  B a sta rch , 1980).

Social Status: Occupation and Education

A ttorn eys probably rece iv e  more detailed  advice about th e e ffe c ts  of 

jurors' social sta tu s on their  v erd ic ts  than all the oth er posited  in flu ­

en ces  com bined. For exam ple, C larence Darrow has said that the  

w ealthy con sid er  the jail a bu ild ing second in im portance only to the
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board of trad e. Rita James Simon (1967) notes th at tria l law yers

consider lower sta tu s jurors as more lik ely  to favor defen d an ts; that

most criminal a ttorn eys make the same eth n ic  d istin ctions as Foreman

above; and that th ere  is  ample ev id en ce th at h igh er  sta tu s  jurors are

more conviction  prone.

U sing su b jects se lected  from an actual jurypool to judge a simulated

trial under d ifferin g  d e fen ses  of in sa n ity , Simon rep orts  that about ten

p ercent of th e juries that reached co n sen su s w ere convinced  by jurors

who w ere originally  in the m inority, but

th ere was no in stan ce in which one juror or even  two held  
out aga in st the oth er ten  or e leven  and finally  persu aded  
them to th eir  p osition . In th ose m inority juries h igh er  
sta tu s jurors w ere o v errep resen ted .

Opinion p o llster s , a ttitud e resea rch ers , and social sc ie n tis ts  gen era lly ,

believe that one's position  in so c ie ty  is a p erv a siv e  influence in the

perception  and valuation of various is su e s . Simon concludes that

sta tu s d istin ction s as occupation and education  are mean­
in gfu l p red ictors of jurors' a ttitu d es and beh av iors. In 
other w ords, the jurors' behavior contains the same general 
regu larities  that we have learned to a ttrib u te  to all human 
behavior in our so c ie ty .

Furtherm ore, she confirm s th e w idely held  notion th at lower sta tu s  

jurors are more defendant prone.

Gleason and Harris (1975) in v estig a ted  the h yp oth eses that socio ­

economic sta tu s rather than race sim ilarity is the major pred ictor of 

guilt v e rd ic ts , and that blame judgm ents and guilt v erd ic ts  are not 

comparable. Four d ifferen t ca ses  as summarized by police file s  w ere
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w ith e ith er  low or middle c la ss  s ta tu s . Subjects then u sed  a seven  

point bipolar scale to estim ate:

1. potential guilt of d efen d an t,

2. if defendant is  gu ilty  then len g th  of sen ten ce ,

3. defendant blam e,

4. how h arsh ly  should defendant be trea ted ,

5. likelihood of se lf being in such  a position ,

The experim entors found that h igh  socio-econom ic d efend ants w ere seen  

as le s s  gu ilty  (p < .0 0 5 ), rece ived  low er sen te n c es , and rece iv ed  more 

len ien t treatm ent. When the subject view ed him self as not lik e ly  to be 

in such  a position , he a ssig n ed  more blame; b u t, in gen era l, middle 

SES b lacks and lower SES w hites rece ived  more blame. Blame and  

jurid ic d ecision s did not show the same pattern ; and , as many stu d ies  

have show n, th ose who favor death sen ten ces  w ere more conviction  

prone and gave more sev ere  v e rd ic ts .

Reed (19G5) found that the h igh er  h is or her education , the more 

lik ely  the juror would vote  gu ilty  (X 2 (2) = 9 .846 , p .< .0 1 );  and the  

h igh er the social c lass as determ ined through juror occupation , the  

more lik ely  the juror would ren der a gu ilty  v erd ict (X 2 (2) = 16.760, 

p .< .0 0 1 ) . Adler (1973) rep orted  e ssen tia lly  the same r e su lts .
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A ttractiveness

In what has become an oft c ited  c lassic  in the ju ry  resea rch  litera tu re , 

Landy and A ronson (1969) rep ort two exp erim en ts. In th e  f ir s t  e x p e r i­

ment su b jects  read cases w hich vary the a ttra c tiv en ess  of the victim  in  

term s of p erson a lity  p ro file s , th en  sen ten ced  d efend ant to  jail for from 

one to tw en ty  y e a rs . The mean sen ten ce  a ss ig n ed  in the a ttractive  

victim  condition was 15 .77; for the u n attractive  v ictim , 12.90 - -  not 

sign ifican t at th e .05 le v e l.

The second experim ent incorporated  a 2x2 d esig n  v a ry in g  victim  and 

d efen d an t a ttra c tiv e n e ss . Senten ce d ifferen ces  once again  w ere not 

s ign ifican t for  th e a ttra ctiv e  victim  condition , but w ere in the same 

d irection  as in th e f ir s t  experim en t. The range of p ossib le  sen ten ces  

w ere d ifferen t in the two experim ents n ecess ita tin g  a transform ation to 

Z sco res  for pu rp oses of com parison acro ss  exp erim en ts. An ANOVA 

perform ed on th ese  transform ed and combined sco res  resu lted  in a 

s ig n ifica n t d ifferen ce  for the main e ffe c t due to  d efen d an t's character  

and a ttra c tiv e n e ss , F ( 2 , l l )  = 3 .2 7 , p . < .05 .

In th ree  stu d ies  d esign ed  to exam ine the e ffe c ts  of real v ersu s  

h yp oth etica l con seq u en ces of juror v e rd ic ts , Wilson and D onnerstein

(1977) found an in terestin g  p attern  of v erd ic t d ifferen ces . Student 

jurors e ith er  th ought th eir  decision  would have real con seq u en ces for a 

stu d en t accu sed  of cheating  on an exam or that the case was h y p o th e t­

ical w ithout any real co n seq u en ces . In th e f ir s t  experim ent guilt and
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sen ten ce  judgm ents w ere dissim ilar, w ith m anipulated character a ttrac­

tiv en ess  not resu ltin g  in d ifferen ces  in guilt but doing so for p u n ish ­

m ent. The second experim ent showed no d ifferen ces on any m easures. 

The th ird  experim ent found th at "real" jurors recalled  more ev id ence  

than the "hypothetical" ju rors. T he authors state:

In all th ree s tu d ie s , more g u ilty  v erd icts  occurred  in the  
real con seq u ences condition than in the hyp othetica l con se­
quences condition . It was concluded that much current 
research  on sim ulated juries may be m isleading and that 
more attention  should be g iven  in the fu tu re to the variable  
of real v e r su s  hyp othetica l con seq u en ces.

Validity Problems with Jury Research  

Both prior to and du rin g tr ia ls  th ere  are ev id en tia l hearings which  

determ ine which ev id en ce  can be p resen ted  to the ju ry  w ithout creatin g  

unfair prejudice. At ev er y  point in the defend ant's 'career,' th ere is  

an extraord inary effort to sh ield  him or her in the traditional 'cloak of 

innocence' in the e y es  of the jury so that its  search  for facts is  not 

b iased . But it is d ifficu lt to evaluate the e ffec t iv en ess  of th ese  

e ffo r ts . Jury deliberations are sh ielded  from scru tin y  by custom and  

the force of law n ecess ita tin g  research  tech n iq u es which do not examine 

the deliberations d irectly . T here have been some retrosp ective  stu d ies  

of real ju rors, but it is the mock jury experim ent that dominates the  

fie ld . The v ery  stru ctu re  of the tria l len d s itse lf  to controlled e x p e r i­

mentation .
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Mock Jury Research

The ju ry  tria l is  an ad versary  procedure but the tria l is  an ideal 

veh ic le  for p sychological inq u iry  since  its  stru ctu re  parallels th at of the  

laboratory experim ent in so many w ays and it occu rs naturally  and  

freq u en tly  in American so c ie ty . Sim ilarities to an experim ent, esp ecia lly  

the search  for facts  and the protection  aga in st p ossib le  b ias, s tro n g ly  

p resen t th em selves. All the relevant inform ation is  p resen ted  in an 

orderly  fashion during its  tenu re (as w ith the exp erim en t), both are 

standardized  w ith procedural sa fegu ard s aga in st ex p lic it and implicit 

confou nds, both try  to ascerta in  the tru th  of a statem ent (th e gu ilt of 

the d efen d an t, the tru th  of the com peting h y p o th e se s ) , both are 

w eighted  against the un desireab le  and more dam aging T ype I error , the  

fa lse  p o sitiv e . Both the jury tria l and the experim ent search  for  

'truth' in a s tr ic tly  controlled environm ent, both u se  random ization to 

control for error and prejud ice, and both u se  decision  ru les which  

admit of u n certa in ty .

It is  th ese  sim ilarities which a ttract experim en ters and have con tr ib ­

uted  to the recen t profusion  and confusion  of jury resea rch . This 

seem ing fitn e ss  for in vestiga tion  has also generated  jury research 's  

grea test problem: the equating  of experim ental fin d in gs with real jury

e ffe c ts . T here are certain  e ssen tia l basic fea tu res of a jury tria l which  

must e x is t  before a trial can be said to have taken p lace. For exam ple, 

the selection  of jurors during voir d ire , the view ing of w itn ess t e s t i ­



44

mony and ev id en ce p resen ta tion , and the u n restr ic ted  deliberation of 

jurors should su rely  be con sid ered  the absolute minimum fea tu res  of a 

d ecen tly  sim ulated ju ry  tr ia l. Some fea tu res such  as the resp on sib ility  

for another's life  can not be dup licated , but it is  fa ir  to say  th at the 

closer  the real th in g  is approxim ated, the more confid en ce we can have 

in the r e su lts .

In 1975, Foss review ed the proced ures of 23 jury simulation stu d ies  

and a sserted  that th eir  ex tern a l va lid ity  was qu estion ab le; nearly  all 

the stu d ies  w ere of ind ividual judgm ent. But jury d ecision s are not 

averages of ind ividual judgm ents; most jury stu d ies  co llect continuous  

data, but the jury operates under a simple g u ilty -n o t gu ilty  dichotom y. 

It seem s that most of the jury stu d ies  exam ined w ere actually  u s in g  the  

ju ry  paradigm to stu d y  psych olog ica l q u estion s rather than stu d ies  of 

juries qua ju r ie s . The ju ry  and the trial w ere not th e objects but the  

tools of s tu d y .

In th eir  thorough and skeptical review  of ju ry  research  for a legal 

aud ien ce, Elwork and Sales (1977) qu estion  much of ju ry  research  

d es ig n . For exam ple, th ey  note that most mock jury stu d ies  collect 

sen ten c in g  data instead  of the g u ilty -n o t gu ilty  d ecisions jurors ord i­

narily  make, and then base th eir  in feren ces on th ese  data. But in 

criminal cases jurors judge the fa c ts; it is  th eir  ex c lu siv e  p rovince. 

Upon d elivery  of a gu ilty  v erd ict it becomes the ju d ge's  task  to a ssign  

sen ten ces . Elwork and Sales feel that it is  appropriate for d ifferen t
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people committing an id entica l crime to rece ive  d ifferen t sen ten ces; more 

dangerous ind iv idu als are, and should b e , dealt with more sev e r e ly  

than the le ss  d an gerou s. S en ten ces are d iscretion ary  simply b ecau se  

the judge should  take m atters extran eou s to the p resen t o ffen se  into  

consideration: ch aracter , p a st record , p o ss ib ility  of rep eating  o ffen se ,

danger to the community, and so forth . When, as is  usually  th e ca se , 

authoritarians mete out more sev ere  sen ten ces , in feren ces from th ese  

data are irre levant to  th eir  perform ance as ju rors. It is lik ely  that 

authoritarian jurors fu nction  d ifferen tly  from non -au th oritarian s, but it 

does not n ecessa r ily  follow from th ese  data.

When character inform ation is used  to d ifferen tia te  a ttra ctiv en ess  

research ers usually  find that su b jects a ss ig n  sev erer  sen ten ces  to the  

un attractive defendant (e . g . Landy & A ronson , 1969). It is  inappro­

priate to conclude that a ttra c tiv en ess  a ffec ts  juror d ec isio n s, since  

sen ten cin g  is  the function  of the ju d ge. When p h ysica l a ttra c tiv en ess  

is the m anipulated in d ep en d ent variab le , resea rch er  in feren ces are even  

le s s  appropriate: It may be true that good looks are regard ed  fa v o r ­

ab ly , but "in a real courtroom situation  . . .  a ju ry  may g et to know a 

defendant beyond h is p h ysica l ch a ra cter istics ,"  because of h is or her  

actions during the tria l.

Elwork and Sales su g g e s t  that the plethora of poor jury research  

resu lts  from resea rch ers' ignorance of th e law and actual trial condi­

tio n s. Echoing F oss, th ey  fee l that some ju ry  stu d ies  seem d esign ed  to
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te s t  the "basic ten ets  of human behavior" in stead  of actual juror 

behavior.

As noted  ab ove, the vo ir  dire is an in tegra l part of any jury  tr ia l. 

B ray (note 2) su rv ey ed  45 reported  jury exp erim en ts. In only one of 

th ese  stu d ies  did the juror undergo an yth in g  resem bling a voir d ire . 

Most a tto rn ey s who conduct voir dire u se  it to  socialize the juror and  

ex tra ct prom ises of fa irn ess  (Balch et a l . ,  1976). To the e x ten t that 

th is  voir dire socialization is e ffe c t iv e , mock jury research  must be 

m isleading!

E rlanger (1970) review ed  the jury research  of the p rev iou s ten  

y ea rs . He warned then  th at stu d en t su b jects had contributed  all th ey  

can and su g g e ste d  the u se  of q u asi-exp erim en ts with d ifferen t popula­

tions for fu rth er  s tu d y . But most rep orted  jury stu d ies still u se  

stu d en ts  as su b jects (Ellison & B uckhout, 1981) w ith obvious gen era li­

zation problem s: s tu d en ts  are a la rg ely  hom ogenous group who are not

the rep ository  of community common sen se ; and are not rep resen ta tive  

of the juror population.

Now the jury paradigm - -  in the sen se  th at a group of p eers make 

judgm ents about a particu lar issu e  - -  can be u se fu l in other se tt in g s  

and for other pu rp oses ( e .g .  K antrowitz, 1977; Wolf & A rn stein , 1975). 

Levine (1974) has used  ju ries to evaluate the e ffe c t iv en ess  of graduate  

program s, and has su g g ested  the u se  of the ad versary  model and ju ries  

to decide betw een com peting sc ien tific  h y p o th eses  when the em pirical
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ev id en ce  is  not com pletely c lear. While ju ries make d ecision s in th ese  

in s ta n ce s , in no sen se  can th ey  be considered  exam ples of criminal trial 

ju ries; th ey  are m issing one or more of th e n ecessa ry  in g red ien ts.

A ctually , as Kaplan and h is  colleagues have shown (Kaplan & Miller, 

1974; Kaplan & S ch ersin g , 1978), the experim ental ju ry  paradigm  has 

b een  u sefu l in the stu d y  of human behavior; paradoxically , it's  not at 

all clear that it is  v ery  u se fu l in the stu d y  of real jury b ehavior.

Most of the pu blished  research  deals with the juror as an individual 

b ecau se  of the rela tive  sim plicity of its  data collection and a n a ly sis . 

Jurors are f ir s t  p resen ted  with d ifferen t versio n s of a trial and then  

d ifferen ces  in opinions and v erd ic ts  (more o ften , s in ce  th ey  are on an 

in terva l sca le , sen ten ces) are related  to various socioeconom ic categories  

or person a lity  tra its . R eg retta b ly , much of the data are not comparable 

becau se  of d iffer in g  criteria  and m easuring in stru m en ts. More r e g r e t­

ta b ly , most of the resu lts  come from poor sim ulations of what a trial is 

lik e and what a juror m ust do. The resu lts  can not be generalized  to 

any population of tr ia ls  w ith any con fid en ce. The jury trial is used  as 

an instrum ent of person  research  rather than an ecologically  valid  

simulation which m ight te ll u s som ething sp ecifica lly  about ju rors. To 

th e ex ten t that the jury p ro cess  is  sim ulated in all its  com plexity and  

all its  con stra in ts , the experim en ts generate confidence in th eir  g en er-  

alizab ility  to real jury phenom ena; bu t fa ith fu l adherence is  the e x c e p ­

tion  rath er than the rule (B ray , 1976; F oss, 1975). Faithful as the
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reproduction  might b e , th ere  is  no way that the conseq uen ces of the  

d ecisions can be approxim ated. The resp on sib ility  of decid ing  another's  

fate is a h eavy one, gen eratin g  fee lin g s  w hich are im possible to  

recreate  w ithin the lim its of eth ica l experim entation .

Jurors undergo in ten se  socialization for th eir  roles in which th ey  

make d ecision s which have awesome co n seq u en ces. B uckhout (1978) 

rep orts  th at, a fter  the final jury vote in U .S . v  Sw inton, an informal 

poll by the jurors found that the majority th ou gh t Swinton gu ilty  of 

'som eth ing,' d esp ite  the fact that th ey  acquitted  the defend ant. As 

jurors th eir  vote was recored  as tw elve to zero for acquittal; as 

p erson s th eir  vote was four to e ig h t. Would it be p ossib le  to simulate 

such  a resu lt in the laboratory? Balch et al. (1976) have provided us  

with an in tu itive ly  reasonable explanation of w hy mock ju ry  research  is 

not gen era lizab le . Even under the b est of experim ental conditions, the  

jurors are not su ffic ien tly  im pressed or prepared for th eir  new ro les.

In addition to th ose p rev io u sly  m entioned, th ere  are other fea tu res  

a trial must have before it may be tru ly  characterized  as a "jury tria l."  

For exam ple, the order of argum ent and ev id en ce p resen tation  is fairy  

r ig id  in almost all ju risd iction s; procedural safegu ard s are in trinsic  to a 

proper tr ia l. in all ju risd iction s juries are the fin d ers of fa c t, a fu n c­

tion th ey  fu lfill by view ing ev id en ce and w itn esses  and judging their  

relative cred ib ility  and tr u th fu ln ess . Most im portantly, the jury 

reaches its  decision in its  own time and is  not answ erable for its  fin d ­

in g s .
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To be more sp ec if ic , jurors

1. do not view  tria ls  w ithout su ffic ien t, deta iled , and often  in ter ­

minable in stru ctio n s regard in g  th eir  d u tie s ,

2. do not judge gu ilt on any continuous sca le , but g et involved

explanations as to  the m eaning of 'reasonable d o u b t,'

3. do not recommend punishm ent or sen ten ces  for innocent or even

gu ilty  d efen d an ts,

4. do not have a lim ited time for deliberation ,

5. do not make rep eated  judgm ents or view  rep eated  tr ia ls ,

6. do not un dergo w ritten  te s ts  before jud gin g  a defendant (In

point of fa c t, our u n d erstan d in g  with th e ju d ges concerning  

th is  research  sp ecifica lly  barred any q u estion n in g , oral or 

w ritten , o f the jurors un til th ey  had com pleted th eir  jury  

serv ice  because of possib le  improper in f lu e n c e .) ,

7. do not come from hom ogenous educational strata  w ith the same

or similar ex p er ien ces ,

8. do not have to ju stify  their v erd ic ts  ou tsid e of the jury d e lib er­

ation room (re ce n tly , the Supreme Court rev ersed  a gu ilty  

verd ict because the p resid in g  judge asked  q u estion s of the  

jurors perta in in g  to  th eir  v e r d ic t .) ,

9. are read the "Allen Charge" w hen the jury is  sp lit in an attempt

to force a decision  (often  sev era l tim es) [The "Allen Charge" is 

a standardized  attem pt by the judge to break votin g  deadlocks
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by noting that any oth er group of jurors would do no b etter  in 

decid ing  the case and appealing to the jurors to re-exam ine  

th eir  reason s for d isagreein g  with th eir  fellow ju r o r s .] ,

10. and, do have a real resp on sib ility  w ith p o ssib ly  awesome co n se ­

q u en ces.

G erbasi et al. (1977) in their  fa ir ly  recen t review  of ju ry  research

are carefu l to r es tr ic t th eir  comments to mock jury stu d ies  since

the ex ten t of com parability betw een resp o n ses  of mock 
ju rors, w hose judgm ents have no real impact, and verd icts  
of real jurors is  unknown (p . 324).

In their summary abstract th ey  conclude that

data have indicated that many ex tra -ev id en tia l factors  
contribu te to mock jurors' v e rd ic ts . H ow ever, the app lica­
b ility  of th ese  resu lts  is limited by the many m ethodological 
and sampling problem s inh erent in the stu d ies  (p . 323).

The Law v s . Social Science

Jury  s tu d ies , of in terd isc ip lin ary  in ter e st , are published  in d ifferen t  

ty p es  of journals. Many of th ese  journals do not employ peer review , 

have ed itors and read ers not trained in research  m ethodology, and 

cater largely  to the legal p ro fession . One of the most d ifficu lt task s  

facing a research er  who has both a technical and a lay audience is  to 

have enough technical m aterial in the article to support h is or her  

conclusions and , at the same tim e, w rite in terestin g ly  enough to hold 

the attention  of th e  layman. One would ex p ect d ifferen t em phases to 

em erge according to the targeted  aud ien ce. The law yer and the social
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sc ie n tis t  have been trained  d ifferen tly  and have d ifferen t concerns. 

Social sc ien tists  are members of academe and prim arily theoretical; 

law yers are practition ers who would like practical ra th er  than th eo ret­

ical con clu sion s. With re sp e c t to jury resea rch , law yers would like a 

menu of important factors th ey  can u se  during vo ir  d ire . Lawyers 

ex p r ess  th eir  b elie fs  in hom ilies (often  contrad ictory) and have faith  in  

th eir  in tu itive  u se  (Penrod , note 4 ); social sc ie n tis ts  d efine h yp oth eses  

and are often  skeptical even  of th eir  own em pirical fin d in g s. The 

p ressu re  to publish  con tribu tes to the problem of m uddled jury  

research ; when one has execu ted  a len g th y  program of research  and  

can't find an audience in one's own d isc ip lin e, one p u b lish es w here he  

or she can. T his is  not to denigrate th ese  pu b lication s, but for most 

academ ics th ey  are a second ary reso u rce , to be u sed  w hen the primary 

resou rce  is  not available.

The situation is such that poorly grounded but scien tific  sounding  

research  is  pu blished  in lay journals and m istakenly seen  as rep resen ­

ta tive  of the la test scien tific  fin d in gs on the su b ject. Furtherm ore, the 

demand ch aracteristics are such  that even  carefu l research ers are 

in sp ired  to draw unw arranted conclusions and make gratu itous recom­

m endations .

T his problem is noted here not to dem onstrate a th eoretica l point or 

to erect more m ethodological barriers for resea rch ers  to hu rd le. But 

before social sc ien tists  p resen t fin d in gs which may be used  to change
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so c ie ty , th ey  had b etter  be sure th ese  fin d in g  are real and to the  

p o in t. C hanging the criminal ju stice  system  is not some id le in tellectu a l 

e x er c ise . Real people have th eir  liv e s  a ffec ted  in im portant w ays when  

lega l system s change.

It is d ifficu lt to do m eaningful applied stu d ies  in  th e co u rts . 

D uring my fir s t  project in a court an u n dergradu ate s tu d en t, who 

actually  supplied  most of th e contacts we n eed ed , came to  some m isun­

d erstan d in g  with a judge w hose cooperation she was try in g  to secu re . 

We w ere then called on the carp et, lectu red , and litera lly  ban ish ed  from  

the courtroom s by the ch ief ju d ge. We w ere unable to  com plete our 

p roject, almost s ix  months of daily court m onitoring was lo s t , and even  

more regrettab ly  we lo st th e cooperation - -  I should  call it collaboration  

- -  of an in te lligen t and in terested  group of ju d g e s . As experim en ters  

and project d irectors we have the power to choose our su b jects  and our 

environm ent. No such  opp ortun ities are out th ere in the real world of 

pow erful p erson s and pow erful in te r e sts . T ed esch i and O'Donovan 

(1971) have noted that p sy ch o lo g ists  have stu d ied  only the pow erless  

(th ey  are the ones who come into our la b o ra to r ies), en d in g  up with a 

p sych o logy  of the p ow erless . In the cou rts the resea rch er  is  least  

pow erful, subject to the whims of guards and c lerk s as well as an 

assortm ent of ju d g es, an atm osphere not conducive to  attractin g  

academ ics.
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In an e ssa y  d irected  to an in terd isc ip lin ary  au d ien ce , Meehl (1971) 

su g g e s ts  that one should  be su sp ic iou s of social sc ien ce  stu d ies  that 

refu te  w idely held common sen se  n otion s. "We p sy ch o lo g ists  should be 

cautious w here an a lleged  princip le of modern behavioral scien ce  

appears to  conflict w ith th e firesid e  inductions" (p . 8 5 ).

"Fireside induction" is  what ev ery b o d y , ex cep t th e sk eptica l social 

sc ie n tis t , b elieves about human con d u ct. Meehl claims that the typ ica l 

social sc ien tist is skeptica l of the law and common sen se  but accep tin g  

of experim ental ev id en ce , while the lega l w orker often  q u estion s the  

value of experim entation: if research  agrees with common sen se  then  it

is  a w aste of time; if it d o esn 't, it 's  not to be b e lieved .

Meehl p resen ts  the d iffer in g  v iew s regard in g  the value of p u n ish ­

ment as a case in poin t. Most social sc ien tis ts  doubt the e ffica cy  

a n d /or  d eterren t e ffec t of punishm ent, y e t in real life  d eferen ce often  

w orks: What social sc ien tis t would park h is or her car in a "no

parking" zone while a police o fficer  is watching? Petain took over a 

m utinous French army in World War I and quelled d istu rb an ces by  the  

w holesale execu tion  of so ld iers. D uring WW II th ose OPA d istr ic ts  that 

punished  in fraction s of the law had h igh er rates of com pliance. 

Perhaps the punishm ent stu d ies  have n eg lected  to te s t  an important 

variable; it might be that the certa in ty  of punishm ent is  more important 

than the sev e r ity . The union of Law and Social Science is  not easily  

im plem ented. Most legal sch olars are beg inn ing  to learn  about s ig n if i­
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cance te s ts ;  Meehl im agines that it will take a long time before th ey  

learn  what is  wrong with them . Meehl concludes th is  p ercep tive  e ssa y  

by su g g e stin g  that the b est way to stu d y  the criminal ju stice  system  is  

in real life  se ttin g s  u sin g  quasi-experim ental d es ig n s .

Ceteris Paribus

The d ifferen ces being te s ted  in sim ulated jury stu d ies probably do not 

have any substan tia l e ffe c t  on juror d ecision s ex cep t in am biguous cases  

because th ey  are dw arfed by such important factors as ev id en ce and  

w itn ess cred ib ility  (S ak s, 1976a); but when rep ortin g  experim ents and  

a d v isin g  the legal p ro fessio n , research ers often  n eg lect to s tr e s s  the  

tacit 'all th ing being equal' which th ey  take for granted  but oth ers  

fo rg e t. As r e s e a r c h e r s  the ceter is  paribus clause fig u res  prom inently  

in our work and in the in terp retation s we make. It is part of our 

'background of shared m ean in gs.' It is u n derstood , almost in tu itiv e ly , 

that when we d iscu ss  the e ffec t o f, sa y , authoritarianism , we mean over  

and above the e ffe c ts  in tegra l to the criminal trial itse lf;  how ever, th is  

em phasis on marginal is su es  serv es  to becloud the ev er  p resen t, stron g  

determ inants of real v erd ic ts  - -  such as ev id ence - -  which we 'hold 

eq u a l.' Saks' (1976a) rem inder of the importance of the ev id en ce in the  

tria l may not seem too profound to resea rch ers , but it was a w ell-tim ed, 

n ecessa ry  corrective to uncalled for flig h ts  of fan cy and speculation  in 

the 'pop' publications. The layp erson , th ose who have not shared th is
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train ing which allows us to talk to each oth er in our formal shorthand, 

has naturally  m isunderstood our em phasis and b elieves we are say ing  

that th ese  peripheral cau ses  are the stron g  d ecid in g  factors in a crim­

inal trial; most probably do not believe we are co rrect, th ey  just 

believe we are claiming it .

G eneralizations should be lim ited to occasions such  as th ose which  

provided  the data (Campbell & Stan ley , 19G3), bu t jury research  almost 

demands justification  for its  very  ex isten ce  from social sc ien tis ts  who 

seem to be stray in g  from th eir  own profession a l f ie ld s . Jury  

resea rch ers  who claim isom orphic relationsh ip s betw een th eir  stu d ies  and  

the real world qu ite o ften  do so out of ignorance of actual trial con d i­

tions (Elwork & Sales, 1974); y e t , ju stification  for th eir  work is  often  

fu rn ish ed  by w ords of advice to p rofession a ls who are practic ing  in 

what to them are unfam iliar, h igh ly  specia lized  lega l d isc ip lin es . In 

general, individual e ffe c ts  are te s ted  through the experim ental control 

of other perhaps more important variab les. We equalize . T hrough  

random assignm ent the b iasin g  e f fe c ts , known and unknow n, are mini­

m ized. But social sc ie n t is ts  invariab ly fa il to s tr e s s  th is  ceter is  

paribus clau se, th us m isleading laym en, who are then subjected  to 

un realistic  generalizations to a world w here th in g s are rarely  equal. In 

the real world noth in g  seem s to be held equal; each trial is a unique 

even t with a unique blend of in g red ien ts.
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Scientific Jury Selection

In th is section  we review  stu d ies of "scientific jury selection ."  T hese  

accounts of social sc ie n tis ts  su ccessfu lly  in terv en in g  in courtroom  

procedure have promoted the image of 'jury p ack in g1 p sy ch o lo g ists  

u sin g  th eir  scien ce to a lter  trial outcom es. We th en  look at some c r it­

ical commentary on jury selection , and exam ine some recen t experim ental 

rep lication s.

The Selectors

In an article in P sych ology  Today w hich probably helped in itiate  

the avalanche of jury research  in the p ast few y e a rs , Shulman, Shaver, 

Colman, Emrich, and C hristie (1973) report an attem pt to se lec t a fair  

jury in the H arrisburg trial for con sp iracy . The social sc ien tists  

conducted a su rv ey  of v o ters  in the area and then helped the d e fen ­

dants and th eir  law yers rate a panel of 46 potential jurors on th eir  

estim ated favorability  for the d e fen se . S u rvey  resu lts  w ere modified by  

defendant and law yer in tu ition s, personal inform ation, p sychological 

estim ates of jury behavior, and the perform ance of p oten tia ls in voir  

dire. On a one to fiv e  scale (one bein g  p r e fe rr ed ), e ig h t jurors w ere 

rated one, five rated  tw o, 15 rated as th ree , and 18 as four and fiv e . 

The prosecution  challenged  six  of the e ig h t b est p oten tia ls . It seem s 

that the d e fen se , w ith its  huge team of a d v iso rs , and the pi’o secu tio n , 

w orking normally, had a similar profile of the favorably  d isp osed  juror:
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• under 30; the y ou n ger  the b e tter ,

• b lack s,

• co u n ter-cu ltu re  w ay of life ,

• opposition to  Vietnam war,

• havin g  a close male relative near draft a ge .

T he tria l resu lted  in a h u n g  ju ry  w ith ten  votin g  for acqu itta l and two 

for con viction . The two hold ing out for conviction  aga in st th e o v e r ­

whelm ing majority w ere original second ch o ices.

Shulman et a l. commented that it is  im possible to p red ict the

behavior of an individual from group data w ith any con fid en ce, and that

ind ividual d ifferen ces and interperson al problem s w hich arise  as an

am biguous trial unfolds make the task  more d ifficu lt . T he authors

fu rth er  noted  that

most of the jurors took th eir  role as fa ir decision  m akers 
more ser iou sly  than we an ticipated . Most of them tr ied  
ea rn estly  to con sid er  the d efen d an ts "innocent un til proven  
g u ilty ."  It seem s w ise to con sid er a p erson 's  conception  of 
the role of juror as a d istin ct ch aracter istic  w hen a sse ss in g  
jurors (P . 8 3 ).

C hristie (1976) p resen ts  a system atic h is to ry  of h is  exp erien ce  as a 

ju ry  se lec to r . One of the orig inators of sc ien tific  ju ry  selection ,

C hristie had w orked on many of the su c ce ss fu l ca ses  w hich have g iven  

scien tific  jury selection  its  rep u tation . Social sc ie n t is ts  and a ttorn eys  

rece iv e  d ifferen t tra in ing w ith d iffer in g  em phases and C hristie b e liev es

that while "most criminal law yers are not in tere sted  in ju ry  selection;"

a ttorn eys have an enorm ous advan tage over  social sc ie n tis ts  b ecau se  of
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the exp erien ce  th ey  acquire in th eir  ord inary day to day w ork. "When 

th ey  are in terested  in problem s of ju ry  se lec tio n , th ey  can develop  an 

un can ny ab ility  to  p sy ch  out p oten tia lly  good and bad jurors" ( p .267). 

H ow ever, the re la tive  e ffic ien cy  of a ttorn eys and social sc ie n tis ts  is  s till 

an unansw ered q u estion . C hristie  rep orts  that in the Camden 17 tria l, 

15 of the d efen d an ts partic ip ated  in ra tin g s of the se lec ted  ju rors. 

Post trial com parisons of ra tin gs and perform ance revea led  an ex a ctly  

chance d istrib u tion  of p red iction s.

C hristie  claims th a t, u su a lly , all the inform ation availab le, s te re o ­

typ ic  and p erson a l, a g ree , and the v ery  favorable and unfavorable  

ju rors are stru ck  by each sid e . He says

that the cen tral problem in ju ry  se lection  is  the carefu l 
evaluation  of th ose  who are so b iased  that th ey  cannot be 
fair and impartial jurors (p . 8 ) .

A fter  rating  the ind iv idu al ju rors, the ju ry  se lec to rs  try  to estim ate the

probable juror in teraction s: fr ien d sh ip s, c liq u es , in fluentia l lea d ers ,

s ta tu s  co n sid era tio n s . Quite often  not unfavorable jurors m ust be

elim inated in order to facilita te  th ese  jury in tera ctio n s. For exam ple, in

a trial w hen a v e r y  favorable woman of h igh  sta tu s  was se lec ted , h igh

sta tu s  men w ere stru ck  in  order so that th ey  m ight not in terfere  w ith

her e ffe c t iv e n e ss . C hristie  has said (p erson a l communication) th at

authoritarianism  is  the s in g le  most im portant pred ictor of conviction

p r o n e n e ss ; yet the ju ry  se lec to rs  in th is  same case  p u rp ose ly  chose two

men they fe lt w ere h ig h ly  authoritarian b ecau se  experim ental ev id en ce
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p red icts  that authoritarians are more ea sily  sw ayed by  group p ressu re:  

th e combination of low s ta tu s  and h igh  authoritarian  seem s particu larly  

su ited  for proposed fo llow ers. In gen era l, th e m ethods u sed  b y  social 

sc ie n t is ts  and law yers are sim ilar. But th e social sce n tis ts  make the  

assum ptions of the se lec to rs  ex p lic it and th en  attem pt to v er ify  th ese  

assum ptions w ith collected  data such  as th ey  would w ith any research  

p roject. Post trial verification  is  carefu l and u sed  to generate b etter  

h y p o th eses  in following c a se s . In oth er w ord s, th ere  is an attem pt on 

the part of the social sc ien tits  to system atically  arrange th eir  e x p e r i­

en ces  so that fu tu re projects can u se  im proved assu m ptions. C hristie  

s tr e s se s  the use of many d ifferen t p roced u res and the im portance of not 

dep en d in g  on any sin g le  one.

The jury selection  tech n iq u es w ere orig inally  developed  by Jay  

Shulman to a s s is t  anti-w ar radicals b ein g  p ersecu ted  by a governm ent 

try in g  to s tifle  grow ing d issen t concern in g the Vietnam War; b u t, as 

Etzioni has n oted , once form ulated the tech n iq u es are available to all.

In 1974 John M itchell and Maurice Stans w ent to trial in Federal 

Court accu sed  of con sp ir icy  to impede a governm ental in v estig a tio n . 

T his trial was one outgrow th of the W atergate scan dals du ring  the  

Nixon adm inistration and rece ived  v a st media coverage: two w ealthy

in sid ers  (both w ere members of P resid en t N ixon's C abinet) bein g  p r o s ­

ecu ted  for ex er tin g  im proper in flu en ce . Here was th e case of w ealthy  

men b u yin g  tech n iq u es d esign ed  to p rotect the pow erless from e x c e ss iv e
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governm ent zeal. Drawing on court reco rd s, new spaper acco u n ts , and  

th eir  p rev ious resea rch , Zeisel and Diamond (1975) have fu rn ish ed  a 

pen etratin g  an alysis  of the M itchell-Stans voir dire w ith an evaluation of 

the e ffe c t iv en ess  of scien tific  ju ry  selection  in w inning acquittal when  

the d efend ants w ere apparently  gu ilty  to most sp e c ta to r s .

The d efen se  was allowed tw en ty -th ree  perem ptory ch a llen g es , and  

the prosecution  e lev en , to be ex erc ised  aga in st a final jury panel of 

fifty -tw o  p rosp ective  ju rors. The d efen se  u sed  all its  ch a llen ges; th e  

p rosecu tion , only s ix .

With the d efen se  challenges guided by a su rv ey  conducted  b y  a 

private  research  firm, the jury com postion changed from the com plete 

panel w here 46% had some college education , to e ig h t p ercen t co llege  

educated  in the final se lected  ju ry . From a jurypool w here 32% w ere  

well inform ed about W atergate to a jury of only e ig h t p ercen t w ell 

inform ed. From 46% of the jurypool who read th e NY Times or New  

York Post to  33% of the final jury who read th ese  n ew sp ap ers.

Even so , the initial ju ry  vote  was e ig h t to four for conviction . 

"The likelihood th at the defendant will be acquitted  [ a fter  such  a vote  

] is  about fiv e  p ercen t, or one in twenty" (p . 162).

One of the jurors fell ill and was rep laced by an a ltern ate; a v ic e -  

p resid en t of the F irst National City B ank, and a R epublican w ith  

stron g ly  held con servative  op in ions. T his a lternate juror was able to  

influence the res t of the jurors to acquit the d efen d an ts d esp ite  what
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seem ed like overw helm ing ev id en ce. It seem s the h ig h -s ta tu s  person  

was able to persu ade the low sta tu s jury to h is v iew .

S cientific  ju ry  selection  resu lted  in an e ig h t to four vote for con v ic ­

tion and can be said to have failed; but it also resu lted  in a jury easily  

m anipulated by a high sta tu s person  with stron g  opinions; in th is  

resp ec t it can be said to have su cceed ed .

In the same year that Shulman et al. rep orted  their  carefu l account

of the B errigan tr ia l, William Sage (1973) p resen ted  an emotional

account of the 'inner w orkings' of the team that won an acqu itta l for

Angela D avis, a black communist brough t to trial in California b y  the

Federal Government in a media celebrated  ca se . Sage claims that

"every trial is fundam entally an emotional ev en t,"  but

fortu nately  for Angela D avis, her perform ance tu rn ed  out to 
be flaw less, p layed to the h earts by way of the minds of a 
w hite, m id d le-class ju ry , psych o log ica lly  tailored to be a 
captive aud ience.

At no point does Sage mention the ch arges brought against D avis; 

the ev id en ce or lack of ev id en ce is irrelevant to the story  and , one 

fe e ls , to the tria l. As Sage te lls  the tale D avis was aquitted because  

she was b eau tifu l, in te llig en t, and p resen ted  a good story  - -  her guilt 

or innocence had noth ing to contribute to the outcome of the trial - -  

and, of cou rse , she had p sy ch o lo g y , in the person s of five  black  

p sy ch o lo g is ts , on her sid e . The four law yers who helped Davis act in 

her own d efen se  tr ied  to hire a white p sy ch o lo g ist w hose sp ecia lty , 

according to Sage, was in packing ju ries for the w ealthy; a Dr.
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B ryan t, who "like most sp ec ia lists  tu rned  out to be a man who knows 

his own w orth ,"  refu sed  to contribute h is serv ices  for free .

As Sage te lls  the tale th ese  five  black p sy ch o lo g ists , in e ffe c t ,  

packed the jury w ith fair minded w hite p erson s (it took some d o in g ) , 

and orch estrated  a w e ll-p resen ted  stage  play for th eir  consideration .

A rtic les such as th is  w ritten  by an a ss is ta n t editor of a "pop" 

p sych o logy  magazine celebratin g  the magic of p sych o logy  in overcom ing  

the in trin sic  b iases of the 'system ' have helped to fo ster  the image of 

the 'jury packing' ab ilities of p sy ch o lo g ists .

Critique

As noted above, the basic concern of jury research ers is that n o n -ev i-  

dential factors a ffect jury d ecision s; but it is almost inconceivable that 

th is would not be the ca se . The u se  of a jury rather than an in d i­

vidual judge im plicitly su g g e s ts  what we all know to be true - -  human 

b ein gs are biased in d ifferen t w ays. Not only are ju rors, as ind ividual 

human b e in g s , no le s s  b iased  than th eir  a s se s so r s , but th ere is  some 

question  as to just how much b ias a juror should have (Moore, 1973). 

In fa ct, "the counterbalancing of various b iases is  critical to th e a ccu ­

rate appliction of the common sen se  of the community to the fa c ts  of 

any g iven  case" ( B allew , p . 10).

The central question  regard s the e ffe c t  of th is  individual b ias on 

jury v e rd ic ts . We cannot d iscount the im portance of the ind ividual
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juror; a fter  a ll, th ere is stro n g  ev id en ce  that the p re-d elib eration  

majority generally  p reva ils  (K alven & Z eisel, 1966). The qu estion  

naturally  rev o lv es  around b iased  ju ro rs . Do th ey  counterbalance?  

Once again we have an ex p ress io n  of b e lie f and hope w hich , th eo re ti­

cally at le a st , is capable of em pirical te s t in g . The cen tra l is su e  is  the  

fa irn ess  of jury d ec isio n s. Are th ey  based  on the ev id en ce as the law  

and tradition  demand, or do th ey  resu lt from the s ta g in g  and prejud ices  

as some in terp reters  of jury  research  maintain ( e .g .  S age, 1973)?

In an e ssa y  ad d ressed  prim arily to law yers (1976a) and another  

a d d ressed  to the in terested  public (1976b ), Saks d isp u tes  the e ffica cy  

of sc ien tific  jury se lection . He claims th at most of the variance in ju ry  

v erd ic ts  is accounted for by  d ifferen ces  in ev id en ce . The early  ju ry  

con su ltan ts helped law yers to win th eir  cases b ecau se the charge of 

consp iracy  is notoriously  d ifficu lt to p ro v e . Large num bers of p r o fe s ­

sionals had been help ing the d efen se  teams in th ese  political ca se s .  

P erhaps th eir  su c c e sse s  w ere due to the num ber and e ffo r t rather than  

the then  new ly developed tech n iq u es.

No law yer would be harming h is  clien t by  tak ing advantage  
of sc ien tific  ju ry  se lec tio n . But if he w anted to  have an 
even  greater in fluence over th e outcome of the tr ia l, he 
ough t to hire social sc ie n tis ts  to help build and stru ctu re  
the ev id ence to be p resen ted  (p . 2 2 ).

Saks b e lieves that social scien ce ju ry  selection  tech n iq u es are not as 

e ffe c t iv e  as know ledgeable law yers. He also fe e ls  that Etzioni and  

oth ers who are concerned about the in tru sion  of scien ce into selection
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have been un rea listic  in th eir  assum ption of social sc ien ce  e ffica cy .

Furtherm ore, Saks d isa g rees  w ith Etzioni's eth ica l ob jection s. He 

a rgu es that the com plaints about the u se  of sc ien ce  to  do what law yers  

have alw ays tr ied  to do resu lt from a su ccess  that seem s around the  

corn er, ju st as behavior m odification arouses complaints simply because  

it is  being u sed  su c ce ssfu lly  to do w hat society  alw ays w anted to do. 

"A pparently, many of our so c ie ty 's  goals are acceptable only as long as 

th ey  cannot be achieved" (p . 11).

R ichard Berk has been involved  in u sin g  sc ien tific  se lection  tech n i­

q u es in severa l ju ry  tr ia ls , but rem ains skeptica l about th eir  u se fu l­

n e s s . In 1969 the Chicago police raided the Black Panther headquar­

ter s  k illing th eir  leader and one oth er and w ounding severa l members. 

Not rece iv in g  'justice' in the criminal cou rts , th e Black Panther su r v i­

vors in stitu ted  a civ il ca se  for dam ages along with the a ss is ta n ce  of 

severa l in terested  social s c ie n t is ts . Berk (1976) d isc u sse s  some of the  

problem s faced by the social s c ie n tis ts  who have come to g eth er  in the  

ty p e  of case which developed  the ju ry  selection  tech n iq u es. T here are 

th e touchy rela tion sh ip s of v o lu n teers w ith d ifferen t m otives, the

d ifferen t d eg rees  of research  sop h istica tion , and the in tr in sic  d ifficu l­

t ie s  w ith su rv ey  and in terv iew  data. The sc ien tis ts  were in volved  for 

d ifferen t reasons:

1. T hose who w ere radical le f t is t s ,  did not believe  a fa ir  tria l was

p ossib le  un der th is  system , and w ere hoping to 'pack' the

jury;
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2. T hose who b elieved  that it was some pow erful groups that

precluded  the fa ir trial rather than the system  itse lf;

3. And th ose who b e lieved  in the system  and notions of 'justice

and fair play' and who w ere try in g  to p resen t the b est p ossib le  

c a s e .

A nd, of cou rse , ju st as th ere w ere d ifferen t m otives for join ing the  

'team' th ere  w ere d iffer in g  exp ecta tion s as to the e ffe c t iv en ess  of the  

jury selection  tech n iq u e. As a m ethodologist B erk is  doubtful b u t say s  

he is  w illing to be con v in ced . He fee ls  th at the key  to jury  selection  is  

p red iction . Causal exp lanations are u sefu l only if th ey  enable the  

research er  to find  a b etter  predictor: "U nderstanding per se is  an

u n n ecessa ry  lu x u ry ."  He says that tr iv ia l d ifferen ces  are probably the  

resu lt of sampling error and are not helpfu l; jury se lectors need huge  

d ifferen ces  that can be ea sily  identified  in the courtroom . The primary 

function of the su rv ey  an a lysis  is to legitim ize the in tu itive  in s ig h ts  of 

the a ttorn eys that are correct and to question  th ose which do not stand  

up well to scru tin y . The data are cru de, and

to slap fan cy  s ta tis tica l tech n iq u es on crude data only  
serv es  to obscure e rr o r s . S ta tistic ian s are not a lchem ists  
d esp ite  the w ish es of many social s c ie n t is ts . Complicated 
sta tistica l tech n iq u es will not sa lvage weak data and can 
give the im pression of more r igor than actually  e x is t s .

In a more general v e in , B erk , H en n essy , and Swan (1977) evaluate  

the sta tu s of "scientific" jury selection  noting  that the se lectors them ­

se lv e s  claim little  scien ce  and much hard work while their  su p p orters
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are im pressed  with the obviou s resu lts  and make the claims which have  

prom pted Etzioni and oth ers to warn resea rch ers  of fu tu re  d an gers to  

the jury system . T hey claim th at, d esp ite  the contrary a llegation s, 

atto rn ey s have alw ays tr ied  to se lect jurors who have p red isp osition s in 

th eir  favor . The in terven tion  of social s c ie n tis ts  is  a prom ising but 

u n proven  innovation . It is  the s ta tistica l trap p in gs th at bestow  the  

sc ien tific  label on th eir  e ffo r ts , and evaluation  tech n iq u es regard in g  the  

in terven tion  as treatm ents are required  to estim ate th e ir  e ffe c t iv e n e ss .  

In jury research  we find all the problem s that inhere in su rv ey  data 

its e lf . C ategory an sw ers to attitud e q u estion s assum e that the  

resea rch ers  know the proper range of answ ers and th e q u estion s that 

should be ask ed . The su rv ey  q u estion s u su a lly  define th ree  ty p es  of 

dep en d en t variab les:

1. the facts  of the particu lar case bein g  tr ied ,

2. the resp on d en ts' more general fee lin g s  about relevan t is s u e s ,

3. and d eep -sea ted  person ality  ch a racter istics  that m ight help

p red ict p red isp o sitio n s.

T here is a practical problem that a r ises in th is typ e of research  

with resp ec t to the sam pling proced ure. Do we take a random sample 

of the jurypool population, or do we stra tify  in order to assu re  large  

enough subsam ples of un usual categories that might prove im portant for  

selection  purposes? For exam ple, black p rofession a ls m ight be rare in 

the population and will turn  up in num bers too small to properly
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an alyze , y e t we m ight v e r y  w ell want to choose one or two for our 

ju ry .

Problems abound with factor a n a ly s is , the s ta tistica l tool of choice in 

ju ry  su r v e y s . T here are num erous dep en d en t variab les and "the 

w eight of the data reduction  typ ica lly  falls on some version  of factor  

analysis" (p . 150). We can factor analyze our data, b u t how do we 

know which are the dim ensions that p red ict d ecisions in our particular  

case?

Selectors have used  the Automatic Interaction D etector (AID) 

(S on q u ist, B aker, & Morgan, 1973) and m ultiple reg ressio n  an alysis  

(MRA) in th eir  a n a ly ses. AID is a step w ise  com puter program for u se  

with ordinal and nominal ind ep en d ent v a r ia b les . The program  evaluates  

all possib le  dichotim izations of the ind ep endent variab les to find that 

variable which exp la in s the most var ian ce . The 'interaction' in the title  

refers  to the program 's ex c lu siv e  u se  of in teractions w ith the in itial 

main effect in su b seq u en t equations. B erk et al. report that th ey  

compared an AID and an MRA of random ly generated  data. The AID 

accounted for 14°o of the variance w’hile th e MRA accounted for an 

understandable two p ercen t; th erefore it would seem that AID cap ita l­

izes on sampling error to an ex ten t which makes it unreliab le. B erk et 

al. su g g est that AID not be used  in th is  typ e of real world research .

With regard  to multiple reg ress io n , "once a model . . . has been  

d evelop ed , the goal is to u se the reg ress io n  coeffic ien ts  and in tercep t
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to generate a pred icted  score for any potential ju rorn(p . 152). Berk  

e t. al. su g g e st that even  the b est resu lts  have a wide range of error  

generatin g  hu ge confidence in terva ls; perhaps as much as 40 on a scale  

of 100. Only v ery  g ross d ifferen ces count in data such  as th ese  since  

a predicted  score of 70 could vary  from 50 to 90. T hen again  

prediction  errors do not cen ter  around zero in th is  typ e  of p roced u re. 

The jurors are picked on the same criteria  and the errors ten d  to be 

correlated and in the same d irection . Berk e t . al. point to some 

serious problem s and then wind up the article  v in d icatin g  sc ien tific  jury  

selection with the claim that it su rely  will not do any w orse than most 

attorn eys and might v ery  well do b etter .

Experim ental S tud ies

R ecently  there have been severa l stu d ies in v estig a tin g  the e ffica cy  of 

jury selection  stra teg ies . Horowitz (note 9) conducted  an experim ent 

comparing the e ffe c t iv en ess  of a ttorn eys' conventional jury selection  

methods w ith system atic social scien ce m ethods. He found that neith er  

method was in trin sica lly  superior: when the rela tionsh ip s posited  by

system atic jury research  w ere stro n g , the social sc ien ce  m ethods 

worked; otherw ise the a ttorn ey se lection s w ere more e ffe c t iv e .

Z eisel and Diamond (1976) report a shadow jury experim ent w here  

juries of rejected  jurors and o th ers composed of randomly se lected  

jurors view ed and judged actual criminal jury tr ia ls . Comparing the
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v erd ic ts  d elivered  by the th ree ju ries concerned  with each tr ia l, Z eisel 

and Diamond concluded that p rosecu tor  ch allen ges did not a ffect  

v erd ic ts  sign ifican tly  w hile d efen se  ch a llen ges d id . D esp ite  the  

inab ility  of a tto rn ey s to articu late  th eir  selection  criteria  th ey  w ere able 

to use th eir  intu ition  and experien ce  in th eir  c lien ts' in tere st .

More germ aine to our con cern s, Penrod (note 4) rep orts an e x p e r i­

ment in h is d isserta tion  w hich , d esp ite  a num ber of serious research  

problem s, won a major award for social sc ien ce  resea rch . As noted  

earlier , Mills and Bohanon found that almost all p osited  n on -ev id en tia l 

factors seem ed to system atica lly  a ffec t real juror v erd ic ts; in th is  

experim en t, p u rp orting  to rep licate and te s t  the social sc ien ce  jury  

selection  m odel, Penrod found o th erw ise .

Penrod u sed  367 members of actual iurypools w ith an average age of 

43 who had vo lu n teered  at th eir  in d uction . T h ese  ju rors w ere  

contacted during th eir  second week of serv ice  in order to guarantee a 

body of exp erien ced  jurors since "the stu d y  was not an exact du p lica ­

tion of real trial procedures" (p . 122); and , as it tu rn ed  ou t, 90°o had  

served  in at least one case while 63o had serv ed  in at least one criminal 

tr ia l. Subjects w ere then g iven  w ritten  summaries of th ree tr ia ls  (2 

crim inal, and 1 c iv il) ,  and lis ten ed  to audiotape recreations of the th ree  

tr ia ls . A fter each taped trial each juror ren dered  an ind ividual 

v erd ic t . Upon com pletion of the la st trial the jurors supplied  demo­

graphic inform ation and an ad hoc tw elve (12) qu estion  scale " assessed  

jurors' a ttitu d es on a range of is su e s ."
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To te s t the social sc ien ce  model w hich Penrod fee ls  he has 

rep lica ted ,

the criterion  variable would be som ething oth er than the  
ju ro rs’ actual v o te s . The most p lau sib le  candidate would be 
to perform  a factor an a lysis  on th e a ttitud inal m easures  
em ployed in the s tu d y  and se lec t the factor that most 
plau sib ly  could be in terp reted  to re flec t authoritarianism  or 
dogm atism. Individual juror factor scores would be  
computed on th is factor  and em ployed as the criterion  
variable in reg ress io n  and AID a n a ly s is .

One could then  do a reg ress io n  a n a lysis  p red ictin g  factor scores from

the dem ographic data. T he social sc ien ce  model th at Penrod d escr ib es

view s the estim ated factor score as an ind icator of conviction  p ronen ess

and a pred ictor of potential juror v o tin g  behavior. The te s t  of the

model would be a comparison betw een  p red icted  factorscores and actual

juror v o te s .

As it turned  out, the scale would not factor into any worthwhile  

pattern  and "efforts to co n stru ct and te s t  a social sc ien ce  model w ere 

abandoned." Penrod then te sted  what he term ed "the optimal em pirical 

model" u sin g  the four se ts  of v erd ic t p re feren ces  as depend ent v a r i­

ab les in stepw ise MRA and AID p ro ced u res . An id iosyn cratic  AID 

e ffe c t d isappeared when the sample was sp lit for re tes tin g ; and the  

variance expla ined  u sin g  step w ise  r eg r e ss io n  was n eg lig ib le  d esp ite  that 

procedures' well known capitalization  on chance in exp loratory  stu d ies  

(C ohen & Cohen, 1975) .

The question  a d d ressed  by th is  experim ent was:

Given the b est p ossib le  inform ation (jurors' v erd ict p r e fe r ­
en ces and p len tifu l inform ation about the jurors) can we or
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oth er social sc ie n tis ts  ach ieve a usable degree of p red iction  
accuracy? (p . 120).

Penrod sup p lies the following answ er:

The jury selection  p rocess rem ains an a rt, not a sc ien ce .
The somewhat paranoid cr itic s  of sc ien tific  ju ry  selection  
have not been v in d icated . Indeed , the more circum spect 
practition ers of scien tific  jury selection  are placed on even  
w eaker ground than before .

The programmatic jury research  of H astie and h is co lleagues at 

H arvard, of which P enrod's th es is  is  p art, is an am bitious attem pt to 

make exp lic it and te s t  assum ptions and th eories in the fie ld  of jury  

resea rch . H ow ever, the research  reported  by Penrod su re ly  does not 

support his conclu sions. In no way can Penrod be said to have g iven  

sc ien tific  jury selection  a fair t e s t .  Most of the criticism s of mock jury  

research  detailed  above can be applied h ere . While th ese  mock juror  

su b jects w ere chosen from actual jurypools in a regu lar courtroom , th ey  

did not undergo voir dire; th ey  had to judge 3 tr ia ls  and fill out 

qu estion naires in 4 hou rs; knew beforhand th ey  would have to explain  

and ju stify  th eir  verd ict; did not deliberate th eir  v erd ic ts  w hich w ere 

ind ividual rather than group d ecision s; w ere exp erien ced  d esp ite  jury  

se lectors' w arin ess of the exp erien ced  juror; judged  both c iv il and 

criminal cases d esp ite  d ifferen t ru le s  of ev id en ce and stand ard s of proof 

(criminal law yers o ften  h esita te  to empanel jurors who have sat on civ il 

tria ls in their  p resen t term ); and , fin a lly , knew that th eir  d ecision s did  

not have any real con seq u en ces .
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A criticism  more sp ecific  to th is  stu d y  concerns the factor an a lysis  

which didn't w ork. Ju ry  se lec to rs  almost always u se  factor an a lysis  

and th ey  almost alw ays factor . Can th is stu d y  be con sid ered  a fair  

replication of the social sc ien ce  model when the basic m ethodology is not 

replicated? Why u se  an u nproved  ad hoc scale of 12 attitu d in al items 

when th ere are p u blished  v ersio n s of past sca les used  in actual jury  

se lection s w ith estim ated reliab ilities and factor stru ctu res?  We can 

imagine no b etter  te s t  than the use of the jury selectors' own in s tr u ­

mentation .

Penrod is not unaware of th ese  w eak n esses in d esign  and d an gers to 

extern al va lid ity ; and , in fa c t, goes into len g th y  explanation  and ju s t i­

fication of the experim ental p roced u res. He even  goes so far as to 

say:

T hough it is a ra th er  backhanded endorsem ent o f the sim u­
lation m ethods u sed  in the p resen t s tu d y , the fact that 
Wilson and D onn erstein  obtained offen der a ttra c tiv en ess  
e ffe c ts  only in th e hyp othetica l con seq u en ces condition  
su g g e s ts  the p o ssib ility  that a simulation stu d y  has a b etter  
chance of d etectin g  ind ividual d ifferen ces in actual jurors  
that m ight p red ict juror v erd ic ts  than would a stu d y  u sin g  
real conseq uence jurors (if such  a stu d y  w ere p ossib le)
(p p . 131 & 132).

Perhaps it is true that sc ien tific  jury selection  does not a lter  p ro b ­

abilities of conviction  and that cr itics  of jury research  are really  

"paranoid," but Penrod's stu d y  does not add to the perception  of that 

truth  because of its  obviou s ex tern a l valid ity  problem s. H ow ever, the  

Penrod stu d y  rep resen ts  a s ign ifican t advance in the sc ien tific  jury
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selection  b eca u se , for the fir s t time, the su rv ey  portion of the sc ie n ­

tific  ju ry  selection  model is  sp ecified  and applied to em pirical data in 

fu ll view  of in terested  rea d ers .

The Research Questions 

A ttorn eys use vary in g  criter ia  w hen choosing jurors w ith vary in g  

su c c e ss . T h ese  criteria  are usually  e x p ressed  as simple relation sh ip s  

betw een pairs of variab les uncom plicated by the consideration  of other  

related  variab les. Much of jury research  has b een  in itiated  b y  the  

natural d esire  to find  sim ple, v is ib le  or otherw ise identifiab le variab les  

that would help  in juror se lection . T his menu of simple bivariate  

e ffe c ts  is subsum ed under the scien tific  jury selection  model and is 

u tilized  in the su rv ey  of the potential ju ry  population. It is  th is  data 

collection  and an a lyses app ly ing  social science know ledge of sam pling  

p roced u res, questionnaire con stru ction , and pow erful sta tistica l te ch n i­

ques which lend the selection  proced ure its  "scientific" reputation  

among research  p rofession a ls as well as layp erson s (B erk , 1977). Once 

analyzed , the resu lts  are u sed  by a ttorn eys and social sc ie n tis ts  in  the  

usual in tu itive  manner subject to all the id iosyn cracies of d ifferen tia l 

ex p ertise  and application (C h ristie , 197G). But th e scien tific  portion of 

the p ro cess  should be rep licab le and reliable; and it is the su rv ey  and  

its  an a lysis  which concerns u s h ere .
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As we have seen , jury research  is p lagued  by a m ixture of research  

tech n iq u es and the questionable u se  of s tu d en ts  as su b jects . E fforts to  

control stim uli (the tr ia ls) and ex tran eou s in flu en ce through controlled  

experim ents have led to artific ia l situations of dubious gen era lizab ility .

D espite Saks' (1976) d ism issal o f sc ien tific  ju ry  selection  as in e ffec ­

tiv e  and the failure of the sc ien tific  ju ry  selection  model to predict 

mock juror behavior in Penrod's (note 4) s tu d y , th e u se  of scien tific  

jury selection  in the U nited S tates is in creasin g  (H unt, 1982). Because  

of the d ifficu lties  outlined  earlier , th ere has n ev er  been a good te st of 

th e scien tific  jury selection  p roced u re. The p resen t stu d y  sim ulates 

and te s ts  the 'scien tific' com ponent of the usual ju ry  selection  p rocess  

by em ploying that portion of our data u su a lly  co llected  b y  jury s e le c ­

to r s , a ssig n in g  selection  scores to the sample in the same manner as 

em ployed by the ju ry  se le c to r s , and then com paring th ese  selection  

scores to the conviction scores as com puted from the actual reported  

behavior of our juror resp on d en t sam ple. We a lso  te s t  assum ptions  

implicit in attem pting to build a jury selection  model.

Our questionnaire e lic its  more inform ation than is  e v e r  available to 

jury se lec to rs; not on ly  are real jurors being  ca n v a ssed , but their  

recen tly  deliberated  v erd icts  are noted and scored . If valid juror 

selection  is p o ssib le , u sin g  all th is  inform ation should enable u s to 

con stru ct a cogent model for jury  selection . T his model w hich u se s  the 

maximum information - -  th e Ideal Model - -  is  th en  cro ss-v a lid a ted . If
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the usual selection  model itse lf  fa ils to reliab ly  p red ict juror behavior, a 

te s t  of the Ideal Model will at lea st inform u s w hether some model can 

p o ssib ly  do the job, and w hether the assum ptions, ex p lic itly  sp ecified , 

do in fact hold.

T h ere , th en , are th ree  general qu estion s which are exp lored  in th is  

stu d y:

1. Does the e x is t in g  scien tific  jury selection  procedure (as

describ ed  by Penrod, note 4 ) ,  p red ict juror verd icts?

2. Can we create an Ideal Model that reliab ly  p red icts  juror

verd icts?

3. Are the un d erly in g  scien tific  ju ry  selection  assum ptions of

strong and identifiab le rela tion sh ip s betw een background v a r i­

ab les, conviction p ro n en ess, and juror v erd ic ts  justified?



METHOD

Subjects

In order to un derstan d  the data collection , th e reader m ust f ir s t  

u n derstan d  the juror selection  p ro cess  in th e Federal C ourt, E astern  

D istr ict of New York - -  the research  se ttin g .

As mandated by the Jury Selection  and S erv ice  Act of 1968, ev ery  

four years a jury w heel is randomly se lec ted  by  com puter from the lis t  

of reg istered  v o ters  in th is  ju risd iction: the cou n ties of K in gs, Q ueens, 

Richmond, N assau , and Suffolk .

E very two w eeks th erea fter  , accord in g to the sch ed u lin g  of c a se s , a 

v ary in g  number of potential jurors are randomly se lec ted  from th is  jury  

wheel and summoned to appear for ser v ic e . Some n ev er  answ er the  

summons, o th ers are ex cu sed  for variou s rea so n s, the balance, usu ally  

le ss  than 50°o of th ose summoned (Simon, 1973), con stitu te  the available  

juror pool, the v e n ir ep er so n s . The ven irep erso n s are lega lly  obligated  

to serv e  until d ism issed , but u n less  actually  serv in g  on a trial the  

len gth  of each ven irep erso n 's  availab ility  is custom arily limited to two 

w eek s.

The ven irep erson  is paid $20 for each day sp en t in cou rt. In order  

to reduce ex p en d itu res , the court does not require the ven irep erson s to  

come to court each day. The v en irep erson s call the court each even in g  

and a recorded m essage inform s them if th eir  p resen ce  is  required  the

- 76 -
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following day. In th is  way the jury clerk  can have ju st the number of 

ven irep erso n s n ecessa ry  to fu lfill the court n eed s each d ay . If v en ire ­

p erson s are se lected  as jurors early  in th eir  s e r v ic e , it is  v e ry  lik ely  

th at a fter  the tria l th ey  m ight n ev er  be at court again and be d ism issed  

from th eir  ob ligations through the phone m essage; in fa c t, th is is 

ordinarily  the c a s e ; most jurors who serv e  on a jury in th is  jurisd iction  

are e ith er  d ism issed  from serv ice  immediately a fter  a tr ia l, or by  phone, 

lim iting th eir  availab ilily  to jury resea rch ers .

In order to secu re  perm ission for th is  research  from the ju dges of 

th is  cou rt, th is stu d y  was required  to:

1. guarantee the anonym ity of the juror,

2. minimize in ter feren ce  w ith the usual court p roced u re,

3. refrain  from any contact with the jurors un til th eir  serv ice  was

com plete.

In th is  court a ju ry  may d eliver  its  verd ict any time of the day or 

n ig h t. When the ju ry 's  delib eration s are over  and the jurors agree on 

a verd ict (or agree  to d isagree  - -  the hu ng ju r y ) , the foreperson  

n otifies the judge who then  assem bles the p rincip als in the courtroom to 

hear the v erd ic t. A fter  the verd ict is d e liv ered , the judge will thank  

the jury and dism iss them . What follows n ex t depend s on the time of 

day and the juror's len g th  of serv ice .

If the jurors are dism issed  ou tsid e  of th e normal court hours (9:00  

A.M. to 5:00 P .M .) th ose who have serv ed  a short time (th e criterion
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varies  depend ing on the availab ility  and size of the jurypool) are asked  

to report to th e ju ry  room the n ex t day and are then re -en tered  into  

the jurypool. T hose who have served  long enough do not go back to 

the court at all. N either of th ese  groups w ere available to  th is  s tu d y .

If the jurors are d ism issed  during the regu lar court d ay , th ey  then  

rep ort to the jury room. T hose who have serv ed  for a sh ort time have  

th eir  names re -en tered  and are again available to serv ice  (and u n avai­

lable for th is  s t u d y ) . T hose who have serv ed  a su ffic ien t len g th  of 

time are ex cu sed  from fu rth er  serv ice . At th is point the jury clerk  

handed the qu estion naire (contained in p re -a d d ressed  manila return  

en velop es which req u ire no postage) to the ju rors, and asked  them to 

read the con ten ts w hen th ey  got home. The covering  le tter  was as 

fo llo w s:

Dear Juror,

The C enter for R espon sive P sy ch o logy , Brooklyn  
C ollege, w ith the con sen t of the U nited States D istrict 
Court for the E astern  D istr ict of New York is conducting a 
su rv ey  of jurors who are fin ish in g  ser v ic e . Your voluntary  
assista n ce  is  greatly  n eed ed . Without your h elp , th is  
project cannot be com pleted. T his is not a te s t  - -  there  
are no r ig h t or w rong an sw ers, and all answ ers will be 
kept str ic tily  anonym ous and confid en tia l. PLEASE DO NOT 
PUT YOUR NAME ANYWHERE ON THESE FORMS. Some of 
our q u estion s m ight seem a b it personal or irre levan t but 
the su c ce ss  of our project depends on your answ ering them  
frank ly  and com pletely so that sta tistica l com parisons can be 
made. You do not have to answ er e v er y  q u estion , how ever  
to obtain as accurate a m easure as p o ssib le , it is important 
that you tr y  to complete the q u estion naire. P lease put the  
questionnaire back in the envelope it came in . The postage  
has already been paid.
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The resu lts  of th is  su rv ey  w ill be pub lished  and made 
available to ju d ges, law yers, law journals and the public in  
general. To reserv e  a copy of the rep ort, ju st sen d  a 
postal card to us at the above a d d ress .

If you have any q u estion s regard in g  the su rv ey  p lease  
call (212) 780-5960.

We thank you in advance for your cooperation which we 
greatly  appreciate .

If the case was a long one and the ju ry  d ism issed during the  

regu lar h ou rs, the entire  ju ry  was g iven  the envelope w ith the q u e s ­

tionnaire; o th erw ise, as is  usu ally  the case , only th ose ex cu sed  at that 

moment by the jury clerk  w ere handed th e en velop e. T hanks to the 

cooperation of the p erson el in the Federal C ourt, E astern  D istr ic t, a 

large sample of jurors w ere te s te d . T he len g th y  time frame required  

for the selection  of subject jurors b y  the proced ures outlined  here  

assu red  th is  stu d y  of a rep resen ta tiv e  sample of real jurors who had  

judged real criminal tria ls free from any unusual in flu en ces.

T here w ere 800 q u estion n a ires and en velop es p rin ted . A pproxi­

mately 100 of th ese  w ere used  as sam ples or g iven  to ju dges or other  

court person nel who req u ested  cop ies. T here w ere 365 usable protocols  

returned  by respon dent jurors rep resen tin g  about 52% of the d istr ib u ted  

q u estio n n a ires .

The final sam ple, th en , co n sisted  of 365 jurors who had ju st 

fin ish ed  serv in g  on criminal cases in the Federal C ourt, E astern D istr ict  

of N .Y .,  and who retu rn ed  the questionnaire g iven  to them upon that 

com pletion. T hese 365 jurors w ere randomly sp lit into 2 sam ples: an



80

exp loratory  sample of 182 ( J l ) ,  and a cro ss-va lid a tion  sample of 183 

(J 2 ). Table 2 p resen ts  th e  dem ographic breakdow n of th ese  two groups  

and that of the random sample se lec ted  from th e same jurypool as 

describ ed  above on page 15f. We can see that the sp lit h a lves w ere  

similar to each oth er in all the dem ographic ca tegories but that th ere  

was an u n d er-rep resen ta tion  of the le s s  edu cated  in our sample w hen  

compared to the random jurypool sam ple. Such a d iscrep an cy  probably  

ai'ose from d ifferen tia l se lection  of ju ryp oolers to be actual jurors  

during the vo ir  d ire , bu t could p o ssib ly  have been  th e resu lt of a 

d ifferen tia l question naire retu rn  rate .



TABLE 2

Comparison of "Early" Jurypool With Split Half Samples

Variable C ategory E arly1 J l 2 J 23

N 318 182 183

Sex Male
Female

49.7%
50.3%

43.9% 
56.1%

43.3% 
56.7%

Race White
Black
Hispanic
A sian
Other

82.7% 
11.9% 
3.5% 

.3% 
1.5%

87.6% 
11.3% 

.6% 
.6%

85.5%
11.7%
2.2%

.6%

Education not HS Grad 16.7% 
HS Grad 39.4% 
Some College 24.6% 
College Grad 9.8% 
G rad/P rof School9.5%

10.1% 
32.0% 
28.1% 
16.3% 
13.5%

6.7%' 
30.9% 
29.2% 
17.4% 
15.7%

Income L ess than 5m 
5m to 9m 
9m to 15m 
15m to 25m 
G reater than 2

4.8% 
10.2% 
27.6% 
35.5% 

5m 21.8%

.6% 
4.7% 

12.8% 
43.0% 
38.2%

1.1%
2.3%

15.3%
35.8%
45.3%

Religion Catholic
Jew ish
Protestant
Other

53.5% 
20.1% 
20.7% 

1.3%

41.0% 
24.8% 
22.4% 

5.0%

49.4% 
21.1% 
23.5% 

4.2%

1The "early" jurypool r e fer s  to the research  rep o r­
ted in B aker (note 1) and review ed on p l5 f  above.

2J1 re fers  to the exp loratory  sample.
3J2 re fers  to the validation sample.
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The Questionnaire

The p referred  approach to the stu d y  of real jurors is the stu d y  of real 

jurors who have judged real tr ia ls . T h is stu d y  accom plishes th is  

through the use of se lf-rep o rt qu estion n aires at the jurors' moment of 

dism issal from serv ice  on a criminal tr ia l. T h ese  q u estion n aires are 

composed of items taken from the actual instrum en ts u sed  in jury s e le c ­

tion by the National Jury  Project (K airys, 1975) and refined  in p ast  

research  (B uckhout & B aker, 1977b; Ellison & B uckhout, 1981).

The questionnaire co n sists  of 69 item s. The fir s t  fiv e  items concern  

the jurors trial exp erien ce  and serv e  to eliminate any resp o n ses  th at  

may resu lt from errors in the d istribu tion  of q u estion n aires.

Items s ix  through n in eteen  relate sp ecifica lly  to the la st trial on 

which the juror sa t.

A fter two items concern ing personal exp erien ce  with crim e, th ere  

are 24 items concernin g know ledge of, and a ttitu d es to , crime related  

is su es  (called the "Q" items b e lo w ).

Items 46 through 69 req u est dem ographic background inform ation  

(called the "D" item s), and are identical to th e items used  in the  

previou s stu d y  on the equality  of late and early  jurypools rep orted  on 

page 15f above.

Since the major aim of th is stu d y  is to reproduce and te s t  a typ ica l 

jury selection  procedure u sin g  Factor A nalysis and Multiple R eg ressio n , 

th ese  items are d er iv ed , prim arily, from actual instrum ents used  in jury
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selection  ca ses  ( e .g .  Swinton ) .  Almost all of the item s, ex cep t th ose  

referr in g  to the trial it s e lf ,  have been u sed  and te s ted  at le a st  once b y  

m yself or oth er resea rch ers  a n d /o r  jury se lectors (E llison & B uckhou t, 

1981). A few  w ere su g g e s te d  b y  ju d ges and a ttorn eys who had collab­

orated  w ith me prior to th is  particu lar s tu d y .
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The Conviction Score 

The major obstacle  to m eaningful ju ry  research  is  the tr ia l its e lf . In 

mock ju ry  research  we can standardize the tr ia ls; no such  option is 

open with actual tr ia ls , each is  a unique e v en t. How th en  can one 

obtain comparable m easures for dependent variab les when a jury su rv ey  

may yield almost as many tr ia ls as subjects?

Jurors are usu ally  asked to vote  gu ilty  or not g u ilty  on a f ir s t  

ballot prior to any jury delib eration . T his predeliberation  vote of the

resp on den t juror and the d istribution  of that vote  w ithin the jury of

which he or she is  a member was used  to help defin e th e dependent  

variable for the jury selection  model.

The jurors who o b serv e  a trial and then deliberate togeth er  have  

shared the v ery  same trial ex p erien ce , view ed the same ev id en ce , heard  

the same w itn esse s . C onceptually , the one juror who has shared th is  

trial exp erien ce  with th e oth er jurors s ittin g  w ith him or her and 

a g rees with a clear majority of the o th ers , can be th ought of as one

who is a ffected  more by the ev id en ce of the trial than by h is or her

p rocliv ity  to con vict or acquit; if the juror stood alone aga in st all o th er  

jurors his or her p rocliv ity  can be assum ed to be more of a factor than  

the ev id en ce. T aking th e case of the conviction  prone ju rors, one 

would ex p ect to find them votin g  gu ilty  aga in st th e majority more often  

than those who are not conviction  prone. T his p roc liv ity  to con vict or 

acquit can be m easured and defined  as a function  of the predeliberation
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ballot itse lf . A dm ittedly, th is is  an im perfect m easure: tr ia ls  heavily

ev iden ced  in the same direction as a juror's inclination do not permit 

that juror's d isposition  to m anifest itse lf;  but then  we are dealing w ith  

groups and avera g es . The a ssig n in g  of an ind ividual score from  

aggregate  data is  a problem that all jury selection s m ust deal w ith; th is  

stu d y  is  subject to that same lim itation, and it is  the resu ltin g  efficacy  

that is being  evaluated .

What is needed is a m easure that has the nice p rop erty  of heavily  

w eightin g  th ose who vote against the majority and lig h tly  w eightin g  

th ose who vote with the m ajority, dim inishing to zero when the vote  is  

unanim ous. In the p resen t stu d y  the C onviction Score (CS) is defined  

as the positive value of th e natural log of the proportion of the 12 

jurors v o tin g  as the respon dent when the resp on d en t v o tes  gu ilty ; and  

a n egative  value of the log proportion when a resp on d en t v o tes  not 

g u ilty .

Since the natural log of a proportion is alw ays n egative  and we want 

the score to reflect conviction  p ro n en ess,

CS = ( - l ) ln ( P )  if respon dent v o tes g u ilty , and
= ln (P ) if resp on den t votes not gu ilty .

Where CS is  the conviction score , In is the natural log , P is  the  

proportion of the 12 jurors votin g  as respondent; e .g .  CS = .69 = 

( - l) ln (G /1 2 )  if respondent is 1 of 6 votin g  gu ilty .
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T he CS varies from 2 .48  to -2 .4 8 . A score of 2 .4 8  re flec ts  the  

h ig h est le v e l o f conviction  p ron en ess and occu rs w hen 11 jurors vote  

not gu ilty  or neutral and the resp on d ent juror v o tes g u ilty . A score of 

-2 .4 8  re f lec ts  th e low est lev e l of conviction  p ron en ess and occu rs when  

11 jurors vote gu ilty  or neutral and the resp on d en t v o tes  not gu ilty . 

The va lu es betw een  2 .48  and -2 .4 8  reflec t interm ediate lev e ls  o f co n v ic ­

tion p ro n en ess.

Most predeliberation  ballots find  some ind iv idual jurors who do not have  

a firm opinion as to the gu ilt of the defen d an t. V oting n eu tra l when  

the ev id en ce  is overw helm ing is fu lly  as e ffe c t iv e  as ca stin g  a contrary  

vote; a n eu tra l vote ind icates a d isposition  and in fact can be co n s id ­

ered  as in d icative  of a juror's conviction  p ron en ess as one which makes 

a d efin ite  stand . T h erefore , the neutral vote  is  w eighted

Where: CS is the conviction  sco re , In is  the natural lo g , Pm is the

proportion of th e majority ju rors, and th e score is  th erefore  opp osite  in 

sign  to th e majority vote  of at least s ix : e .g .  CS = - .8 8  = ln ( l -7 /1 2 )  

w hen 7 jurors vote g u ilty . If no such  preponderance m anifests itse lf  

on the f ir s t  ballot, then the neutral vote  is scored  zero .

Jurors w ere a ssig n ed  conviction  sco res  as a function  of th eir

predeliberation  v o tes as detailed  ab ove. T his conviction  score re flec ts

CS = ( - l ) ln ( l -P m )  
= ln (l-P m )
= 0

if >5 jurors vote  not g u ilty , 
if >5 jurors vote  g u ilty , 
oth erw ise.
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a jurors conviction p ron en ess and ser v e s  as a dependent variable  

rep resen tin g  the juror's actual behavior. More sp ecifica lly , Table 3 

show s the scores that w ere a ssig n ed  to a juror votin g  as indicated in  

the columns when he or she was a member of a jury w hose d istribution  

of predeliberation  v o tes is as recorded in the row s.

TABLE 3

Conviction Scores for the R espondent Juror  
as a Function of 

Some T ypical Voting D istr ib u tio n s1

When the R espondent V otes 2
guilty ( CS ) neutral ( CS ) not g u ilty  ( CS )

0 - 0 - 12 ( 0 .00 )
2 ( 1.80) 3 ( -88) 7 ( - .5 4 )
2 ( 1 .80) 2 ( 1 .10) 8 ( - .4 1 )
5 ( .88) 3 ( -00) 4 (-1 .1 0 )
7 ( .54) 3 ( - .8 8 ) 2 (-1 .8 0 )
7 ( .54) 1 ( - .8 8 ) 4 (-1 .1 0 )

11 ( .09) 1 (-2 .4 8 ) 0 ( -00)
12 ( 0 .00) 0 0

Jeach row rep resen ts  a sing le  tr ia l.
2CS assign ed  to resp on d en t vo tin g  as ind icated .

L J
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The Jury Selection Model

Figure 1 dep icts a model of th e sc ien tific  ju ry  selection  procedure as 

conceived  and exam ined in th is  s tu d y . Table 4 contains the lis t  of 

variab les co llected  by q u estion n aire, and th e d erived  variab les embodied  

in the model diagram. Comparing the notation in the model with that of 

the table we see that:



TABLE 4

L ist  o f  V ariab les used in  ana lyses

Dependent V ariables •

Proneness Index: PI=f(Q)
C onviction  Score: CS=f(JR,JY)

Independent V ariables

P erta in in g  to  Respondent

V ariable Q1 V ariable la b e l

Resvctm (20) Was respondent th e v ic tim  o f  a crime
Famvctm (21) Anyone in  fam ily  the v ic tim  o f a crime
O rgsize (46) Number o f  employees in  workplace
Supervs (47) Is respondent in  a su p erv isory  p o stio n
Numsuper (48) Number o f  persons supervised
Newsp (49) What newspaper read reg u la r ly
Lives (50) County o f  resid en ce
Rentown (51) Type o f  resid en ce
Resage (52) Respondent's age
M arital (53) M arital s ta tu s
Educatn (54) Schooling  completed
Sex (55) Gender
Resocc (56) Respondent' s occupat ion 

R espondent's r e l ig io nR elig io n (58)
Gochurch (59) How o ften  a tten d s r e l ig io u s  se r v ic e s
Ancestor (60) Country o f o r ig in  o f fam ily
Belong (61) Belong to  a s o c i a l / c i v i c  o r g in iz a tio n
Famine (62) T otal fam ily income
Party (63) P o l i t i c a l  party supported  

Respondent’s r a c e /e th n ic ity  
Is E nglish  respondent's n a tiv e

Resethn (68)
Lang (69) language



P erta in in g  to  Judged T r ia l

D efsex (10) D efendant's sex
Defage (11) De fen d an t' s age
Defethn (12) D efendant's r a c e /e th n ic ity
Defocc (13) D efendant's occupation
Charge ( 6) D efendant's crim inal charge
D e fte s t ( 7) Did defendant t e s t i f y
Lawtest ( 8) Did law enforcement a g e n t(s )  t e s t i f y

*Q r e fer s  to  th e Q uestion number in  Appendix A.
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Figure 1. THE JURY SELECTION MODEL
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• D rep resen ts  the large  number of dem ographic and background  

variables gathered  by the qu estion n in g  of the over 350 ju rors.

• Q rep resen ts  the 24 a ttitu d e and legal know ledge q u estion s asked  

of the juror resp on d en ts - -  q u estion s 22 through 45 of the q u e s ­

tionnaire .

• JY is the jury predeliberation  vote at the tr ia l.

• JR is the juror resp on d en t's  v o te .

• PI is the p ron en ess in d ex , F (Q ), the fir s t factor of an unrotated

factor an alysis of Q. D erived as explained below.

• CS=f(JR, J Y ) , the conviction  score as computed above - -  the  

juror vote w eighted  by the am biguity of the tr ia l.

Furtherm ore, there are two (2) th eoretica l variab les not contained in

Table 4 but which are important fea tu res of Figure 1

• CP is conviction p ro n en ess, defined  as the ten d en cy  of an ind i­

vidual to consider a defendant g u ilty . It is  a theoretical 

con stru ct according to which those with h igh er conviction  p ron e­

n ess  would be more lik ely  to consider a defend ant gu ilty  than

those with lower conviction pronen ess while view ing the same

trial.

• T rep resen ts  the juror's perception  of the exp erien ce  of the

particular viewed trial: the type of criminal ch a rg e, th e compe­

tence of the opp osin g a tto rn ey s, the cred ib ility  of the various 

w itn esses , and all the other m easureable and unm easureable 

variables that go into w eaving the unique fabric of each tria l.
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The Field Model

In th is  s tu d y , the ex ist in g  sc ien tific  jury selection  proced ure, as  

reported  by various resea rch ers  (B erk , 1977; Ellison & B uckhout, 1981; 

Shulman e t a l . ,  1973) and described  in detail by Penrod (note 4 ) , is  

called the Field Model. In terms of the model in F igure 1, it is  an  

attem pt to estim ate the la ten t conviction p ron en ess (P ) from background  

variab les (D) and m easures of a ttitu d es (Q ) .

F irst, a su rv ey  is  conducted  among the potential jurypool - -  usually  

reg istered  vo ters in the relevan t ju risd iction . All th e q u estion s asked  

in th is s tu d y , ex cep t th ose related sp ecifica lly  to  the trial view ed by  

the juror, have been used  in such a su r v ey . T he su rv ey  is then  

analyzed to sta tistica lly  estim ate the conviction  p ro n en ess of d ifferen t 

identifiab le segm ents of the sample. A stan d -in  variable for conviction  

p ron en ess, the p ron en ess ind ex (P I), is developed through the factor  

an alysis  of attitude q u estion s (Q) . The p ro n en ess index (PI) is 

regarded as a proxy for the latent conviction  p ro n en ess (CP) of the  

jurors and r eg r e ssed  upon the various background variab les (D) to find  

the most important p red ictors of conviction p ro n en ess (CP) which the  

field model assum es is a good predictor of actual juror behavior.

H aving generated  a reg ressio n  equation , it is  then  usually  applied  

in court in a most informal manner by the jury se lec to rs  who use the 

r esu lts  to advise the a ttorn eys and confirm (or disconfirm ) the a tto r ­

n eys' educated  g u e sse s .
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In th is  stu d y  the follow ing Field Model proced u res w ere im ple­

m ented:

• An unrotated  principal factor an a lysis (Rummel, 1970) of the 23 

attitude items (Q) was perform ed. P revious factor an a lyses of 

similar se ts  of items had isolated  a conviction  p ro n en ess/a u th o r i­

tarian main factor accounting for most of th e common varian ce. 

The resu ltin g  factor score (th e p ro n en ess  in d ex  - -  PI) was 

a ssig n ed  to each member in our sample and u sed  as a conviction  

p ron en ess (CP) stan d -in  variab le.

• The p ron en ess in d ex  (PI) was then r eg r e ssed  on the background  

variab les (D) in the questionnaire u s in g  forw ard step w ise r e g r e s ­

sion and other exp loratory  procedui'es. C ategorical variab les of 

more than two categories ( e .g .  criminal ch a rg e , race , occupation) 

w ere coded into se ts  of dicliotom ous dummy variab les (Cohen & 

Cohen, 1975).

The derived  reg ress io n  equation can now be u sed  in the Field Model 

to pred ict the p ron en ess index (P I), the p roxy  for conviction  p ron en ess  

(C P ). Jury se lec to rs  u se  th is pred iction  equation in a most general 

sen se  (B erk et a l . ,  1977; Ellison & B uckhout, 1981). P rev ious an a lyses  

of similar se ts  of variab les in th is  ju risd iction  have estim ated a s ig n if i­

cantly  h igh er  conviction  p ron en ess for older catholic ju rors who go to 

church freq u en tly . T his is the profile of a juror the d efen se  attorney  

does not want (in the absence of b etter  inform ation) . A d efen se
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attorn ey  could u se  all or any part or any combination of parts of such  

a profile: rather y ou n ger  than o lder, rather n on -cath o lic , rather le ss

freq u en t church  atten d an ce, rather you n ger and non -catholic , e t c . ,  

e tc . A pplying the prediction  equation to each juror in th is stud y  

y ie ld s a sp ecific  estim ated pronen ess ind ex ( p i ) . We also have (as jury  

selectors do not) conviction  scores (C S) as computed from th eir  actual 

behavior.

• T h erefore , in th is stu d y  we w ere able to sp ecifica lly  te s t  the  

effica cy  of the Field Model through a simple correlation of the
A

pred icted  p ron en ess ind ex  and conviction  scores: r (p i .C S ) . A

sign ifican t correlation  (at the .05 lev e l) would be considered  a 

confirm ation of the model.

A ssum ptions of the Field Model. In F igure 1 we have a rep resen ta ­

tion of the jury selection  model. D ifferen t dem ographic groups have  

d ifferin g  d eg rees  of conviction  p ron en ess (C P ). In other w ords, under  

similar trial conditions d ifferen t groups are more lik ely  to consider  

defend ants gu ilty  and to bring in gu ilty  v e r d ic ts . The Field Model 

estim ates the relationsh ip  betw een the background variab les (D) and the  

p ron en ess ind ex (PI) in a random sample of the potential juror popula­

tion , and then applies th e resu ltin g  reg ressio n  equation to estim ate the  

conviction p ron en ess (CP) of the members of the jurypool se lected  for 

the trial (a d ifferen t sam ple) under the assum ption of PI and CP e q u iv ­

a lence. T here is considerab le lo o sen ess  betw een th is u n d erly in g  th eo ­
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retica l model and the actual m easures u sed  to  sp ec ify  th ese  theoretica l 

co n stru c ts . B ackground variab les (D) can be m easured fa ir ly  a ccu ­

ra te ly , but research ers are often  not sure w hich variab les are the  

im portant on es, and th ey  are not sure w hich ca tegories are most mean­

in gfu l; th is stu d y  u ses  those which have proven most u se fu l in past  

ju ry  selection  c a se s . The problem s of rep resen tin g  conviction  p ron e­

n e ss  (C P ), a th eoretica l con stru ct of a ttitu d e , is  not so ea sily  reso lv ed . 

As we can see  from Figure 1, the p ron en ess index (PI) is  the m easure 

of the posited  conviction  p ron en ess (CP) con stru cted  from the 23 a t t i­

tude q u estion s; while the conviction  score (CS) is  d erived  from the  

actual behavior of the juror sample and is  conceived  as conviction  

p ron en ess (CP) modified by the juror's perception  of the view ed trial 

(T ) .

The upper part of F igure 1 r ep resen ts  the data of the Field Model; 

the lower part i*epresents the additional inform ation collected  in th is  

stu d y . Specific legal attitude and know ledge q u estion s(Q ) p rev iou sly  

u sed  in past jury selection s have been chosen  to unearth  conviction  

pron en ess (C P ). T h ese  are im perfect m easures, of cou rse , which  

contain the additional sou rces of error one p icks up from all q u estio n ­

n a ires. Since the juror verd ict one would ex p ect is  modified by actual 

trial cond itions, favorab len ess of ev id en ce , com petence of a tto rn ey s , 

and the com position of the jury itse lf , the juror vote as an indicator of 

the theoretical likelihood is n ecessa r ily  an im perfect m easure modified by
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the context of th e view ed tria l. The dem ographic and other b ack ­

ground variab les (D) can be said to be m easured without error d esp ite  

the un certa in ty  concerning the relevant ca tegories . The factor score  

(PI) which acts as a sta n d -in -variab le  in the Field Model is a doubly  

impaired indicator burdened with the un certa in ties  of exp loratory  factor  

an alysis  (H arris, 1975) as well as the normal error to be ex p ected  in all 

m easures. The conviction  score (C S) is  an attem pt to estim ate the  

th eoretica l conviction  p ron en ess (CP) of an individual while con sid erin g  

the context in w hich the juror a c ts . It is  not to be regarded  as a 

number which r ep resen ts  an absolute q u antity  so much as a number 

which can be used  to compare ind iv iduals on th eir  conviction p ron eness  

(CP) in an attem pt to estim ate potential ITom past behavior. It too is 

brimming with error .

The Field Model eq u ates th ese  two error laden d erived  m easures: 

the conviction score (CS) and the p ron en ess index (P I); it estim ates  

the relationship  betw een the background variab les (D) and the p rone­

n ess  index (P I), and fu rth er  makes the stron g  assum ption that the  

p ron en ess index (PI) is itse lf  stron g ly  related  to the conviction  score  

(C S); it is fu rth er  assum ed that th is relationsh ip  holds over  d ifferen t  

sam ples.

In order for such an en terp r ise  to su cceed  it is apparent th at the  

posited  relation sh ip s not only have to e x is t , but must be stron g  enough  

to overcom e the errors at ev ery  stage  of the analysis: random errors
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do not correlate , so that even  a strong  u n d erly in g  relationship  might 

produce a low correlation betw een error laden ob served  m easures. 

T h erefore , as can be read ily  seen , the Field Model p ro cess  of estim ating  

conviction  p ron en ess (CP) by con stru ctin g  a reg ressio n  equation which  

p red icts  the factor score (PI) from the background variab les (D ), and 

then assum ing that the pred icted  va lu es th em selves can p red ict juror  

v erd ic ts  (JR) does not have a stron g  likelihood of su ccess  even  if the  

p osited  relation sh ip s do e x is t .

The Ideal Model

It is  p o ssib le , of co u rse , that the Field Model is  unw orkable; that is ,

the an a lysis  does not revea l any connections stron g  enough to be

d etected  because of the w eight of errors inherent in the p ro cess . 

H ow ever, in any case , a model u sin g  all the inform ation available to th is  

stu d y  is created  and c r o ss -v a lid a ted .

The model is  called ideal because th is  stu d y  can r eg r e ss  actual

recorded past behavior on a number of m easured variab les. If a se t of 

p red ictors can not be reliably determ ined with the wealth of inform ation  

at th is s tu d y 's  d isp osa l, it is d ifficu lt to imagine how it could ev er  be 

done in the fie ld . Failure to create a cro ss-v a lid a ted  model can be 

considered  as a rejection of a most basic sc ien tific  jury selection

assum ption - -  that we can determ ine how dem ographic groups d iffer  in 

th eir  conviction p ron en ess - -  and would th erefore  be considered  as a 

rejection of the sc ien tific  jury selection  model as p resen tly  con ceived .
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Data Analysis Procedure

Supplying answ ers to the research  q u estion s n ecessita ted  an an a lysis  in  

two d istin ct s ta g es  which are exp la in ed  in detail in the section s below. 

The fir s t s tage  involved  exp loratory  proced ures needed  to derive the  

"best" pred ictor equation p ossib le  u s in g  th e inform ation available in the  

exploratory sample ( J l ) .  The second stage  in volved  u sin g  the d erived  

predictor equations to a ssig n  a score to  each juror in the validation  

sample (J2) and com paring that p red icted  score  to the actual score  

recorded for each juror to determ ine if ju ry  selection  based on su r v ey s  

actually  "works." When the rela tion sh ip s implied by the research  

qu estion s w ere clearly  in one d irection , on e-ta iled  s ta tis tic s  w ere used  

to te s t the assoc ia tion s.

R eferring once again to F igure 1, we now summarize the four  

correlations perform ed to answ er th e research  q u estion s.

Research Question 1

• Does the e x ist in g  jury  selection  procedure p red ict juror v e r d ic ts? 

In terms of F igure 1: Is th ere a s ig n ifica n t correlation betw een CS and  

the pred icted  PI when u sin g  the inform ation ordinarily  available from  

juror su rveys?

- 99 -
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Two sta tistica l te s ts  are n ecessa ry  to answ er th is question: To

determ ine if the p ron en ess ind ex  (PI) is  pred ictab le in J2 u sin g  the  

inform ation supplied  by J l ,  we f ir s t  app ly  the reg ressio n  equation  

derived  in the exp loratory  sample (J l)  to the validation sample (J2):

Z'
pi2 = B ; + Bj D j + . . .  + BnD n,

where D; . . .  Dn are the D variab les se lec ted  by exp loratory  reg ressio n  

p rocedures on J l ,  B , B^ . . .  Bn are the associa ted  un standard ized  beta  

w eig h ts , and pi2 is the pred icted  p ron en ess in d ex  (PI) of the jurors in 

J2. Once the predicted  p ron en ess index for sample J2 is  calculated we 

can then test the cro ss  sample p red ictab ility  of the derived  reg ressio n  

equation through

r (p i2 , P 12), (1)

where pi2 is the pred icted  p ron en ess ind ex  for sample J2 and PI2 is  the  

m easured p ron en ess in d ex  for sample J2. A sign ifican t p ositive  co rre ­

lation would inform us that the field model can indeed p red ict the  

p ron en ess index across sam ples, an e ssen tia l f ir s t  step  in pred ictin g  

juror v erd ic ts .
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To determ ine if the p red icted  p ron en ess in d ex  score (pi2) is s ig n if i­

cantly  related to the conviction  score in the validation sam ple, we te s t

r (p i2 ,C S 2 ), (2)

w here CS2 is the actual conviction  score of th e jurors in J2, and pi2 is  

as defined  for te s t  (1 ) . A sign ifican t p ositive  correlation would inform  

u s that the Field Model can p red ict CS and would validate the Field  

Model as defined h ere.

Research Question 2

* Can we create an Ideal Model that reliab ly  pred icts  juror v e r d ic ts? 

In term s of F igure FI: can we reliably pred ict CS across samples? Tw?o 

step s are required  to answ er th is  q u estion . F irst we apply the r e g r e s ­

sion equation pred ictin g  CS as derived  in sample J l to the jurors in J2:

cs2=B, + Ba D f + . . .  + BnDn + B ; l T /f  + . . .  + BnnTnn,

w here D, . . .  Dn are the D variab les se lected  by exp loratory  reg ressio n

proced ures on J l ,  B , BA . . .  Bn are the associated  un standard ized  beta
/\

w eig h ts , T; /  . . .  Tnn are the trial related  variab les , and cs2 is the
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pred icted  conviction  score (CS) of the jurors in J2. N ext we te s t  the  

cross sample p red ictab ility  of the derived  reg ress io n  equation through

r(C S 2, c s 2 ) , (3)

w here CS2 is  the actual conviction  scores of the jurors in J2, and cs2  

is the pred icted  conviction  score (CS) of the jurors in J2. A s ig n if i­

cant p o sitiv e  correlation would tell u s that an Ideal Model is possib le  

which can p red ict the juror verd ict p ro x y , the conviction  score .

Research Question 3

• Are the un d erly in g  sc ien tific  ju ry  selection  assum ptions of stron g  

and identifiab le rela tion sh ip s betw een background v a r ia b le s , 

conviction p r o n e n e ss , and juror v erd ic ts  ju stified ?

In term s of F igure FI: is th ere a correlation betw een D and CS, an d /or  

betw een PI and CS?

Correlation (3) te s ts  the relationsh ip  betw een the dem ographic 

variables (D) and the conviction  score (CS) across sam ples; and a te s t  

of

r (C S .P I) , (4)
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w here CS is the conviction score , and PI is  the p ron eness in d ex , would  

te ll us if th ere is a s ign ifican t p ositive  relationship  betw een the a ttitu -  

dinal variab les (Q) and th e  conviction  score (C S) w hich can p o ssib ly  be 

determ ined .

The balance of th is  chapter details the proced ures applied in the  

selection  of the variab les u sed  in the s ta tistica l te s ts  and the resu lts  of 

th e a n a ly ses.

Deriving the Proneness Index Equation

The fir s t  step  in p red ictin g  conviction  p ron en ess is n ecessa r ily  the  

generation of a conviction  p ron en ess p ro x y . T w en ty -th ree  (23) attitude  

q u estion s w ere factor analyzed u sin g  a Principal Factor A n a ly s is1. The 

f ir s t  factor an alysis  was perform ed only upon th ose resp on d en t jurors  

in the exp loratory  sample (J l)  with complete data on all 23 items 

(N=147). In order to con serve N and increase the power of our anal­

y s e s  a criteria  of 80°o com pletion was estab lish ed : if a respon dent had

more than four m issing items he or she was deleted  from the data se t , 

oth erw ise the mean score of the particular m issing  item for the sex  X 

education cell in which the respondent belonged  was a ssig n ed  when that 

item was m issing . With the 80 o completion criteria  the J l  respon dent 

pool num bered 178. A v isu al comparison of the two factor an alyses

1 All of the data m anipulations and sta tistica l te s ts  rep orted  below w ere 
perform ed u sin g  the S tatistica l A nalysis System  (SAS In stitu te  
I n c . ,1982).
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(N=147 and N=178) showed similar factor s tru c tu res . The resu lts  of the  

Principal factor an alysis  on J l  are shown in Table 5
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TABLE 5

Components o f  t h e  C o n v i c t i o n  P r o n e n e s s  P ro x y  ( P I )  
i n  t h e  E x p l o r a t o r y  D a t a  S e t

Q1 V a r i a b l e Mean2 S t d F I  L o a d i n g F a c t o r  S c o r e  C o e f f

23 P r o b g l t y .93 .92 .55 .13
24 Buyout 1 .28 .88 .28 .06
25 S o c i a l 1 .62 .86 .06 .02
26 Laweff 1 .59 .96 - . 2 2 -  .04
27 J g e i n f .73 .83 - . 0 7 - . 0 1
28 Goalong .36 .74 .23 .05
29 Accomp .87 .75 .41 .10
30 F a i t h 1 .43 1 .25 .49 .11
31 S i n g l e .38 .66 .42 .09
32 Jgeknows .34 . 66 .38 .08
33 Dea th 1 .72 1 .2 2 .34 .07
34 A t t s t a t e .91 1 .1 2 .57 .14
35 C e r t a i n 2 . 5 0 .91 .39 .08
36 W i tn e s s 1 .1 4 1 .21 .55 .13
37 Looks .56 .81 .29 .05
38 Obednce 1 .75 1 .05 .63 .20
39 J u r t a l k 1 .13 .93 .06 .01
40 R e p u t a t n 1 .44 1 .0 0 .44 .11
41 U s e f o r c e 1 .29 .99 .46 .10
42 I n n o c e n t 1 .35 1 .17 .24 .04
43 N o r e p o r t .89 .91 .30 .05
44 P o l t r u t h 2 .5 6 .66 - . 2 7 - . 0 6
45 F i f t h 1.35 .94 .59 .16

F a c t o r E i g e n v a l u e 3 P r o p o r t i o n  o f  Common V a r i a n c e

1 3 .5 7 .55
2 1 .22 . 19

*Q r e f e r s  t o  t h e  Q u e s t i o n  number on q u e s t i o n n a i r e  
( s e e  Appendix  A ) .

2L i k e r t  v a l u e s  f o r  Q23 - Q45 were  r e v e r s e d  and 
m o d i f i e d  t o :  0 = d i s a g r e e  s t r o n g l y ,  1 = d i s a g r e e ,
2 = somewhat  a g r e e ,  3 = a g r e e  s t r o n g l y .

3T h e r e  w ere  2 f a c t o r s  w i t h  e i g e n v a l u e s  g r e a t e r  t h a n  1.

- 5 -
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The fir s t factor (n on -ro ta ted ) accounted for 55% of the common 

varian ce, and the m ultiple correlation (R 2) of the 23 variab les with the 

f ir s t  factor equaled .84 . The standard ized  scorin g  coeffic ien ts  used  to 

assig n  the conviction  p ro n en ess proxy to each J l juror are also listed  

in Table 5 The com putations were done sep arately  for J l  and the  

cross-va lid a tion  sample (J2) s in ce , for the pu rp oses of th is  stu d y , th ey

are to be considered  two d ifferen t sam ples of the same potential juror 

p op u lation .

The other exp loratory  p roced ures w ere perform ed only on J l ,  and 

Table 4 l is ts  all of the variab les tested  as p ossib le  p red ictors.

E igh teen (18) variab les p lus a random variable w ere entered  in a

forward stepw ise  p roced u re. T here w ere 112 su b jects with complete 

data on th ese  18 v a r iab les . Four variab les were en tered  and kept in

the generated  reg ressio n  equation . The four variab les w ere then te sted  

in a regression  equation including some cases p rev iou sly  deleted  

because of m issing inform ation on potential variab les (th ereb y  increasin g  

the N to 140) with the re su lts  shown in Table 6

Further im provem ents of the prediction  equation w ere tested  h ier ­

archically: that is , each new variable or se t of variab les was added to

th e predictor set of L anguage, Education, NYTimes, and O rgsize; and  

th e additional variance accounted  for by the ex ten d ed  model tested  by

F = (R^2 - R/ 2) /k .  for DF= k^

( l - R A2 ) / N - k x- k f - l N - k x- k , - l
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TABLE 6

The B e s t  Model P r e d i c t i n g  t h e  P r o n e n e s s  I n d e x  ( P I )  
a s  D e r i v e d  from t h e  E x p l o r a t o r y  Sample (N=140)

V a r i a b l e s U n s t a n d a r d i z e d  B e t a  W eig h t t

I n t e r c e p t 1 .5 6
E d u c a t i o n 1 - .23 - 3 . 8 7  ***
L a n g u a g e 2 - .89 - 2 . 7 4  **
O r g s i z e 3 - .13 - 2 . 0 3  *
NYTimes1* .44 2 . 4 2  *

R2 = .1 9 ;  F ( 4 , 1 3 5 )  = 7 .7 1  ****

p < . 05
** p < .01

*** p < .001
* * * *  p < .0001

E d u c a t i o n  r e f e r s  t o  Q 54 ( s e e  Appendix  A);  
0=HS i n c o m p l e t e ,  1=HS c o m p l e t e ,  2=some c o l l e g e ,  
3 = c o l l e g e  g r a d ,  4 = g r a d / p r o f  s c h o o l  a t t e n d e n c e .

2Language  r e f e r s  t o  Q 69;  l = e n g l i s h  n a t i v e
l a n g u a g e ,  2 = o t h e r  n a t i v e  l a n g u a g e .

30 r g s i z e  r e f e r s  t o  Q 46 ;  0=unde r  10 em p lo y e es  i n  
w o r k p l a c e ,  1=10 t o  30 e m p l o y e e s ,  2=30 t o  100 e m p l o y e e s ,  
3= ove r  100 e m p l o y e e s ,  4 = o v e r  1000 e m p l o y e e s .

‘'NYTimes r e f e r s  t o  Q 49 ;  l = r e a d s  NY T i m e s , 0 = r e a d s  o t h e r .

Where 2 = variance accounted for by the old model, R^2 = variance  

accounted for by the ex ten d ed  model, N = number of resp o n d en ts ,
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= number of pred ictors in th e old model, and = num ber of p red ictors

added for the ex ten d ed  model.

The null h yp oth esis  te s ted  is th at, for the population, th ere is  no 

increm ent in PI variance accounted for w hen th e new variab les are  

added to the set of p red ic to rs. A 11’ te s t  of the in crease  in  R 2 a sso c i­

ated with the addition of a sin g le  variable y ie ld s th e id entica l figu re  as  

a 't' te s t  of th at variable in ordinary lea st sq u ares reg ress io n  (O L S ). 

To te s t  for curvilinear rela tionsh ip s the square of each pred ictor v a r i­

able was added to the set of four pred ictors one at a time and showed  

no sign ifican t increase in variance accounted  for as reflected  by the

increase in R 2 . Two way in teraction s w ere te s ted  one at a time and in

all possib le  combination adding no sign ifican t variance; th ree  way in te r ­

actions were tested  and lik ew ise n o n -s ig n ifica n t.

Nominal variab les w ith more than two categories were dichotom ized in 

d ifferen t w ays and did not add to the exp lan atory  power of the 'best' 

equation . In fact, all of the dem ographic variab les which could  

p ossib ly  have an e ffec t on the pred iction  equation w ere te sted  and  

examined at d ifferen t dichotom ous and ordinal lev e ls  sep arately  and in 

various com binations w ithout any sign ifican t in crease in exp lained  v a r i­

ance. A dditionally , the stron g  relationsh ip  betw een resp on d en ts' age  

and education was in v estig a ted  and the resp on d en ts' age su b stitu ted  for  

education with a resu ltan t sign ifican t drop in ex la ined  variance  

(R i 2-R ) 2= .07, p < .0 5 ); d esp ite  th eir  stron g  relationsh ip  su bsitu tion  was
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not e ffe c t iv e . The re lig io sity  variable (Q 59) was sign ifican tly  related  

to the p ron en ess in d ex , r = - .1 9 ,  p< .03; b u t adding the variable e ither  

in its  original ordinal coding or b inary coded did not in crease the  

p red ictive  power of the 'best' equation . B reaking out the education  

variable at d ifferen t poin ts for b inary coding in stead  of the ordinal 

coding used  for the prediction  equation did not in crease  the R 2 s ig n if i­

cantly  .

In sh ort, it was not p o ssib le  to e ith er  improve or refine the 'best' 

equation originally  spewed forth  by the f ir s t  step w ise  reg ressio n  p roce­

du re. T he 'best' equation as rep orted  in Table 6 is indeed the b est  

prediction  equation of conviction  p ron en ess d er ived  from th ese  data.

Validating the PI Prediction Equation

The an a lysis  up to th is point has paralleled that of the jury se lec to rs;  

the u se of stepw ise  reg ress io n  and other exp loratory  p roced ures have  

generated  a prediction  equation .

We now go a step  fu rth er . Validating a pred iction  equation w ith a 

d ifferen t sample selected  from the same population as the sample u sed  

for exp loratory  pu rposes is a procedure recommended uniform ly by  

th ose who have w ritten about step w ise  reg ress io n  an d /or  exploratory  

an alysis  ( e .g .  Cohen & Cohen, 1975, p . 102 f f ; Draper & Smith, 1981, 

p. 4 1 9  f ) . And y e t , as far as can be determ ined from the litera tu re , 

jury se lectors do not sp lit th eir  sam ples and cro ss-v a lid a te  th eir
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r e su lts . In validating th e "best" equation we are not in terested  in  

redoing an exploratory an a lysis  w ith the validating sample and th en  

m atching equations, but in determ ining if our "best" equation can  

sign ifican tly  pred ict the p ron en ess index in the valid ating  sam ple. 

T h is , e ssen tia lly , is  how the jury selection  su rv ey  is used  in the real 

world: a profile is developed from a sample of the potential juror

population (the s u r v e y ) , and used  to se lect jurors from another sample 

from the same population (the available ju ry p o o l). In th is  stu d y  the  

prediction equation:

pi=1.56 -.89LANG - . 23ED - . 130RGSIZE +. 44NYTIMES

was used  to p red ict the p ron en ess index of the validation sample ( J 2 ) . 

T h ese  pred icted  p ron eness index scores (pi2) correlated sign ifican tly  

w ith the m easured p ron en ess index of the validation sample (P I2 ):

(1) r (p i2 ,P I2 ) = .2 3 , one tailed p< .01.

Jury selection  su rv ey  an a lysis  can indeed predict conviction  proneness  

as usually  defined .
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The Proneness Index and the Conviction Score

It has been dem onstrated that the P ronen ess Index prediction  equation  

can p red ict across sam ples. H ow ever, validating the pred icted  p ron e­

n ess  index for selection  p u rp o ses  in vo lves more than d eriv in g  a stable  

prediction  equation . T he e ssen tia l ju stification  for the jury selection  

su rv ey  is  the assum ption that th e p red icted  p ron en ess ind ex is stron gly  

related  to the potential behavior of the jurors un der actual trial condi­

tio n s. T his assum ption is  not testab le  under ordinary selection  p roce­

du res for many of the reason s outlined p rev io u sly , but the data  

collected  in th is stu d y  can te s t  th is  basic p resu p p osition .

In the exploratory sample th ere  is a s ign ifican t but moderate corre­

lation betw een the p red icted  p ro n en ess in d ex  and conviction  score , r = 

.16 , on e-ta iled  p< .03. H ow ever, in the validation sample the correlation  

is not sign ifican t,

A

(2) r (p i2 , CS2)= .09 , one tailed p> .10 .

T herefore we conclude th at the p ronen ess in d ex  prediction  equation  

d erived  from one sample can not be used  to p red ict the conviction  

scores of another sample beyond chance exp ecta tio n s.

Berk (1977) among o th ers  has su g g ested  that one should exp ect  

sizeable errors and should not use the resu lts  of selection  su rv ey s
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u n less  d ifferen ces  betw een  groups on p ossib le  selection  variables are 

h u ge as well as s ig n ifica n t. In that sp ir it the two samples w ere 

grouped into pi q u in tiles; the h ig h est quintile in each sample was 

compared to the low est u s in g  stu d en t's  't': the null h y p oth esis  tested  is  

that th ere is no d ifferen ce  in conviction  score betw een the upper and 

lower qu intiles as defin ed  by the p red icted  p ro n en ess in d ex . The 

r esu lts  of the 111 te s ts  parallel the correlations (see  Table 7 ) .

TABLE 7

Conviction Score Means of Upper and Lower P redicted  
Pronenes Index Q uintiles in the Two Samples

Sample N Mean Standard D eviation

E xploratory
U pper Quintile 28 . 271 .55
Lower Quintile 27 - .0 6 .80

Validation
Upper Quintile 25 - . 022 .77
Lower Quintile 28 - .1 1 .78

d if fe r e n c e  betw een m eans, t(5 3 ) = 1 .83 , one tailed p < .04 . 
d if f e r e n c e  betw een m eans, t(51)=0.4G , one tailed p > .10 .

In the exp loratory  sample the h igh  quintile had a sign ifican tly  h igh er  

mean conviction sco re , t(5 3 ) = 1 .83 , on e-ta iled  p< .04; and the c ro ss -  

validation sample show ed no sign ifican t d ifferen ce , t(5 1 ) = .46 , one- 

tailed p> .10. T herefore the conclusion is rein forced  that juror co n v ic ­
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tion behavior as m easured by the conviction  score is not predictable by  

the p ron en ess in d ex  equation from one sample to the oth er.

D eriving the Conviction Score Prediction Equation

Conviction scores w ere assig n ed  to each juror in sample J1 and 

sample J2 as outlined p rev iou sly : the in itial deliberation vote was

w eighted  by the jury vote  d istrib u tion  to generate the conviction  

sco res , CS1 and CS2 resp ec tiv e ly . V ery much the same exploratory  

procedure which generated  the PI p red iction  equation was followed in 

d eriv in g  the CS p red iction  equation . A forward stepw ise reg ressio n  

was perform ed on the same 18 variab les p lus a random variab le. Only 

one variable met the criterion  of en try  into the equation - -  Famvctm: 

has any member of your family been the victim  of a crime? The basic  

equation has ju st one pred ictor and that variable s ign ifican tly  p red icts  

the opposite of any normal expectation: th ose respon d ent jurors who

reported  that some member of the family has been  a victim  of a crime 

have sign ifican tly  lower conviction  sco res  than th ose  who d idn't, t ( l l l )  = 

-2 .8 2 , p<.01! Famvctm is  a b inary variab le . B inary coded independent 

variab les in reg ressio n  equations actually  te s t  the d ifferen ces betw een  

dependent variable means of the two groups coded on the ind epen dent 

variable with the id entica l resu lt one would get with a *t’ te s t  of th ese  

two groups rep resen ted  by the b inary variab le . B efore proceed ing the  

cou n ter-in tu itiv e  fin d in g  was in vestiga ted  fu rth er . At th is point it is
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im portant to realize that the p rev iou s analysis regard in g the p ron en ess  

ind ex exam ined the a ttitu d es of the resp on d en ts w ithout referen ce  to 

any trial exp erien ce  in accordance to  the usual jury selection  procedure  

which te s ts  potential ju rors. The p resen t an alysis  has no su ch  r e s tr ic ­

tion; all the inform ation available can be used  to d erive an optimum 

prediction  model.

A separation  of the tr ia ls  into victim less(victim =0) and crim es which  

had a personal victim  (victim =l) clarified  the h eretofore stran ge fin d in g . 

Table 8 p r e se n ts  the resu lts  of adding Victim and the Victim X Famvctm 

in teraction  to the pred iction  equation . Notice that th ere is  no s ig n if i­

cant main e ffe c t for Victim, but that the interaction  is s ig n ifican t, 

t(163) = 2 .7 5 , p< .01.

Looking at F igure 2 one sees that th ose resp on d en ts who report a 

family member victim  of crime have noticeably lower conviction  scores  

w hen th ey  are d elib eratin g  on a v ictim less crim e. It is as if those  

resp on d en ts w ere sa y in g , "why are we w asting our time on th is when  

th ere is real crime there in the s t r e e t s ."



TABLE 8

The Model Predicting Conviction Score 
(CS) in the Exploratory Sample with 

Victim Oriented Independent Variables (N=164)

Variables Unstandardized Beta Weight t

Intercept .24
Famvctm1 - .51 - 4.36
Victim2 - . 15 - 1.21
Famvctm x Victim .57 2.75

R 2 = .11; F (3 ,160) = 6 .5 6  ***

* *  p  < . 0 1  
* * *  p  < 001

* * * #  p  < .0 0 0 1
fam vctm  refers to Q 21 (see Appendix A ); l= yes, 0=no. 
2Victim refers to Q 6; l=victim crime, 0=victimless crime.
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Figure 2. The in tera c tio n  in the p en tu ltin a te  equation pred ictin g  
con viction  score (CS) in  the exploratory sample.
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The model of CS e lic ited  so far inform s u s th at the search for 

simple pred ictors characteristic  of the jurors m ight be m isdirected. 

H ere, ob v iou sly , the e ffec t of the p erson 's ex p er ien ce  is  changed  

d rastically  by the content of the jury trial its e lf . A b etter  procedure  

might be the in vestigation  of the trial ch a racter istics  w hich affected  the 

conviction score as well as the search  for personal pred ictors which  

m agnify or in teract with such  p red ictors.

The tria ls w ere coded as drug or n on -d ru g; violent or not v io lent, 

white defendant or not w hite d efend ant, male or female defendant, and 

an ordinal scale of the d efendant's occupational s ta tu s . The correlation  

of a binary variable with a continuous variable is called the Point 

B iserial Correlation and is d istr ib u ted  as 't ' with n / + nA - 2 degrees of 

freedom . The 't ' score obtained is identical to that one would obtain  

from the usual stu d en ts  't ' te st of means betw een the two groups here 

coded as 0 and 1. Table 9 d isp lays the correlations betw een the trial 

variables and the conviction score; th ere seem s to be no trial variable  

other than 'Victim' which sign ifican tly  a ffec ts  the conviction  score.

The basic equation was then u sed  as the root of p ossib le  predictor  

equations with the in creases in R 2 once again serv in g  as the criteria  

for model improvement: if the te st of the in crease in R 2 with the use

of additional variab les was s ig n ifican t, then the variab les w ere added to 

the predictor equation. A plot of the conviction  score means and the 

education variable (F igure 3) revealed  a curv ilinear rela tionsh ip .



TABLE 9

Correlation (N ) of Conviction Score (CS) 
w ith Trial Related Variables in the  

E xploratory Sample

D r u g s1 D e fse x 2 D efage3 D efw hite

C onviction Score .08(168) - .0 8 (1 7 5 ) -.0 4 (1 6 6 ) - .0 2 (1 7 5 )

D efocc5 D e fte s t6 L aw test7

Conviction Score 0 .0 (1 3 1 ) .12(174) .09(174)

N ote: all p s > .10 .
■‘D rugs re fers  to Q 6 (see  A ppendix A ); l=d ru g  
related  crime, 0=others.

2D efsex  re fers  to Q 10; l=rnale, 0=female.
3D efage refers  to Q 11.
‘‘D efw hite re fer s  to Q 12; l=w hite d efen d an t, 0=others. 
5D efocc re fer s  to  Q 13 recoded as an ordinal variable  

ranging  from l=laborer to 6=professional.
6D eftest refers  to Q 7; l= y e s , 0=no.
7Lawtest re fers  to Q 8; l= y e s , 0=no;
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Figure 3. Hie re la tio n sh ip  o f respondent's educational le v e l  and 
con v iction  score (CS) in  the exploratory sample. Where 
0 -  le s s  than H.S. education, 1 ■ H.S. Graduate, 2 ■ 
some C ollege, 3 -  C ollege Graduate and 4 -  P rofession a l 
or Graduate School attendence.
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The relationship  betw een education and the conviction  score was in v e s ­

tigated  th ree w ays:

• education as an ordinal variable and education  squared w ere added  

to the basic model w ith a n o n -sign ifican t in crease  in variance of 

.0237, F (2 ,154) = 2 .6 4 , p > .l;

• the education variab le was coded into a th ree se t dummy variable: 

h igh , low, and o th ers , T his ex ten d ed  model showed a n o n -s ig n ifi­

cant additional variance of .305 , F (2 ,1 5 4 ) = 2 .6 4 , p > .l;

• the education variab le was sp lit into graduate school attendance  

and no graduate school a tten d an ce, a b inary variab le , and th ere  

was a sign ifican t improvement in th e prediction  equation, of 

.0218, F ( l ,1 5 5 )  = 3 .9 5 , p< .05; th is was adjudged the best model 

u sin g  an education variab le , and that coding schem e was used  to 

exten d  the basic equation now shown in Table 10

Other p ossib le  pred ictor variab les lis ted  in Table 4 and not yet  

te sted  w ere added to th e model, but no fu rth er  improvement in the  

model was possib le  w ith th ese  data. A v isu a l examination of the r e s i ­

duals p lotted  against pred icted  va lu es show ed no abnorm alities.
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The B e s t  Model P r e d i c t i n g  C o n v i c t i o n  S c o r e  a s  D e r i v e d  
From t h e  E x p l o r a t o r y  Sample (N=160)

V a r i a b l e s  D n s t a n d a r d i z e d  B e t a  Weigh t  t

I n t e r c e p t .30
Famvctm1 - .52 - 4 . 4 4  *•
V i c t i m 2 - .20 -  1 .6 2
Famvctm x V i c t i m .56 2 . 7 3  *'
E d h i g h 3 - .29 - 1 .99  *

R2 = . 1 5 ;  F ( 4 , 1 5 5 )  = 6 . 6 5  ****

* p < .05
p  < . 0 1

* * * *  p  < . 0 0 0 1
1Famvctm r e f e r s  t o  Q 21  ( s e e  Appendix  A) ;  l = y e s , 0=no.  
2V i c t i m  r e f e r s  t o  Q 6;  l = v i c t i m  c r i m e ,  0 = v i c t i m l e s s  c r i m e .  
3Edh igh  r e f e r s  t o  Q 7 5 ; l = G r a d  S c hoo l  a t t e n d e n c e , 0 = o t h e r s .

Validating' the Conviction Score Prediction Equation

The derived CS prediction  equation:

A

cs = .30 - . 20VICTIM - . 52FAMVCTM + . 56INTVCTM

- . 29EDHIGH.

was used to a ssign  pred icted  conviction scores (cs2 ) to juror resp on -  

d en ts in the validation sample (J2) . The correlation of cs2 with the  

conviction score was not s ign ifican t,
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The validation sample was then  sep arated  in h igh  and low cs2 scorers  

and te s ted  for d ifferen ces  in actual conviction  sco res . Once again the  

't* te s t  paralleled the correlation (see  Table 11); th ere  was no s ig n fi-  

cant d ifferen ce betw een the m eans, t(100) = 1 .37 , on e-ta iled  p> .05 .

TABLE 11

A ctual C onviction Score Means of High and Low 
P redicted  Juror C onviction Scores in the E xploratory Sample

Predicted  Scores N Mean Standard Deviation

High 75 .0 3 1 .76
Low 35 -.1 8 .71

d if fe r e n c e  betw een m eans, t(108 )= 1 .37 , one tailed p> .05 .

T herefore one must conclude that the proxy for juror conviction  

behavior, the conviction score , is  not predictable from one sample to  

the oth er .
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The Conviction Proneness - Conviction Score Assumption

T he fundam ental assum ption of scien tific  ju ry  selection  is  the stron g  

relationsh ip  betw een juror conviction  p ron en ess and juror votin g  

b eh avior. The te s t  of th is  relationship  in the two sam ples, J1 and J2, 

gave contradictory r e su lts . The correlation of the con stru cted  p ron e­

n e ss  index (PI) and the derived  conviction  score (CS) in J1 was .02, 

one tailed p> .10 , not s ig n ifican tly  d ifferen t from zero . H ow ever, the  

correlation of th ese  variab les in J2 was .13 , one way p< .05; show ing  

th at jurors with h igh er p ron en ess ind ex sco res  w ere more lik ely  to have  

h igh er  conviction  scores in th is sample. When the two sam ples were 

combined the correlation was tr iv ia l and not sign ifican t:

(4) r (C S ,P I) = .0G, one tailed  p> .10 .

In our juror sample there was no pred ictab le relationsh ip  betw een  

the m easures of juror conviction  p ron en ess and juror conviction  

behavior.



D iscussion

T his study has tested  a small but im portant com ponent of the scien tific  

ju ry  selection  proced u re. It is the su rv ey  and its  a tten dant an a lysis  

th at len ds the sem blance of 'science' to  the en tire  p ro cess . In b r ie f, 

th is  stu d y  dem onstrated that while a stab le conviction  p ron en ess p roxy  

can be d erived  from dem ographic and general data not rela ted  to  

specific  ca se s , it cannot dependably p red ict th e conviction  behavior of 

real jurors across sam ples; furtherm ore, it was shown that even  with  

th e additional information available to th is  stu d y  (and n ev er  available to 

the ju ry  se lec to rs) a stab le  pi'ediction equation of conviction  behavior  

based  on such data could not be d erived  for real jurors across sam ples. 

In term s of the research  q u estion s posed  by th is  s tu d y ,

1. The p ron en ess in d ex  (the m easure of conviction  p ro n en ess)

prediction equation d erived  from the exp loratory  sample was 

used  to a ssign  pred icted  p ron en ess ind ex  scores to th e jurors  

in the validation sam ple. The p red icted  pronen ess ind ex scores  

did not correlate sign ifican tly  with the conviction  scores (the  

m easure of conviction  behavior) in the validation sample, 

dem onstrating that jury selection  su r v ey s  unrelated  to sp ecific  

cases do not p red ict juror v erd ic ts  across sam ples.

2. The b est p ossib le  conviction score reg ress io n  equation derived

from the exp loratory  sample was used  to a ssig n  predicted  

conviction scores to the jurors in the validation sample. T hese

- 124 -
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predicted  conviction  scores did not correlate s ig n ifican tly  w ith  

the actual conviction  scores in the validation sample show ing  

that an ideal model p red ictin g  juror v erd ic ts  across sam ples 

could not be created  for n o n -sp ecific  criminal cases even  w ith  

the inform ation at th is stu d y 's  d isp osa l.

3. The m easure of conviction  p ro n en ess, the p ron en ess in d ex , and  

the m easure of conviction  behavior, the conviction  sco re , did  

not correlate s ig n ifica n tly . T his find ing along with the fa ilure  

of the p ron en ess ind ex reg ressio n  equation to reliab ly  p red ict  

juror v erd ic ts  across sam ples, inform s u s that th e assum ption  

of stron g  and identifiab le rela tionsh ip s betw een background  

variab les, conviction  p ro n en ess, and juror v erd ic ts  are not 

ju stified .

It is in stru c tiv e  to note that when the jury selection  proced ure is  

followed on a sin g le  sam ple, the m ethods seem to  "work"; that is , 

sign ifican t pred ictor equations are gen erated . Furtherm ore, it should  

be noted that the p red ictors of conviction  p ro n ess  are fa ir ly  stab le  

across sam ples. H ow ever, in jury selection  the crucial p red iction  is  

that of juror behavior: Can a juror profile generated  from a sample of

the juror population be u sed  to se lec t favorable jurors in th e available  

jurypool? It is  here that jury selection  based on s u r v e y s , like the one 

u sed  in th is s tu d y , fa il.
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AD exp loratory  p roced ures in gen era l, and step w ise reg ress io n  in 

p articu lar, capitalize on data se t id io sy n cra sies  in determ ining the b est  

equation . It can be shown that th e experim entw ise error rate when  

looking at 18 possib le  p red ictor variab les is c loser  to  .60 w hen nomi- 

naUy set a .05 (H arris, 1975). T hus we can see  that a s in g le  predictor  

d erived  from a step w ise  reg ress io n  - -  such  as the Family Victim v a r i­

able derived  above as a p red ictor of the conviction  score - - i s  one and  

on e-h a lf times as lik ely  to not be ind icative of the tru e relationsh ip  in 

the population as it is to be a true ind icator. To complicate m atters 

most com puter step w ise reg ress io n  program s su g g e s t  the u se  of an 

alpha level of . 10 th ereb y  in creasin g  the experim entw ise error rate to 

.85! Without cross validation th ese  proced u res can o ften  lead to in co r­

rect in feren ces . C ross validation in another sample r e se ts  the e x p e r i­

m entwise error rate to .05 . Multiple com parison tech n iq u es such  as 

B onferonni or Scheffe adjustm ents of the critica l value (H arris, 1975), 

are u sefu l in theoretical situations but can sometimes lead to the oppo­

s ite , T ype II error .

In an applied situation when im portant d ecision s h in ge upon the 

shape of the 'best' equation , it is  incum bent upon the an a lyst to 

cro ss-v a lid a te  on a d ifferen t sample from the same population before  

application (sp littin g  in half is one w a y ). In the real w orld, th ere is  

no other check!
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The Juror

The v ery  name, sc ien tific  ju ry  selection , implies ex p ertise  in juror 

selection  over and above the usual courtroom rou tin e. Why e lse  would 

it be n ecessary?  why e lse  would defen d ants and a ttorn eys go through  

the time and trouble involved  in u sin g  it? T his stu d y  can be seen  as a 

te s t of th is claim. For a procedure th is ex p en siv e  in time and money to 

ju stify  its  ex isten ce  it must be able to d ifferen tia te  the conviction  prone 

from the defendant prone jurors to a much greater degree  than the 

ordinary practicing attorn ey  w ith regard  to actual conviction  behavior. 

As we have seen , th is  rep lication  of the sc ien tific  jury selection  has not 

been able to so d ifferen tia te; a basic assum ption of jury selection  u sin g

su rvey  resu lts  has not been corroborated: th ere was no relationship

betw een the general a ttitu d es on which the estim ate of conviction  

p ron en ess is b ased , and the actual conviction  behavior of the resp o n ­

dent ju rors.

But how is that possible?

The easily  swayed and manipulable juror has become a standard of 

American folk lore. It is almost common sen sica l to accept the claims of 

sc ien tific  jury selectors since we all 'know' in tu itiv e ly  th at jurors can

be manipulated and the aura of 'science' is  such that we ex p ect the

v ery  claims made. But th e dearth of sc ien tific  as opposed to anecdotal 

ev id en ce makes th ese  claims problem atic.
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A good part of the d is tru st of the jury is  the tac it, but common, 

d isregard  many 'exp erts' and in tellectu als have for democratic in s titu ­

tions which the media has absorbed and d isp ersed : how can a c it i­

zen ry , half of whom have le ss  than average in te lligen ce , decide impor­

tant q u estion s properly? how can Bill and Mary s ix -p a c k 2, who have

e levated  Mork and Mindy to TV pre-em inan ce, be tru sted  to make

sen sib le  decisions? (H erbert Spencer called a jury 12 men with average  

ig n o ra n ce .) B ut, d esp ite  the in tu itive  appeal of the 'ignorant ju ror ,' it 

seem s, as Saks (1976a) has in s is ted , that jurors really  do pay atten tion  

to the ev id en ce , leav in g  v ery  little  to be accounted  for by other le ss  

important variab les. What is most ironic about jury criticism , in factual 

as well as fictional accou n ts, is that it flow s from imagination and 

specu lation . Those who have actually  serv ed  on a jury that came to a 

verd ict (and I am one) usually  are im pressed  w ith the ser io u sn ess , the

sk ill, and the com petence with which the jurors approach th eir  task

( e . g .  K ennebeck, 1975; Schor in Ellison & B uckhout, 1982; Shulman, 

1973).

2 A name bestow ed on the TV w atching couple by some market 
r e se a r c h e r s .
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C aveats

In the Federal C ourts jury deliberations are p rotected  from intrusion  or 

ob servation . The d ifficu lties  encountered  by  a resea rch er  w anting to 

stu d y  the jury are many and p erp lex in g . T his stu d y  has attem pted to  

examine jurors and juror selection  while adapting to the rea lities of the  

court system  u sin g  the v ery  same tech n iq u es developed  by  jury se le c ­

tors th em selves. While we have not tested  the oth er ju ry  selection  

com ponents, the invalidation of su rv ey s  as p red ictors of conviction  

behavior must be seen as calling the en tire  en terp r ise  into question  

since ev ery  part of the p ro cess  depend s to some ex ten t on the profiles  

generated  through the a n a lysis  of th ese  su r v e y s . But the stren g th  of 

th is find in g should be m oderated somewhat by  the circum stances of th is  

particular in vestiga tion .

The content of the su rv ey  was not identical to the content of many 

su rv ey s  which ask additional q u estion s sp ecifica lly  related  to the d e fen ­

dant. We have not tested  the typ e of jury selection  which rece iv es  the  

g rea test atten tion  - -  the prosecution  of some famous or notorious person  

w here the public might have strong  opinions which could influence  

v e rd ic ts . For exam ple, if one w ere -su rvey in g  for a politician defendant 

one might have a g ree -d isa g reo  statem ents such as:

• When public officia ls get caught breaking the law, th ey  are 

usually  able to get th em selves out of troub le.
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• It is reasonable for a person  in a h igh  position to rew ard his  

fr ien d s.

• Anyone who is a leader of a local political party  is  probably  

corru p t.

• A certain  amount of w aste in governm ent is  in ev itab le .

A ttitu d es e x p ressed  tow ards specific  defend ants or a sp ecific  c lass of 

d efend ants could have led  to d ifferen t resu lts  from th ose  reported  

above. T his might be esp ec ia lly  true for th ose  cases in which media 

celebrants are in v o lv ed , or in which value laden is su e s  are being  

esp ou sed  by d efen d an ts.

M oreover, the a ttitu d es ex p ressed  by  the resp on d en ts are recorded  

after  the tr ia ls  and a fter  th e d elivered  v erd ict.

A ttitud es collected  immediately a fter  jury  exp erien ce  m ight well be 

d ifferen t from th ose co llected  at oth er tim es. H ow ever, one would  

ex p ect an even  closer  relationsh ip  betw een ex p r essed  a ttitu d es and  

conviction scores under such conditions. The failure to show a s ig n if i­

cant relationship  betw een th ese a ttitu d es and the immediately forego in g  

behavior in the jury room is th erefore even  more te llin g .

A nother limitation o f th is  stu d y  is the d erived  behavior m easure, 

the conviction  score . The protected  sta tu s of the juror e ffe c t iv e ly  

p rev en ts  any d irect m easure of behavior other than the v erd ic ts  them ­

se lv e s . It is as if the jury deliberation room w ere the black box itse lf:  

in go the ju rors, out comes the v erd ic t . The v erd ict is a group d ec i­
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sion , but the input is  from individual jurors and it is  the ind ividual 

w hich th e su r v ey s  try  to  a s s e s s . T h is stu d y  d efin es the juror's  

conviction  behavior prior to  the final v erd ic t by  com paring him or her  

to the o th er members of th e ju ry  (as the resp on d en t rep orts  it) and  

d eriv in g  a conviction  sco re . Jurors are exam ined, not ju r ies . The 

contra in ts imposed on resea rch ers  in the court system  by considerations  

of fa irn ess  and protection  of the defend ant v irtu a lly  preclu de the  

com parison of en tire  juries under actual trial cond itions.

F inally, the sample exam ined in th is stu d y  is  d ifferen t from the  

sample used  in most ju ry  s tu d ies . R esearch ers make claims about 

jurors based on fin d in gs w hich actually  come from stu d ies of the public 

- -  a d ifferen t population . It is  tru e that the jurypool is , th eoretica lly  

at le a st , randomly selected  from the p u b lic , but jurors are not randomly 

s e le c te d .

We have not te s ted  th e general population h ere; we have not even  

te s ted  the general potential juror population , or even  a sample of the  

jurypool; we have tested  a sample of jurors who have already been  

se lected  and approved by d efen se  a ttorn eys and p rosecu tors a lik e. The  

sample examined for th is stu d y  is  a doubly se lected  group of jurors; 

se lected  in the most ordinary unrem arkable courtroom routine: s e l f - s e ­

lected  because each is  one of the le ss  than 50po who answ er the court 

summons; a tto rn ey -se lec ted  becau se  each juror in our sample has gone  

through voir d ire.
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C hristie (1976) has argu ed  that the prim ary function  of jury se le c ­

tion is  the elim ination of potential jurors who cannot be fair. T his

stu d y  is  of se lected  ju rors, th ose  who have su rv iv ed  vo ir  d ire; a 

d ifferen t sam ple, su re ly , than th e jurypool d esp ite  the sim ilarity in 

dem ographic profile.

T here is  a real problem  in th e u se of mock ju ries to research  jury  

behavior. It is not only th at behavior in th e 'real' world is d ifferen t  

from behavior in mock ju ries; behavior in the courtroom is as artificia l 

as any contrived  experim ental situation , but the artific ia lity  is  im posed  

by a d ifferen t set of r u le s , d ifferen t from th ose  we usually  play b y . 

T h ese  ru les are im plicitly and ex p lic itly  defin ed  at the voir dire; th is is  

a deadly seriou s game we indu lge in and th ose that can't play properly  

are soon d ism issed which m ight account for the lack of d ifferen ces  

among th ose  who rem ain.

Anyone involved  in a crim inal trial would certa in ly  welcome jurors of 

like opinions or at least some who do not regard  one w ith prejud ice. 

Stran gely  enough in the sample of jurors we have exam ined h ere , it 

made no d ifferen ce  to the outcome of the tr ia l. T h is is not to say that 

voir dire is  u n n ecessa ry . Indeed one can conclude the rev erse : voir

dire is so e ffec tiv e  in elim inating h o p elessly  prejudiced  jurors that

ju ries actually  decide ca se s  on the ev id en ce; most ind ividual jurors can 

somehow accept the role of impartial ju dges when req u ired  to do so.
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It is true that we are only looking at mundane ca ses here and that 

different q uestion s would be asked that would be more specific  to the  

tria ls view ed; but we m ust also realize that the a ttorn eys have p r e -s e ­

lected  our sample knowing the contents of th ese  cases and that th ey  

would do the same for the more media celebrated  c a se s . T his stu d y  

might be view ed as a te s t  of su rv ey  u se fu ln ess  over and above the  

selection  prow ess of a ttorn eys! U sing su rv ey  inform ation to help select  

jurors in mundane cases has failed th is te s t  and the burden  of proof 

regard in g the e fficacy  of the sc ien tific  ju ry  selection  procedure still 

r ests  on the shoulders of th ose who would use it .

In Conclusion

As noted earlier , Etzioni (1974b) a ttack s the v e ry  ex isten ce  of sc ien tific  

jury selection . Many of the published  answ ers to Etzioni are not 

resp on sive  to the q u estion s he ra ise s . To say that jury selection  is not 

infallible is not to d isp u te  E tzioni's th e s is . He makes v ery  clear the  

fa llib ility  of the scien tific  jury selection  tech n o logy . He m erely claims 

that it in creases the likelihood of rece iv in g  a favorable verd ict and 

th erefore in ter feres  w7ith the normal w orkings of the CJS; a rebalancing  

of the sca les to the even tu a l detrim ent of the v e ry  groups the selection  

originators such as Jay Shulman p rofessed  to be h elp in g . Etzioni sta tes  

that notorious ind ividuals and the w ealthy will be helped in th eir  jury  

tr ia ls , while the v a st majority of trial particip ants will be handicapped.
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I am p leased  to report th at the change in likelihood that Etzioni 

pred icted  does not, in fa c t, e x is t . A nother poor resp on se  to be sure; 

but I fee l the danger is  not in more accurate ju ry  se lec tio n s , but in 

changing the legal system  based on the resu lts  of questionnable  

s tu d ies . In some r esp ec ts  th is stu d y  can be considered  a reaffirm ation  

of our jury system . The failure to show a stron g  relationsh ip  betw een  

juror a ttitu d es and behavior in the ju ry  room su p p orts  the u se fu ln ess  

of voir dire in jury selection  and argu es aga in st th e alw ays p resen t

proposals to change jury trial proced ure in th e name of e ffic ien cy  or

fa ir n e s s .

T hibaut & Walker (1975) have argued that if the ad versary  system  is 

fau lted  because of the unfair advan tages it con fers on the rich and 

pow erful, it is the socie ty  which is  to blame not th e judicial system .

B eing rich and powerful is  an advantage in ev er y  one of our

en d eavors, in ev ery  asp ect of our so c ie ty . T h is is not a ju st so c ie ty , 

it is (h op efu lly ) a society  becom ing ju st. Instead  of changing our lega l 

p roced u res, what must be done is somehow to en su re  equal resou rces to  

the litigan ts involved .



Appendix A

JUROR SUR VET

prepared bp

The Department of Psychology 
Brooklyn College, C.U.N.Y.

PLEASE PUT A CHECK IN THE BOX FOR TOUR ANSWER
DO NOT WRITE 
IN THIS SPACE

During th is  sess io n , vere  you ever ca lled  In 
to  Jo in  a panel fo r Jury se lec tio n ?

Hov many times were you brought In th is  
sessio n  and questioned about serving as a 
Ju ro r In a crim inal case?

Were you seated as a ju ro r /a l te rn a te  In a 
crim inal case during th is  session?

I f  you served as a Ju ro r o r a l te rn a te ,  how 
many casea did you hear and d e lib e ra te  on?

I f  you vere not seated as a Ju ro r, can you In d ica te  who was responsib le 
fo r  excusing you?

j | The Judge I I
I The defense ! I
I The prosecution

□ □ □
YES NO

□ □
□  

□

□ □

Don1t  know who
D oesn't apply , I  vas a ju ro r

IF YOU SERVED. PLEASE FOCUS ON YOUR LAST CRIMINAL JURY CASE 
WHEN ANSWERING THE FOLLOWING QUESTIONS. IF YOU DID NOT 
SERVE ON ANY CRIMINAL JURY FOR THIS ENTIRE SESSION, PLEASE 
SKIP THE FOLLOWING QUESTIONS AND BEGIN ANSWERING THE QUESTIONS 
ON PAGE 3 (QUESTION 20).

What was the defendant charged w ith in your t r i a l ?  (Describe)

Did the defendant te s t ify ?

Did any lav  enforcement agents te s t i f y  in 
your e r ia l?

How long vas your ju ry  t r ia l?

□ □
YES NO

□ □
YES

11

12

14 15



PLEASE FOCUS CK THE PRINCIPAL DEFENDANT IF THERE VAS 
MORE THAN ONE.

1 0 .  D efendant'* sex:

11. Defendant'* age:

- 12. Defendant wa*

13. D efendant's occupation:

□ □
KALE FEMALE

White | I Spanish American
Black |____ | Other
Aslan American

(sp ec ify )

NOW, RECALL THE JURE DELIBERATIONS AFTER THE TRIAL 

14. What wa* the r e iu l t  o f the f i r s t  vote taken by the ju ry : 

Number voting g u il ty  _ _ _ _ _ _

Number voting  not g u il ty

Number n eu tra l _ _ _ _ _

u. t »  □ □ □
GUILTY NOT CUILTY NEUTRAL

16. What was the f in a l  vote taken by the Jury:

Number voting g u ilty  _ _ _ _ _ _

Number voting not g u ilty  

17. You voted: □ □
CUILTY NOT CUILTY

IB. How long did your Jury d e lib e ra te  before  reaching 
a v e rd ic t?

DO NOT WRITE 
IN THIS SPACE

17 IB

19. As you now examine your fee lin g s about your vo te , how vould you ra te  
your fee lin g s on the fo llo v in g  s c a le . (P lease c ir c le  a number)

□□
19

20

21 22

23 24

25__ 26
27□

28 29

! I
30 31□ 32

33 34 35

36 37 3S

01 10X 2 OX SOX 4 OX 50X 60X 70X BOX 90X 100X
I  have no X'm abso lu te ly
confidence co n fiden t th a t

th a t I  made I  «*<*« the
the r ig h t  rlgjht d ec ision
decision
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PLEASE CHECK THE BOX FOR YCUR ANSWER.

t o  Hove you ever been a v ic tim  o f a crime?
I

i l .  Haa anybody l a  your fam ily been a v ictim  
o f  a crime?
Deacrlbe re la tio n sh ip  _ _ _ _ _ _ _ _ _ _ _ _ _

□
YES□
YES

□
HO

□
DO HOT WRITE
a  m i s  space

22. In  rrfmHnu? cases the '.udge t e l l s  the  Jury th a t  the defendant has 
to  be proven g u ilty  beyond a reasonable doubt. Regardless of the 
la v , many people fe e l th a t  the defendant has to  prove h im self 
innocent I f  he Is  to  be a c q u itte d . I f  you s i t  as a ju ro r  you vould

Want the defendant to prove h is  innocence 
Want to  hear both sides t ry  to  prove th e i r  case 
Follow the ju d g e 's  in s tru c tio n s

FOR THE FOLLOWING, PLEASE CHICK HOW MUCH YOU 
AGREE OR DISAGREE WITH THE STATEMENT.

□  »

□

Agree
Very
Much

Agree
Some
What

Disagree
Some
What

Disagree
Very
Much

23. I f  the  a u th o r i t ie s  go to  the troub le  
to  b ring  someone to  t r i a l ,  he is  
probably g u il ty . □ □ □ □ □

24. When businessmen ge t caught breaking 
the la v , they are  u su a lly  ab le  to  buy 
themselves ou t of tro u b le . □ □ □ □ □

25. Foor so c ia l cond itions are  the cause 
o f  crime. □ □ □ □ □

26. The p e rso n a lity  and conduct o f  the 
lawyers can o ften  a f f e c t  a ju r o r 's  
op in ion . □ □ □ □ □

27. The ju ro r  i s  o ften  Influenced by the 
Judge in  making up h is  o r her mind. □ □ □ □ □

28. I f  one ju ro r  bolds a d i f f e r e n t  p o in t o f 
view from the foreperson and the r e s t  of 
the Ju ro rs , th a t Ju ro r should go along | I 
w ith  the m ajo rity . 1 1 □ □ □ □

29. Testimony o f an accomplice to  a crime 
should g en era lly  be d isb e liev ed . □ □ □ □ |------- 1|_|

30. Every person should have complete 
f a i th  in  God. □ □ n □ □

□ 41

42

43

44

45

46

47

48

49
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DO NOT WRITE 
' IN THIS SPACE 

Agree Agree D isagree Disagree
Very
Much

Some 
. What

Some
What

Very 
Mich j

h . S ing le  women vho have had In tim ate  
re la tio n sh ip s  v i th  more than one man 
tend to  be un truecoorthy . □□ □ □ □ »

32. The Judge In a t r i a l  Is  the b e s t 
person to  deelJe  vbat r e a l ly  happened. □□ □ □ o

S3., The death penalty  Is  more e f fe c tiv e  
than a l i f e  sentence v ith o u t paro le  la  
keeping people from eotmaicclag su rd e r. □□ □ □

34. Statem ents made by e i th e r  a tto rn ey  
during  a t r i a l  a re  im portant p a rts  of 
the  evidence. □□ □ □

35. In  o rder to  reach a v e rd ic t  o r find ing  
a Ju ro r must be ab so lu te ly  c e r ta in  th a t 
the evidence supports the fin d in g . □□ □ □ 1-------11_I54

35. Defendants In  a crim inal case should 
be requ ired  to  take the v itn e s s  s tan d . □□ □ □ o

3’ A good ju ro r  can u su a lly  spo t the 
m otives o f a p a rty  to  a t r i a l  by 
observing h is /h e r  appearance. □□ □ □ o

38. Obedience to au th o rity  Is  the most 
Im portant v ir tu e  ch ild ren  should lea rn . □□ □ □ ...... ■■ 1

39. When a t  home a Juror w ill  o fte n  times 
d iscu ss  a ease. □□ □ □ □»

40. Testimony about the re p u ta tio n  of a 
v itn e s s  Is  lm pcrtnnt evidence of the 
f a c ts  in  a case fo r .a Ju ro r. □□ □ □ o

41. P o lice  should net h e s i ta te  to  use 
force to  m aintain o rder. □□ □ □ I_____i60

42. Finding a defendant not g u ilty  means 
th a t  he /she  Is Innocent o f the crime. □□ □ □ □«

43. A person vho f a l l s  to re p o rt to  the 
p o lice  on the a c t iv i ty  of someone 
e lse  Is probably equally  g u il ty . □□ □ □ 62

44. I  g en era lly  assume th a t vhen a lav  
enforcement o f f ic e r  t e s t i f i e d ,  he i s  
le s s  l ik e ly  to t e l l  the t ru th  than 
ocher w itn esses .
A v itn e ss  vho takes the 5th amendment 
(re fu se s  to  te s t i f y )  i s  probably 
h id ing  h is  g u i l t  o f a crime.

4 5 .
□
□

□
□

□
□

□
□ □ 

□
O' 

O'
*> 

u
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BACKGROUND DATA
DO NOT WUTJS 
S i  x g z s  SPACE

KEASE ANSWER THE FOLLOWING QUESTIONS AS HONESTLY AS. TOO CAN. 
REMEMBER, THESE QUESTIONNAIRES ARE TOTALLY ANONYMOUS. TOO 
HAT CHOOSE NOT TO ANSWER ANT QUESTION: HOWEVER, TO GIVE OS
AN ACCURATE MEASURE, ALL QUESTIONS SHOULD BE ANSWERED.

46. The o rg a n iz a tio n  I  work fo r  employs the fo llow ing number of people.

S e lf  employed 
Under 10 
10-30

47. Are you In a superv iso ry  p o s itio n ?  -

48. How many people do you superv ise?

40. What newspaper do you read re g u la r ly ?

50. In  what se c tio n  o f  New York do you liv e ?

30-100
More than 100 
More than  1000

□ □
YES

51. Do you: Own a house 
Rent
Own a coopera tive  or condominium

52. How old a re  you?

S3. Wbat i s  your m a rita l s ta tu s : M arried
S ing le
Separated B  Divorced 

Widowed

54. Hov such schoo ling  have you completed?

55. What i s  your sex?

56, What ls/w as your occupation 
(MALES CHLY)

None, o r High School Incom plete 
H i-h School complece 
College incom plete or two year degree 
Four year co lleg e  complete 
Two year te ch n ica l collegw
Graduate or p ro fe ss io n a l school complete  or  încomp le te

MALE FT3ALK

What ls/w as your occupation 
(FEMALES ONLY)

L>

l~ T
67 6o

□  "
□  »

o
i— r~

72 73

o

□"
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57. How could you c e l l  me L£ your apouee la :  
MILES DESCRIBE WIFE

DO HOT WRITE 
IN THI3 SPACE

78
FEMALES DESCRIBE HUSBAND

! Employed Student Bi^loyed
| Unemployed Housewife Unemployed

lZ j R etired Does not apply R etired

S tudent 
Does nbc
*pply

58. Whet la  your re lig io n ?

59. How o ften  do you a tten d  re lig io u s  se rv ices?

More than once a week I I Once a  month or le ss
Weekly I I Never
Several times a month

60. Everybody i s  an American b u t vhac country does 
does your fam ily o r ig in a lly  come from? ___

61. Do you belong to  any so c ia l or c iv ic  
organization? □ □

TES NO

62. Could you p lease t e l l  me your approximate to ta l  annual fam ily income. 
(What group does i t  f a l l  in to ? )

Under $5,000 ! I $15,000 to  $25,000
$5,000 to  $9,000 I I Over $25,000

  $9,000 to  $15,000

63. Could you p lease c e l l  me what p o l i t i c a l  p a r ty  you u su a lly  supported 
in  the past?

Republican
Democrat
L ib era l

Independent 
Conservative 
Other ______

(sp ec ify )

64. Have you ever been ca lle d  to  serve as 
a Ju ro r before':

65. Have you ever served as a ju ro r  before?

□
'edera!□

66. I f  served as a Ju ro r, vas i t  
a fed e ra l or s ta te  case?

□
.YES□
YES

□
Federal S ta te

□
NO□

67. Was i t  a crim inal or c iv i l  case □
Crim inal C iv il Both

o

□ »

□ ’

□ *

E>
□ “

□ 13

-140 -



DO HOT WRITE 
IN THIS SAACZ

S3. Are you: White
Black
Asian American 
Spanish American 
Other __________

(spec ify )

69. Is  English your n ative  language? □ □
YES NO

□ 14

AGAIN, THANK YOU VERY MUCH FOR YOUR COOPERATION

-141
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