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Abstract

CONVICTION PRONENESS AS A PREDICTOR OF SWORN JUROR

DECISIONS
by
Eli Baker
Adviser: Professor Robert Buckhout

Scientific jury selection is the application of social science knowledge
and technology to the courtroom trial. Seemingly successful, but never
empirically tested, there are questions concerning the efficacy of this
technique. The substantive content of jury research has been devel-
oped primarily through the use of the jury paradigm under experimental
conditions. Poor replicas of actual trial conditions have generated
conflicting and questionable conclusions. Moreover, sworn jurors are
not randomly selected from the general population, and research
conducted with samples of the general population produce results not
applicable to actual sworn jurors who have been chosen through ordi-
nary courtroom routines.

This study analyzed data from questionnaires returned by 365 sworn
jurors who had actually sat on criminal trials immediately prior to their

responses at the Federal Court, Eastern District of New York. These
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jurors were randomly split into exploratory and validation samples. A
conviction score was generated as a function of the respondent jurors'
reported pre-deliberation vote and the vote breakdown of the juries of
which they were members. A conviction proneness proxy was created
from the attitude questions. Stepwise regressions and other explora-
tory procedufes were used to derive a prediction equation of conviction
proneness.

This study demonstrated that although a stable conviction proneness
proxy can be derived from demographic data and attitude data not
related to a specific case, it cannot reliably predict the conviction
behavior of real jurors across samples, r = .09, one-tailed p>.10.
Furthermore, the conviction behavior of the real jurors in the validation
sample could not be predicted from the equation developed in the
exploratory sample despite the inclusion of actual trial related variables,
r = .09, one-tailed p>.10. Finally, a fundamental assumption of scien-
tific jury selection that there is a predictable relationship between jur‘or
conviction proneness and juror conviction behavior remains uncorrobo-
rated by a non-significant correlation for the two measures used in this
study, r=.06, p>.10.

The failure to predict the behavior of sworn jurors using scientific
jury selection techniques suggests that these techniques do not help

attorneys predict juror verdicts in ordinary criminal trials.
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Introduction

The jury system is being challenged. Research has shown that non-ev-
idential factors influence jury verdicts (Gerbasi, Zuckerman, & Reis,
1977), and the publicized successes of 'scientific jury selection' have
reinforced this view of the manipulable juror. Scientific jury selection
as recently developed and practiced involves conducting surveys and
interviews of the potential juror population (registered voters in most
cases) to create profiles of favorable and unfavorable jurors. These
profiles are then used to modify in-court evaluations of prospective
jurors by psychologists and attorneys; and have led to seemingly
astonishing reversals of expected verdicts in such media celebrated
cases as the Harrisburg seven (Shulman, Shaver, Colman, Emrich, &
Christie, 1973), the Angela Davis trial (Sage, 1973), and the Mitchell-
Stans trial (Zeisel & Diamond, 1975).

This marriage of law and social science methodology raises important
questions: should social scientists evaluate questions of law? should

social scientists intervene in actual trials and influence trial outcomes?

The successes of jury selectors led Etzioni to write a widely cited
essay in the influential Washington Post deploring the intrusion of
science into "that venerable traditional institution of being judged by a
jury of one's peers." He argued that

the impartiality of the jury is threatened because defense
attorneys have recently discovered that they can manipulate
the composition of the jury by the use of social science
techniques, so as to significantly increase the likelihood

that the defendants will be acquitted (1974: p. 28).

_1_



Scientific jury selection is an expensive and time consuming process.
Survey experts, an army of interviewers, data collators, expensive
computers, statisticians, and psychologists are needed to collect, inter-
pret, and use the information. Etzioni continued:

Clearly, the average defendant cannot avail himself of such

aid and, therefore, the net effect of the new technique, as

is so often the case with new technology, will be to give a

leg up to the wealthy or those who command a dedicated

folowing. This is hardly what the founders of the Amer-

ican judicial system had in mind (p. 30).
Etzioni warned the creators and perfectors of this technique that,
instead of the democratization of the jury system which they seek, they
are‘refining a two-edged tool which will subsequently be routinely used
by the state in its prosecutions, and the wealthy in its defenses.
Etzioni took the position that no knowledge is preferable to knowledge
which can be used to subvert the criminal justice system (CJS); there
is a precarious balance of interests involved here which social science
should not disturb,

Investigations go forward, but there is a continuing debate between
the jury researchers and the Etzioni viewpoint which is cited and
answered in almost every study and review. The jury researchers
emphasize the need to critically examine

all aspects of our society in order to ensure the fair distribution of
resources (e.g. Van Dyke, 1978); they claim that they are doing

systematically what lawyers have always been doing haphazardly (e.g.

'Berk, 1976; Christie, 1976); that the government has been using secret
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sources of information and jury selectors are just trying to redress the
imbalance (e.g. Moore, Jr., 1974); and, besides, jury selection doesn't
really work (e.g. Saks, 1976a).

While the Etzioni-jury researcher debate may be decided on the
basis of community priorities, there are more mundane but quite impor-
tant scientific problems of the validity and generalizability (Campbell &
Stanley, 1963) of jury research which can be investigated empirically.
Is the extensive body of empirical knowledge we are now accumulating
reliably accurate in its findings? Does jury selection really work?
Jury deliberations are shielded from scrutiny by tradition and law,
thereby undermining the research process and leading to questionable
re-creations of jury trials for experiments (the mock jury trial) which
may lead to incorrect conclusions. Are these results informing us about
real life conditions or are they only theoretical estimates of general
behavioral processes generated through the use of a convenient jury
paradigm?

These are serious questions for jury researchers. Spurious results
may lead to dubious reformations of traditional procedures to the detri-
ment of society. The right to a jury trial is guaranteed, but its form
is are mutable. It would be unfortunate if these legal procedures were
modified in the light of poorly executed science and questionable
results. Konecni and Ebbesen, two social scientists who have studied

legal questions, feel that
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erroneous information obtained by scientific methods (and
therefore having an aura of truth) is more harmful than no
information at all, especially when issues as sensitive as
legal ones are being dealt with, and people's futures are
quite literally at stake (1979; p. 68).

Several Supreme Court decisions have cited and used social science
studies, and there probably will be a continued and even closer rela-
tionship with legal opinions informed by empirical investigations. As a
result of this interactive relationship between legal proscriptions and
empirical investigations a higher proportion of females are now serving
as jurors, more blacks have been empaneled, and the median age of the
jurors is steadily approaching the population median in most jurisdic-
tions; the description of the average jury as white, middle class, and
middle aged is becoming less and less accurate (Van Dyke, 1977). As
research findings become more acceptable and influential in the courts,
the burden of responsibility for these findings will become correspond-
ingly greater. The easy answers to complex questions which have
proliferated in the recent past (see Ballew v Georgia, 1978 for a body
of spurious research on an important legal question) should be tested
under real conditions before their substance be considered 'scientific.'

The present study analyzes data from questionnaires administered to
real jurors who have actually sat on criminal trials immediately prior to
their responses at the Federal Court, Eastern District of New York,

located in Brooklyn, New York. Our primary purpose was to evaluate

jurors on a dimension of favorability to the defense using the wusual
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statistical techniques available to the jury selectors to answer the
question: Can social and psychological survey information predict juror
votes in mundane criminal cases? Our information was much more
complete than that which is ordinarily available to jury selectors since
we have extensive data on actual jurors rather than just a sampling of
the population from which they are not randomly chosen (because of
conditions explained below). We then compared the predicted wvotes
with those actually delivered, weighted by the ambiguity of the cases.
Secondly, we tested a scientific jury selection model which utilizes all
the information contained in our questionnaire. And, finally, we tested

the assumptions implied by the use of scientific jury selection.

The Jury Trial
In jury research the emphasis is on the extraneous influences which
may affect the juror; evidence is rarely mentioned. To appreciate the
problems involved in doing meaningful jury research, one has to know
the actual operation of the jury trial because it has a number of

features which experimental work often ignores.

History, Tradition, and the Supreme Court
The jury trial has a long and somewhat hallowed tradition. Born in
England as a check to official persecution and exported along with the

colonists and English common law, it has flowered in the United States
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6
with about 150,000 criminal jury trials tried in the U.S. yearly (Elison
& Buckhout, 1981).

The landmark case in English Common Law is commemorated by a
plaque hanging in Old Bailey Court, London:

Near this site William Penn and William Mead were tried
in 1670 for preaching to an unlawful assembly in Grace
Church Street. This tablet commemorates the courage and
endurance of the Jury Thos Vere, Edward Bushness and
ten others who refused to give a Verdict against them,
although locked up without food for two nights and were
fined for their final Verdict of Not Guilty.

The case of these Jurymen was reviewed on a Writ of
Habeas Corpus and Chief Justice Vaughan delivered the
opinion of the Court which established 'The Right of Juries'
to give their Verdict according to their Convictions (Moore,
1973).

And in our public schools, jury nullification (the jury does not
have to follow the judge's interpretation of the law) is symbolically
enshrined in the Zenger Trial: a jury overtly disregarded the law by
declaring J. P. Zenger 'not guilty' even though he was technically
guilty of publishing libelous statements (the jury believed the state-
ments true, and saw no harm in declaring the truth).

Jury forms and procedures are legislated by state bodies and the U.
S. Congress. The legislative intent is carried out by the administrative
arms of the relevant courts, but the intent and actual operations are
subject to constitutional constraints as interpreted by the Supreme

Court. While there are wide variations in jury practice and usage (For

instance, Kalven & Zeisel (1966) report that 74% of defendants waive
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jury trial in Cox1nect§cut, while none waive in Montana.), it is the
Supreme Court which decides what is considered within the bounds of
proper jury procedure and its decisions frequently outline our areas of
research. Supreme Court decisions are often based on assumptions on
how jurors will act in particular situations; these assumptions can be
accurate to differing degrees (Buckhout, 1978; Saks, 1974).

For example, Justice White in Apodaca v Oregon (1972) based the

majority decision that unanimity is not required in felony cases upon
the proposition that majority opinion jurors will listen to those in the
minority and pay due considerations to these opinions. In his dissent,
Justice Douglass questioned the validity of that proposition and
appealed to the reality of juror prejudices and time pressures. Here is
obviously a testable proposition. And, in fact, there are a number of
studies that subsequently addressed this question with the inescapable
conclusion that Justice Douglass' judicial intuition was more realistic:
When sufficient votes were garnered to render a verdict, the minority
opinions were substantially ignored (e.g. Buckhout et al, 1977; Davis,
Kerr, Atkin, Holt, & Mark, 1975; Foss, 1981). The right to jury in
criminal trials is guaranteed by the sixth amendment to the constitution;
however, the rules under which these juries operate are negotiable and
derived from common law and ongoing experience. There are, in the
United States, many different judicial systems, each having its own set

of procedures, each following the dictates of its own lawmakers, each

e - W et L



8
appealing to its own version of common-sense knowledge, and each
conforming to the broad outlines set by the grand arbiter, the U.S.
Supreme Court.

Present day procedures result from a series of slow and traditional
reforms. Shapiro (1969) makes the argument that judicial decisions are
not revolutionary but evolutionary. Not all alternatives are considered,
only those most compatible with the status quo. Failure of the status
quo leads to a search for alternatives. The first satisfactory alternative
is usually chosen. Judges, theoretically, have freedom of choice (as do
wielders of power in any organization); but in the real world the
choices are narrowly confined. The Supreme Court never required

random seleclion of jurors until congress passed the Jury Selection and

Service act of 1968! It wasn't until 1930 (in Patton v U.S.) that the

Court decided that a defendant could waive a jury trial in Federal
Court. And it was only 16 years ago that Kalven and Zeisel (1966)
could write: "It has never been decided whether the Constitution as a
matter of due process, requires trial by jury for all criminal cases"
(p.15).

The notion that the jury should be representative of the community

was first mentioned in Smith v Texas (1940), and expanded in Glaser v

U.S. (1942). While the majority held in Swain v Alabama (1965) that

"an imperfect system [of selection] is not equivalent to purposeful

discrimination" (Justice White, p. 208), it was Alexander v La (1972)
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which laid down the "opportunity to discriminate" rule which further
institutionalized the random jury selection that allows no such opportu-
nity.

The Supreme Court frequently reflects the concerns of American
society through its decisions on current contested cases. The fight for
racial and social equality in the United States and the divisions engen-
dered by the Vietnam war concerned social scientists who became
involved in jury research and actual jury selection in celebrated court
cases (Berk, 1977). This is not to imply that the Court had, wuntil
very recently, taken social science research seriously; Buckhout enti-
tled his January, 1977 essay: The U. S. Supreme Court vs social
science: the jury (emphasis added). Policy makers seém to use
research to justify decisions they would make anyway (Weiss, 1970).
Research is too often removed from reality, and too often testing some
small effect while neglecting others equally important. Findings which
conflict with what persons "know" in their day-to-day life (Meehl,
1971), do not enhance the research-policy relationship. Saks (1974), in
reviewing some of the important decisions dealing with juries in the
previous ten years, remarks that the Supreme Court's social science

scholarship was of particularly poor gquality. In Williams v Florida

(1970), the Court decided that the size of the criminal jury can be
determined by the state. Saks argues that the six studies cited by the

Supreme Court majority were all methodologically unsound with one
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particular study finding contrary to the Court's interpretaton. Refer-
ring to the Asch studies of conformity, Saks says,

this is a classic and widely known finding in social psycho-

logical research on conformity. The presence of an ally is

one of the most powerful known facilitators of minority

resistance to conformity pressure (P. 19).
The study cited by the Court actually demonstrated, congruent with
Asch's findings, that it is the absolute number of dissenters which
makes likely a body of resistance; the Court held that it was the
proportionate number of dissenters which was important, based its
decision on the misinterpreted findings and tangentially generated an
entire industry devoted to testing the differences between six and

twelve person juries.

In Ballew v Georgia (1978) the Supreme Court reversed its neglect

and distrust of jury research findings. On the basis of a rigorous
review of social science research, the Court Ilimited Williams by
declaring that a minimum of six jurors is required when a defendant is
subject to a substantial deprivation of liberty. Actually the weight of
evidence was that 12 person juries were fairer than six person juries;
but the Court used these findings to draw a line different from where
the researchers thought the line belonged. The Court searched the
social science literature for applicable jury size studies and found the
entire field plagued by non-findings resulting from the one-sidedness of
the trials presented to mock juries. Lack of verdict variability among
the jurors led to support of the null hypotheses of no differences in

verdicts due to the differences in the size of the juries.
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On the basis of impressive critical reviews (Lempert, 1975; Saks,
1977) and well done purely statistical evaluations of jury size effects
(Friedman, 1972; Nagel & Neef, 1975), the Court discarded the results
of some poorly conceived research and decided that the interests of
defendants (and especially minority defendants) were not sufficiently
protected in juries with less than six members. In his concurring
opinion, Mr. Justice Powell was less than impressed.

I have reservations as to the wisdom -- as well as the
necessity -- of MR. JUSTICE BLACKMUN'S heavy reliance
on numerology derived from statistical studies. Moreover,
neither the wvalidity nor the methodology employed by the
studies cited was subjected to the traditional testing mecha-
nisms of the adversary process.

Despite the well defined problem in Ballew, the Court found it diffi-
cult te explicate matching, well defined answers in experiments
expressly designed to test the difference between six and twelve person
juries. 1% is ironic that both the appellant and respondent supported
their case with empirical findings from published studies. Apart from
its substar ive import, this decision justified the torrent of research
unleashed by previous decisions on jury size; and very strongly implied
the continued dependence of the Court on scientific studies of jury and
juror behavior.

The Supreme Court often poses the questions for our research.
However, because of legislative constraints and generalization problems

with mock jury research (Bray, 1976; Foss, 1975; Gerbasi, Zuckerman,

& Reis, 1977), illuminating answers are not readily forthcoming.
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Selecting the Jury Pool
In order to guarantee that jurypools (that body of potential jurors from
whom the actual sitting jurors are chosen) represent a "fair cross-sec-

tion of the community," The Jury Service and Selection Act of 1968

(hereinafter called the 'Federal Act') mandates random selection of
prospective jurors from representative lists of citizens in each Federal
District. The Federal Act requires the use of voter registration or
voter lists, and suggests the use of other compilations (auto registra-
tion, auto licenses, utility records etc.) when necessary to ensure
representativeness. In conformance with the Federal Act, the Federal
Court, Eastern District of New York (our research setting) located in
Brooklyn, New York, creates a master jury wheel for juror selection.
every four years wusing the registration lists of the presidential
election.

A particular jury hearing a particular case need not be representa-
tive of the community, but the master wheel from which jurors are
randomly chosen must be if the selection procedure is to conform with
federal law.

Prior to 1968, selection procedures in the Federal as well as the
state courts were more or less arbitrary with jurors often 'recommended'
by someone of community standing (the Key Man system). These and
similar selection procedures led to non-representative jurypools with the

systematic exclusion of minorities, poor, young, old, women. Typi-
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cally, the jurypools were male, white, middle-class with average ages of
over 40 (Van Dyke, 1977).

Beiser (1973) compared federal and state courts in Rhode Island,
both of which were using the same voter registration lists. The state's
jury commissioner maintained investigators who visited each potential
juror at home. Consequently there were systematic differences in age
and sex variables (the two that Beiser examined) between jury panels:
the state had a significantly higher mean age and significantly more
males. Some states still use the key man or similar systems but most
now follow the recommendations of the Uniform Jury Selection and
Sefvice Act, a suggested procedure for state courts which was modelled
after the Federal Act. The two jury selection acts now provide for the
most representative jurypools in jury history (Van Dyke, 1977) with
demonstrated effects. For example, Ginger (1971) reports a substantial
decrease in the conviction ratio in Baltimore since the replacement of
elite 'Blue Ribbon' juries with 'Blue Collar' juries.

However the representativeness issue is far from settled (Simon,
1973; Van Dyke, 1977).

Beiser argues that voter registration lists are not necessarily repre-
sentative because many groups do not register in the same proportion
as their occurrence in the population: blacks, hispanics, the young,
the old. Van Dyke (1977) reviews a number of studies which support

Beiser's contention.
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The selection of names for the master jury wheel is the first stage
of jury selection. Other potential and actual sources of bias to fair
representation occur at later points. In a study of a jury selection
process essentially similar to that used in most federal courts, Alker,
Hosticka, and Mitchel (1976) take census data for the area concerned,
allow for all possible excuses and excevptions at each stage of the
federal selection procedure and end with a final jurypool of 15,930
randomly selected wvenirepersons. This model of an ideal sample of
randomized venirepersons is then compared to the actual jurypools
selected by the Federal Court of Eastern Massachusetts during that
period of time. Furthermore, comparisons are made at each stage of
the selection process to discover the precise sources of variation.
Alker et al. summarize:
Findings support the hypothesis that the juror selection
process effectively discriminates against the poor, the
young, racial minorities, women, and persons with low and
high educational attainment. Sources of bias are found in
the use of outdated voter registration lists, unreturned

jury qualification questionnaires, and the excuse process.
(emphasis added.)

Additionnally, Alker et al. and Van Dyke argue that such outdated
voter registration lists systematically discriminate against the minorities
and poor because of their greater mobility -- they change residence
more often.

The Federal Act mandates a new master list randomly selected from

voter registration every four years. During that four years the list is
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not updated or modified. Of necessity, the youngest juror selected at
the end of a four year term is 22 years old, compared to the 18 year
old selected at the begiining. The members of the 18 to 22 year group
are not only under-represented on the late jurypool, they are non-exis-
tent.

In a study undertaken to discover the effects of using voter regis-
tration lists for a term of four years, Baker (note 1) compared an
actual jurypool of about 300 selected at the end of a four year term
(the 'late' jurypool) to that of about 300 selected at the very beginning
of a new four year term in Federal Court, Eastern District of New York
(the early jurypool). Differential mobility in population groups should
result in differential representation in these two jurypools selected at
the same point in time but from different voter registration lists; one
freshly chosen, the other 4 years old. The outdated list should supply
an unrepresentative distribution of minority and blue-collar occupational
groups.

These members of the jurypool filled out self-report questionnaires
asking extensive demographic information during their first hour at
court. With over 95% of the guestionnaires returned and usable, Baker
found that there were no significant differences (at the .05 level) for
any of the demographic categories examined except age. After
correcting for the differential age of the selection lists by adding four

years to the age of the early jurypoolers, there were no significant

T o »
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differences at all between the two jurypools. The similarity of the
jurypools selected four years apart indicate that it is not mobility which
leads to the discrepancy between jurypools and voter registration.

In a 1973 study of "The juror in New York City" conducted by a
federal court committee (Simon, 1973) where 73% of the jurors were over
40 years of age (compared to the expected 57%) and 87.8% were males,
the committee notes that "one-half or more of these persons summoned
for jury service never come" (p. xvii).

Leo Levy, the Bronx County Clerk, has reported that "in Bronx
County, we summon 1600 jurors for each two week cycle, of which 400
to 700 actually come" (personal communication, 1981).

The effect of the non-returned gquestionnaire or summons on the
composition of the jury does not seem to have been systematically
investigated. The most effective way of dealing with a jury summons
when one does not want to serve is simply to ignore it. It seems likely
that different demographic groups use this primitive but effective way
of dealing with a jury notice differentially causing even more unrepre-
sentative jurypool distributions and, to some extent, effectively
negating procedures designed to achieve a more representative jury.

The final determinant of unrepresentative jurypools is the easy
availability of excuses. Alker et al. (1976) and Van Dyke (1977) detail
the excuse process which allows many professionals, small businessmen,

and women caring for children under 16 automatic exemptions. More
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important, perhaps, is the availability of excuses for anyone who does
not wish to serve. One merely has to claim one of any number of likely
events: sickness in family, rush time at job, school examinations, etc.

The non-returned jury notice and the easy excuse might very well
be the major causes of non-representative jurypools when using random
selection. There is a continuing disagreement concerning the ideal
composition of the jury: some want a cross-section of thé community;
others a cross-section of responsible individuals. The argument has
been presented that jurypools randomly chosen from voter lists at least
represent those in the community who want to serve (Van Dyke, 1977),
and that the excuse and unreturned notice problem further refine the
list, The courts tacitly support this self-selection process by not
prosecuting those who fail to appear when summoned and never

attempting to verify tendered excuses. Society signifies its approval

by not urging and financing such investigations.

Voir Dire: Selecting a Fair Jury
A defendant has a constitutional right in almost all instances to choose

a jury trial (Baldwin v New York, 1970), but can request a bench trial

(trial by judge only). In cases where the crime is a particularly
heinous one, many defendants choose the bench trial. Additionally,
trials are often avoided because the defendants plead guilty to a lesser
charge with a promise of reduced sentence when the defendant feels his

or her chances of conviction are high.
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When a defendant does choose a jury trial, a panel of prospective
jurors is brought into the courtroom for selection. These prospective
jurors are then introduced to the principals involved in the case
(defendants, prosecution and defense attorneys, judge) and given a
skeletal outline of the alleged crime. If any of the prospective jurors
knows one of the principals, or if for some other reason a prospective
juror feels he or she cannot judge the case fairly, the juror is excused
for "cause."

At this time the reduced panel undergoes voir dire (an expression
usually translated as truth telling), which is the juror questioning
process.

Voir dire is that aspect of the trial which is most diverse and.
negotiable throughout the country, sometimes differing within the same
court. In fact, a particular judge can change the method he or she
generally uses under petition from the attorneys because of some

feature of the trial itself (e.g. Shulman et al., 1973). There are no

. constitutional proscriptions concerning voir dire and its form depends

primarily on custom and judge discretion.

In this community (Brooklyn, N.Y.) the State Supreme Court is
located one-half mile from our research setting. The Federal Court
judges question prospective jurors during voir dire with suggestions as
to emphasis and content from the opposing attorneys. At the State

Court, the questioning is done by the attorneys themselves under the



T TRrs TR

19
watchful eye of the judge, and in civjl cases the lawyers actually
conduct the entire voir dire; the judges do not see the jurors until
after they are selected.

It would be difficult to overstress the importance of voir dire. It
has been said that "in England, the trial begins when the jury is
picked; in the United States, the trial is over when the jury is picked"
(Moore, 1973, p. 134). Various strategies have been developed to
eliminate jurors thought prejudiced against one side or another. It is
at this point that social scientists have recently had some inpact on
jury trials.

Tile avowed purpose of voir dire is to help select a fair and impar-
tial jury. If, under questioning, the prospective juror betrays an
obvious bias, he or she is excused for cause. In addition, the pros-
ecution and defense receive a number of peremptory challenges which
vary depending on the seriousness of the charge. These peremptory
challenges can be exercised to excuse any prospective juror without
explanation.

Jurors are peremptorily excused for a variety of reasons: the
prosecution may feel that the juror has an untoward sympathy for the
accused; the defense that the prospective juror is unduly prejudiced.
Whatever the reason, real or imagined, a peremptory challenge elimi-
nates the prospective juror. Forming an accurate judgment of a

prospective juror's inclination on the basis of his or her responses
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during voir dire is a difficult task for which attorneys have little
training. There is no shortage of advice; but this 'legal scuttlebutt' is
notably lacking any empirical confirmation (Toch, 1961; Penrod, note
1).

However, it is a mistake to believe that selecting a jury is the only
function of voir dire. The jurors are also given a 'feel' of court
procedures. They learn a good deal about the pending case and the
attorneys,and are immunized against opposing arguments. In a sense,
jurors are socialized into the system by voir dire (Blunk & Sales,
1977).

Balch, Griffiths, Hall, and Winfree (1976) consider voir dire a rite
of passage separating the ordinary man-in-the-street from the juror.
This is a socialization process wherein the jurors learn what is expected
of them and how to play their role.

Ideally the juror should set aside most of the decision
making rules of everyday life. He should delay judgment
until all the evidence has been presented. He should not
allow sympathy, personal prejudice, or personality conflicts
to influence his decisions. In the course of deliberation he
should avoid becoming so ego-involved in a particular point
of view that he loses sight of the jury's principal goal --
the discovery of "truth" (pp. 16 & 17).
A content analysis of actual voir dires found that while less than 37% of
the attorneys' and judges' statements concerned the jurors' personal-bi-
ographical characteristics, 43% were instructional in the sense that it

informed the jury panel what was required and expected of them as

:iurors. Most of the instructional questions asked of the jurors (72%)
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demanded a public committment by the juror to some standard of fair-
ness and impartiality. The court with its formality, its impressiveness,
its seriousness, its segregation from the mundane, lends itself to the
acquisition of a demeanor appropriate to the role. Balch et al. claim
that

While it [the voir dire] is ostensibly a means of selecting
unbiased jurors, it may also help create them....prospective

jurors are taught the fundamentals of courtroom procedure
and their role expectations are clarified (p. 19).

Plea Bargaining
In examining jury trials it is important to remember that we are merely
studying the most publicly available feature of the criminal justice
system. Nationally, less than ten percent of felony indictments reach
trial (Elison & Buckhout, 1981), and in some jurisdictions the figures
are appreciably less (e.g., Blumberg, 1967).

Blumberg (1967) observed the workings of courts in or near
metropolitan New York for five years and notes that:

The rules of due process, as expanded and strengthened

by the Supreme Court, are predicated on the existence of

an adversary system of criminal justice.... Unfortunately,

this model of criminal justice does not exist in fact. At

each stage of the process a tacit but erroneous assumption

is made. It is assumed that the accused will ultimately

have 'his day in court.'... As a result, all the screening

agencies in the system of criminal justice move a case along

toward a trial--which seldom occurs (pp. 26-27).
Blumberg claims that, because of plea bargaining, less than four

percent of grand jury indictments in the NYC courts over the fifteen

year period 1950- 1964, for example, were disposed of by jury trial.
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However, despite the jury trials rarity it has an extraordinary effect
felt throughout the system since no one knows which defendant will
eventually have his day in court.

While plea bargaining is constitutionally correct and seems almost
necessary for the continued functioning of an overworked CJS, it leads
to anomalies detrimental to society and to many of the actually innocent
defendants (Finklestein, 1975). 'Those who are guilty receive lesser
sentences as part of the bargain; those who are innocent but accede to
the pressures to plead by promises of suspended or very short
sentences are then labeled as criminals and subject to future harassment
because of their resulting record.

Blumberg says there is

an almost irreconcilable conflict: intense pressures to
process large numbers of cases, on the one hand, and the
stringent ideological and legal requirements of 'due process
of law' (p. xi).

Blumberg reminds wus that organizations and systems consist of
individuals who learn the behavior appropriate to their particular posi-
tion from their interactions with others in the system: the pattern of
expectancies, rewards, and punishments. Blumberg makes no claim that
these phenomena are unique to the CJS; they exist, although rarely
seen with such clarity, in almost all organizations of work (Sofer,
1972). But it is important for others, familiar with such conditions in

their own lives, to realize that these phenomena affect the dispensation

of justice despite the formal and explicit goals of the CJS.
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The Adversary System
While there are slight differences between trial procedures in the many
jurisdictions, the criminal trial has a typical (and sometimes criticized)
adversary format.

The psychologist-lawyer team of Thibaut and Walker (1975) report a
series of interdisciplinary and cross-cultural experiments. Noting that
"the continental judge exercises considerably more control over the
[court] process than does his Anglo-American counterpart" (p. 23),
they investigate the perceived fairness of adversary versus the inquisi-
tory procedures they see as the obvious alternative.

In inquisitory procedures the third party (a judge or judges) has
complete control over the proceeding and the investigation for informa-
tionn; the adversary procedure sets two parties against each other
according to some prescribed set of rules; the control over the investi-
gation of facts and the order and presentation of witnesses is almost
entirely in the hands of the contending parties. Thibaut and Walker
presented cases varying the degree of judge control, participant
control, opportunities to present evidence, the order of their presenta-
tion, and the amount of pretrial bias to students at two locations in the
United States, in Paris, and in Mannheim, Germany (to control for
cultural differences).

Their finding generally support the Anglo-American adversary

system as the procedure perceived fairer by participants and
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observers. The adversary structure favored the party at a disadvan-
tage early in the proceeding by encouraging the attorney to 'even it
up' through further diligent investigation. Furthermore, it is well
known that premature hypothesis forming distorts the perception of
future events and inhibits a search for supporting facts (e.g. Bruner &
Potter, 1964); the adversary structure seems to compensate for this by
some sort of 'reactance' which causes the jurors or judges to search for

contradictory information.

Thibaut and Walker comment:

The adversary role structure therefore seems most congr-

uent with a public policy requiring overwhelming proof

before a verdict can be rendered. In contrast to the

inquisitorial model, the adversary system systematically

compensates for possible sampling error[in the discovery of

facts] (p. 40).
There is a strong recency effect in the presentation of evidence. The
usual primacy effect observed in other circumstances is controlled by
warning jurors of evidence to come and the aforementioned reactance
effect. The ordering of weak to strong in the presentation of evidence
for each side is the most effective and is usually presented that way by
the opposing attorneys, the plaintiff opens and closes the arguments
and counter-balancing is prevented. However,

the traditional Anglo-American adversary trial is remarkably

well arranged to neutralize the ultimate effects of order and

thus to maintain the decision making process relatively free

of this powerful irrelevant influence [recency effects and
guilt emphasis] (p. 66),
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and, at the same time, produces the usual effect in small group
research of greater input and control. Thibaut and Walker report that
these findings hold across cross-cultural boundaries and led to greater
satisfaction of participants and observers in each of their student

populations.

Jury Research

The seminal work in the jury research area is The American Jury by
Kalven and Zeisel (1966) in the sense that, along with the more recent
efforts of the National Jury Project, it is chiefly responsible for the
lately l'enéwed interest in the jury trial by the social sciences. This
book, despite serious methodological difficulties, is a monumental
achievement of the University of Chicago Law School's Jury Project. It
is a non-ending source of hypotheses to be tested and its conclusions
have been cited by numerous judges including several Supreme Court
justices, sometimes on both sides of the case. For these reasons, let
us review this book in some detail.

The Chicago Jury Project received completed questionnaires from
555 judges concerning 3576 jury trials over which they presided.
Agreements and disagreements between judge and jury were noted
(judges were asked how they would have voted if they had had the
responsibility of making the decision). Of the 3576 trials, 1063 disa-

greements between the judge and the jury were recorded. The judges
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were asked to report the reasons for disagreement, and of the 1063,
101 were left unexplained. It is the remaining 962 disagreements, for
which Kalven and Zeisel have a judge's explanation, which form the
universe of cases and supply the data. This book, then, is an
attempted explanation, using the techniques of cross-tabulation and
'reason assessment,' of these 962 disagfeements. Kalven and Zeisel
make the point that the only reasonable alternative to the jury trial is
the 'judge only' trial and this book is a comparison between the two.

In 90% of the disagreements investigated plausible reasons are avail-
able for the reported differences and in only one case does a judge
advance jurors' misunderstanding as a reason for disagreement. A
cross-tabulation of easy and difficult cases shows no differences in the
proportion of disagreements and Kalven and Zeisel conclude that the
jury generally understands the case and what's expected of them, and
that the reasons for disagreement lie elsewhere. This is an important
finding since there has been much written about the purported diffi-
culty of uneducated and amateur jurors understanding the intricacies of
many criminal cases (e.g. Emerson cited in Moore, 1973; Frank, 1949).

In 45% of the cases the jury makes its decision on the evidence plus
one or more other factors. This leads Kalven and Zeisel to three
hypotheses with which they explain the judge-jury disagreements.

1. The liberation hypothesis: the most basic thesis explaining the

findings of this study is that "the jury does not consciously
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and explicitly yield to sentiment in the apparent process of
resolving doubts as to evidence" (p. 165). The closeness of
the evidence 'liberates' the jury to decide on other bases, it
justifies decisions on these other bases, a process which the
jury itself (and, incidentally, the judge too) does not realize is
taking place but which becomes clear when one assesses the
universe of disagreements as a whole.

The credibility hypothesis: "Disagreement arises because one

decider accepts and the other rejects a given item of proof"
(p. 166).

The reasonable doubt hypothesis: "Disagreement arises

because the jury will tolerate less doubt in convicting than will

the judge" (p. 167).

From which follows Kalven and Zeisel's general conclusion:

when the jury reaches a different conclusion from the judge
on the same evidence, it does so not because it is a sloppy
or inaccurate finder of facts, but because it gives recogni-
tion to values which fall outside the official rules.

In his 1970 review of jury research, Erlanger argues that because

of methodological problems "the precision of the Kalven and Zeisel data

ought not to be taken too seriously". Despite this warning the Amer-

ican Jury remains the most influential work in the jury research area.

D T TN
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Juror Recall and Understanding
Herbert Spencer called the jury "twelve men with average ignorance,"
but let's see what the research reports.

Hunter (1935) questioned jurors after trials and concluded that the
'typical' juror does not understand the law relevent to the case being
tried. In 1941, Harvey (as reported in Erlanger, 1970) sent question-
naires to jurors who had completed service. 185 were returned, and
about 40% admitted that they did not understand the judges' instruc-
tions.

More recently (Sigworth & Henze, note 35), seven judges tested
jurors' understanding of the uniform jury instructions in Pima City,
Arizona. 185 jurors had a mean score of 52.06 out of a possible 100;
"Jurors don't understand half of what they're told" (p. 5). Those
without a high school education scored the lowest in the sample, but
those with a wuniversity degree scored only seven or eight percent
higher. Having written instructions available during deliberation
increased understanding, and rewritten instructions for criteria of
simplicity and understandability improved scores substantially.

It seems clear that when individuals are tested for recall and
understanding they fail to do well. And yet, Kalven and Zeisel
conclude strongly that jurors do understand the cases and Simon (1968)
reports that despite personal preference for the Durham rule (regarding

the legal meaning of insanity) jurors understand when instructed to



29
follow the M'Naghten rule. More recent empirical work on juries rather
than jurors (Bridgeman & Marlowe, 1979) does not support the
hypothesis that jurors fail to understand the relevent legal issues.
Group recall is more efficient than that of any individual juror (Kaplan
& Schershing, 1978), and interactions during deliberation probably
helps further the recall and understanding of the jury. Kaplan and
Schersing stress one of the important points supporting the idea of
having a jury decide a case, and of having as large a jury as practi-
cable: different jurors pay attention to different parts of the evidence
and therefore the collective memory of the jury is better than any

individual member, and more influential.

Race and Ethnicity
Percy Foreman is one of the "super lawyers" who have given the lesser
talented some pointers on how to conduct a criminal trial and how to
pick jurors (Dorman, 1969). For example:
You should never allow the defendant to be tried. Try
someone else -- the husband, the lover, the police or, if
the case has social implications, society generally. But
never the defendant (p. 1).

Foreman wants jurors that work with people rather than things; a

truck driver rather than an engineer, a salesman rather than an

accountant.
If a man has never been in a bar -- or was brought up in
a home where a deck of cards wasn't allowed -- he may not

be able to understand some bully who gets full of beer and
then gets killed when he tries to whip the biggest man in
the place (p. 135).
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When complex testimony is to be presented, Foreman prefers
educated jurors. He never allows anyone who has had any contact with
law-enforcement to become a juror. Where long terms are possible he
prefers older jurors who understand the passage of time and how
horrible it could be. He likes his juries to consist liberally of
oppressed minorities: Jews are best; next are Blacks except when
Blacks are on trial; the Irish and Latins complete the list. He avoids
the Nordic types.

Other famous defense counsel have made similar assertions (e.g.
Darrow, 1936; Goldstein, 1967); generally, they advise defense attor-
neys to choose jurors of Latin descent, Blacks, and Jews; and avoid
the non-latin Anglo-Saxon types who are more likely to convict. The
research literature seems to support this position but not without some
dissenting voices.

Reed (1965) sent questionnaires to 432 jurors who had sat on 36
trials which came to a verdict in East Baton Rouge, Louisiana -- the
entire population of deciding jurors during a two year period. After
phone calls and personal wvisits when needed, about 145 wusable
responses concerning criminal cases were obtained from the group.

Southern Louisiana is populated almost exclusively by Cajuns of
French descent (Latins); while Northern Louisiana is populated by
Anglo-Saxons. The court used both of these populations as their
jurypool and provided a naturally occurring between groups comparison

(Cajuns vs. Anglos),
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TABLE 1

Birthplace and Voting of Responding Petit Jurors®

r I
| |
| Voting? l
I Birthplace Guilty Not guilty |
b 1
| South Louisiana 39 44 |
| Not South Louisiana 40 17 |
| |

J

*As reported by Reed, 1965
2X% (1) = 7.4 p<.01

Examining Table 1 for- which Reed has supplied the numbers, we see
that here is strong empirical support for the attorneys' thesis.
Furthermore, Reed reports that prior jury service and Anglo-Saxon
descent were the two most important predictors of a guilty vote:
Anglo-Saxon jurors with previous service were most likely to convict;
Latins with no previous service were the least likely to convict.
Unfortunately, he does not supply this additional breakdown of the data
nor report any supporting statistics,

Field studies by the Chicago Jury Project (Broeder, 1965; Simon,
1967) report similar findings. But laboratory studies present
conflicting results. Mock jurors are usually from similar social classes
and educational backgrounds, a lack of variability which makes differ-
ences difficult to detect. Gleason and Harris (1975) as well as Nemith

and Sosis (1973) support the null hypothesis of no difference between
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black and white racial groups; whereas Ugwuebi (1976) and Miller and
Hewitt (1978) find that each racial group identifies with the alleged

victim of similar race in the production of sentences and verdicts.

Personality Characteristics

Researchers have long been fascinated by the possible connection
between personality and non-evidential factors. A person posited to
have a predisposition to convict is called 'conviction prone,' and the
personality correlates of conviction proneness have been extensively
investigated:

Mills and Bohanon (1980) hypothesized that a person's character
structure influenced his or her juror voting. Character structure was
conceived as '"largely unconscious, typified ways of selecting, using,
justifying, and enforcing rules" (p. 662). Mills and Bohanon, with the
permission and cooperation of the City of Baltimore, sent questionnaires
to former jurors who had actually sat on cases. Matching these self-
reported data with court records, they found character structure
significantly related to juror decisions as well as perceived participation
and effectiveness. Moreover, race, age, education, and especially sex
were found to modify the personality effects (but see Penrod, note 4
for completely different results). In sum, all of the tested factors were
significant, supporting the view of a large majority of jury watchers

who believe the jury affected by various non-evidential factors.
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Authoritarianism. Authoritarianism is a personality construct
hypothesized to accompany undue deference to authority. Adorno,
Frenkel-Brusnswik, Levinson, and Sanford (1950) originally created the
F scale (F for fascism) to measure the construct which has subse-
quently been found to correlate highly with a host of undesireable
personality characteristics: xenophobia, anti-semitism, racism, intoler-
ance and emnity towards low-status groups. Despite the construct's
undeniable shortcomings, Christie has claimed authoritarianism as the
single most important predictor of conviction proneness (personal
communication, 1978), and there is substantial empirical evidence that
high authoritarians are more likely to convict.

In order to discover whether juror decisions differ along a liberal-
conservative continuum, and to test the rigidity of extreme political
views, Boehm (1968) created a new scale, The Legal Attitudes Ques-
tionnaire (LAQ), of ten items, each with three possible answers:
authoritarian, anti-authoritarian, and egalitarian; reflecting right wing,
left wing, and liberal attitudes respectively. Subjects chose the
answers they agreed with most and those they agreed with least,
supplying a score for each of the three political positions: a three was
scored for agree, two for a blank, and a one for disagreement.
Student subjects took the LAQ, heard a case either heavily weighted
towards innocence or guilt, then suggested a sentence for guilt. There

was a significant difference for severity of sentence by type of case
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with authoritarians giving longer sentences when the defendant was

obviously innocent and the anti-authoritarians giving shorter sentences

in the obviously guilty condition. In addition, the authoritarians were
more confident of their verdict.

Jurow (1971) used a number of personality measures to plumb the
connection between belief in capital punishment and verdict preferences
for a group of mock jurors who listened to two tape recorded recrea-
tions of murder trials. He concluded that the LAQ@ was the best
predictor of 'conviction proneness.'

Mitchell and Byrne conducted two studies investigating the relation-
ship between the jurors' irrelevent evaluation of a defendant's attrac-
tiveness, their legal-judicial decisions, and the relationship to authori-
tarianism. In the first experiment (1973) 139 college students were
measured on an acquiescence free F scale prior to the reading of a case
where an attractive or unattractive fellow student purportedly stole an
examination. As predicted there was an interaction for authoritarianism
and the attractiveness of the defendant: low authoritarians did not
allow the attractiveness of the defendant to influence their judgments of
guilt or recommended punishment; high authoritarians gave more severe
judgments to the unattractive defendant and felt less certain of the
guilt of the attractive defendant.

In their next reported experiment, Mitchell and Byrne (note 3) then

investigated the possibility that high authoritarians do not ignore
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biasing information when instructed to do so by a presiding judge,
while low authoritarians do. The theoretical prediction is not so clear
when one considers that high authoritarians are more subject to experi-
mental demand characteristics (Ruben & Moore, 1971) and more submis-
sive to persons of authority (Adorno et. al., 1950). This second study
tests the alternate hypotheses generated: high authoritarians can not
separate their subjective feeling about a defendant despite a high status
person's (the judge) clear instruction; high authoritarians would follow
the instructions of the high status person, and the low authoritarians
would not. Once again about 140 college students constitute the sample
for this experiment. They read a modified version of a negligent
homicide case originally used by Landy and Aronson (1963), and then
read either biasing negative or positive testimony; with no instructions,
or instructions by the judge to ignore, or instructions by the judge to
pay special attention; generating a 2x2x3 factorial design: high or low
authoritarians, positive or negative biasing, no instructions, or
instructions to ignore or instructions to attend. Subjects supplied the
dependent measures by rating certainty of guilt on a seven point scale,
recommended length of sentence, decided when defendant should be
eligible for parole on a ten-point scale (it is much easier to analyze
interval data in these factorial designs); and then rated the defendant
on 13 evaluative bipolar adjectives. Authoritarianism was measured on
the same type of scale as in the previous experiment.

The authors note that
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since completion of the simulated trial experiment took less
than the students' required hour of participation for this
experiment, they were asked to complete a general opinion
survey for another research project (p. 8, emphasis

added).

Despite the basic construct of authoritarianism being the deference
to persons of authority, the high authoritarians did not do as
instructed by the high-status judge (apparently assigned status in a
written summary can not simulate the power of attending a high status
person in the full majesty of his or her courtroom). High authoritar-
ians recommended more severe sentences, paid more attention to
negative biasing information, and could not separate their evaluative
judgments from their "legal-judicial decisions."

The authors conclude by suggesting the possibility of real trialsA
with real judges influencing people differently from such a simulated
trial since "verbally simulated trials cannot make salient many situational
influences which might be operative in actual trial" (p. 12). And then,
in the almost obligatory coda this kresearch seems to require, do not
hesitate to suggest we change our trial procedures to minimize "the
apparent authoritarian proclivity to be influenced by irrelevant and
biasing information during a trial" (p. 13).

Berg and Vidmar (1975) hypothesized that high and low authoritar-
ians would focus on different aspects of the evidence and the subse-
quent recall of evidence would reflect this focus. High authoritarians

are source oriented, low authoritarians are message oriented. The
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student subjects were median split using scores of Boehm's LAQ and
then read a case of student cheating with status and situation informa-
tion varied (similar to Mitchell & Byrne, 1973). The hypotheses were
confirmed; additionally, high authoritarians were especially severe with
low status defendants. The authors conclude by suggesting more
research attention to the personality characteristics of jurors.

Kalven and Zeisel (1968) and Xaplan and Schersing (1978) have
suggested that group decisions polarize towards the initial majority
sentiment. Bray and Noble (1978) investigated the effect of authoritar-
ianism on individual jurors, juries, verdict changes, and the polariza-
fion thesis. An acquiescence free F scale (as Mitchell & Byrne, 1973)
was used to separate 280 college students into high and low authoritari-
anism for their two hour experimental session. Subjects then listened
to a 30 minute recording of a murder trial, judged guilt (yes or no),
and recommended sentence presuming guilt (14 to 99 years).
Answering questions as individuals before and after deliberation, they
came to verdicts as members of high or low authoritarian juries.

Consistent with other studies, high authoritarians judged more
guilty verdicts and more severe sentences both in the individual and
group conditions. As expected, juries polarized towards maicrity senti-
ment; and, finally, high authoritarians changed their verdicts more

often than low authoritarians.
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Bray and Noble admirably restrain themselves and comment that
"results reported here are more properly viewed as suggestive rather

than definitive" (p. 1430).

Age

Attorneys feel that older jurors are more conviction-prone, but the
empirical evidence is not clear. Faust and Carlson (1977) found strong
relationships between age and attitudes on capital punishment. Scroggs
(1976) found older jurors more conviction-prone. However, Simon
(1967) found no such significant differences in her measures for the
different age groups, and Reed (1965) tested the age groups in his
survey of real jurors in Louisiana and found no age differences.

The issue is unrecided at this point, but recently the courts have
taken steps toward recognizing the importance of age by declaring the
young juror (18-34 years old) a cognizable class for purposes of
deciding whether or not a 'fair section of the community' is represented

(e.g. Commonwealth v Bastarch, 1980).

Social Status: Occupation and Education

Attorneys probably receive more detailed advice about the effects of
jurors' social status on their verdicts than all the other posited influ-
ences combined. For example, Clarence Darrow has said that the

wealthy consider the jail a building second in importance only to the
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board of trade. Rita James Simon (1967) notes that trial lawyers
consider lower status jurors as more likely to favor defendants; that
most criminal attorneys make the same ethnic distinctions as Foreman
above; and that there is ample evidence that higher status jurors are
more conviction prone.

Using subjects selected from an actual jurypool to judge a simulated
trial under differing defenses of insanity, Simon reports that about ten
percent of the juries that reached consensus were convinced by jurors
who were originally in the minority, but

there was no instance in which one juror or even two held
out against the other ten or eleven and finally persuaded
them to their position. In those minority juries higher
status jurors were overrepresented.
Opinion pollsters, attitude researchers, and social scientists generally,
believe that one's position in society is a pervasive influence in the
perception and valuation of various issues. Simon concludes that
status distinctions as occupation and education are mean-
ingful predictors of jurors' attitudes and behaviors. In
other words, the jurors' behavior contains the same general
regularities that we have learned to attribute to all human
behavior in our society.
Furthermore, she confirms the widely held notion that lower status
jurors are more defendant prone.
Gleason and Harris (1975) investigated the hypotheses that socio-
economic status rather than race similarity is the major predictor of

guilt wverdicts, and that blame judgments and guilt verdicts are not

comparable. Four different cases as summarized by police files were
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presented to subjects in a 2x2 design varying race (black or white)
with either low or middle class status. Subjects then used a seven
point bipolar scale to estimate:

1. potential guilt of defendant,

2. if defendant is guilty then length of sentence,

3. defendant blame,

4. how harshly should defendant be treated,

5. likelihood of self being in such a position,

The experimentors found that high socio-economic defendants were seen
as less guilty (p<.005), received lower sentences, and received more
lenient treatment. When the subject viewed himself as not likely to be
in such a position, he assigned more blame; but, in general, middle
SES blacks and lower SES whites received more blame. Blame and
juridic decisions did not show the same pattern; and, as many studies
have shown, those who favor death sentences were more conviction
prone and gave more severe verdicts.

Reed (1965) found that the higher his or her education, the more
likely the juror would vote guilty (X? (2) = 9.846, p.<.01); and the
higher the social class as determined through juror occupation, the
more likely the juror would render a guilty verdict (X? (2) = 16.760,

p.<.001). Adler (1973) reported essentially the same results.
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Attractiveness
In what has become an oft cited classic in the jury research literature,
Landy and Aronson (1969) report two experiments. In the first experi-
ment subjects read cases which vary the attractiveness of the victim in
terms of personality profiles, then sentenced defendant to jail for from
one to twenty years. The mean sentence assigned in the attractive
victim condition was 15.77; for the unattractive wvictim, 12.90 -- not
significant at the .05 level.

The second experiment incorporated a 2x2 design varying victim and
defendant attractiveness. Sentence differences once again were not
significant for the attractive victim condition, but were in the same
direction as in the first experiment. The range of possible sentences
were different in the two experiments necessitating a transformation to
Z scores for purposes of comparison across experiments. An ANOVA
performed on these transformed and combined scores resulted in a
significant difference for the main effect due to defendant's character
and attractiveness, F(2,11) = 3.27, p.<.05.

In three studies designed to examine the effects of real versus
hypothetical consequences of juror verdicts, Wilson and Donnerstein
(1977) found an interesting pattern of verdict differences. Student
jurors either thought their decision would have real consequences for a
student accused of cheating on an exam or that the case was hypothet-

ical without any real consequences. In the first experiment guilt and



42
sentence judgments were dissimilar, with manipulated character attrac-
tiveness not resulting in differences in guilt but doing so for punish-
ment. The second experiment showed no differences on any measures.
The third experiment found that "real" jurors recalled more evidence
than the "hypothetical" jurors. The authors state:

In all three studies, more guilty verdicts occurred in the
real consequences condition than in the hypothetical conse-
quences condition. It was concluded that much current
research on simulated juries may be misleading and that

more attention should be given in the future to the variable
of real versus hypothetical consequences.

Validity Problems with Jury Research
Both prior to and during trials there are evidential hearings which
determine which evidence can be presented to the jury without creating
unfair prejudice. At every point in the defendant's 'career,' there is
an extraordinary effort to shield him or her in the traditional 'cloak of
innocence' in the eyes of the jury so that its search for facts is not
biased. But it is difficult to evaluate the effectiveness of these
efforts. Jury deliberations are shielded from scrutiny by custom and
the force of law necessitating research techniques which do not examine
the deliberations directly. There have been some retrospective studies
of real jurors, but it is the mock jury experiment that dominates the
field. The very structure of the trial lends itself to controlled experi-

mentation.
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Mock Jury Research
The jury trial is an adversary procedure but the trial is an ideal
vehicle for psychological inquiry since its structure parallels that of the
laboratory experiment in so many ways and it occurs naturally and
frequently in American society. Similarities to an experiment, especially
the search for facts and the protection against possible bias, strongly
present themselves. All the relevant information is presented in an
orderly fashion during its tenure (as with the experiment), both are
standardized with procedural safeguards against explicit and implicit
confounds, both try to ascertain the truth of a statement (the guilt of
the defendant, the truth of the competing hypotheses), both are
weighted against the undesireable and more damaging Type I error, the
false positive. Both the jury trial and the experiment search for
'truth' in a strictly controlled environment, both use randomization to
control for error and prejudice, and both use decision rules which
admit of uncertainty.

It is these similarities which attract experimenters and have contrib-
uted to the recent profusion and confusion of jury research. This
seeming fitness for investigation has also generated jury research's
greatest problem: the equating of experimental findings with real jury
effects. There are certain essential basic features of a jury trial which
must exist before a trial can be said to have taken place. For example,

the selection of jurors during voir dire, the viewing of witness testi-
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mony and evidence presentation, and the unrestricted deliberation of
jurors should surely be considered the absolute minimum features of a
decently simulated jury trial. Some features such as the responsibility
for another's life can not be duplicated, but it is fair to say that the
closer the real thing is approximated, the more confidence we can have
in the results.

In 1975, Foss reviewed the procedures of 23 jury simulation studies
and asserted that their external validity was questionable; nearly all
the studies were of individual judgment. But jury decisions are not
averages of individual judgments; most jury studies collect continuous
data, but the jury operates under a simple guilty-not guilty dichotomy.
It seems that most of the jury studies examined were actually using the
jury paradigm to study psychological questions rather than studies of
juries qua juries. The jury and the trial were not the objects but the
tools of study.

In their thorough and skeptical review of jury research for a legal
audience, Elwork and Sales (1977) question much of jury research
design. For example, they note that most mock jury studies collect
sentencing data instead of the guilty-not guilty decisions jurors ordi-
narily make, and then base their inferences on these data. But in
criminal cases jurors judge the facts; it is their exclusive province.
Upon delivery of a guilty verdict it becomes the judge's task to assign

sentences. Elwork and Sales feel that it is appropriate for different
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people committing an identical crime to receive different sentences; more
dangerous individuals are, and should be, dealt with more severely
than the less dangerous. Sentences are discretionary simply because
the judge should take matters extraneous to the present offense into
consideration: character, past record, possibility of repeating offense,
danger to the community, and so forth. When, as is usually the case,
authoritarians mete out more severe sentences, inferences from these
data are irrelevant to their performance as jurors. It is likely that
authoritarian jurors function differently from non-authoritarians, but it
does not necessarily follow from these data.

When charactgr information is used to differentiate attractiveness
researchers usually find that subjects assign severer sentences to the
unattractive defendant (e. g. Landy & Aronson, 1969). It is inappro-
priate to conclude that attractiveness affects juror decisions, since
sentencing is the function of the judge. When physical attractiveness
is the manipulated independent variable, researcher inferences are even
less appropriate: It may be true that good looks are regarded favor-
ably, but "in a real courtroom situation ... a jury may get to know a
defendant beyond his physical characteristics," because of his or her
actions during the trial.

Elwork and Sales suggest that the plethora of poor jury research
results from researchers' ignorance of the law and actual trial condi-

tions. Echoing Foss, they feel that some jury studies seem designed to
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test the "basic tenets of human behavior" instead of actual juror
behavior.

As noted above, the voir dire is an integral part of any jury trial.
Bray (note 2) surveyed 45 reported jury experiments. In only one of
these studies did the juror undergo anything resembling a voir dire.
Most attorneys who conduct voir dire use it to socialize the juror and
extract promises of fairness (Balch et al., 1976). To the extent that
this voir dire socialization is effective, mock jury research must be
misleading!

Erlanger (1970) reviewed the jury research of the previous ten
years. He warned then that student subjects had contributed all they
can and suggested the use of quasi-experiments with different popula-
tions for further study. But most reported jury studies still use
students as subjects (Ellison & Buckhout, 1981) with obvious generali-
zation problems: students are a largely homogenous group who are not
the repository of community common sense; and are not representative
of the juror population.

Now the jury paradigm -- in the sense that a group of peers make
judgments about a particular issue -- can be useful in other settings
and for other purposes (e.g. Kantrowitz, 1977; Wolf & Arnstein, 1975).
Levine (1974) has used juries to evaluate the effectiveness of graduate
programs, and has suggested the use of the adversary model and juries

to decide between competing scientific hypotheses when the empirical
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evidence is not completely clear. While juries make decisions in these
instances, in no sense can they be considered examples of criminal trial
juries; they are missing one or more of the necessary ingredients.

Actually, as Kaplan and his colleagues have shown (Kaplan & Miller,
1974; Kaplan & Schersing, 1978), the experimental jury paradigm has
been useful in the study of human behavior; paradoxically, it's not at
all clear that it is very useful in the study of real jury behavior.

Most of the published research deals with the juror as an individual
because of the relative simplicity of its data collection and analysis.
Jurors are first presented with different versions of a trial and then
differences in opinions and verdicts (more often, since they are on an
interval scale, sentences) are related to various socioeconomic categories
or personality traits. Regrettably, much of the data are not comparable
because of differing criteria and measuring instruments. More regret-
tably, most of the results come from poor simulations of what a trial is
like and what a juror must do. The results can not be generalized to
any population of trials with any confidence. The jury trial is used as
an instrument of person research rather than an ecologically wvalid
simulation which might tell us something specifically about jurors. To
the extent that the jury process is simulated in all its complexity and
all its constraints, the experiments generate confidence in their gener-
alizability to real jury phenomena; but faithful adherence is the excep-

tion rather than the rule (Bray, 1976; Foss, 1975). Faithful as the
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reproduction might be, there is no way that the consequences of the
decisions can be approximated. The responsibility of deciding another's
fate is a heavy one, generating feelings which are impossible to
recreate within the limits of ethical experimentation.

Jurors undergo intense socialization for their roles in which they
make decisions which have awesome consequences. Buckhout (1978)
reports that, after the final jury vote in U.S. v Swinton, an informal
poll by the jurors found that the majority thought Swinton guilty of
'something,' despite the fact that they acquitted the defendant. As
jurors their vote was recored as twelve to zero for acquittal; as
persons their vote was four to eight. Would it be possible to simulate
such a result in the laboratory? Balch et al. (1976) have provided us
with an intuitively reasonable explanation of why mock jury research is
not generalizable. Even under the best of experimental conditions, the
jurors are not sufficiently impressed or prepared for their new roles.

In addition to those previously mentioned, there are other features
a trial must have before it may be truly characterized as a "jury trial."
For example, the order of argument and evidence presentation is fairy
rigid in almost all jurisdictions; procedural safeguards are intrinsic to a
proper trial. in all jurisdictions juries are the finders of fact, a func-
tion they fulfill by viewing evidence and witnesses and judging their
relative credibility and truthfulness. Most imporiantly, the jury
reaches its decision in its own time and is not answerable for its find-

ings.
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To be more specific, jurors

1. do not view trials without sufficient, detailed, and often inter-
minable instructions regarding their duties,

2. do not judge guilt on any continuous scale, but get involved
explanations as to the meaning of 'reasonable doubt,'

3. do not recommend punishment or sentences for innocent or even
guilty defendants,

4. do not have a limited time for deliberation,

5. do not make repeated judgments or view repeated trials,

6. do not undergo written tests before judging a defendant (In
point of fact, our understanding with the judges concerning
this research specifically barred any questionning, oral or
written, of the jurors until they had completed their jury
service because of possible improper influence.),

7. do not come from homogencus educational strata with the same
or similar experiences,

8. do not have to justify their verdicts outside of the jury deliber-
ation room (recently, the Supreme Court reversed a guilty
verdict because the presiding judge asked questions of the
jurors pertaining to their verdict.),

9. are read the "Allen Charge" when the jury is split in an attempt
to force a decision (often several times) [The "Allen Charge" is

a standardized attempt by the judge to break voting deadlocks
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by noting that any other group of jurors would do no better in
deciding the case and appealing to the jurors to re-ex_amine
their reasons for disagreeing with their fellow jurors.],

10. and, do have a real responsibility with possibly awesome conse-
guences.
Gerbasi et al. (1977) in their fairly recent review of jury research
are careful to restrict their comments to mock jury studies since
the extent of comparability between responses of mock
jurors, whose judgments have no real impact, and verdicts
of real jurors is unknown (p. 324).
In their summary abstract they conclude that
data have indicated that many extra-evidential factors
contribute to mock jurors' verdicts. However, the applica-

bility of these results is limited by the many methodological
and sampling problems inherent in the studies (p. 323).

The Law vs. Social Science

Jury studies, of interdisciplinary interest, are published in different
types of journals. Many of these journals do not employ peer review,
have editors and readers not trained in research methodology, and
cater largely to the legal profession. One of the most difficult tasks
facing a researcher who has both a technical and a lay audience is to
have enough technical material in the article to support his or her
conclusions and, at the same time, write interestingly enough to hold
the attention of the layman. One would expect different emphases to

emerge according to the targeted audience. The lawyer and the social
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scientist have been trained differently and have different concerns.
Social scientists are members of academe and primarily theoretical;
lawyers are practitioners who would like practical rather than theoret-
ical conclusions. With respect to jury research, lawyers would like a
menu of important factors they can use during voir dire. Lawyers
express their beliefs in homilies (often contradictory) and have faith in
their intuitive use (Penrod, note 4); social scientists define hypotheses
and are often skeptical even of 'their own empirical findings. The
pressure to publish contributes to the problem of muddled jury
research; when one has executed a lengthy program of research and
can't find an audience in one's own discipline, one publishes where he
or she can. This is not to denigrate these publications, but for most
academics they are a secondary resource, to be used when the primary
resource is not available.

The situation is such that poorly grounded but scientific sounding
research is published in lay journals and mistakenly seen as represen-
tative of the latest scientific findings on the subject. Furthermore, the
demand characteristics are such that even careful researchers are
inspired to draw unwarranted conclusions and make gratuitous recom-
mendations.

This problem is noted here not to demonstrate a theoretical point or
to erect more methodological barriers for researchers to hurdle. But

before social scientists present findings which may be used to change
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society, they had better be sure these finding are real and to the

peoint. Changing the criminal justice system is not some idle intellectual
exercise. Real people have their lives affected in important ways when
legal systems' change.

It is difficult to do meaningful applied studies in the courts.
During my first project in a court an undergraduate student, who
actually supplied most of the contacts we needed, came to some misun-
derstanding with a judge whose cooperation she was trying to secure.
We were then called on the carpet, lectured, and literally banished from
the courtrooms by the chief judge. We were unable to complete our
project, almost six months of daily court monitoring was lost, and even
more regrettably we lost the cooperation -- I should call it collaboration
-- of an intelligent and interested group of judges. As experimenters
and project directors we have the power to choose our subjects and our
environment. No such opportunities are out there in the real world of
powerful persons and powerful interests. Tedeschi and O'Donovan
(1971) have noted that psychologists have studied only the powerless
(they are the ones who come into our laboratories), ending up with a
psychology of the powerless. In the courts the researcher is Jleast
powerful, subject to the whims of guards and clerks as well as an
assortment of judges, an atmosphere not conducive to attracting

academics.
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In an essay directed to an interdisciplinary audience, Meehl (1971)
suggests that one should be suspicious of social science studies that
refute widely held common sense notions. "We psychologists should be
cautious where an alleged principle of modern behavioral science
appears to conflict with the fireside inductions” (p. 85).

"Fireside induction" is what everybody, except the skeptical social
scientist, believes about human conduct. Meehl claims that the typical
social scientist is skeptical of the law and common sense but accepting
of experimental evidence, while the legal worker often questions the
value of experimentation: if research agrees with common sense then it
is a waste of time; if it doesn't, it's not to be believed.

Meehl presents the differing views regarding the wvalue of punish-
ment as a case in point. Most social scientists doubt the efficacy
and/or deterrent effect of punishment, yet in real life deterence often
works: What social scientist would park his or her car in a "no
parking" zone while a police officer is watching? Petain took over a
mutinous French army in World War I and quelled disturbances by the
wholesale execution of soldiers. During WW II those OPA districts that
punished infractions of the law had higher rates of compliance.
Perhaps the punishment studies have neglected to test an important
variable; it might be that the certainty of punishment is more important
than the severity. The union of Law and Social Science is not easily

implemented. Most legal scholars are beginning to learn about signifi-
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cance tests; Meehl imagines that it will take a long time before they
learn what is wrong with them. Meehl concludes this perceptive essay
by suggesting that the best way to study the criminal justice system is

in real life settings using quasi-experimental designs.

Ceteris Paribus

The differences being tested in simulated jury studies probably do not
have any substantial effect on juror decisions except in ambiguous cases
because they are dwarfed by such important factors as evidence and
witness credibility (Saks, 1976a); but when reporting experiments and
advising the legal profession, researchers often neglect to stress the
tacit 'all thing being equal' which they take for granted but others

forget. As researchers the ceteris paribus clause figures prominently

in our work and in the interpretations we make. It is part of our

' It is understood, almost intuitively,

'background of shared meanings.
that when we discuss the effect of, say, authoritarianism, we mean over
and above the effects integral to the criminal trial itself; however, this
emphasis on marginal issues serves to becloud the ever present, strong
determinants of real verdicts -- such as evidence -- which we 'hold
equal.' Saks' (1976a) reminder of the importance of the evidence in the
trial may not seem too profound to researchers, but it was a well-timed,

necessary corrective to uncalled for flights of fancy and speculation in

the 'pop' publications. The layperson, those who have not shared this
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training which allows us to talk to each other in our formal shorthand,
has naturally misunderstood our emphasis and believes we are saying
that these peripheral causes are the strong deciding factors in a crim-
inal trial; most probably do not believe we are correct, they just
believe we are claiming it.

Generalizations should be limited to occasions such as those which
provided the data (Campbell & Stanley, 1963), but jury research almost
demands justification for its very existence from social scientists who
seem to be straying from their own professional fields. Jury
researchers who claim isomorphic relationships between their studies and
the real world quite often do so out of ignorance of actual trial condi-
tions (Elwork & Sales, 1974); yet, justification for their work is often
furnished by words of advice to professionals who are practicing in
what to them are unfamiliar, highly specialized legal disciplines. In
general, individual effects are tested through the experimental control
of other perhaps more important variables. We equalize. Through
random assignment the biasing effects, known and unknown, are mini-
mized. But social scientists invariably fail to stress this ceteris
paribus clause, thus misleading léymen, who are then subjected to
unrealistic generalizations to a world where things are rarely equal. In
the real world nothing seems to be held equal; each trial is a unique

event with a unique blend of ingredients.
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Scientific Jury Selection
In this section we review studies of "scientific jury selection." These
accounts of social scientists successfully intervening in courtroom
procedure have promoted the image of 'jury packing' psychologists
using their science to alter trial outcomes. We then look at some crit-
ical commentary on jury selection, and examine some recent experimental

replications.

The Selectors

In an article in Psychology Today which probably helped initiate

the avalanche of jury research in the past few years, Shulman, Shaver,
Colman, Emrich, and Christie (1973) report an attempt to select a fair
jury in the Harrisburg trial for conspiracy. The social scientists
conducted a survey of voters in the area and then helped the defen-
dants and their lawyers rate a panel of 46 potential jurors on their
estimated favorability for the defense. Survey results were modified by
defendant and lawyer intuitions, personal information, psychological
estimates of jury behavior, and the performance of potentials in voir
dire. On a one to five scale(one being preferred), eight jurors were
rated one, five rated two, 15 rated as three, and 18 as four and five.
The prosecution challenged six of the eight best potentials. It seems
that the defense, with its huge team of advisors, and the prosecution,

working normally, had a similar profile of the favorably disposed juror:
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* under 30; the younger the better,

* blacks,

* counter-culture way of life,

* opposition to Vietnam war,

* having a close male relative near draft age.

The trial resulted in a hung jury with ten voting for acquittal and two
for conviction. The two holding out for conviction against the over-
whelming majority were original second choices.

Shulman et al. commented that it is impossible to predict the
behavior of an individual from group data with any confidence, and that
individual differences and interpersonal problems which arise as an
ambiguous trial unfolds make the task more difficult. The authors
further noted that

most of the jurors took their role as fair decision makers

more seriously than we anticipated. Most of them tried
earnestly to consider the defendants "innocent until proven
guilty." It seems wise to consider a person's conception of

the role of juror as a distinct characteristic when assessing
jurors (P. 83).

Christie (1976) presents a systematic history of his experience as a
jury selector. One of the originators of scientific jury selection,
Christie had worked on many of the successful cases which have given
scientific jury selection its reputation. Social scientists and attorneys
receive different training with differing emphases and Christie believes
that while "most criminal lawyers are not interested in jury selection;"

attorneys have an enormous advantage over social scientists because of
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the experience they acquire in their ordinary day to day work. "When
they are interested in problems of jury selection, they can develop an
uncanny ability to psych out potentially good and bad jurors" (p.267).
However, the relative efficiency of attorneys and social scientists is still
an unanswered question. Christie reports that in the Camden 17 trial,
15 of the defendants participated in ratings of the selected jurors.
Post trial comparisons of ratings and performance revealed an exactly
chance distribution of predictions.

Christie claims that, usually, all the information available, stereo-
typic and personal, agree, and the very favorable and unfavorable
jurors are struck by each side. He says

that the central problem in jury selection is the careful

evaluation of those who are so biased that they cannot be

fair and impartial jurors (p. 8).
After rating the individual jurors, the jury selectors try to estimate the
probable juror interactions: friendships, cliques, influential leaders,
status considerations. Quite often not unfavorable jurors must be
eliminated in order to facilitate these jury interactions. For example, in
a trial when a very favorable woman of high status was selected, high
status men were struck in order so that they might not interfere with
her effectiveness. Christie has said (personal communication) that
authoritarianism is the single most important predictor of conviction
proneness; yet the jury selectors in this same case purposely chose two

men they felt were highly authoritarian because experimental evidence
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predicts that authoritarians are more easily swayed by group pressure:
the combination of low status and high authoritarian seems particularly
suited for proposed followers. In general, the methods used by social
scientists and lawyers are similar. But the social scentists make the
assumptions of the selectors explicit and then attempt to verify these
assumptions with collected data such as they would with any research
project. Post trial verification is careful and used to generate better
hypotheses in following cases. In other words, there is an attempt on
the part of the social scientits to systematically arrange their experi-
ences so that future projects can use improved assumptions. Christie
stresses the use of many different procedures and the importance of not
depending on any single one.

The jury selection techniques were originally developed by Jay
Shulman to assist anti-war radicals being persecuted by a government
trying to stifle growing dissent concerning the Vietnam War; but, as
Etzioni has noted, once formulated the techniques are available to all.

In 1974 John Mitchell and Maurice Stans went to trial in Federal
Court accused of conspiricy to impede a governmental investigation.
This trial was one outgrowth of the Watergate scandals during the
Nixon administration and received vast media coverage: two wealthy
insiders (both were members of President Nixon's Cabinet) being pros-
ecuted for exerting improper influence. Here was the case of wealthy

men buying techniques designed to protect the powerless from excessive
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government zeal. Drawing on court records, newspaper accounts, and
their previous research, Zeisel and Diamond (1975) have furnished a
penetrating analysis of the Mitchell-Stans voir dire with an evaluation of
the effectiveness ‘of scientific jury selection in winning acquittal when
the defendants were apparently guilty to most spectators.

The defense was allowed twenty-three peremptory challenges, and
the prosecution eleven, to be exercised against a final jury panel of
fifty-two prospective jurors. The defense used all its challenges; the
prosecution, only six.

With the defense challenges guided by a survey conducted by a
private research firm, the jury compostion changed from the complete
panel where 46% had some college education, to eight percent college
educated in the final selected jury. From a jurypool where 32% were
well informed about Watergate to a jury of only eight percent well
informed. From 46% of the jurypool who read the NY Times or New
York Post to 33% of the final jury who read these newspapers.

Even so, the initial jury vote was eight to four for conviction.
"The likelihood that the defendant will be acquitted [ after such a vote
] is about five percent, or one in twenty" (p. 162).

One of the jurors fell il and was replaced by an alternate; a vice-
president of the First National City Bank, and a Republican with
strongly held conservative opinions. This alternate juror was able to

influence the rest of the jurors to acquit the defendants despite what
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seemed like overwhelming evidence. It seems the high-status person
was able to persuade the low status jury to his view.

Scientific jury selection resulted in an eight to four vote for convic-
tion and can be said to have failed; but it also resulted in a jury easily
manipulated by a high status person with strong opinions; in this
respect it can be said to have succeeded.

In the same year that Shulman et al. reported their careful account
of the Berrigan trial, William Sage (1973) presented an emotional
account of the 'inner workings' of the team that won an acquittal for
Angela Davis, a black communist brought to trial in California by the
Federal Government in a media celebrated case. Sage claims that
"every trial is fundamentally an emotional event," but

fortunately for Angela Davis, her performance turned out to
be flawless, played to the hearts by way of the minds of a
white, middle-class jury, psychologically tailored to be a
captive audience.

At no point does Sage mention the charges brought against Davis;
the evidence or lack of evidence is irrelevant to the story and, one
feels, 1o the trial. As Sage tells the tale Davis was aquitted because
she was beautiful, intelligent, and presented a good story -- her guilt
or innocence had nothing to contribute to the outcome of the trial --
and, of course, she had psychology, in the persons of five black
psychologists, on her side. The four lawyers who helped Davis act in

her own defense tried to hire a white psychologist whose specialty,

according to Sage, was in packing juries for the wealthy; a Dr.
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Bryant, who "like most specialists turned out to be a man who knows
his own worth," refused to contribute his services for free.

As Sage tells the tale these five black psychologists, in effect,
packed the jury with fair minded white persons (it took some doing),
and orchestrated a well-presented stage play for their éonsideration.

Articles such as this written by an assistant editor of a "pop"
psychology magazine celebrating the magic of psychology in overcoming
the intrinsic biases of the 'system' have helped to foster the image of

the 'jury packing' abilities of psychologists.

Critique
As noted above, the basic concern of jury researchers is that non-evi-
dential factors affect jury decisions; but it is almost inconceivable that
this would not be the case. The use of a jury rather than an indi-
vidual judge implicitly suggests what we all know to be true -- human
beings are biased in different ways. Not only are jurors, as individual
human beings, no less biased than their assessors, but there is some
question as to just how much bias a juror should have (Moore, 1973).
In fact, "the counterbalancing of various biases is critical to the accu-
rate appliction of the common sense of the community to the facts of
any given case" (Ballew, p. 10).

The central question regards the effect of this individual bias on

jury verdicts. We cannot discount the importance of the individual
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juror; after all, there is strong evidence that the pre-deliberation
majority generally prevails (Kalven & Zeisel, 1966). The qugstion
naturally revolves around biased jurors. Do they counterbalance?
Once again we have an expression of belief and hope which, theoreti-
cally at least, is capable of empirical testing. The central issue is the
fairness of jury decisions. Are they based on the evidence as the law
and tradition demand, or do they result from the staging and prejudices
as some interpreters of jury research maintain (e.g. Sage, 1973)?

In an essay addressed primarily to lawyers (1976a) and another
addressed to the interested public (1976b), Saks disputes the efficacy
of scientific jury selection. He claims that most of the wvariance in jury
verdicts is accounted for by differences in evidence. The early jury
consultants helped lawyers to win their cases because the charge of
conspiracy is notoriously difficult to prove. Large numbers of profes-
sionals had been helping the defense teams in these political cases.
Perhaps their successes were due to the number and effort rather than
the then newly developed techniques,

No lawyer would be harming his client by taking advantage
of scientific jury selection. But if he wanted to have an
even greater influence over the outcome of the trial, he
ought to hire social scientists to help build and structure
the evidence to be presented (p. 22).
Saks believes that social science jury selection techniques are not as

effective as knowledgeable lawyers. He also feels that Etzioni and

others who are concerned about the intrusion of science into selection
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have been unrealistic in their assumption of social science efficacy.
Furthermore, Saks disagrees with Etzioni's ethical objections. He
argues that the complaints about the use of science to do what lawyers
have always tried to do result from a success that seems around the
corner, just as behavior modification arouses complaints simply because
it is being used successfully to do what society alwéys wanted to do.
"Apparently, many of our society's goals are acceptable only as long as
they cannot be achieved" (p. 11).

Richard Berk has been involved in using scientific selection techni-
ques in several jury trials, but remains skeptical about their useful-
ness. In 1969 the Chicago police raided the Black Panther headquar-
ters killing their leader and one other and wounding several members.
Not receiving 'justice' in the criminal courts, the Black Panther survi-
vors instituted a civil case for damages along with the assistance of
several interested social scientists. Berk (1976) discusses some of the
problems faced by the social scientists who have come together in the
type of case which developed the jury selection techniques. There are
the touchy relationships of volunteers with different motives, the
different degrees of research sophistication, and the intrinsic difficul-
ties with survey and interview data. The scientists were involved for
different reasons:

1. Those who were radical leftists, did not believe a fair trial was

possible under this system, and were hoping to 'pack' the

jury;
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2. Those who believed that it was some powerful groups that
precluded the fair trial rather than the system itself;

3. And those who believed in the system and notions of 'justice
and fair play' and who were trying to present the best possible
case.

And, of course, just as there were different motives for joining the
'team' there were differing expectations as to the effectiveness of the
jury selection technique. As a methodologist Berk is doubtful but says

he is willing to be convinced. He feels that the key to jury selection is

prediction. Causal explanations are useful only if they enable the
researcher to find a better predictor: "Understanding per se is an
unnecessary luxury." He says that trivial differences are probably the

result of sampling error and are not helpful; jury selectors need huge
differences that can be easily identified in the courtroom. The primary
function of the survey analysis is to legitimize the intuitive insights of
the attorneys that are correct and to question those which do not stand
up well to scrutiny. The data are crude, and
to slap fancy statistical techniques on crude data only

serves to obscure errors. Stiatisticians are not alchemists

despite the wishes of many social scientists. Complicated

statistical techniques will not salvage weak data and can

give the impression of more rigor than actually exists.

In a more general vein, Berk, Hennessy, and Swan (1977) evaluate

the status of "scientific" jury selection noting that the selectors them-

selves claim little science and much hard work while their supporters
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are impressed with the obvious results and make the claims which have
prompted Etzioni and others to warn researchers of future dangers to
the jury system. They claim that, despite the contrary allegations,
attorneys have always tried to select jurors who have predispositions in
their favor. The intervention of social scientists is a promising but
unproven innovation. It is the statistical trappings that bestow the
scientific label on their efforts, and evaluation techniques regarding the
intervention as treatments are required to estimate their effectiveness.
In jury research we find all the problems that inhere in survey data
itself. Category answers to attitude questions assume that the
researchers know the proper range of answers and the questions that
should be asked. The survey questions usually define three types of
dependent variables:

1. the facts of the particular case being tried,

o

the respondents' more general feelings about relevant issues,

3. and deep-seated personality characteristics that might help

predict predispositions.

There is a practical problem that arises in this type of research
with respect to the sampling procedure. Do we take a random sample
of the jurypool population, or do we stratify in order to assure large
enough subsamples of unusual categories that might prove important for
selection purposes? For example, black professionals might be rare in

the population and will turn up in numbers too small to properly
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analyze, yet we might very well want to choose one or two for our
jury.

Problems abound with factor analysis, the statistical tool of choice in
jury surveys. There are numerous dependent variables and "the
weight of the data reduction typically falls on some version of factor
analysis" (p. 150). We can factor analyze our data, but how do we
know which are the dimensions that predict decisions in our particular
case?

Selectors have wused the Automatic Interaction Detector (AID)
(Sonquist, Baker, & Morgan, 1973) and multiple regression analysis
(MRA) in their analyses. AID is a stepwise computer program for use
with ordinal and nominal independent wvariables. The program evaluates
all possible dichotimizations of the independent variables to find that
variable which explains the most variance. The 'interaction' in the title
refers to the program's exclusive use of interactions with the initial
main effect in subsequent equations. Berk et al. report that they
compared an AID and an MRA of randomly generated data. The AID
accounted for 14% of the variance while the MRA accounted for an
understandable two percent; therefore it would seem that AID capital-
izes on sampling error to an extent which makes it unreliable. Berk et
al. suggest that AID not be used in this type of real world research.

With regard to multiple regression, "once a model ... has been

developed, the goal is to use the regression coefficients and intercept
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to generate a predicted score for any potential juror"(p. 152). Berk
et. al. suggest that even the best results have a wide range of error
generating huge confidence intervals; perhaps as much as 40 on a scale
of 100. Only very gross differences count in data such as these since
a predicted score of 70 could vary from 50 to 90. Then again
prediction errors do not center around zero in this type of procedure.
The jurors are picked on the same criteria and the errors tend to be
correlated and in the same direction. Berk et. al. point to some
serious problems and then wind up the article vindicating scientific jury
selection with the claim that it surely will not do any worse than most

attorneys and might very well do better.

Experimental Studies
Recently there have been several studies investigating the efficacy of
jury selection strategies. Horowitz (note 9) conducted an experiment
comparing the effectiveness of attorneys' conventional jury selection
methods with systematic social science methods. He found that neither
method was intrinsically superior: when the relationships posited by
systematic jury research were strong, the social science methods
worked; otherwise the attorney selections were more effective.

Zeisel and Diamond (1976) report a shadow jury experiment where
juries of rejected jurors and others composed of randomly selected

jurors viewed and judged actual criminal jury trials. Comparing the
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verdicts delivered by the three juries concerned with each trial, Zeisel
and Diamond concluded that prosecutor challenges did not affect
verdicts significantly while defense challenges did. Despite the
inability of attorneys to articulate their selection criteria they were able
to use their intuition and experience in their clients' interest.

More germaine to our concerns, Penrod (note 4) reports an experi-
ment in his dissertation which, despite a number of serious research
problems, won a major award for social science research. As noted
earlier, Mills and Bohanon found that almost all posited non-evidential
factors seemed to systematically affect real juror verdicts; in this
experiment, purporting to replicate and test the social science jury
selection model, Penrod found otherwise.

Penrod used 367 members of actual jurypools with an average age of
43 who had wvolunteered at their induction. These jurors were
contacted during their second week of service in order to guarantee a
body of experienced jurors since "the study was not an exact duplica-
tion of real trial procedures”" (p. 122); and, as it turned out, 90% had
served in at least one case while 63% had served in at least one criminal
trial. Subjects were then given written summaries of three trials (2
criminal, and 1 civil), and listened to audiotape recreations of the three
trials. After each taped trial each juror rendered an individual
verdict. Upon completion of the last trial the jurors supplied demo-
graphic information and an ad hoc twelve (12) question scale "assessed

jurors' attitudes on a range of issues."
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To test the social science model which Penrod feels he has
replicated,

the criterion wvariable would be something other than the
jurors' actual votes. The most plausible candidate would be
to perform a factor analysis on the attitudinal measures
employed in the study and select the factor that most
plausibly could be interpreted to reflect authoritarianism or
dogmatism, Individual juror factor scores would be
computed on this factor and employed as the criterion
variable in regression and AID analysis.
One could then do a regression analysis predicting factor scores from
the demographic data. The social science model that Penrod describes
views the estimated factor score as an indicator of conviction proneness
and a predictor of potential juror voting behavior. The test of the
model would be a comparison between predicted factorscores and actual
juror votes.

As it turned out, the scale would not factor into any worthwhile
pattern and "efforts to construct and test a social science model were
abandoned." Penrod then tested what he termed "the optimal empirical
model" using the four sets of verdict preferences as dependent vari-
ables in stepwise MRA and AID procedures. An idiosyncratic AID
effect disappeared when the sample was split for retesting; and the
variance explained using stepwise regression was negligible despite that
procedures' well known capitalization on chance in exploratory studies
(Cohen & Cohen, 1975).

The question addressed by this experiment was:

Given the best possible information (jurors' verdict prefer-
ences and plentiful information about the jurors) can we or
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other social scientists achieve a usable degree of prediction
accuracy? (p. 120).

Penrod supplies the following answer:
The jury selection process remains an art, not a science.
The somewhat paranoid critics of scientific jury selection
have not been vindicated. Indeed, the more circumspect
practitioners of scientific jury selection are placed on even
weaker ground than before.

The programmatic jury research of Hastie and his colleagues at
Harvard, of which Penrod's thesis is part, is an ambitious attempt to
make explicit and test assumptions and theories in the field of jury
research. However, the rescarch reported by Penrod surely does not
support his conclusions. In no way can Penrod be said to have given
scientific jury selection a fair test. Most of the criticisms of mock jury
research detailed above can be applied here. While these mock juror
subjects were chosen from actual jurypools in a regular courtroom, they
did not undergo voir dire; they had to judge 3 trials and fill out
questionnaires in 4 hours; knew beforhand they would have to explain
and justify their verdict; did not deliberate their verdicts which were
individual rather than group decisions; were experienced despite jury
selectors' wariness of the experienced juror; judged both civil and
criminal cases despite different rules of evidence and standards of proof
(criminal lawyers often hesitate to empanel jurors who have sat on civil

trials in their present term); and, finally, knew that their decisions did

not have any real consequences.
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A criticism more specific to this study concerns the factor analysis
which didn't work. Jury selectors almost always use factor analysis
and they almost always factor. Can this study be considered a fair
replication of the social science model when the basic methodology is not
replicated? Why use an unproved ad hoc scale of 12 attitudinal items
when there are published versions of past scales used in actual jury
selections with estimated reliabilities and factor structures? We can
imagine no better test than the use of the jury selectors' own instru-
mentation.

Penrod is not unaware of these weaknesses in design and dangers to
external validity; and, in fact, goes into lengthy explanation and justi-
fication of the experimental procedures. He even goes so far as to
say:

Though it is a rather backhanded endorsement of the simu-
lation methods wused in the present study, the fact that
Wilson and Donnerstein obtained offender attractiveness
effects only in the hypothetical consequences condition
suggests the possibility that a simulation study has a better
chance of detlecting individual differences in actual jurors
that might predict juror verdicts than would a study using
real consequence jurors (if such a study were possible)
(pp. 131 & 132).

Perhaps it is true that scientific jury selection does not alter prob-
abilities of conviction and that critics of jury research are really
"paranoid," but Penrod's study does not add to the perception of that

truth because of its obvious external validity problems. However, the

Penrod study represents a significant advance in the scientific jury
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selection because, for the first time, the survey portion of the scien-
tific jury selection model is specified and applied to empirical data in

full view of interested readers.

The Research Questions
Attorneys wuse varying criteria when choosing jurors with varying
success. These criteria are usually expressed as simple relationships
between pairs of variables uncomplicated by the consideration of other
related wvariables. Much of jury research has been initiated by the
natural desire to find simple, visible or otherwise identifiable wvariables
that would help in juror selection. This menu of simple bivariate
effects is subsumed under the scientific jury selection model and is
utilized in the survey of the potential jury population. It is this data
collection and analyses applying social science knowledge of sampling
procedures, questionnaire construction, and powerful statistical techni-
ques which lend the selection procedure its "scientific" reputation
among research professionals as well as laypersons (Berk, 1977). Once
analyzed, the results are used by attorneys and social scientists in the
usual intuitive manner subject to all the idiosyncracies of differential
expertise and application (Christie, 1976). But the scientific portion of
the process should be replicable and reliable; and it is the survey and

its analysis which concerns us here.
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As we have seen, jury research is plagued by a mixture of research
techniques and the questionable use of students as subjects. Efforts to
control stimuli (the trials) and extraneous influence through controlled
experiments have led to artificial situations of dubious generalizability.

Despite Saks' (1976) dismissal of scientific jury selection as ineffec-
tive and the failure of the scientific jury selection model to predict
mock juror behavior in Penrod's (note 4) study, the use of scientific
jury selection in the United States is increasing (Hunt, 1982). Because
of the difficulties outlined earlier, there has never been a good test of
the scientific jury selection procedure. The present study simulates
and tests the 'scientific' component of the usual jury selection process
by employing that portion of our data usually collected by jury selec-
tors, assigning selection scores to the sample in the same manner as
employed by the jury selectors, and then comparing these selection
scores to the conviction scores as computed from the actual reported
behavior of our juror respondent sample. We also test assumptions
implicit in attempting to build a jury selection model.

Our questionnaire elicits more information than is ever available to
jury selectors; not only are real jurors being canvassed, but their
recently deliberated verdicts are noted and scored. If wvalid juror
selection is possible, wusing all this information should enable us to
construct a cogent model for jury selection. This model which uses the

maximum information -- the ldeal Model -- is then cross-wvalidated., If
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the usual seleclion model itself fails to reliably predict juror behavior, a
test of the Ideal Model will at least inform us whether some model can
possibly do the job, and whether the assumptions, explicitly specified,
do in fact hold.
There, then, are three general questions which are explored in this
study:
1. Does the existing scientific jury selection procedure (as
described by Penrod, note 4), predict juror verdicts?
2. Can we create an Ideal Model that reliably predicts juror
verdicts?
3. Are the underlying scientific jury selection assumptions of
strong and identifiable relationships between background wvari-

ables, conviction proneness, and juror verdicts justified?
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METHOD

Subjects
In order to understand the data collection, the reader must first
understand the juror selection process in the Federal Court, Eastern
District of New York -- the research setting.

As mandated by the Jury Selection and Service Act of 1968, every

four years a jury wheel is randomly selected by computer from the list
of registered voters in this jurisdiction: the counties of Kings, Queens,
Richmond, Nassau, and Suftolk.

Every two weeks thereafter ,according to the scheduling of cases, a
varying number of potential jurors are randomly selected from this jury
wheel and summoned to appear for service. Some never answer the
summons, others are excused for various reasons, the balance, usually
less than 50% of those summoned (Simon, 1973), constitute the available
juror pool, the venirepersons. The venirepersons are legally obligated
to serve until dismissed, but unless actually serving on a trial the
length of each venireperson's availability is customarily limited to two
weeks.

The venireperson is paid $20 for each day spent in court. In order
to reduce expenditures, the court does not require the venirepersons to
come to court each day. The venirepersons call the court each evening

and a recorded message informs them if their presence is required the

..'76_
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following day. In this way the jury clerk can have just the number of
venirepersons necessary to fulfill the court needs each day. If venire-
persons are selected as jurors early in their service, it is very likely
that after the trial they might never be at court again and be dismissed
from their obligations through the phone message; in fact, this is
ordinarily the case; most jurors who serve on a jury in this jurisdiction
are either dismissed from service immediately after a trial, or by phone,
limiting their availabilily to jury researchers.

In order to secure permission for this research from the judges of
this court, this study was required to:

1. guarantee the anonymity of the juror,

2. minimize interference with the usual court procedure,

3. refrain from any coniact with the jurors until their service was

complete.

In this court a jury may deliver its verdict any time of the day or
night. When the jury's deliberations are over and the jurors agree on
a verdict (or agree to disagree -- the hung jury), the foreperson
notifies the judge who then assembles the principals in the courtroom to
hear the verdict. After the verdict is delivered, the judge will thank
the jury and dismiss them. What follows next depends on the time of
day and the juror's length of service.

If the jurors are dismissed outside of the normal court hours (9:00

A.M. to 5:00 P.M.) those who have served a short time (the criterion
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varies depending on the availability and size of the jurypool) are asked
to report to the jury room the next day and are then re-entered into
the jurypool. Those who have served long enough do not go back to
the court at all. Neither of these groups were available to this study.

If the jurors are dismissed during the regular court day, they then
report to the jury room. Those who have served for a short time have
their names re-entered and are again available to service (and unavai-
lable for this study). Those who have served a sufficient length of
time are excused from further service. At this point the jury clerk
handed the questionnaire (contained in pre-addressed manila return
envelopes which require no postage) to the jurors, and asked them to
read the contents when they got home. The covering letter was as
follows:

Dear Juror,

The Center for Responsive Psychology, Brooklyn
College, with the consent of the United States District
Court for the Eastern District of New York is conducting a
survey of jurors who are finishing service. Your voluntary
assistance is greatly needed. Without your help, this
project cannot be completed. This is not a test -- there
are no right or wrong answers, and all answers will be
kept strictily anonymous and confidential. PLEASE DO NOT
PUT YOUR NAME ANYWHERE ON THESE FORMS. Some of
our questions might seem a bit personal or irrelevant but
the success of our project depends on your answering them
frankly and completely so that statistical comparisons can be
made. You do not have to answer every question, however
to obtain as accurate a measure as possible, it is important
that you try to complete the questionnaire. Please put the
questionnaire back in the envelope it came in. The postage
has already been paid.
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The results of this survey will be published and made
available to judges, lawyers, law journals and the public in
general. To reserve a copy of the report, just send a

postal card to us at the above address.

If you have any questions regarding the survey please
call (212) 780-5960.

We thank you in advance for your cooperation which we
greatly appreciate.

If the case was a long one and the jury dismissed during the
regular hours, the entire jury was given the envelope with the ques-
tionnaire; otherwise, as is usually the case, only those excused at that
moment by the jury clerk were handed the envelope. Thanks to the
cooperation of the personel in thé Federal Court, Eastern District, a
large sample of jurors were tested. The lengthy time frame required
for the selection of subject jurors by the procedures outlined here
assured this study of a representative sample of real jurors who had
judged real criminal trials free from any unusual influences.

There were 800 questionnaires and envelopes printed. Approxi-
mately 100 of these were used as samples or given to judges or other
court personnel who requested copies. There were 365 usable protocols
returned by respondent jurors representing about 52% of the distributed
questionnaires.

The final sample, then, consisted of 365 jurors who had just
finished serving on criminal cases in the Federal Court, Eastern District
of N.Y., and who returned the questionnaire given to them upon that

completion. These 365 jurors were randomly split into 2 samples: an
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exploratory sample of 182 (J1), and a cross-validation sample of 183
(J2). Table 2 presents the demographic breakdown of these two groups
and that of the random sample selected from the same jurypool as
described above on page 15f. We can see that the split halves were
similar to each other in all the demographic categories but that there
was an under-representation of the less educated in our sample when
compared to the random jurypool sample. Such a discrepancy probably
arose from differential selection of jurypoolers to be actual jurors
during the voir dire, but could possibly have been the result of a

differential questionnaire return rate.
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TABLE 2

Comparison of "Early" Jurypool With Split Half Samples

Variable Category Early! J12 J2?
N 318 182 183
Sex Male 49.7% 43.9% 43.3%
Female 50.3% 56.1% 56.7%
Race White 82.7% 87.6% 85.5%
Black 11.9% 11.3% 11.7%
. Hispanic 3.5% .6% 2.2%
Asian .3% .6% -
Other 1.5% - .6%
Education not HS Grad 16.7% 10.1% 6.7%
HS Grad 39.4% 32.0% 30.9%
Some College 24.6% 28.1% 29.2%
College Grad 9.8% 16.3% 17.4%
Grad,/Prof School9.5% 13.5% 15.7%
Income Less than 5m 4.8% .6% 1.1%
5m to 9m 10.2% 4.7% 2.3%
9m to 15m 27.6% 12.8% 15.3%
15m to 25m 35.5% 43.0% 35.8%
Greater than 25m 21.8% 38.2% 45.3%
Religion Catholic 53.5% 41.0% 49.4%
Jewish 20.1% 24.8% 21.1%
Protestant 20.7% 22.4% 23.5%
Other 1.3% 5.0% 4.2%

1The "early" jurypool refers to the research repor-
ted in Baker (note 1) and reviewed on pl5f above.

2J1 refers to the exploratory sample.

3J2 refers to the validation sample.

81
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The Questionnaire

The preferred approach to the study of real jurors is the study of real
jurors who have judged real trials. This study accomplishes this
through the use of self-report questionnaires at the jurors' moment of
dismissal from service on a criminal trial. These questionnaires are
composed of items taken from the actual instruments used in jury selec-
tion by the National Jury Project (Kairys, 1975) and refined in past
research (Buckhout & Baker, 1977b; Elison & Buckhout, 1981).

The questionnaire consists of 69 items. The first five items concern
the jurors trial experience and serve to eliminate any responses that
may result from errors in the distribution of questionnaires.

Items six through nineteen relate specifically to the last trial on
which the juror sat.

After two items concerning persconal experience with crime, there
are 24 items concerning knowledge of, and attitudes to, crime related
issues (called the "Q" items below).

Items 46 through 69 request demographic background information
(caled the "D" items), and are identical to the items wused in the
previous study on the equality of late and early jurypools reported on
page 15f above.

Since the major aim of this study is to reproduce and test a typical
jury selection procedure using Factor Analysis and Multiple Regression,

these items are derived, primarily, from actual instruments used in jury
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selection cases (e.g. Swinton ). Almost all of the items, except those
referring to the trial itself, have been used and tested at least once by
myself or other researchers and/or jury selectors (Ellison & Buckhout,
1981). A few were suggested by judges and attorneys who had collab-

orated with me prior to this particular study.
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The Conviction Score
The major obstacle to meaningful jury research is the trial itself. In
mock jury research we can standardize the trials; no such option is
open with actual trials, each is a unique event. How then can one
obtain comparable measures for dependent variables when a jury survey
may yield almost as many trials as subjects?

Jurors are usually asked to vote guilty or not guilty on a first
ballot prior to any jury deliberation. This predeliberation vote of the
respondent juror and the distribution of that vote within the jury of
which he or she is a member was used to help define the dependent
variable for the jury selection model.

The jurors who observe a trial and then deliberate together have
shared the very same trial experience, viewed the same evidence, heard
the same witnesses. Conceptually, the one juror who has shared this
trial experience with the other jurors sitting with him or her and
agrees with a clear majority of the others, can be thought of as one
who is affected more by the evidence of the trial than by his or her
proclivity to conviet or acquit; if the juror stood alone against all other
jurors his or her proclivity can be assumed to be more of a factor than
the evidence. Taking the case of the conviction prone jurors, one
would expect to find them voting guilty against the majority more often
than those who are not conviction prone. This proclivity to convict or

acquit can be measured and defined as a function of the predeliberation
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ballot itself. Admittedly, this is an imperfect measure: trials heavily
evidenced in the same direction as a juror's inclination do not permit
that juror's disposition to manifest itself; but then we are dealing with
groups and averages. The assigning of an individual score from
aggregate data is a problem that all jury selections must deal with; this
study is subject to that same limitation, and it is the resulting efficacy
that is being evaluated.

What is needed is a measure that has the nice property of heavily
weighting those who vote against the majority and lightly weighting
those who vote with the majority, diminishing to zero when the vote is
unanimous. In the present study the Conviction Score (CS) is defined
as the positive value of the natural log of the proportion of the 12
jurors voting as the respondent when the respondent votes guilty; and
a negative value of the log proportion when a respondent votes not
guilty.

Since the natural log of a proportion is always negative and we want
the score to reflect conviction proneness,

CS = (-1)in(P) if respondent votes guilty, and
In(P) if respondent votes not guilty.

Where CS is the conviction score, In is the natural log, P is the
proportion of the 12 jurors voting as respondent; e.g. CS = .69 =

(-1)In(6/12) if respondent is 1 of 6 voting guilty.
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The CS varies from 2.48 to -2.48. A score of 2.48 reflects the
highest level of conviction proneness and occurs when 11 jurors vote
not guilty or neutral and the respondent juror votes guilty. A score of
-2.48 reflects the lowest level of conviction proneness and occurs when
11 jurors vote guilty or neutral and the respondent votes not guilty.
The values between 2.48 and -2.48 reflect intermediate levels of convic-
tion proneness.
Most predeliberation ballots find some individual jurors who do not have
a firm opinion as to the guilt of the defendant. Voting neutral when
the evidence is overwhelming is fully as effective as casting a contrary
vote; a neutral vote indicates a disposition and in fact can be consid-
ered as indicative of a juror's conviction proneness as one which makes

a definite stand. Therefore, the neutral vote is weighted

CS = (-1)In(1-Pm) if >3 jurors vote not guilty,
=  In(1-Pm) if >5 jurors vote guilty,
= 0 otherwise.

Where: CS is the conviction score, ln is the natural log, Pm is the
proportion of the majority jurors, and the score is therefore opposite in
sign to the majority vote of at least six: e.g. CS = -.88 = In(1-7/12)
when 7 jurors vote guilty. If no such preponderance manifests itself
on the first ballot, then the neutral vote is scored zero.

Jurors were assigned conviction scores as a function of their

predeliberation votes as detailed above. This conviction score reflects
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a jurors conviction proneness and serves as a dependent wvariable
representing the juror's actual behavior. More specifically, Table 3
shows the scores that were assigned to a juror voting as indicated in
the columns when he or she was a member of a jury whose distribution

of predeliberation votes is as recorded in the rows.

TABLE 3

Conviction Scores for the Respondent Juror
as a Function of
Some Typical Voting Distributions?

'each row represents a single trial.
2CS assigned to respondent voting as indicated.

r 7
| |
| When the Respondent Votes? |
| guilty ( CS ) neutral ({ CS ) not guilty ( CS ) |
3 1
| 0 - 0 - 12 ( 0.00) l
| 2 ( 1.80) 3 ( .88) 7 ( -.54) |
p 2 ( 1.80) 2 ( 1.10) 8  ( -.41) |
| 5 ( .88) 3 ( .00) 4 (-1.10) |
} 7 ( .54) 3 ( -.88) 2 (-1.80) |
| 7 ( .54) 1 ( -.88) 4 (-1.10) |
l 11 ( .09) 1 (-2.48) 0 ( .00) |
1 12 ( 0.00) 0 - 0 - |
| |
F 1
| |
| |
| |
L J




88

The Jury Selection Model
Figure 1 depicts a model of the scientific jury selection procedure as
conceived and examined in this study. Table 4 contains the list of
variables collected by questionnaire, and the derived variables embodied
in the model diagram. Comparing the notation in the model with that of

the table we see that:
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TABLE &4

List of Variables used in analyses

Proneness Index: PI=£(Q)
Conviction Score: CS=f(JR,JY)

PRI
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Variable Q! Variable label

Resvctm (20) Was respondent the victim of a crime
Famvetm (21) Anyone in family the victim of a crime
Orgsize (46) Number of employees in workplace
Supervs (47) Is respondent in a supervisory postion
Numsuper (48) Number of persons supervised

Newsp (49) What newspaper read regularly

Lives (50) County of residence

Rentown (51) Type of residence

Resage  (52) Respondent's age

Marital (53) Marital status

Educatn (54) Schooling completed

Sex (55) Gender

Resocec  (56) Respondent's occupation

Religion (58) Respondent's religion

Gochurch (59) How often attends religious services
Ancestor (60) Country of origin of family

Belong (61) Belong to a social/civic orginization
Faminc (62) Total family income

Party (63) Political party supported

Resethn (68) Respondent's race/ethnicity

Lang (69) Is English respondent's native language

N L L L e R e R e L R P P
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Pertaining to Judged Trial

Charge
Deftest
Lawtest
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Defendant's sex

Defendant's age

Defendant's race/ethnicity
Defendant's occupation

Defendant's criminal charge

Did defendant testify

Did law enforcement agent(s) testify

1Q refers to the Question number in Appendix A.
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AGE

Pl

MARITAL

Q23||Q24| - |Q45 \

INCOME

CS

\T/\ JY /

rigere 1. THE JURY SELECTION MODEL
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* D represents the large number of demographic and background
variables gathered by the questionning of the over 350 jurors.

* Q represents the 24 attitude and legal knowledge questions asked

of the juror respondents -- questions 22 through 45 of the ques-

tionnaire.

JY is the jury predeliberation vote at the trial.

JR is the juror respondent's vote.

Pl is the proneness index, F(Q), the first factor of an unrotated

factor analysis of @. Derived as explained below.

CS=f(JR, JY)., the conviction score as computed above -- the
juror vote weighted by the ambiguity of the trial.
Furthermore, there are two (2) theoretical variables not contained in
Table 4 but which are important features of Figure 1
* CP is conviction proneness, defined as the tendency of an indi-
vidual to consider a defendant guilty. It is a theoretical
construct according to which those with higher conviction prone-
ness would be more ‘likely to consider a defendant guilty than
those with lower conviction proneness while viewing the same
trial.
¢ T represents the juror's perception of the experience of the
particular viewed trial: the type of criminal charge, the compe-
tence of the opposing attorneys, the credibility of the various
witnesses, and all the other measureable an.d unmeasureable

variables that go into weaving the unique fabric of each trial.
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The Field Model

In this study, the existing scientific jury selection procedure, as
reported by various researchers (Berk, 1977; Ellison & Buckhout, 1981;
Shulman et al., 1973) and described in detail by Penrod (note 4), is
called the Field Model. In terms of the model in Figure 1, it is an
attempt to estimate the latent conviction proneness (P) from background
variables (D) and measures of attitudes (Q).

First, a survey is conducted among the potential jurypool -- usually
registered voters in the relevant jurisdiction. Al the questions asked
in this study, except those related specifically to the trial viewed by
the juror, have been used in such a survey. The survey is then
analyzed to statistically estimate the conviction proneness of different
identifiable segments of the sample. A stand-in variable for conviction
proneness, the proneness index (PI), is developed through the factor
analysis of attilude questions (Q). The proneness  index (PI) is
regarded as a proxy for the latent conviction proneness (CP) of the
jurors and regressed upon the various background variables (D) to find
the most important predictors of conviction proneness (CP) which the
field model assumes is a good predictor of actual juror behavior.

Having generated a regression equation, it is then usually applied
in court in a most informal manner by the jury selectors who use the
results to advise the attorneys and confirm (or disconfirm) the attor-

neys' educated guesses.
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In this study the following Field Model procedures were imple-
mented:

* An unrotated principal factor analysis (Rummel, 1970) of the 23
attitude items (Q) was performed. Previous factor analyses of
similar sets of items had isolated a conviction proneness/authori-
tarian main factor accounting for most of the common variance.
The resulting factor score (the proneness index -- PI) was
assigned to each member in our sample and used as a conviction
proneness (CP) stand-in variable.

e The proneness index (PI) was then regressed on the background
variables (D) in the questionnaire using forward stepwise regres-
sion and other exploratory procedures. Categorical variables of
more than two categories (e.g. criminal charge, race, occupation)
were coded into sets of dichotomous dummy variables (Cohen &
Cohen, 1975).

The derived regression equation can now be used in the Field Model
to predict the proneness index (PI), the proxy for conviction proneness
(CP). Jury selectors use this prediction equation in a most general
sense (Berk et al., 1977; Ellison & Buckhout, 1981). Previous analyses
of similar sets of variables in this jurisdiction have estimated a signifi-
cantly higher conviction proneness for older catholic jurors who go to
church frequently. This is the profile of a juror the defense attorney

does not want (in the absence of better information). A defense
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attorney could use all or any part or any combination of parts of such
a profile: rather younger than older, rather non-catholic, rather less
frequent church attendance, rather younger and non-catholic, etc.,
etc. Applying the prediction equation to each juror in this study
yields a specific estimated proneness index (;;\i). We also have (as jury
selectors do not) conviction scores (CS) as computed from their actual
behavior.

* Therefore, in this study we were able to specifically test the
efficacy of the Field Model through a simple correlation of the
predicted proneness index and conviction scores: r(;i.CS). A
significant correlation (at the .05 level) would be considered a

confirmation of the model.

Assumptions of the Field Model. In Figure 1 we have a representa-
tion of the jury selection model. Different demographic groups have
differing degrees of conviction proneness (CP). In other words, under
similar trial conditions different groups are more likely to consider
defendants guilty and to bring in guilty verdicts. The Field Model
estimates the relationship between the background variables (D) and the
proneness index (PI) in a random sample of the potential juror popula-
tion, and then applies the resulting regression equation to estimate the
conviction proneness (CP) of the members of the jurypool selected for
the trial (a different sample) under the assumption of PI and CP equiv-

alence. There is considerable looseness between this underlying theo-
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retical model and the actual measures used to specify these theoretical
constructs. Background wvariables (D) can be measured fairly accu-
rately, but researchers are often not sure which variables are the
important ones, and they are not sure which categories are most mean-
ingful; this study uses those which have proven most useful in past
jury selection cases. The problems of representing conviction prone-
ness (CP), a theoretical construct of attitude, is not so easily resolved.
As we can see from Figure 1, the proneness index (Pl) is the measure
of the posited conviction proneness (CP) constructed from the 23 atti-
tude questions; while the conviction score(CS) is derived from the
actual behavior of the juror sample and is conceived as conviction
proneness (CP) modified by the juror's perception of the viewed trial
(7).

The upper part of Figure 1 represents the data of the Field Model;
the lower part represents the additional information collected in this
study. Specific legal attitude and knowledge questions(Q) previously
used in past jury selections have been chosen to unearth conviction
proneness (CP). These are imperfect measures, of course, which
contain the additional sources of error one picks up from all question-
naires. Since the juror verdict one would expect is modified by actual
trial conditions, favorableness of evidence, competence of attorneys,
and the composition of the jury itself, the juror vote as an indicator of

the theoretical likelihood is necessarily an imperfect measure modified by
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the context of the viewed trial. The demographic and other back-
ground variables (D) can be said to be measured without error dgspite
the uncertainty concerning the relevant categories. The factor score
(PI) which acts as a stand-in-variable in the Field Model is a doubly
impaired indicator burdened with the uncertainties of exploratory factor
analysis (Harris, 1975) as well as the normal error to be expected in all
measures. The conviction score (CS) is an attempt to estimate the
theoretical conviction proneness (CP) of an individual while considering
the context in which the juror acts. It is not to be regarded as a
number which represents an absolute quantity so much as a number
which can be used to compare individuals on their conviction proneness
(CP) in an attempt to estimate potential from past behavior. It too is
brimming with error.

The Field Model equates these two error laden derived measures:
the conviction score (CS) and the proneness index (Pl); it estimates
the relationship between the background variables (D) and the prone-
ness index (PI), and further makes the strong assumption that the
proneness index (Pl) is itself strongly related to the conviction score
(CS); it is further assumed that this relationship holds over different
samples.

In order for such an enterprise to succeed it is apparent that the
posited relationships not only have to exist, but must be strong enough

to overcome the errors at every stage of the analysis: random errors

Rl B



98
do not correlate, so that even a strong underlying relationship might
produce a low correlation between error laden observed measures.
Therefore, as can be readily seen, the Field Model process of estimating
conviction proneness (CP) by constructing a regression equation which
predicts the factor score (PI) from the background variables (D), and
then assuming that the predicted values themselves can predict juror
verdicts (JR) does not have a strong likelihood of success even if the

posited relationships do exist.

The Ideal Model

It is possible, of course, that the Field Model is unworkable; that is,
the andlysis does not reveal any connections strong enough to be
detected because of the weight of errors inherent in the process.
However, in any case, a model using all the information available to this
study is created and cross-validated.

The model is called ideal because this study can regress actual
recorded past behavior on a number of measured variables. If a set of
predictors can not be reliably determined with the wealth of information
at this study's disposal, it is difficult to imagine how it could ever be
done in the field. Failure to create a cross-validated model can be
considered as a rejection of a most basic scientific jury selection
assumption -- that we can determine how demographic groups differ in
their conviction proneness -- and would therefore be considered :.is a

rejection of the scientific jury selection model as presently conceived.
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Data Analysis Procedure
Supplying answers to the research questions necessitated an analysis in
two distinct stages which are explained in detail in the sections below.
The first stage involved exploré“t.ory procedures needed to derive the
"best" predictor equation possible using the information available in the

exploratory sample (J1). The second stage involved using the derived

predictor equations to assign a score to each juror in the wvalidation
sample (J2) and comparing that predicted score to the actual score
recorded for each juror to determine if jury selection based on surveys
actually "works." When the relationships implied by the research
questions were clearly in one direction, one-tailed statistics were used
to test the associations.

Referring once again to Figure 1, we now summarize the four

correlations performed to answer the research questions.

Research Question 1

* Does the existing jury selection procedure predict juror verdicts?

In terms of Figure 1: Is there a significant correlation between CS and
the predicted Pl when using the information ordinarily available from

juror surveys?

_99_
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Two statistical tests are necessary to answer this question: To
determine if the proneness index (PI) is predictable in J2 using the
information supplied by J1, we first apply the regression equation

derived in the exploratory sample (J1) to the validation sample (J2):

a

pi2 = B, + BJD' + ... + BnDn,
where Dl ... Dn are the D variables selected by exploratory regression
procedures on J1, B, B, ... Bn are the associated unstandardized beta

N
weights, and pi2 is the predicted proneness index (PI) of the jurors in
J2. Once the predicted proneness index for sample J2 is calculated we
can then test the cross sample predictability of the derived regression

equation through

N
r(pi2, P12), (D

where pi2 is the predicted proneness index for sample J2 and PI2 is the
measured proneness index for sample J2. A significant positive corre-
lation would inform us that the field model can indeed predict the
proneness index across samples, an essential first step in predicting

juror verdicts.
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To determine if the predicted proneness index score (pi2) is signifi-

cantly related to the conviction score in the validation sample, we test

A
r(pi2,CS2), (2)

A
where CS2 is the actual conviction score of the jurors in J2, and pi2 is
as defined for test (1). A significant positive correlation would inform
us that the Field Model can predict CS and would validate the Field

Model as defined here.

Research Question 2

* Can we create an Ideal Model that reliably predicts juror verdicts?

In terms of Figure F1l: can we reliably predict CS across samples? Two
steps are required to answer this question. First we apply the regres-

sion equation predicting CS as derived in sample J1 to the jurors in J2:

A

cs2=B, + B,D, + ... + BnDn + B, T, + ... + BnnTnn,
where D, ... Dn are the D variables selected by exploratory regression
procedures on J1, B, B, ... Bn are the associated unstandardized beta
A
weights, T Tnn are the {rial related wvariables, and c¢s2 is the

1/
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predicted conviction score (CS) of the jurors in J2. Next we test the

cross sample predictability of the derived regression equation through

A
r(CS2,cs2), (3)

where CS2 is the actual conviction scores of the jurors in J2, and cs2
is the predicted conviction score (CS) of the jurors in J2. A signifi-
cant positive correlation would tell us that an Ideal Model is possible

which can predict the juror verdict proxy, the conviction score.

Research Question 3

* Are the underlying scientific jury selection assumptions of strong

and identifiable relationships between background variatles,

conviction proneness, and juror verdicts justified?

In terms of Figure F1l: is there a correlation between D and CS, and/or
between PI and CS?

Correlation (3) tests the relationship between the demographic
variables (D) and the conviction score (CS) across samples; and a test

of

r(CS,PI), (4)
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where CS is the conviction score, and PI is the proneness index, would
tell us if there is a significant positive relationship between the attitu-
dinal variables (Q) and the conviction score (CS) which can possibly be
determined.

The balance of this chapter details the procedures applied in the
selection of the variables used in the statistical tests and the results of

the analyses.

Deriving the Proneness Index Equation
The first step in predicting conviction proneness is necessarily the
generation of a conviction proneness proxy. Twenty-three (23) attitude
questions were factor analyzed using a Principal Factor Analysis®!. The
first factor analysis was performed only upon those respondent jurors
in the exploratory sample (J1) with complete data on all 23 items
(N=147). In order to conserve N and increase the power of our anal-
yses a criteria of 80% completion was established: if a respondent had
more than four missing items he or she was deleted from the data set,
otherwise the mean score of the particular missing item for the sex X
education cell in which the respondent belonged was assigned when that
item was missing. With the 80% completion criteria the J1 respondent

pool numbered 178. A visual comparison of the two factor analyses

1 All of the data manipulations and statistical tests reported below were
performed wusing the Statistical Analysis System (SAS Institute
Inc.,1982).
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(N=147 and N=178) showed similar factor structures.

Principal factor analysis on J1 are shown in Table 5
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The results of the
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Components of the Conviction Proneness Proxy (PI)
in the Exploratory Data Set

TABLE 5

Q! Variable Mean? Std F1 Loading Factor Score Coeff
23 Probglty .93 .92 .55 .13
24 Buyout 1.28 .88 .28 .06
25 Social 1.62 .86 .06 .02
26 Laweff 1.59 .96 -.22 .04
27 Jgeinf .73 .83 -.07 .01
28 Goalong .36 .74 .23 .05
29 Accomp .87 .75 41 .10
30 Faith 1.43 1.25 .49 .11
31 Single .38 .66 42 .09
32 Jgeknows .34 .66 .38 .08
33 Death 1.72 1.22 .34 .07
34 Attstate .91 1.12 .57 .14
35 Certain 2.50 .91 .39 .08
36 Witness 1.14 1.21 .55 .13
37 Looks .56 .81 .29 .05
38 Obednce 1.75 1.05 .63 .20
39 Jurtalk 1.13 .93 .06 .01
40 Reputatn 1.44 1.00 44 .11
41 Useforce 1.29 .99 46 .10
42 Innocent 1.35 1.17 .24 .04
43 Noreport .89 .91 .30 .05
44 Poltruth 2.56 .66 -.27 .06
45 Fifth 1.35 .94 .59 .16
Factor Eigenvalue® Proportion of Common Variance

.55
.19

'!Q refers to the Question number on questionnaire
(see Appendix A).

2Likert values for Q23 - Q45 were reversed and

modified to: 0 = disagree strongly, 1 = disagree,

2

3There were

a9
“~

somewhat agree, 3 = agree strongly.
factors with eigenvalues greater than 1.
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The first factor (non-rotated) accounted for 55% of the common
variance, and the multiple correlation (R?) of the 23 variables with the
first factor equaled .84. The standardized scoring coefficients used to
assign the conviction proneness proxy to each Jl juror are also listed
in Table 5 The computations were done separately for J1 and the
cross-validation sample (J2) since, for the purposes of this study, they
are to be considered two different samples of the same potential juror
population.

The other exploratory procedures were performed only on J1, and
Table 4 lists all of the variables tested as possible predictors.

Eighteen(18) wvariables plus a random variable were entered in a
forward stepwise procedure. There were 112 subjects with complete
data on these 18 variables. Four wvariables were entered and kept in
the generated regression equation. The four variables were then tested
in a regression equation including some cases previously deleted
because of missing information on potential variables (thereby increasing
the N to 140) with the results shown in Table 6

Further improvements of the prediction equation were tested hier-
archically: that is, each new variable or set of variables was added to
the predictor set of Language, Education, NYTimes, and Orgsize; and

the additional variance accounted for by the extended model tested by

F =(Ry* - R,?)/k. for DF= k,
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TABLE 6

The Best Model Predicting the Proneness Index (PI)
as Derived from the Exploratory Sample (N=140)

Variables Unstandardized Beta Weight t
Intercept 1.56

Education? - .23 -3 .87 wu%
Language® - .89 -2.74 %
Orgsize® - .13 -2.03 *
NYTimes®* s 2.42 *

R? = .19 F(4,135) = 7,71 e

p < .05
W P < 01
weved p < .001
e P < .0001
'Education refers to Q 54 (see Appendix A);
0=HS incomplete, 1=HS complete, 2=some college,
=college grad, 4=grad/prof school attendence.
’Language refers to Q 69; 1=english native

language, 2=other native language.

*Orgsize refers to Q 46; O=under 10 employees in
workplace, 1=10 to 30 employees, 2=30 to 100 employees,
3=over 100 employees, 4=over 1000 employees.

“NYTimes refers to Q 49; l=reads NY Times,O=reads other.

Where RI2 = variance accounted for by the old model, R.z2 = wvariance

accounted for by the extended model, N = number of respondents, k,
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= number of predictors in the old model, and k; = number of predictors
added for the extended model.

The null hypothesis tested is that, for the population, there is no
increment in PI variance accounted for when the new wvariables are
added to the set of predictors. A 't' test of the increase in R? associ-
ated with the addition of a single variable yields the identical figure as
a 't' test of that variable in ordinary least squares regression (OLS).
To test for curvilinear relationships the square of each predictor vari-
able was added to the sel of four predictors one at a time and showed
no significant increase in variance accounted for as reflected by the
increase in R?. Two way inleractions were tested one at a time and in
all possible combination adding no significant variance; three way inter-
actions were tested and likewise non-significant.

Nominal variables with more than two categories were dichotomized in
different ways and did not add to the explanatory power of the 'best'
equation. In fact, all of the demographic wvariables which could
possibly have an effect on the prediction equation were tested and
examined at different dichotomous and ordinal levels separately and in
various combinations without any significant increase in explained vari-
ance. Additionally, the strong relationship between respondents' age
and education was investigated and the respondents' age substituted for
education with a resultant significant drop in exlained wvariance

(R;-Rlz:.O?, p<.05); despite their strong relationship subsitution was
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not effective. The religiosity variable (Q 59) was significantly related
to the proneness index, r = -.19, p<.03; but adding the variable _either
in its original ordinal coding or binary coded did not increase the
predictive power of the 'best' equation. Breaking out the education
variable at different points for binary coding instead of the ordinal
coding used for the prediction equation did not increase the R? signifi-
cantly.

In short, it was not possible to either improve or refine the 'best'
equation originally spewed forth by the first stepwise regression proce-
dure. The 'best' equation as reported in Table 6 is indeed the best

prediction equation of conviction proneness derived from these data.

Validating the PI Prediction Equation
The analysis up to this point has paralleled that of the jury selectors;
the use of stepwise regression and other exploratory procedures have
generated a prediction equation.

We now go a step further. Validating a prediction equation with a
different sample selected from the same population as the sample used
for exploratory purposes is a procedure recommended uniformly by
those who have written about stepwise regression and/or exploratory
analysis (e.g. Cohen & Cohen, 1975, p. 102 ff; Draper & Smith, 1981,
p. 419 f). And yet, as far as can be determined from the literature,

jury selectors do not split their samples and cross-validate their

B T
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results. In wvalidating the "best" equation we are not interested in
redoing an exploratory analysis with the validating sample and then
matching equations, but in determining if our "best" equation can
significantly predict the proneness index in the validating sample.
This, essentially, is how the jury selection survey is used in the real
world: a profile is developed from a sample of the potential juror
population (the survey), and used to select jurors from another sample
from the same population (the available jurypool). In this study the

prediction equation:

A
pi=1.56 -.89LANG -.23ED -.130RGSIZE +.44NYTIMES

was used to predict the proneness index of the validation sample (J2).
These predicted proneness index scores (pi2) correlated significantly

with the measured proneness index of the validation sample (PI2):

A
(1) r(pi2,PI2)=.23, one tailed p<.01.

Jury selection survey analysis can indeed predict conviction proneness

as usually defined.
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The Proneness Index and the Conviction Score

It has been demonstrated that the Proneness Index prediction equation
can predict across samples. However, validating the predicted prone-
ness index for selection purposes involves more than deriving a stable
prediction equation. The essential justification for the jury selection
survey is the assumption that the predicted proneness index is strongly
related to the potential behavior of the jurors under actual trial condi-
tions. This assumption is not testable under ordinary selection proce-
dures for many of the reasons outlined previously, but the data

collected in this study can test this basic presupposition.
In the exploratory sample there is a significant but moderate corre-
lation between the predicted proneness index and conviction score, r =
.16, one-tailed p<.03. However, in the validation sample the correlation

is noi significant,

o)
(2) r(pi2,CS82)=.09, one tailed p>.10.

Therefore we conclude that the proneness index prediction equation
derived from one sample can not be used to predict the conviction
scores of another sample beyond chance expectations.

Berk (1977) among others has suggested that one should expect

sizeable errors and should not use the results of selection surveys
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unless differences between groups on possible selection wvariables are
huge as well as significant. In that spirit the two samples were
grouped into pi quintiles; the highest quintile in each sample was
compared to the lowest using student's 't': the null hypothesis tested is
that there is no difference in conviction score between the upper and
lower quintiles as defined by the predicted proneness index. The

results of the 't' tests parallel the correlations (see Table 7).

TABLE 7

Conviction Score Means of Upper and Lower Predicted
Pronenes Index Quintiles in the Two Samples

Sample N Mean Standard Deviation
Exploratory
Upper Quintile 28 271 .55
Lower Quintile 27 -.06 .80
Validation
Upper Quintile 25 -.02% 77
Lower Quintile 28 -.11 .78

'Difference between means, t(53)=1.83, one tailed p<.04.
’Difference between means, t(51)=0.46, one tailed p>.10.

In the exploratory sample the high quintile had a significantly higher
mean conviction score, t(53) = 1.83, one-tailed p<.04; and the cross-
validation sample showed no significant difference, t(51) = .46, one-

tailed p>.10. Therefore the conclusion is reinforced that juror convic-
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tion behavior as measured by the conviction score is not predictable by

the proneness index equation from one sample to the other.

Deriving the Conviction Score Prediction Equation

Conviction scores were assigned to each juror in sample J1 and
sample J2 as outlined previously: the initial deliberation vote was
weighted by the jury vote distribution to generate the conviction
scores, CS1 and CS2 respectively. Very much the same exploratory
procedure which generated the PI prediction equation was followed in
deriving the CS prediction equation. A forward stepwise regression
was performed on the same 18 variables plus a random variable. Only
one variable met the criterion of entry into the equation -- Famvcetm:
has any member of your family been the victim of a crime? The basic
equation has just one predictor and that variable significantly predicts
the opposite of any normal expectation: those respondent jurors who
reported that some member of the family has been a victim of a crime
have significantly lower conviction scores than those who didn't, t(111)=
-2.82, p<.01! Famvctm is a binary variable. Binary coded independent
variables in regression equations actually test the differences between
dependent variable means of the two groups coded on the independent
variable with the identical result one would get with a 't' test of these
two groups represented by the binary variable. Before proceeding the

counter-intuitive finding was investigated further. At this point it is
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important to realize that the previous analysis regarding the proneness
index examined the attitudes of the respondents without reference to
any trial experience in accordance to the usual jury selection procedure
which tests potential jurors. The present analysis has no such restric-
tion; all the information available can be used to derive an optimum
prediction model.

A separation of the trials into victimless(victim=0) and crimes which
had a personal victim(victim=1) clarified the heretofore strange finding.
Table 8 presents the results of adding Victim and the Viectim X Famvetm
interaction to the prediction equation. Notice that there is no signifi-
cant main effect for Vietim, but that the interaction is significant,
t(163) = 2.75, p<.0l.

Looking at Figure 2 one sces that those respondents who report a
family member victim of crime have noticeably lower conviction scores
when they are deliberating on a victimless crime. It is as if those
respondents were saying, "why are we wasting our time on this when

there is real crime there in the streets."
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TABLE 8

The Model Predicting Conviction Score
(CS) in the Exploratory Sample with
Victim Oriented Independent Variables (N=164)

Variables Unstandardized Beta Weight t
Intercept .24
Famvetm? - .51 - 4,36 sekeisk
Victim? - .15 -1.21
Famvetm x Victim .57 2,75 sek
R? = .11; F(3,160) = 6.56 =¥

.01

.001
--------- p < .0001

!Famvetm refers to Q 21 (see Appendix A); l=yes, O=no.
2Victim refers to Q 6; 1l=victim crime, O=victimless crime.
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1.00
| @ NO FAMILY VICTIM

75 O VICTIM IN FAMILY

-.25

-.50

. MEAN CONVICTION SCORE
o

-.75
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VICTIM VICTIMLESS
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Figure 2. The interaction in the pentultimate equation predicting
conviction score (CS) in the explordtory sample.
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The model of CS elicited so far informs us that the search for
simple predictors characteristic of the jurors might be misdirected.
Here, obviously, the effect of the person's experience is changed
drastically by the content of the jury trial itself. A better procedure
might be the investigation of the trial characteristics which affected the
conviction score as well as the search for personal predictors which
magnify or interact with such predictors.

The trials were coded as drug or non-drug; violent or not violent,
white defendant or not white defendant, male or female defendant, and
an ordinal scale of the defendant's occupational status. The correlation
of a binary wvariable with a continuous wvariable is called the Point
Biserial Correlation and is distributled as 't' with n, + ny - 2 degrees of
freedom. The 't' score obtained is identical to that one would obtain
from the usual students 't' test of means between the two groups here
coded as 0 and 1. Table 9 displays the correlations between the trial
variables and the conviction score; there seems to be no trial variable
other than 'Victim' which significantly affects the conviction score.

The basic equation was then used as the root of possible predictor
equations with the increases in R? once again serving as the criteria
for model improvement: if the test of the increase in R? with the use
of additional variables was significant, then the variables were added to
the predictor equation. A plot of the conviction score means and the

education variable (Figure 3) revealed a curvilinear relationship.
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TABLE 9

Correlation (N) of Conviction Score (CS)
with Trial Related Variables in the
Exploratory Sample

Drugs!? Defsex? Defage®  Defwhite®

Conviction Score .08(168) -.08(175) -.04(166) -.02(175)

Defocc® Deftest® Lawtest’

Conviction Score 0.0(131) .12(174) .08(174)

Note: all ps > .10.

'Drugs refers to Q 6 (see Appendix A); 1=drug
related crime, O=others.

?Defsex refers to Q 10; 1=male, O=female.

Defage refers to Q 11.

“Defwhite refers to Q 12; 1l=white defendant, O=others.
*Defocc refers to Q@ 13 recoded as an ordinal variable
ranging from l=laborer to G=professional.

¢ Deftest refers to Q 7; 1=yes, O=no.

"Lawtest refers to Q 8; 1=yes, 0=no;

. em e e Bt o
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MEAN CONVICTION SCORE

0 1 2 3 4

EDUCATIONAL LEVEL

Figure 3. The relationship of respondent's educational level and
conviction score (CS) in the exploratory sample. Where
0 = less than H.S, education, 1 = H S, Graduate, 2 =
some College, 3 = College Graduate and 4 = Professional
or Graduate School attendence.
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The relationship between education and the conviction score was inves-
tigated three ways:

* education as an ordinal variable and education squared were added
to the basic model with a non-significant increase in variance of
.0237, F(2,154) = 2.64, p>.1;

¢ the education variable was coded into a three set dummy variable:
high, low, and others, This extended model showed a non-signifi-
cant additional variance of .305, F(2,154) = 2.64, p>.1;

* the education variable was split into graduate school attendance
and no graduate school attendance, a binary variable, and there
was a significant improvement in the prediction equation, of
.0218, F(1,155) = 3.95, p<.05; this was adjudged the best model
using an education variable, and that coding scheme was used to
extend the basic equation now shown in Table 10

Other possible predictor variables listed in Table 4 and not yet

tested were added to the model, but no further improvement in the
model was possible with these data. A visual examination of the resi-

duals plotied against predicted values showed no abnormalities.
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TABLE 10

The Best Model Predicting Conviction Score as Derived
From the Exploratory Sample (N=160)

Variables Unstandardized Beta Weight t
Intercept .30
Famvctm?® - .52 - 4 44
Victimz - .20 - 1.62
Famvctm x Victim .56 2.73 %%
Edhigh® - .29 - 1.99 *
R? = .15; F(4,155) = 6.65 s

* p < .05

it P < .01
ekt p < .0001

Famvetm refers to Q 21 (see Appendix A); l=yes, O=no.
Victim refers to Q 6; 1=victim‘crime, =yictimless crime.
SEdhigh refers to Q 75;1=Grad School attendence,O=others.

Validating the Conviction Score Prediction Equation

The derived CS prediction equation:

A
cs = .30 - .20VICTIM - .52FAMVCTM + .56INTVCTM

- .29EDHIGH.

V)
was used to assign predicted conviction scores (cs2) to juror respon-
dents in the wvalidation sample (J2). The correlation of 9s2 with the

conviction score was not significant,

B e I SRREL R AL L W R A O T e e mvt g -t e o et s s



T L

122
A
(3) r(CS2,cs2)=.11, one tailed p>.05.

The validation sample was then separated in high and low cs2 scorers

and tested for differences in actual conviction scores.

Once again the
't'" test paralleled the correlation (see Table 11); there was no signfi-

cant difference between the means, t(100) = 1.37, one-tailed p>.05.

TABLE 11

Actual Conviction Score Means of High and Low
Predicted Juror Conviction Scores in the Exploratory Sample

Predicted Scores

N Mean Standard Deviation
High 75 .031 .76
Low 35 -.18 .71
!Difference between means, t(108)=1.37, one tailed p>.05.

Therefore one must conclude that the proxy for
behavior,

juror conviction
the conviction score,

is not predictable from one sample to
the other.

e e
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The Conviction Proneness - Conviction Score Assumption

The fundamental assumption of scientific jury selection is the strong
relationship between juror conviction proneness and juror voting
behavior. The test of this relationship in the two samples, J1 and J2,
gave contradictory results. The correlation of the constructed prone-
ness index (PI) and the derived conviction score (CS) in J1 was .02,
one tailed p>.10, not significantly different from zero. However, the
correlation of these variables in J2 was .13, one way p<.05; showing
that jurors with higher proneness index scores were more likely to have
higher conviction scores in this sample. When the two samples were

combined the correlation was trivial and not significant:

(4) r(CS,PI)=.06, one tailed p>.10,

In our juror sample there was no predictable relationship between
the measures of juror conviction proneness and juror conviction

behavior.
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Discussion

This‘ study has tested a small but important component of the scientific
jury selection procedure. It is the survey and its attendant analysis
that lends the semblance of 'science' to the entire process. In brief,
this study demonstrated that while a stable conviction proneness proxy
can be derived from demographic and general data not related to
specific cases, it cannot dependably predict the conviction behavior of
real jurors across samples; furthermore, it was shown that even with
the additional information available to this study (and never available to
the jury selectors) a stable prediction equation of conviction behavior
based on such data could not be derived for real jurors across samples,
In terms of the research questions posed by this study,

1. The proneness index (the measure of conviction proneness)
prediction equation derived from the exploratory sample was
used to assign predicted proneness index scores to the jurors
in the validation sample. The predicted proneness index scores
did not correlate significantly with the conviction scores (the
measure of conviction behavior) in the wvalidation sample,
demonstrating that jury selection surveys unrelated to specific
cases do not predict juror verdicts across samples.

2. The best possible conviction score regression equation derived
from the exploratory sample was used to assign predicted

conviction scores to the jurors in the validation sample. These

TN s ey e
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predicted conviction scores did not correlate significantly with
the actual conviction scores in the validation sample showing
that an ideal model predicting juror verdicts across samples
could not be created for non-specific criminal cases even with
the information at this study's disposal.

3. The measure of conviction proneness, the proneness index, and
the measure of conviction behavior, the conviction score, did
not correlate significantly. This finding along with the failure
of the proneness index regression equation to reliably predict
juror verdicts across samples, informs us that the assumption
of strong and identifiable relationships between background
variables, conviction proneness, and juror verdicts are not
justified.

It is instructive to note that when the jury selection procedure is
followed on a single sample, the methods seem to "work"; that is,
significant predictor equations are generated. Furthermore, it should
be noted that the predictors of conviction proness are fairly stable
across samples. However, in jury selection the crucial prediction is
that of juror behavior: Can a juror profile generated from a sample of
the juror population be used to select favorable jurors in the available
jurypool? It is here that jury selection based on surveys, like the one

used in this study, fail.

B L W Ty B R



T T DR

126

All exploratory procedures in general, and stepwise regression in
particular, capitalize on data set idiosyncrasies in determining the best
equation. It can be shown that the experimentwise error rate when
looking at 18 possible predictor variables is closer to .60 when nomi-
nally set a .05 (Harris, 1975). Thus we can see that a single predictor
derived from a stepwise regression -- such as the Family Victim wvari-
able derived above as a predictor of the conviction score -- is one and
one-half times as likely to not be indicative of the true relationship in
the population as it is to be a true indicator. To complicate matters
most computer stepwise regression programs suggest the use of an
alpha level of .10 thereby increasing the experimentwise error rate to
.85! Without cross validation these procedures can often lead to incor-
rect inferences. Cross validation in another sample resets the experi-
mentwise error rate to .05. Multiple comparison techniques such as
Bonferonni or Scheffe adjustments of the critical value (Harris, 1975),
are useful in theoretical situations but can sometimes lead to the oppo-
site, Type II error.

In an applied situation when important decisions hinge upon the
shape of the 'best' equation, it is incumbent upon the analyst to
cross-validate on a different sample from the same population before
application (splitting in half is one way). In the real world, there is

no other check!
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The Juror

The very name, scientific jury selection, implies expertise in_ juror
selection over and above the usual courtroom routine. Why else would
it be necessary? why else would defendants and attorneys go through
the time and trouble involved in using it? This study can be seen as a
test of this claim. For a procedure this expensive in time and money to
justify its existence it must be able to differentiate the conviction prone
from the defendant prone jurors to a much greater degree than the
ordinary practicing attorney with regard to actual conviction behavior.
As we have seen, this replication of the scientific jury selection has not
been able to so differentiate; a basic assumption of jury selection using
survey results has not been corroborated: there was no relationship
between the general attitudes on which the estimate of conviction
proneness is based, and the actual conviction behavior of the respon-
dent jurors.

But how is that possible?

The easily swayed and manipulable juror has become a standard of
American folklore. It is almost common sensical to accept the claims of
scientific jury sclectors since we all 'know' intuitively that jurors can
be manipulated and the aura of 'science' is such that we expect the
very claims made. But the dearth of scientific as opposed to anecdotal

evidence makes these claims problematic.
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A good part of the distrust of the jury is the tacit, but common,
disregard many ‘experts' and intellectuals have for democratic institu-
tions which the media has absorbed and dispersed: how can a citi-
zenry, half of whom have less than average intelligence, decide impor-
tant questions properly? how can Bill and Mary six-pack?, who have

elevated Mork and Mindy to TV pre-eminance, be trusted to make

sensible decisions? (Herbert Spencer called a jury 12 men with average
ignorance.) But, despite the intuitive appeal of the 'ignorant juror,' it
seems, as Saks (1976a) has insisted, that jurors really do pay attention
to the evidence, leaving very little to be accounted for by other less
important variables. What is most ircnic about jury criticism, in factual
as well as fictional accounts, is that it flows from imagination and
speculation. Those who have actually served on a jury that came to a
verdict (and 1 am one) usually are impressed with the seriousness, the
skill, and the competence with which the jurors approach their task
(e.g. Kennebeck, 1975; Schor in Ellison & Buckhout, 1982; Shulman,

1973).

2 A name bestowed on the TV watching couple by some market
researchers.
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Caveats

In the Federal Courts jury deliberations are protected from intrusion or
observation. The difficulties encountered by a researcher wanting to
study the jury are many and perplexing. This study has attempted to
examine jurors and juror selection while adapting to the realities of the
court system using the very same techniques developed by jury selec-
tors themselves. While we have not tested the other jury selection
components, the invalidation of surveys as predictors of conviction
behavior must be seen as calling the entire enterprise into question
since every part of the process depends to some extent on the profiles
generated through the analysis of these surveys. But the strength of
this finding should be moderated somewhat by the circumstances of this
particular investigation.

The content of the survey was not identical to the content of many
surveys which ask additional questions specifically related to the defen-
dant. We have not tested the type of jury selection which receives the
greatest attention -- the prosecution of some famous or notorious person
where the public might have strong opinions which could influence
verdicts. For example, if one were ‘surveying for a politician defendant
one might have agree-disagrec statements such as:

* When public officials get caught breaking the law, they are

usually able to get themselves out of trouble.
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* It is reasonable for a person in a high position to reward his

friends.

* Anyone who is a leader of a local political party is probably

corrupt.

* A certain amount of waste in government is inevitable.

Attitudes expressed towards specific defendants or a specific class of
defendants could have led to different results from those reported
above. This might be especially true for those cases in which media
celebrants are involved, or in which value laden issues are being
espoused by defendants.

Moreover, the attitudes expressed by the respondents are recorded
after the trials and after the delivered verdict.

Attitudes collected immediately after jury experience might well be
different from those collected at other times. However, one would
expect an even closer relationship between expressed attitudes and
conviction scores under such conditions. The failure to show a signifi-
cant relationship between these attitudes and the immediately foregoing
behavior in the jury room is therefore even more telling.

Another limitation of this study is the derived behavior measure,
the conviction score. The protected status of the juror effectively
prevents any direct measure of behavior other than the verdicts them-
selves. It is as if the jury deliberation room were the black box itself:

in go the jurors, out comes the verdict. The verdict is a group deci-
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sion, but the input is from individual jurors and it is the individual
which the surveys try to assess. This study defines the juror's
conviction behavior prior to the final verdict by comparing him or her
to the other members of the jury (as the respondent reports it) and
deriving a conviction score. Jurors are examined, not juries. The
contraints imposed on researchers in the court system by considerations
of fairness and protection of the defendant virtually preclude the
comparison of entire juries under actual trial conditions.

Finally, the sample examined in this study is different from the
sample used in most jury studies. Researchers make claims about
jurors based on findings which actually come from studies of the public
-~ a different population. It is true that the jurypool is, theoretically

at least, randomly selected from the public, but jurors are not randomly

selected.

We have not tested the general population here; we have not even
tested the general potential juror population, or even a sample of the
jurypool; we have tested a sample of jurors who have already been
selected and approved by defense attorneys and prosecutors alike. The
sample examined for this study is a doubly selected group of jurors;
selected in the most ordinary unremarkable courtroom routine: self-se-
lected because each is one of the less than 50% who answer the court
summons; attorney-selected because each juror in our sample has gone

through voir dire.
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Christie (1976) has argued that the primary function of jury selec-
tion is the elimination of potential jurors who cannot be fair. This
study is of selected jurors, those who have survived voir dire; a
different sample, surely, than the jurypool despite the similarity in
demographic profile.

There is a real problem in the use of mock juries to research jury
behavior. It is not only that behavior in the 'real' world is different
from behavior in mock juries; behavior in the courtroom is as artificial
as any contrived experimental situation, but the artificiality is imposed
by a different set of rules, different from those we usually play by.
These rules are implicitly and explicitly defined at the voir dire; this is
a deadly serious game we indulge in and those that can't play properly
are soon dismissed which might account for the lack of differences
among those who remain.

Anyone involved in a criminal trial would certainly welcome jurors of
like opinions or at least some who do not regard one with prejudice.
Strangely enough in the sample of jurors we have examined here, it
made no difference to the outcome of the trial. This is not to say that
voir dire is unnecessary. Indeed one can conclude the reverse: voir
dire is so effective in eliminating hopelessly prejudiced jurors that
juries actually decide cases on the evidence; most individual jurors can

somehow accept the role of impartial judges when required to do so.
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It is true that we are only looking at mundane cases here and that
different questions would be asked that would be more specific to the
trials viewed; but we must also realize that the attorneys have pre-se-
lected our sample knowing the contents of these cases and that they
would do the same for the more media celebrated cases. This study
might be viewed as a test of survey usefulness over and above the
selection prowess of attorneys! Using survey information to help select
jurors in mundane cases has failed this test and the burden of proof
regarding the efficacy of the scientific jury selection procedure still

rests on the shoulders of those who would use it.

In Conclusion
As noted earlier, Etzioni (1974b) attacks the very existence of scientific
jury selection. Many of the published answers to Etzioni are not
responsive to the questions he raises. To say that jury selection is not
infallible is not to dispute Etzioni's thesis. He makes very clear the
fallibility of the scienfific jury selection technology. He merely claims
that it increases the likelihood of receiving a favorable verdict and
therefore interferes with the normal workings of the CJS; a rebalancing
of the scales to the eventual detriment of the very groups the selection
originators such as Jay Shulman professed to be helping. Etzioni states
that notorious individuals and the wealthy will be helped in their jury

trials, while the vast majority of trial participants will be handicapped.
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I am pleased to report that the change in likelihood that Etzioni
predicted does not, in fact, exist. Another poor response to be sure;
but I feel the danger is not in more accurate jury selections, but in
changing the legal system based on the results of guestionnable
studies. In some respects this study can be considered a reaffirmation
of our jury system. The failure to show a strong relationship between
juror attitudes and behavior in the jury room supports the usefulness
of voir dire in jury selection and argues against the always present
proposals to change jury trial procedure in the name of efficiency or
fairness.

Thibaut & Walker(1975) have argued that if the adversary system is
faulted because of the unfair advantages it confers on the rich and
powerful, it is the society which is to blame not the judicial system.
Being rich and powerful is an advantage in every one of our
endeavors, in every aspect of our society. This is not a just society,
it is (hopefully) a society becoming just. Instead of changing our legal
procedures, what must be done is somehow to ensure equal resources to

the litigants involved.
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Appendix A

JURCR SURVEY
prepared by

The Department of Psychology
Brooklyn College, C.UN.Y,

"1f you vere not seated as a juror, can you indicate who was responsible

for excusing you?

: DO NOT WRITE
PLEASE PUT A CHECK IN THE BOX FOR YOUR ANSWER IR THIS SPACE
During this session, vere you ever called in l l 6
to join s panel for jury selecticen?
YES NO
How many times wvere you brought {n this
session and questioned about serving as a 7
juror in & criminal case?
Were you sested as a juror/alternate in a
criminal case during this session? 8
YES NO
‘If you sarved as a juror or alternate, how 9
many cases did you hear and deliberate on?

The judge pon't know who 10
The defense Doesn't spply, I vas a juror
The prosecution .
IF YOU SERVED. PLEASE FOCUS ON YOUR LAST CRIMINAL JURY CASE
WHEN ANSWERING THE FOLLOWING QUESTICNS. 1IF YOU DID NOT
SERVE ON ANY CRIMINAL JURY FOR THIS ENTIRE SESSICN, PLEASE
SK1P THE FOLLCWING QUESTICNS AND BEGIN ANSWERING THE QUESTINS
GN PAGE 3 (QUESTION 20).
What vas the defendant charged with in your trial? (Describe)
11
12
Did the defendant testify? D
YES RO
DPid any law enforcement agents testify in
your trial? 13
YES NO
Hov long was your jury trial? ‘ l :
4% 12

- LW e e
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PLEASE FOCUS ON TRE PRINCIPAL DEFENDANT IF TRERE WAS

MORE THAN ONE.

DO ROT WRITE
IN THIS SPACE

T10. Defendant's sex: D 16
MALE FEMALE
11. Defendant's age: '
17 18
© 12. Defendant vas: White :::::] Spanish American
Black L Other
Asian American 19
(specify)
13. Defendant's occupation: 20
NOW, RECALL THE JURY DELIBERATIONS AFTIER THE TRIAL
14. What was the result of the first vote taken by the jury:
Number voting guilty !
21 22
. 5 !
Number voting not guilry 4 !
23 26
Number neutral '
25 26
27
15, You voted:
GUILTY NOT GUILTY NEUTRAL
16. What vas the final vote taken by the jury:
Number voting guilty ‘
28 2%
Number voting not guilcy i
30 3
17. You voted: 22
GUILTY NOT GUILTY
18. How long did your jury deliberate before resching [
a verdiet? !
33 3 35
| i
i19. As you nov examine your feelings sbout your vote, how vould you ratel | 4 ;
your feelings on the following scale. (Please circle & gumber) a6 37 3

07 102 20% 0% 402 50% 60% 70% A%

I have no
confidence
that 1 made
the right
decision

136
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902 100%
I'm absolutely
confident that

I wmade the
right decision
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21.

- 22.

23.

24,

25.

26.

27.

28.

29.

30.
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PLEASE CHECR THE BOX FOR YCUR ANSWER.

Have you ever been a vietim of a crime?

NO

Eas anybody in your family been a victim
of a crime?

Describe relationship , YES

NO

In Criminal cases the ‘udge tells the jury that the defendant has

to be proven guilty beyond a ressonable doubt. Regardless of the

lav, many people feel that the defendant has to prove himself

innocent {f he is to be acquitted. 1f you sit as & juror you would

Want the defendant to prove his innocence
Want to hear both sides try to prove their case
Follow the judge's {nstructions

FOR THE FOLLOWING, PLEASE CHECK RHOW MUCH YOU
AGREE OR DISAGREE WITH THE STATEMENT.

Agree Agree Disagree Disagree

Very Some Some
Much  What What

1f the authorities go to the trouble

Very
Much

DO ROT WRITE
I THIS SPACE

39

40

41

to bring someone to trial, he ia
probably guilry.

42

When businessmen get caught breaking

the 1lzw, they are usually able to buy
themselves ocut of trouble,

43

Poor social conditions are the cause
of erime.

The persoéali:y and conduct of the

lawyers can often aifect a juror's
opinion.

45

The juror is often influenced by the
judge in making up his or her mind,

46

1f one juror bolds a different point of
view from the foreperson and the rest of

the jurors, that juror should go along l '
vich the majority.

47

Testimony of an accomplice to a crime J
should generally be disbelieved,

43

Every person should have cowplete
faith {n God.

49
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32.

33.,

Single vomen who have had intimate
telationships with more than one man
tend to be untrustwerthy.

The judge i{n a trial is the best
person to decile what really happened.

The death penaity is more effective

. thaan & life sentence wvithout parele iz

‘35,

35,

kY

38,

39.

40.

41.

42,

‘3.

45,

keeping people from committing murder.

Scatements mede by either attormey
during & trial are important parts of
the evidence.

In order to reach a verdict or finding
a juror must be absolutely certain that
the evidence supports the finding.

Defendants in a criminel case should
be required to take the witness stand,

A good juror can usually spet the
motives of a party to a trial by
observing his/her appearance.

Obedience to authority {s the most
important virtue childrean should lear=n,

When at heme &2 juror will often times
discuss a c=sc.

Testimony atout the reputation of a
wvitness 13 irmpcrtant evidence of the
facts in a case for a juror,

Police should nct hesitate to use
force to maintain order.

Finding & defendent not guilty means
that he/she {5 {nnocent of the crime.

A person vho falls to report to the
police oan the activity of someone
else is provably equally guiley.

I generally assume that wvhen a lsw
enforcement officer testified, he is
less likely to tell the truth than
other vitresses,

A vitness who takes the 5th smendoent
(refusee to testify) is probably
hiding his guilt of a crime.

DO NOT WPIZZ

"IN THIS SPACE
Agree Agree Disagree Disagree
Very Some Some Very
Muich . What What Much

| ' 50

S1

52

53

55

56

57

58

39

j5°

61

62

63

] "
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47,

48,

49,

50.

51.

S52.

53,

55.

36,
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BACRGROUND DATA

PLEASE ANSWER THE POLLOWING QUESTIOHS AS BOMESTLY AS WOU CAMN,
REMEMBER, THESE QUESTIONNAIRES ARE TOTALLY ANONYMOUS. YOU
MAY CHOOSE NOT TO ANSWER ANY QUESTION: ROWEVER, T0 GIVE UGS
AN ACCURATE MEASURE, ALL QUESTIONS SHOULD BE ANSWERED,

The otganization I work for employs the following pumbar 8f peapls.

Self employed 30-100
Under 10 More than 100
10-30 ’ More than 1000

Are you in a supervisory position?

How many people do you supervise?

YES B0
What newspaper do you read regularly?

In what section of New York do you live?

Do you: | Own a house

Rent .
Own a cooperative or condominium

Hov old are you?

What is your marital status: Married Divarced
- Single Widowed
Separated -

How much schooling have you completed?

None, or High School incomplete

Hicsh School complete

College incomplete or two year degree

Four year college complate

Two year technical collegw

Graduate or professional school cmfle:e or_‘incomplete

What {a your sex? |
MALE FEMLE

Vhat is/was your occupation What {s/vas your occupuio.n
(MALES QILY) (FEMALES ONLY)

-139-
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DO NUT wKil:
IN IZIS SPACE

L]

65

66

67

]

72

69
70

71

3

74

15

76

77
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57.

58.
59.

60.

61.

62.

83.

65,

66.

e e

Now could you tell me 1if your spouse is:
MALES DESCRIBE WIFE

Vhat {8 your religion?

FEMALES DESCRIBE HDSBAND

How oftea do you attend religious services?

More than once a veek

Weekly

Several times a month

i ! Pmployed Student Emoloyed
Unemployed Housevife Unemployed
Retired Does not apply Retired

Once & month or less

Never

Everybody is an American but what country does
does your family originally come from?

Do you belong to any social or civic
organization?

Could you please tell me your approximate total annual family income.
(What group does it fall {nto?)

Could you
in the pas

t?

Doder $5,000
§5,000 to §9,000
$9,000 to $15,000

§15,

Over

Republican

Democrat

Liberal

YES NO

000 to $25,000
$25,000

Have you ever been called to serve as
a juror before:

Have you ever served as a juror before?

If served as a juror, vas it
a federal or state case?

Was it a criminal or civil case

Cw -

Independent
Conservative
Other
(specify)
YES NO
YES NO
Federal State Both
Criminal Both

-140-

Civil

please tell me what political party you usually supported

DO ROT WRITE
IN THIS SPACZ

__J 78

Student
Does not
apply

79

80

11

12

13
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55. Are you: White

Black

Asian American
Spanish American

Other
(specify)
9. 1s English your native language?
YES NO
AGAIN, THANK YOU VERY MUCH FOR YCUR COOPERATION

141~

DO ROT WRITE
IN THIS SAACT
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