
INFORMATION TO USERS

This was produced from a copy of a document sent to us for microfilming. While the 
most advanced technological means to photograph and reproduce this document 
have been used, the quality is heavily dependent upon the quality of the material 
submitted.

The following explanation of techniques is provided to help you understand 
markings or notations which may appear on this reproduction.

1. The sign or “ target” for pages apparently lacking from the document 
photographed is “Missing Page(s)” . If it was possible to obtain the missing 
page(s) or section, they are spliced into the film along with adjacent pages. 
This may have necessitated cutting through an image and duplicating 
adjacent pages to assure you of complete continuity.

2. When an image on the film is obliterated with a round black mark it is an 
indication that the film inspector noticed either blurred copy because of 
movement during exposure, or duplicate copy. Unless we meant to delete 
copyrighted materials that should not have been filmed, you will find a 
good image of the page in the adjacent frame.

3. When a map, drawing or chart, etc., is part of the material being photo­
graphed the photographer has followed a definite method in “sectioning” 
the material. It is customary to begin filming at the upper left hand comer 
of a large sheet and to continue from left to right in equal sections with 
small overlaps. If necessary, sectioning is continued again—beginning 
below the first row and continuing on until complete.

4. For any illustrations that cannot be reproduced satisfactorily by 
xerography, photographic prints can be purchased at additional cost and 
tipped into your xerographic copy. Requests can be made to our 
Dissertations Customer Services Department.

5. Some pages in any document may have indistinct print. In all cases we 
have Aimed the best available copy.

University
Microfilms

International
3 0 0  N ZE EB R O AD .  ANN A R B O R ,  Ml 4 8 1 0 6  
18 B E D F O R D  ROW,  L O N D O N  WC1R 4 E J ,  E N GL A N D



791 3 1 3 9

KANTOR, JAY E.
SOME RIGHTS OF SOME NON MORAL AGENTS - 
NECESSARY CONDITIONS FOR MORAL RIGHTS 
POSSESSION.

CITY UNIVERSITY OF NEW YORK* PH.D.* 1979

University
Microfilms

International 3<x > n  z e e b h o a d , a n n  a r b o r , m i 4 8 i o e

@ 1978

JAY E . KANTOR

ALL RIGHTS RESERVED



SOME RIGHTS OF SOME NON MORAL AGENTS -  

NECESSARY CONDITIONS FOR MORAL RIGHTS POSSESSION

by

Jay  Kantor

A d i s s e r t a t i o n  subm it ted  t o  t h e  Graduate  F acu l ty  in  
Philosophy in p a r t i a l  f u l f i l l m e n t  o f  th e  requ i rements  
f o r  the  degree  o f  Doctor o f  Ph i losophy ,  The C i ty  
U n iv e r s i t y  o f  New York

1978



This  manuscr ip t  has been read  and accep ted  f o r  th e  Graduate  
F acu l ty  in  Philosophy in  s a t i s f a c t i o n  o f  the  d i s s e r t a t i o n  
requ irement f o r  th e  degree o f  Doctor o f  Philosophy.

Chairman o f  Examinrfig/Committee

n h t  y / J ^  L m . C r C ------------

/ d a t e  Executive  O f f i c e r

Superv isory  Committee

r
The C i ty  U n i v e r s i t y  o f  New York

i i



ACKNOWLEDGEMENTS

I would l i k e  to  o f f e r  thanks  t o  my t h r e e  r e a d e rs  - To P ro fe s s o r  

Gerald Myers,  f o r  h i s  s t r o n g  s u p p o r t  du r ing  my g ra d u a te  c a r e e r ,  to  

P ro fe s s o r  V i rg in i a  Held f o r  her  c r i t i c a l  acumen and p r o f e s s i o n a l i s m ,  

her  r e f u s a l  to a c c e p t  l e s s  than a p r o f e s s io n a l  work,  and he r  t o t a l  

s uppor t  once she f e l t  t h a t  had been acomplished ;  But s p e c i a l  thanks  

and g r a t i t u d e  to  my sponso r ,  P ro fe s s o r  S te fan  Baumrin -  w i th o u t  whose 

p e r c e p t iv e  eye and mind and c o g n i t i v e  and emotional  empathic under ­

s tand ing  t h i s  work would never  have been completed .



DEDICATION

To my Mother -  f o r  her  emotional  empathy

i v



PREFACE

The r e c e n t  convergence o f  a number o f  t e c h n o l o g i c a l ,  medical and 

s o c ia l  f a c t o r s  has led  t o  a new i n t e r e s t  and urgency to  p h i lo s o p h ic a l  

problems about  the  a s c r i p t i o n  o f  r i g h t s  and the  o b j e c t s  o f  du ty .

Medical t e ch n iq u es  now enab le  us to  keep human bodies  f u n c t i o n in g  even 

a f t e r  t h e i r  consc iousness  has a p p a r e n t ly  ceased to  f u n c t i o n ,  o r  has 

been reduced t o  a l e v e l  a t  which raw s e n s a t i o n  seems to  be p r e s e n t  

w i th o u t  the  p resence  o f  c o g n i t i v e  a b i l i t i e s .  The p o i n t  a t  which i t  

could be p ro p e r ly  s a id  t h a t  a person has died has now become u n c l e a r ,  

and among th e  p h i lo s o p h ic a l  i s s u e s  t h a t  have ach ieved  new cogency in  

t h i s  c o n te x t  a r e  some r e l a t i n g  to  r i g h t s :  On th e  s u p p o s i t i o n  t h a t  

f u n c t i o n i n g ,  r a t i o n a l ,  consc ious  a d u l t  humans have a r i g h t  t o  l i f e ,  i s  

t h e r e  a p o i n t  a t  which we can say of  a human being t h a t  i s  in  some 

sense s t i l l  a l i v e ,  bu t  very  much " l e s s  than whole" in  regard  to  con­

s c io u s n e s s ,  t h a t  he no lo nge r  has a r i g h t  to  l i f e ?  We see  p a r a l l e l  

problems about  the  beg inn ings  o f  human l i f e .  For v a r ious  r e a s o n s ,  the 

m o r a l i t y  o f  a b o r t i o n  has re-emerged as a p h i l o s o p h i c a l ,  s o c i a l  and lega l  

problem. The zygote and f e t u s  a r e  a l s o  " l e s s  than  whole" human beings 

-  i s  t h e r e  a demarca table  p o in t  a t  which we can say t h a t  t h i s  e n t i t y  has 

become a whole enough human being to  w ar ran t  our  a s c r i b i n g  r i g h t s  t o  i t ?  

F u r t h e r ,  s i n c e  th e  s t a g e s  o f  complexi ty  o f  human consc iousness  during  

growth,  on the  one hand (as  from zygote  to  a d u l t ) ,  and dur ing  decay ,  on 

the  o t h e r  hand (a s  dur ing  th e  o n s e t  o f  b r a in  dea th  in  the  t e r m i n a l l y  

comatose) seem to  be analogous to  types  o f  consc iousness  t h a t  some
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animals  p o s s e s s ,  we might  ask -  on t h e  assumption t h a t  t h e r e  i s  a 

connec t ion  between consc iousness  and r i g h t s  p o s s e s s i o n ,  whether  

we mus t ,  f o r  the  sake o f  c o n s i s t e n c y  and f a i r n e s s ,  g iv e  a t  l e a s t  

some an imals  the  same r i g h t s  we might  be w i l l i n g  t o  g iv e  to  humans 

who a r e  " l e s s  than whole" in regard  t o  the  degree  o f  consc iousness  

they  p o s se s s .

I f ,  on th e  o t h e r  hand,  we want t o  deny any connec t ion  between 

consc iousness  and r i g h t s  p o s s e s s io n ,  we a r e  fo rced  to  deal  with  even 

more i s s u e s  about  r i g h t s  a s c r i p t i o n .  For example,  th e  c la im  has been 

made t h a t  inanim ate  e n t i t i e s  such as t r e e s ,  and systems o f  e n t i t i e s ,  

such as  e c o l o g ic a l  n i c h e s ,  can m e an ing fu l ly  have r i g h t s  a s c r ib e d  to  

them.

In t h i s  d i s s e r t a t i o n  I propose t o  deal  w i th  some o f  t h e  con­

n e c t io n s  between c o n s c io u s n e s s -p o s s e s s io n  and r i g h t s - p o s s e s s i o n .  I 

hope to  show t h a t  a t  l e a s t  some o f  th e  s o r t s  o f  r i g h t s  t h a t  an e n t i t y  

may o r  should have depend on th e  s o r t s  o f  i n t e r e s t s  i t  p o s se s s e s  and,  

in t u r n ,  th e  s o r t s  o f  i n t e r e s t s  t h a t  a r e  cogent  to  r i g h t s  a s c r i p t i o n  

a r e  d i r e c t l y  c o r r e l a t e d  to  the  degree  o f  consc iousness  an e n t i t y  

p o s s e s s e s .

Some o f  th e  te rminology I w i l l  be us ing  here  w i l l ,  a t  t i m e s ,  co-
1

i n c id e  w i th  much o f  the  te rm ino logy  o f  Value T h e o r i s t s  such as Per ry

1
c , f ,  Ralph Barton P e r ry ,  Realms o f  Value: A C r i t i q u e  o f  Human 

C i v i l i z a t i o n  (Cambridge: Harvard U n iv e r s i t y  P r e s s ,  1954).
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o
and Dewey. However, most o f  t h e i r  concern was normat ive in a funda­

mental s e n s e ;  my concern he re  i s ,  f o r  the  most p a r t ,  no t  normat ive  in  

t h a t  fundamental sense  o f  t r y i n g  t o  e s t a b l i s h  a founda t ion  f o r  c e r t a i n  

e t h i c a l  b e l i e f s .  I t  w i l l  be seen ,  f o r  example,  t h a t  I w i l l  a c c e p t  t h a t  

c e r t a i n  s t a t e s - o f - a f f a i r s  a r e  taken  as v a l u a b le  enough to  be secured  or  

p r o t e c t e d  by r i g h t s .  The fundamental  normat ive  q u e s t io n  -  whether  t h e s e  

s t a t e s - o f - a f f a i r s  ought  to  be taken  as v a l u a b le  is no t  my major  concern .  

That  i s ,  f o r  example,  I w i l l  n o t ,  in g e n e r a l ,  deal  with  th e  d i s t i n c t i o n  

between 'b e in g  v a lu e d '  and ' v a l u a b l e . '

My concern i s  more about  c e r t a i n  q u e s t io n s  of  e x t e n t i o n :  Given t h a t  

t h e r e  a r e  such s t a t e s - o f - a f f a i r s  t h a t  a r e  cons ide red  v a lu a b le  enough by 

a d u l t ,  r a t i o n a l  human beings  to  be p r o t e c t e d  o r  secured  by r i g h t s  and,  

a c c e p t in g  t h a t  th e s e  s t a t e s - o f - a f f a i r s  ought  t o  be so p r o t e c t e d  or  

secured  by r i g h t s ,  t o  what o th e r  e n t i t i e s ,  a s i d e  from a d u l t ,  r a t i o n a l

human b e i n g s ,  a r e  we committed -  by p r i n c i p l e s  o f  j u s t n e s s  and f a i r n e s s  -
3

to  ex tend  th o s e  same r i g h t s .

2
c . f . ,  John Dewey, "Theory o f  V a lu a t io n , "  (Chicago: U n i v e r s i t y  o f  

Chicago P r e s s ,  1939) r e p r i n t e d  in  W r i t e r s  on E t h i c s , ed .  Joseph Katz 
e t .  a l . ,  (P r in c e t o n :  D. Van Nostrand Company, I n c . ,  1962).

3
A f t e r  w r i t i n g  t h i s  t h e s i s ,  a r e c e n t  work t h a t  c o n t a in s  some arguments 

t h a t  p a r a l l e l  my own, has been brought t o  my a t t e n t i o n .  I have inc luded  
some d i s c u s s i o n  o f  t h i s  book in  an appendix .  The book i s :  Jonathan  Glover ,  
Causing Deaths and Saving L i v e s . (New York: Penguin Books, 1977).
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INTRODUCTION

I t  i s  o f t e n  easy  to  a t t a c k  p h i lo s o p h ic a l  t h e o r i e s  by b r in g in g  f o r ­

ward b o r d e r l i n e  c a s e s  t h a t  the  t h e o r i e s  a r e  in c ap ab le  o f  d e a l in g  w i th .

My i n t e n t  here  i s  no t  to  p lay  a game o f  t h a t  s o r t .  The problems about  

the  r i g h t s - s t a t u s  o f  the  b o r d e r l i n e  cases  d i s c u s s e d  here  a r e  too  impor­

t a n t  f o r  games. Because i t  has been d i f f i c u l t  t o  s e t  o u t  a th e o ry  t h a t  

would g ive  s u f f i c i e n t  c o n d i t i o n s  to  use to  dec ide  whether  t h e s e  b o r d e r ­

l i n e  c a s e s  f a l l  i n t o  the  c i r c l e  o f  r i g h t s  p o s s e s s o r s ,  I have chosen a 

d i f f e r e n t  s t r a t e g y  here  - I am a t t e m p t in g  to  g ive  some c r i t e r i a  which 

would se rve  to  exc lude  e n t i t i e s  from moral r i g h t s  p o s s e s s io n .  That  i s ,

I have chosen to  work with  th e  problem o f  s e t t i n g  n e c e ss a ry  c o n d i t i o n s  

fo r  r i g h t s  p o s s e s s io n .

In Chapter  One, I begin by d i s c u s s in g  what I have termed "Moral 

Agent Theor ies"  of  r i g h t s  p o s s e s s io n .  I have pu t  a number of  t r a d i t i o n a l  

and contemporary  t h e o r i e s  o f  r i g h t s  p o s se s s io n  t o g e t h e r  and d i s t i l l e d  o u t  

what I t h i n k  they  a l l  have in common - a requ i re m en t  t h a t  an e n t i t y  have 

some c a p a b i l i t y  of  having d u t i e s  be fo re  i t  can be c o n s id e re d  a p roper  

c a n d i d a t e  f o r  r i g h t s  p o s s e s s io n .  Not a l l  such t h e o r i e s  a r e  ha rd -and -  

f a s t  in  t h a t  r eq u i re m en t ,  and s o ,  in t h i s  same C hap te r ,  I have s e p a r a t e d  

moral ag e n t  t h e o r i e s  in t o  two s o r t s  -  (1) Those t h a t  t a k e  moral a g e n t -  

hood as a n e c e s s a ry  c o n d i t i o n  f o r  r i g h t s  p o s se s s io n  and,  (2)  Those t h a t  

t a k e  moral agenthood as  on ly  a s u f f i c i e n t  c o n d i t i o n .

In t h i s  Chapter  I argue t h a t  both s o r t s  o f  t h e o r i e s  a r e  inadequa te  

to  the  problem a t  hand.  The weaker v e r s io n s  o f  moral agen t  t h e o r i e s  -  

th ose  t h a t  t a k e  moral agenthood as on ly  a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  

p o s s e s s io n  -  o f f e r  us no moral g u i d e l i n e s  to  use to  dec ide  upon th e  r i g h t s  

o f  non moral a g e n t s .  On the  o th e r  hand,  th o s e  s t r o n g e r  v e r s io n s  o f  moral 

a g e n t  t h e o r i e s  -  th o s e  t h a t  r e q u i r e  moral agenthood as a n e c e s s a ry  con­



d i t i o n  seem to  be inadequa te  in o t h e r  ways; F i r s t ,  they  seem to  y i e l d  

c o u n t e r i n t u i t i v e  r e s u l t s ;  They cu t  o u t  from r i g h t s  pos se s s o r s  some 

e n t i t i e s  t h a t  seem c l e a r l y  to  be p o s se s s io n  o f  some moral r i g h t s  - 

c h i l d r e n  and some o f  the  i n s a n e ,  f o r  example.  Second, and more impor­

t a n t ,  I a rgue  t h a t  th e y  have n o t  proved t h e i r  c l a im  in  r e l a t i o n  to  a t  

l e a s t  some moral r i g h t s  -  th o s e  r i g h t s ,  sometimes c a l l e d  "nega t ive"  

r i g h t s  t h a t  p r o t e c t  an e n t i t y  from n e e d le s s  harm. In t h i s  Chap ter ,  I 

a l s o  o f f e r  a b r i e f  d i s c u s s i o n  o f  U t i l i t a r i a n i s m *  and,  whi le  not  exc lud ing  

the  p o s s i b i l i t y  t h a t  i n s t i t u t i o n s  o f  r i g h t s  may b e s t  have t h e i r  founda­

t i o n  in  some form o f  Rule U t i l i t a r i a n i s m ,  s u g g e s t  t h a t  i f  t h a t  i s  t r u e ,  

then th e  "spadework" I p rov ide  in  t h i s  t h e s i s  i s  u se fu l  i f  no t  p r e ­

r e q u i s i t e  to  l a y in g  t h a t  fo u n d a t io n .

In Chapter  Two, a f t e r  an i n i t i a l  d i s c u s s io n  o f  d i s t i n c t i o n s  among 

v a r io u s  s o r t s  o f  r i g h t s  -  ' l e g a l  r i g h t s '  c o n t ra  'moral r i g h t s ' ,  and 

' g e n e r a l '  c o n t ra  ' s p e c i a l '  r i g h t s ,  f o r  example,  I a t t e m p t  to  a t t a c k  th e  

problem o f  r i g h t s  a s c r i p t i o n  in  what I b e l i e v e  i s  a more f r u i t f u l  way;

I examine r i g h t s  as s e rv in g  t o  p r o t e c t  c e r t a i n  i n t e r e s t s .  In t h i s  

Chapte r ,  I f i r s t  d e s c r ib e  what  I ta ke  ' i n t e r e s t s '  t o  be and ,  s t a r t i n g  

from th e  p o s i t i o n  t h a t  c e r t a i n  ' i n t e r e s t s '  have been taken as va lu ab le  

enough to  be p r o t e c t e d  or  secured  by r i g h t s  by moral a g e n t s ,  I go on to  

d i s c u s s  what s o r t s  o f  non moral a gen t s  f o r  reasons  o f  j u s t i c e  and f a i r ­

n e s s ,  ought  to  be p r o t e c t e d  by those  same r i g h t s .

In Chapter  Three,  I have t r i e d  to  show t h a t  t h e  p o s se s s io n  o f  con­

s c iousness  i s  one nece ssa ry  c o n d i t i o n  f o r  moral r i g h t s  p o s se s s io n  and 

t h a t ,  in p a r t i c u l a r ,  an e n t i t y  must be capab le  o f  c a r i n g  about  the  'good'  

p r o t e c t e d  by a moral r i g h t  be fo re  we have to  c o n s id e r  i t  a c a n d id a te  f o r  

p o sse ss io n  o f  a moral r i g h t  c o r r e l a t i v e  to  t h a t  'good.

I
F u r th e r  remarks on u t i l i t a r i a n i s m  appear  in th e  Appendix.



Having s e t  o u t  my p o s i t i o n ,  my d i s c u s s i o n  in  Chapter  IV d ea l s  more 

s p e c i f i c a l l y  w ith  t h e  r i g h t  t h a t  seems {post im por tan t  to  th e s e  moral i s s u e s  

-  the  r i g h t  to  l i f e .  In t h i s  c h a p t e r ,  I o f f e r  a d i s c u s s i o n  o f  w ha t 'good '  

the  r i g h t  to  l i f e  p r o t e c t s .  I d i s c u s s ,  f o r  example,  whe ther  l i f e  i t s e l f  

in any form o r  o f  any q u a l i t y  i s  i n t r i n s i c a l l y  v a l u a b l e ,  o r  whether  i n ­

s t e a d  l i f e  i s  r e a l l y  he ld  to be o f  in s t ru m en ta l  o r  d e r i v a t i v e  va lue  -  t h a t  

i s ,  th ough t  o f  a s  a p r e c o n d i t io n  f o r  th e  p o s se s s io n  o r  a t t a i n m e n t  o f  o t h e r  

s t a t e s - o f - a f f a i r s  held  t o  be o f  more fundamental  v a lu e .  I have argued 

t h a t  th e  l a t t e r  i s  the  c a s e .  In the  course  o f  t h i s  d i s c u s s i o n  I have con ­

cluded  t h a t  t h e  n e c e s s a ry  c o n d i t io n  f o r  p o s se s s io n  o f  a moral r i g h t  to  

l i f e  and a moral r i g h t  no t  to  s u f f e r  n eed le s s  pain i s  th e  p o s se s s io n  o f  

the  c a p a b i l i t y  o f  s u f f e r i n g  i f  th e  s t a t e - o f - a f f a i r s  p r o t e c t e d  by the  

r i g h t  i s  den ied o r  in danger o f  being den ied .  I have inc luded  some d i s ­

c uss ion  o f  th e  moral r i g h t s  s t a t u s  o f  the  t e r m i n a l l y  comatose and o f  

an imals  in t h i s  C hap te r ,  as well  as  some remarks about  th e  r i g h t s  o f  some 

o th e r  non moral a gen t s  -  unborn humans, human i n f a n t s ,  very r e t a r d e d  humans, 

and th e  s e n i l e .

Chapter  IV d e a l s  d i r e c t l y  w i th  th e  problem o f  a b o r t i o n .  Most o f  t h e  

Chapter  i s  a c r i t i c a l  d i s c u s s io n  o f  H a re ' s  very  i n t e r e s t i n g  p o s i t i o n  on 

a b o r t i o n .  His p o s i t i o n  seemed to  be a w e l l - w r i t t e n  condensa t ion  o f  many 

o f  th e  c la im s  t h a t  I have argued a g a i n s t ,  and seemed to  be a p o s i t i o n  

a g a i n s t  which I could  l a y  a summary o f  the  co n c lu s io n s  t h a t  I have reached 

in  t h i s  t h e s i s .

F i n a l l y ,  an appendix  defends  my v e r s io n  o f  a r i g h t s  th e o ry  a g a i n s t  

c e r t a i n  s o r t s  o f  a t t a c k s  made a g a i n s t  r i g h t s  t h e o r i e s  in  genera l  by 

u t i l i t a r i a n  o b j e c t o r s .

2
c . f .  Jonathan  G lover ,  op. c i t . ,  pp. 119-149.



CHAPTER I 

SOME THEORIES OF RIGHTS ASCRIPTION

1. Moral Agent Theor ies

The a d u l t  r a t i o n a l  human being i s  the  paradigm o f  e n t i t i e s  t h a t  have

been taken  as o b j e c t s  o f  d i r e c t  d u t i e s  and as p o s se s s o r s  o f  r i g h t s .  We

should not  f i n d  t h a t  very s u r p r i s i n g  i f  we even c a s u a l l y  look a t  the

claims o f  the  main body o f  moral t h e o r i s t s ,  p a r t i c u l a r l y  in  rega rd  to
3

the  c r i t e r i a  they  s e t  f o r  r i g h t s  p o s se s s io n  in a s t a t e .  Typical  r e ­

qu irements  t h a t  a r e  s e t  seem to  e n t a i l  t h a t  th e  c a n d id a te  f o r  p o s se s ­

s ion  o f  r i g h t s  have the  c o g n i t i v e  c a p a b i l i t i e s  and a degree  o f  
4

r a t i o n a l i t y  t h a t  can be possessed  o n ly ,  as  f a r  as  we now know, by 
5

a d u l t  r a t i o n a l  humans.

3
I s h a l l  l e ave  d i s c u s s io n  o f  the  im por tan t  d i s t i n c t i o n s  to  be made 

among " r i g h t s "  ( e . g .  "moral " ,  " l e g a l " ,  " g e n e ra l " )  f o r  Chapter  I I .

4
"R a t iona l"  as  opposed t o  ' i r r a t i o n a l '  r a t h e r  than to  "non- 

r a t i o n a l . "

5
There i s  an ambigui ty  p r e s e n t  between the  b i o l o g i c a l  and the  

e t h i c a l  senses  o f  the  term " a d u l t " .  Presumably,  th e  b io l o g i c a l  sense 
o f  the  term r e f e r s  t o  a s t a g e  o f  phys ica l  growth o r  to  the  s t a g e  of  
sexual  m a t u r i t y .  The e t h i c a l  sense  o f  " a d u l t "  makes th e  phrase  " a d u l t  
r a t i o n a l  human" a lmos t  redundant :  in the  e t h i c a l  s e n s e ,  i t  i s  no t  s t a g e  
o f  p hys ica l  growth o r  sexual  m a t u r i t y  t h a t  makes one " a d u l t " ,  i t  i s  
in s t e a d  the  p o i n t  a t  which one i s  cons ide re d  t o  be r a t i o n a l  and a b l e  t o  
t a ke  on o b l i g a t i o n s .  As A. I .  Melden remarks en p a s s a n t , t h e r e  i s  
p robab ly  no one such dem arca tab le  p o i n t  in  human growth ( c . f . ,  A. I .  
Melden, Rights  and Right  Conduct: Bas i l  B lackw el l ,  1959) pp. 4 - 5 ) .



Consider the following melange of  c r i t e r i a  for  r igh ts  possession

t h a t  have been s e t  f o r t h  a t  one t ime o r  a n o th e r :

(1)  The a b i l i t y  to  c o n t r a c t  p e r s o n a l l y  and co n s c io u s ly  o b l i ­

g a t i o n s .  Thus, f o r  example,  Hobbes:

To make covenants  with  b r u t e  b e a s t s  i s  
im poss ib le  because ,  n o t  unders tand ing  our 
s peech ,  t h e y  unders tand  not  nor a c c e p t  o f  
any t r a n s l a t i o n  o f  r i g h t s ,  nor  can t r a n s ­
l a t e  any r i g h t  to  a n o th e r ;  and w i thou t  
mutual a c c e p t a t i o n  t h e r e  i s  no covenant .®

and:

Signs o f  c o n t r a c t  a r e  e i t h e r  express  o r  
by i n f e r e n c e . Express a r e  words spoken 
with  unders tand ing  o f  what they  s i g n i f y  
[emphasis in  l a s t  ph rase  mine .]  . . 7  '

(2)  The a b i l i t y  co n s c io u s ly  t o  s e t  a s i d e  persona l  ga in  and 

s a t i s f a c t i o n  o f  d e s i r e s  in  o rd e r  to  meet o b l i g a t i o n s .  Thus Kant:

Thus th e  f i r s t  p r o p o s i t i o n  o f  m o r a l i t y  
i s  t h a t  to  have moral worth an a c t i o n  
must be done from duty.®

6
Thomas Hobbes, Lev ia than :  P a r t s  I and I I , with  an In t r o d u c t io n  

by H erb e r t  W. Schne ider  ( I n d i a n a p o l i s :  Bobbs-Merr i l l  Company, 1958)
p. 116.

7
I b i d . ,  p. 113.

8
Immanuel Kant,  Foundations o f  the  Metaphysics o f  M o ra ls , ed.  

Robert  Paul Wolff ,  t r a n s .  Lewis White Beck ( I n d i a n a p o l i s :  Bobbs- 
M e r r i l l  Company, I n c . ,  1969) p. 19. While Kant does n o t  d i r e c t l y  
address  h im s e l f  to  t h e  q u e s t io n  o f  r i g h t s  in  t h i s  work,  I d o n ' t  
t h i n k  the  i m p l i c a t i o n  I have drawn he re  about  K an t ' s  p o s i t i o n  on 
r i g h t s  p o s se s s io n  m i s r e p re s e n t s  him.
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And:

I t  a l s o  fo l lows  t h a t  h i s  [a r a t i o n a l  b e i n g ' s ]  
d i g n i t y  ( h i s  p e r o g a t iv e )  over  a l l  merely 
n a t u r a l  beings e n t a i l s  t h a t  he must ta ke  
h i s  maxims from the  p o i n t  o f  view which r e ­
gards  h im s e l f ,  and hence a l s o  every  o t h e r  
r a t i o n a l  be ing ,  as l e g i s l a t i v e .  (The 
r a t i o n a l  beings  a r e ,  on t h i s  acc o u n t ,  c a l l e d  
p e r s o n s . ) [Emphasis mine. ]  9

(3)  The a b i l i t y  to  recogn ize  o n e ' s  own good, to  r eco g n ize  how 

o n e ' s  own good o r  d e s i r e s  a re  o r  a r e  not  in accord  with  a communal 

good,  and th e  a b i l i t y  t o  have a concep t ion  o f  ways to  ach ieve  those  

personal  goods t h a t  a r e  in harmony with  th e  communal good. Thus,  

Green:

I t  i s  on ly  a man's  consc iousness  o f  having an 
o b j e c t  in common with  o t h e r s ,  a w e l l -b e in g  
which i s  c o n s c io u s ly  h i s  in  being t h e i r s  and 
t h e i r s  in  being h i s ,  -  on ly  the  f a c t  t h a t  they  
a r e  recogn ized  by him and he by them as having 
t h i s  o b j e c t ,  -  t h a t  g ive s  him the  c la im  [ to  
have r i g h t s ]  d e s c r i b e d . 10

(4) The a b i l i t y  to  make c la im  p e r s o n a l l y  to  what one t h in k s  i s  

o n e ' s  due.  Thus,  Benn:

I b i d . ,  p. 64.

10
T. H. Green,  L ec tu res  on th e  P r i n c i p l e s  o f  P o l i t i c a l  O b l i g a t i o n , 

w i th  an i n t r o d u c t i o n  by Lord Lindsay o f  B i rk e r  (Ann Arbor: Ann Arbor 
Paperbacks ,  U n i v e r s i t y  o f  Michigan P r e s s ,  1967) p.  144.
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. . . i t  fo l lows t h a t  on ly  a moral a g e n t ,
having th e  conceptual  c a p a b i l i t i e s  of  con­
s i d e r i n g  whether  to  i n s i s t  o r  no t  upon h i s  
r i g h t ,  o f  m a n ip u la t in g ,  to o ,  the  " p u l l s "  i t  
g ive s  him on the  a c t i o n s  o f  o t h e r s ,  . .
could  be s a id  to  be a s u b j e c t  o f  r i g h t s . 11

Under ( 1 ) ,  t h e  c a n d id a te  f o r  r i g h t s  p o sse ss io n  must be capab le  o f  

more than j u s t  p a r r o t - l i k e  u t t e r a n c e s  o f  ph rases  l i k e  "I promise to  

g ive  John S i l v e r  a doub loon,"  o r  " P o l ly  wants the  c r a c k e r  owed h e r . "  The 

e n t i t y  i s  r e q u i r e d  to  have some unders tand ing  of  what i t  may mean to  

make a promise o r  to  c o n t r a c t  o b l i g a t i o n s  in  o t h e r  ways. I t  must have 

th e  c a p a c i t y  to  unders tand  what i t  means t o  take  on an o b l i g a t i o n ,  both 

as one who owes and as one who may be owed.

The a b i l i t y  to  s e t  a s i d e  personal  gain  and s a t i s f a c t i o n  o f  d e s i r e s  

in o r d e r  to  meet o b l i g a t i o n s ,  as  in  ( 2 ) ,  i s  a l s o  a demand f o r  both a 

developed a b i l i t y  to  c o n c e p tu a l i z e  and the  p o sse ss io n  o f  a s t r o n g  degree  

o f  r a t i o n a l i t y .  What i s  r e q u i r e d  here  i s  more than  th e  i n s t i n c t u a l  

a l t r u i s m  e x h i b i t e d  by a c a t  towards i t s  k i t t e n s  - more than  th e  i n s t i n c ­

t u a l  o r  c o n d i t io n e d  responses  t h a t  would,  in  an an im al*m ir ro r  a c t i o n s  

performed because th e  e n t i t y  b e l i e v e s  he ought to  perform them.

The a b i l i t y  to  recogn ize  o n e ' s  own good and th e  accompanying r e ­

quirements  s e t  f o r t h  in  (3) a r e  meant as  more than a r equ i rem en t  t h a t

11
S. I .  Benn, "Abor t ion ,  I n f a n t i c i d e ,  and Respec t  f o r  P e r s o n s , "

The Problem o f  A b o r t io n , ed.  Joel  Feinberg  (Belmont,  C a l i f . :  Wadsworth 
P u b l i sh ing  Corp . ,  1973) p. 99.
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the  e n t i t y  s imply have a s e t  o f  d i s p o s i t i o n s  which can be c a l l e d  

" d e s i r e s "  o r  "goa ls"  and which happen to  co r respond  with  th e  d e s i r e s  

and goa l s  o f  o t h e r s .  The c a n d id a te  f o r  r i g h t s  p o s se s s io n  must have 

the  concep ts  t h a t  he d e s i r e s  x ,  t h a t  o th e r s  o r  the  community d e s i r e s  

y ,  and t h a t  h i s  p u r s u i t  o r  achievement  o f  x would be com patib le  o r  

in compatib le  with  th e  ach iev ing  o f  y.

The a b i l i t y  to  demand or  to  make c la im  to  what one t h in k s  i s  o n e ' s

due,  as  in  (4) i s  taken to  mean more than simply having ah a b i l i t y  to

g ive  f o r t h  an i n s t i n c t u a l  response  l i k e  t h a t  o f  a dog s n a r l i n g  over  a

bone . The c a n d i d a t e  f o r  r i g h t s  p o s se s s io n  must  be a t  l e a s t  capab le

o f  c la im ing  t h a t  x i s  h i s  due and,  perhaps more s t r o n g l y ,  he may be

r e q u i r e d  to  g ive  some reasons  to  j u s t i f y  h i s  c la im - i f  only  to  be
12

capab le  o f  say ing  " I t  i s  my due as a m a t t e r  o f  r i g h t ."

Moral Agent Requirement f o r  any Objec t  o f  ' D i r e c t '  Duties -  Kant

S im i la r  requ i rem en ts  have sometimes been s e t  f o r  candidacy  to  

moral ob jec thood in g e n e r a l .  That i s ,  we have on the  one hand,  moral 

ag e n t  t h e o r i s t s  who hold t h a t  moral agenthood i s  a necessa ry  r e q u i r e ­

ment f o r  r i g h t s  p o s s e s s io n ,  but  no t  a nece ssa ry  requ i rem en t  f o r  being 

an o b j e c t  o f  d u t i e s .  On the  o t h e r  hand,  t h e r e  a r e  those  t h e o r i s t s  who 

hold t h a t  any p o s s i b l e  o b j e c t  o f  ' d i r e c t '  d u t i e s  must be a moral ag e n t .  

Kant was the  c l a s s i c a l  proponent  o f  the  l a t t e r  p o s i t i o n ,  ho ld ing  t h a t  only

12
I b i d . ,  c . f  . ,p. 100.
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e n t i t i e s  w i th  " r a t i o n a l  w i l l s "  -  e n t i t l e s  t h a t  a r e  capab le  o f  under ­

s tan d in g  t h a t  t h e i r  moral a c t i o n s  a r e  i m p l i c i t  i n s t a n t i a t i o n s  o f  

u n iv e rs a l  laws which,  as  such ,  p laced  them under o b l i g a t i o n s ,  could 

themselves be the  o b j e c t s  o f  d i r e c t  d u t i e s .  In K an t ' s  view we may 

have d u t i e s  t h a t  invo lve  e n t i t i e s  t h a t  la ck  r a t i o n a l  w i l l s ,  bu t  th e s e  

d u t i e s  a r e  i n d i r e c t  towards those  e n t i t i e s ;  they  a r e  r e a l l y  d i r e c t  

d u t i e s  towards e n t i t i e s  t h a t  have r a t i o n a l  w i l l s .  Thus,  we have d u t i e s  

to  t r e a t  animals  w i th  k in d n e ss ,  bu t  kind t r e a tm e n t  i s  no t  due the 

animals .  Ra the r ,  the  argument goes ,  c rue l  t r e a tm e n t  o f  an imals  may 

in u re  persons  to  c ru e l  t r e a tm e n t  o f  o t h e r  persons  and persons  ( i . e . ,  

e n t i t i e s  w ith  " r a t i o n a l  w i l l s " )  have d i r e c t  d u t i e s  to  o t h e r  persons  n o t

to  be inu re  to  t h e i r  s u f f e r i n g s .  " .  . . he who i s  c rue l  to  an imals
13

becomes hard a l s o  in h i s  d e a l in g s  w ith  men." Implied by t h i s  p o s i t i o n  

i s  t h a t ,  f o r  example,  i f  i t  could be shown t h a t  in g e n e r a l ,  o r  in any 

p a r t i c u l a r  i n s t a n c e ,  t r e a t i n g  an animal c r u e l l y  would have no in u r in g  

e f f e c t  on human b e in g s ,  t h e r e  would be no duty  to  r e f r a i n  from crue l  

t r e a tm e n t  o f  the  an imal.  In f a c t ,  i f  i t  could be shown t h a t  c rue l  t r e a t ­

ment o f  animals  had a b e n e f i c i a l  e f f e c t  f o r  human b e in g s ,  i t  would be 

our du ty  to  t r e a t  them c r u e l l y .  Thus,  Kant w r i t e s :  " V i v e s e c t i o n i s t s ,  

who use l i v i n g  animals  f o r  t h e i r  exper im en ts ,  c e r t a i n l y  a c t  c r u e l l y ,  

al though  t h e i r  aim i s  p ra i s e w o r th y ,  and they  can j u s t i f y  t h e i r  c r u e l t y ,

13
Immanuel Kant, Lec tures  on E t h i c s , t r a n s .  Louis I n f i e l d  (New York: 

Harper & Row, P u b l i s h e r s ,  1963) p. 240.
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14
s in c e  animals  must be regarded  as  man's i n s t ru m e n ts ;  . . . "  I f ,  

on the  o t h e r  hand,  i t  could  be shown t h a t  c rue l  t r e a tm e n t  o f  a human 

(w i th o u t  h i s  consen t )  would have b e n e f i c i a l  e f f e c t s  f o r  o t h e r  humans 

t h e n ,  r e g a r d l e s s  o f  the  enormi ty  o f  th e  b e n e f i c i a l  e f f e c t s ,  i t  would 

be wrong t o  use t h a t  human c r u e l l y .  Humans, because  they  have r a t i o n a l  

w i l l s ,  a r e  t o  be t r e a t e d  as  ends and never  to  be used s o l e l y  as i n s t r u ­

ments t o  ach ieve  o t h e r  ends .  They a r e ,  accord ing  t o  Kant,  the  s o l e  

e a r t h l y  o b j e c t s  o f  our  d i r e c t  d u t i e s .  Animals,  and any th ing  e l s e  t h a t  

l a cks  a " r a t i o n a l  w i l l " ,  a r e  " th in g s "  which may be used as in s t ru m en ts  

and towards which we have no d i r e c t  d u t i e s .

A Note on "Moral Agenthood".

S t r i c t l y  speak ing ,  on ly  t h e o r i e s  t h a t  r e q u i r e  t h a t  an e n t i t y  i t ­

s e l f  be capab le  o f  having d u t i e s  be fo re  i t  can be c ons ide re d  to  be an

o b j e c t  o f  d u t i e s  o r ,  a t  l e a s t ,  a p o s s e s s o r  o f  r i g h t s ,  a r e  p ro p e r ly
15

c a l l e d  "moral ag e n t  t h e o r i e s . "  Under t h a t  d e f i n i t i o n ,  perhaps (3) and 

(4)  (Page 5 ,  above) a r e  no t  p ro p e r ly  c a t e g o r i z a b l e  as  "moral agen t  

t h e o r i e s " .  I s h a l l ,  however,  f o r  convenience  sake and, I t h in k  w i th o u t  s e r i o u s

14
I b id .  p. 240.

15
"Here i t  i s  u s u a l l y  he ld  t h a t  t o  be a moral ag e n t  . . .  one must be 

f r e e  and r e s p o n s i b l e ,  w i th  a c e r t a i n  m a t u r i t y ,  r a t i o n a l i t y ,  and s e n s i ­
t i v i t y  -  which normal a d u l t  human be ings  a r e  taken  t o  have ."
D ic t io n a ry  o f  P h i lo s o p h y , 15 e d . ,  s . v .  "agen t"  by Will iam Frankena.
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d i s t o r t i o n ,  c a l l  any th e o ry  t h a t  demands t h a t  a c a n d id a te  f o r  r i g h t s  

have c o g n i t i v e  c a p a b i l i t i e s  and a degree  o f  r a t i o n a l i t y  roughly  e qu iva ­

l e n t  to  th e  c o g n i t i v e  c a p a b i l i t i e s  and r a t i o n a l i t y  o f  an a d u l t ,  sane ,  

normal human be ing ,  a 'moral agen t  t h e o r y 1.

In g e n e r a l ,  the  c o g n i t i v e  o r  conceptual  requ i rem en ts  o f  such 

t h e o r i e s  inc lude  the  p o s se s s io n  o f  a t  l e a s t  some o f  the  fo l low ing :

(1)  The a b i l i t y  to have d e s i r e s  coupled with  (2)  the  a b i l i t y  to  

recogn ize  t h a t  o th e r s  have d e s i r e s .  (3) the  a b i l i t y  to  recogn ize  t h a t  

o t h e r s '  d e s i r e s  may o r  may n o t  be compatib le  w ith  o n e ' s  own d e s i r e s .

(4) th e  a b i l i t y  to  have some concep t  o f  moral law -  i . e . ,  the  a b i l i t y  

t o  t h i n k  ( c o r r e c t l y  or  no t )  t h a t  o n e s e l f  o r  o t h e r s  have no t  done "what 

one ought  t o  do ."  (5) th e  a b i l i t y  to  be r a t i o n a l - t h i s  demand o f  r a t i o n ­

a l i t y  r e q u i r e s  t h a t  th e  c o g n i t i v e  c a p a b i l i t i e s  j u s t  mentioned be p r e s e n t ,  

and adds a " f r e e  w i l l "  s t i p u l a t i o n ;  s t a t e d  ove rs im p ly ,  i t  i s  t h e  

ap p a re n t  a b i l i t y  to  overcome o n e ' s  d e s i r e s  o r  i n c l i n a t i o n s  f o r  th e  sake 

o f  t r y i n g  t o  do what one t h i n k s  one "ought" to  do.

Put  a n o t h e r  way, i t  i s  th e  a b i l i t y  to  perform r i g h t  a c t i o n s  no t  merely 

from i n s t i n c t ,  bu t  w ith  t h e  idea in mind t h a t  one i s  a c t i n g  from a 

sense o f  du ty .

Not eve ry  moral ag e n t  t h e o r i s t  abou t  r i g h t s  p o sse ss io n  i s  a moral 

ag e n t  t h e o r i s t  about  moral ob jec thood  in g e n e r a l .  That  i s ,  t h e r e  a r e  

those  who ho ld ,  c o n t r a r y  to  Kant,  t h a t  we may have d i r e c t  d u t i e s  to  

e n t i t i e s  t h a t  a r e  no t  moral a g e n t s ,  but  hold  too t h a t  th e s e  e n t i t i e s  

have no r i g h t  to  the  per formance o f  th e se  d u t i e s .  I s h a l l  b r i e f l y  

d i s c u s s  t h i s  n o n c o r r e l a t i v i t y  c la im  l a t e r  in t h i s  c h a p t e r .



Some Problems with  th e  Moral Agent P o s i t i o n .

When we t r y  to  r e c o n c i l e  a c o n s i s t e n t  moral a g en t  p o s i t i o n  on 

r i g h t s  w ith  th e  a c t u a l  s t a t e  o f  r i g h t s  p o sse ss io n  in law, c e r t a i n  

d i f f e r e n c e s  seem to  appea r .

Legal Rights  P o s s e s s o r s .

In law we n o t i c e  t h a t  t h e r e  a r e  s o r t s  o f  e n t i t i e s  t h a t ,  ( a t  the  

t ime t h i s  i s  being w r i t t e n ) ,  appea r  to  possess  r i g h t s  and y e t  do no t  

f i t  t h e  c r i t e r i a  s e t  f o r  moral agen thood .  These le g a l  r i g h t s  p o s se s s o r s  

may be roughly  s e p a r a t e d  i n t o  ( a t  l e a s t )  t h r e e  d i f f e r e n t  c l a s s e s :

(1)  E n t i t i e s  t h a t  a r e  only  p o t e n t i a l l y  moral a g e n t s .  These

would inc lude  humans from the  t ime o f  concep t ion  th rough ch i ldhood .

T he i r  s t a t u s  as  l e g a l  r i g h t s  p o s se s s o r s  ( p a r t i c u l a r l y  b e fo re  b i r t h )
16

has s h i f t e d  th rough the  y e a r s  and s t i l l  s h i f t i n g .  When they  a r e  

a f fo rd e d  le g a l  r i g h t s ,  the  usual s i t u a t i o n  i s  to  have a g ua rd ia n  o r  

proxy c la im ,  demand, o r  waive t h e i r  r i g h t s .  They a r e  he ld  to  be p e r son ­

a l l y  in c ap ab le  o f  demanding, c l a im in g ,  o r  waiving r i g h t s .

(2)  E n t i t i e s  t h a t  were moral a g e n t s  a t  one t im e ,  b u t  a r e  now 

on ly  p o t e n t i a l l y  moral a g e n t s .  These would in c lu d e  some o f  the  in sane  

and some comatose a d u l t s .

16
c . f . ,  John T. Noonan, J r .  "An Almost Absolute Value in  H i s t o r y , "  

The.Mora]tty fl.f  Abortion, ed .  John T. Noonan, J r ,  (Cambridge: Harvard 
U n i v e r s i t y  P r e s s ,  1970).



(3)  E n t i t i e s  t h a t  a r e  not  thought  to  be p o t e n t i a l  moral a g e n t s .

These a r e  o f  two s u b - c l a s s e s :  (a )  those  t h a t  once were moral agen ts  -
17

the  r a t i o n a l ,  normal a d u l t  now dead o r  i r r e v e r s i b l y  comatose and (b)  

those  t h a t  never were moral agen ts  - humans t h a t  a r e  r e t a r d e d  to  the  

degree  t h a t  they  cannot  meet the  c o g n i t i v e  requ i rements  f o r  moral 

agen thood.  Minimal I .Q.  i d i o t s ,  f o r  example.

Moral Agent P o s i t i o n .

I f  we s h i f t  back from law to  ph i losophy ,  from le ga l  r i g h t s  pos­

s e s s o r s  to  what moral a g e n t  t h e o r i e s  imply about  r i g h t s  p o s s e s s io n ,  we 

f i n d  o u r s e lv e s  e i t h e r  in  a r a t h e r  small c i r c l e  o f  r i g h t s  p o s s e s s o r s  -  

i f  t h e  th e o ry  t a k es  moral agenthood as a n e c e ss a ry  c o n d i t io n  f o r  r i g h t s  

p o s s e s s io n ;  o r  in a c i r c l e  with  an i n d e f i n i t e  a rea  -  i f  t h e  theo ry  

t a k es  moral agenthood as on ly  a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  p o s se s s io n .

For the  sake o f  c l a r i t y ,  from t h i s  p o i n t  on,  I whall r e f e r  to  th ose  

t h e o r i e s  t h a t  t a k e  moral agenthood as a n ece ss a ry  c o n d i t i o n  as ' s t r i c t  

moral agenthood t h e o r i e s ' ,  and I s h a l l  r e f e r  to  those  t h e o r i e s  t h a t  

t a ke  moral agenthood as on ly  a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  pos­

s e s s i o n  as  ' weak moral agenthood t h e o r i e s . 1

17
A more d e t a i l e d  d i s c u s s i o n  o f  " i r r e v e r s i b l y  comatose" w i l l  

fo l low  in  Chapters  I I I - I V .

18
c . f . ,  Joseph F l e t c h e r ,  " I n d i c a t o r s  o f  Humanhood: A T e n t a t i v e  

P r o f i l e  o f  Man," The Hastings  Center  Report  2 (November, 1972).
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I f  moral agenthood i s  a n e c e ss a ry  c o n d i t i o n  f o r  the  p o s se s s io n  of  

r i g h t s ,  then e n t i t i e s  t h a t  a r e  not  moral agen ts  now seemingly  cannot  

possess  r i g h t s  whe ther  o r  no t  they were moral agen ts  a t  one t ime o r  

whether o r  no t  they  a r e  p o t e n t i a l ,  bu t  no t  a c t u a l ,  moral a g e n t s .  This 

p o in t  has been recognized  by some t h e o r i s t s  who hold to  some form o f  a 

moral agen t  p o s i t i o n ,  y e t  i t  i s  a p o in t  they  o f t e n  seem to  s l u r  over .  

Sometimes they  c a s t  about  f o r  reasons  to  e n l a r g e  the  c i r c l e ;  th u s ,  T. H. 

Green,  a s t r i c t  moral agen t  t h e o r i s t  abou t  r i g h t s  p o sse ss io n :

We t r e a t  l i f e  as  s acred  even in  the  human embryo, 
and even in hope less  i d i o t s  and l u n a t i c s  recog­
n ize  a r i g h t  to  l i v e ,  a r e c o g n i t i o n  which can 
on ly  be r a t i o n a l l y  exp la ined  on e i t h e r  o r  both 
o f  two grounds:  (1)  t h a t  we do n o t  c o n s id e r  
e i t h e r  t h e i r  l i v e s ,  o r  th e  s o c i e t y  which a man 
may f r e e l y  s e r v e ,  to  be l i m i t e d  to  t h i s  e a r t h ,  
and thus  a s c r i b e  to  them a r i g h t  to  l i v e  on 
the  s t r e n g t h  o f  a s o c i a l  c a p a c i t y  which under 
o t h e r  c o n d i t i o n s  may become what i t  i s  no t  h e r e ;  
o r  (2)  t h a t  th e  d i s t i n c t i o n  between c u ra b l e  and 
i n c u r a b l e ,  between complete and incomple te ,  s o c i a l  
c a p a c i t y  i s  so i n d e f i n i t e  t h a t  we cannot  in any 
case  s a f e l y  assume i t  t o  be such as to  e x t in g u i s h  
th e  r i g h t  to  l i v e .  Or perhaps i t  may be argued 
t h a t  even in cases  where th e  i n c a p a c i t y  i s  a s -  
c e r t a i n a b l y  i n c u r a b l e ,  th e  p a t i e n t  s t i l l  has a 
s o c i a l  f u n c t i o n . . .  a p a s s iv e  fu n c t i o n  a s  t h e  
o b j e c t  o f  a f f e c t i o n a t e  m i n i s t r a t i o n s  a r i s i n g  ou t  
o f  fam i ly  i n s t i n c t  and memories; and t h a t  the  
r i g h t  to  l i f e  p r o t e c t e d  co r responds  to  t h i s  
almost  to  c a s t  about  in c e r t a i n  cases  f o r  an 
ex p la n a t io n  o f  th e  e s t a b l i s h e d  b e l i e f  in  the  
sac redness  o f  human l i f e ,  shows how deeply  
roo ted  t h a t  b e l i e f  i s  u n l e s s  where some c o u n te r  
b e l i e f  i n t e r f e r e s  w i th  i t .

19
Green,  op c i t . , p.  158.
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G reen ' s  c a s t i n g  abou t  seems to  be c o n s i s t e n t  w ith  p r e s e n t  day 

i n t u i t i o n s  about  the  r i g h t s  s t a t u s  o f  a t  l e a s t  some o f  the  e n t i t i e s  

he mentions .  Taking moral agenthood a s  a n ece ss a ry  c o n d i t i o n  f o r  

r i g h t s  p o s se s s io n  seems to  s h r in k  the  c i r c l e  o f  r i g h t s  p o s s e s s o r s  to  

a degree  t h a t  seems unaccep tab le  and unduly ha r s h .  Thus, f o r  example,  

a s t r i c t  c o n t r a c t  moral ag e n t  t h e o r i s t ,  G r ice ,  w r i t e s :

I t  i s  an in e sca p ab le  consequence o f  the  t h e s i s  
p r e s en te d  in  th e s e  pages t h a t  c e r t a i n  c l a s s e s  can­
not  have n a t u r a l  r i g h t s :  an im a ls ,  t h e  human embryo, 
f u t u r e  g e n e r a t i o n s ,  lu v .a t i c s ,  and chi  L an under 
th e  age o f  s ay ,  t e n . 20

While moral i n t u i t i o n s  d i f f e r  about  the  r i g h t s  s t a t u s  o f  zygotes  

and f e t u s e s  and even normal i n f a n t s ,  very  few would,  I t h i n k ,  a c c e p t  

t h a t  c h i l d r e n  and l u n a t i c s  should be e n t i r e l y  exc luded  from th e  c i r c l e  -

a t  l e a s t  as  f a r  as  c e r t a i n  r i g h t s  such a s  the  r i g h t  to  l i f e  and the

r i g h t  no t  to  be put  i n t o  need le s s  pain  a r e  concerned.

On th e  o t h e r  hand,  i f  we a r e  tempted to  go a long  w i th  our i n t u i t i o n s

or th e  law in a s c r i b i n g  r i g h t s ,  we f in d  o u r s e lv e s  in  th e  m ids t  o f  d i f f i ­

c u l t i e s  (which i s  not  unusual  f o r  p o s i t i o n s  taken  s o l e l y  from the  p o in t  

o f  view o f  " i n t u i t i o n s . " )  For example,  the  s t a t u s  o f  zygotes  and

20
Geoffrey  Russel l  G r i c e ,  The Grounds o f  Moral Judgement, (Cambridge: 

Cambridge U n iv e r s i t y  P r e s s ,  15)67) pp. 147f.  Gr ice  c la ims  t h a t  ' n a t u r a l '  
r i g h t s  a r e  r e a l l y  based on c o n t r a c t .
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f e t u s e s  in both law and i n t u i t i o n  i s  no t  s t a b i l e .  The le g a l  r i g h t s  

s t a t u s  o f  unborn humans seems to  change from t ime to  time and from 

j u r i s d i c t i o n  to  j u r i s d i c t i o n .  And, a t  th e  t ime t h i s  i s  being w r i t t e n ,  

t h e r e  seems to  be no genera l  consensus o f  i n t u i t i o n  a t  a l l  about  the  

r i g h t s  s t a t u s  o f  unborn humans.

I f  we a r e  tempted to  a c c e p t  th e  weak moral a g e n t  t h e o r i e s ,  t a k in g  

moral agenthood as  on ly  a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  p o s s e s s io n ,  

we a r e  l e f t  with  the  q u e s t i o n  o f  s e t t i n g  o f  s e t t i n g  c r i t e r i a  to  d e t e r ­

mine the  s i z e  o f  the  c i r c l e  -  who and what ,  a s i d e  from moral a g e n t s ,  

ought  to  have r i g h t s ?  That  q u e s t io n  can be d i r e c t e d  a t  th ose  who take  

moral agenthood a s  a s u f f i c i e n t  bu t  no t  n e c e ss a ry  c o n d i t i o n  f o r  r i g h t s  

p o s s e s s io n ,  as  well  as  d i r e c t e d  a t  those  who would r e j e c t  moral agen t  

c r i t e r i a  f o r  r i g h t s  p o s se s s io n  e n t i r e l y  ( s e e ,  f o r  example,  my remarks 

a t  th e  end o f  t h i s  c h a p t e r  about  u t i l i t a r i a n  c r i t e r i a  f o r  r i g h t s  a s c r i p ­

t i o n ) .  Should,  f o r  example,  a very  s e v e r e l y  r e t a r d e d  c h i l d  have r i g h t s

and a normal a d u l t  cow no t  have r i g h t s ?  I f  i t  i s  t r u e ,  as  i t  has been 
21

claimed , t h a t  a normal a d u l t  chimpanzee has c o g n i t i v e  a b i l i t i e s  

e q u i v a l e n t  to  t h a t  o f  a normal two y e a r  o ld  human c h i l d ,  should a d u l t  

chimpanzees have the  same r i g h t s  we might  g ive  to  a two y e a r  o ld  human 

c h i l d ,  o r ,  have th e  same r i g h t s  we might  g ive  to  a human a d u l t  whose 

i n t e l l i g e n c e  has been f rozen  a t  the  le ve l  o f  a two y e a r  o ld  c h i l d ?

21
P e te r  J e n k i n s ,  "Teaching Chimpanzees t o  Communicate," Animal Rights  

and Human O b l ig a t io n s  ed .  Tom Regan and P e t e r  S inge r  (Englewood C l i f f s :  
P r e n t i c e - H a l l , 1976) p.  92.



Thus moral ag e n t  t h e o r i e s  of  r i g h t s  a s c r i p t i o n  seem to  leave  us 

w ith  a dilemma; taken as  a c a l l  f o r  moral agenthood as a n ece ss a ry  r e ­

quirement f o r  r i g h t s  p o s s e s s io n ,  i t  l e aves  us w ith  r e s u l t s  t h a t  seem 

t o  be,  in p a r t  a t  l e a s t ,  c o u n t e r - i n t u i t i v e .  Taken as a c a l l  f o r  moral 

agenthood as only  a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  p o s s e s s io n ,  we a r e  

l e f t  with  the  problem o f  f i n d i n g  the  nece ssa ry  c o n d i t i o n s .

F i c t i o n a l  Moral Agent S t a t u s .

There i s  one seeming way o u t  f o r  the  moral a g e n t  t h e o r i s t ,  b u t  I

b e l i e v e  i t  ends in a b l in d  a l l e y .  The weak moral a g e n t  t h e o r i s t  may

say t h a t  we can inc lude  more e n t i t i e s  w i th i n  t h e  c i r c l e  by means o f  
22

l e ga l  f i c t i o n s  : We can ,  f o r  example,  g ive  a c h i l d  l e g a l  r i g h t s  by 

a s c r i b i n g  an imaginary  moral ag e n t  s t a t u s  to  i t ,  and have t h a t  moral 

agen t  s t a t u s  , w i th  the  r i g h t s ,  c l a im s ,  and d u t i e s  t h a t  flow from i t ,  

expressed  o r  taken  on by a gua rd ian  o r  proxy.  Thus Hobbes w r i t e s :

A person i s  he whose words o r  a c t i o n s  a r e  
cons ide re d  e i t h e r  a s  h i s  own o r  as r e p r e s e n t i n g  
th e  words o r  a c t i o n s  o f  an o th e r  man o r  o f  any 
o t h e r  th in g  to  whom tbey  a r e  a t t r i b u t e d ,  whether 
t ruTy"oF '~by~f ic t ion . *3 --------------------------------------

22
c . f . ,  John Chipman Gray,  The Nature and Sources o f  the  Law, 

rev .  ed.  (New York: The Macmillan Company) r e p r i n t e d  ed.  (Boston:  
Beacon P r e s s ,  1963) pp.  30-38.

23
Thomas Hobbes, op c i t . ,  p. 132.
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And:

Likewise c h i l d r e n ,  f o o l s ,  and madmen t h a t  have 
no use o f  reason  may be p e r s o n a te d  by guard ians  
o r  c u r a t o r s ; .  . .24

But,  w i th in  the  c o n t e x t  o f  moral a g en t  t h e o ry ,  t h e r e  i s  no d i r e c t  

du ty  to  any non moral a g en t  to  g ive  i t  the  s t a t u s  o f  a moral a g en t .

There a r e  no moral g u i d e l i n e s  and so no duty  to  a s s ig n  th e  non moral 

agen t  a ' f i c t i o n a l  w i l l ' .  We a r e  l e f t  with  t h e  same problem - i f  we 

a r e  w i l l i n g  t o  a c c e p t  t h e  concept  o f  f i c t i o n a l  moral ag e n t  s t a t u s ,  who 

o r  what shou ld  r e c e i v e  t h a t  s t a t u s ?

I f  the  moral agen t  t h e o r i s t  t a k e s  an even weaker p o s i t i o n ,  t a k in g  

moral agenthood as only  a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  p o s s e s s io n ,  

not  r e s o r t i n g  to  ' f i c t i o n a l  w i l l s ' ,  o r  remain e l u s i v e  about  whe ther  he 

i s  t a k in g  moral agenthood as a n e c e ss a ry  o r  on ly  a s u f f i c i e n t  c o n d i t i o n ,  

(F o r  example,  Rawls:

Whether moral p e r s o n a l i t y  i s  a l s o  a n e c e ss a ry  
c o n d i t i o n  [ f o r  being e n t i t l e d  to  f u l l  j u s t i c e  
I s h a l l  le ave  a s i d e . 25)

we remain with  those  im por tan t  problems abou t  the  s t a t u s  o f  unborn 

humans, an im als ,  the  s e v e r e l y  r e t a r d e d ,  and so on.

24
I b i d . ,  p. 134.

25
John Rawls, A Theory o f  J u s t i c e ,  (Cambridqe,  Mass: Belknap P re s s ,  

1971) p. 506.



19.

2.  Humanness as a S u f f i c i e n t  a n d /o r  Necessary  Condit ion  f o r  Right s  
P ossess ion

A. Humanness as a S u f f i c i e n t  c o n d i t i o n .
26

One n o t  uncommon i m p l i c i t  o r  e x p l i c i t  proposal  f o r  marking a 

c u t - o f f  l i n e  f o r  r i g h t s  p o s se s s io n  i s  to  c la im  t h a t  a l l  humans ought  to  

be put  i n t o  the  c i r c l e  o f  r i g h t s  p o s s e s s o r s ,  and a l l  non humans ought  to  

be put  i n t o  c i r c l e s  marked "not  an o b j e c t  o f  d i r e c t  d u t i e s "  o r  "owed 

b e n e f i c e n t  t r e a tm e n t  w i th o u t  a r i g h t  t o  t h a t  t r e a tm e n t"  o r  " p o s s i b l e  

p o s se s s o r  o f  r i g h t s " .

The under ly ing  a s sum pt ion ,  which I w i l l  n o t  d i s c u s s  a t  t h i s  

p o i n t ,  seems to  d e r iv e  from Aquinas or  e a r l i e r  Natural  Law p o s i t i o n s ,  

and appears  t o  be based on th e  g e n e r a l i z a t i o n  t h a t  " a l l  humans a r e  

( p o t e n t i a l l y ,  a t  l e a s t )  r a t i o n a l . "

However, as  a t  l e a s t  some w r i t e r s  on t h e  a b o r t i o n  i s s u e  have 

p o in ted  o u t ,  the  proposal  sometimes r e s t s  on an e q u iv o ca t io n  o f  terms 

as 'h u m a n i ty ' ,  ‘human b e i n g ' ,  ' p e r s o n ' ,  and 'member o f  the  s p e c ie s  

Homo s a p i e n s ' :

26
c . f . , S t .  Thomas Aquinas,  "Summa Theoloq ica ;  P a r t  I ,  Ques t ion 118 

A r t i c l e s  1>3", t r a n s .  F a the rs  o f  th e  Engl ish  Dominican Prov ince ,  
r e p r i n t e d  in  Robert  L. P e r k in s ,  Abor t ion :  Pro and Con, (Cambridge,  Mass. 
:Schenkmann P u b l i sh in g  Co . ,  1974) Also see  Roger Wertheimer,  "Under­
s tan d in g  th e  Abor t ion Argument",  Joel  F e inbe rg ,  e d . ,  op c i t .



We may th us  conclude t h a t  as  t h e  f i r s t  in gen-  
ous e f f o r t  to  prove t h a t  embryo o r  f e t u s  i s  a 
human being a t tempted  to  move from "human" to  
"human be ing"  by an equ ivoca t ion  on "human", 
here  the  e f f o r t  a t  p ro o f ,  a l though  more s o p h i s t i ­
c a t e d ,  t u r n s  on a s i m i l a r  e q u i v o c a t i o n ,  t h i s  t ime 
on "human b e ing" ,  which i s  taken in th e  argument 
as  meaning "human organism on e n t i t y "  and in the  
conc lu s ion  as meaning " b e a re r  o f  r i g h t s ,  pe r s o n s ,  
e t c . "  The i n f e r e n c e  from "human organism o r  e n t i t y "  
("human being"  in an un u su a l ,  lean  sense)  to  "human 
being"  ( in  the  o r d i n a r y ,  r i c h  sense  o f  " b e a re r  of  
r i g h t s ,  p e r s o n s ,  e t c . " )  i s  no t  a n a l y t i c ,  bu t  t r a d e s  
on the  p o t  normal ly  equivoca l  meaning o f  "human 
be ing" .  '

"Person" i s  a moral term, and i t  i s  a n a l y t i c  t h a t  persons  have 

r i g h t s .  "Human being"  i s  equ ivocal  -  i t  i s  sometimes used as  synonymous 

with  "person" and,  when used in t h a t  s e n s e ,  i t  i s  a n a l y t i c  t h a t  human 

beings  have r i g h t s .  However, "human be ing" i s  sometimes used in a t a x ­

onomic s e n s e ,  n o t  as  a moral te rm but  as  r e f e r r i n g  to  b io l o g i c a l  

c h a r a c t e r i s t i c s  -  a s  synonymous with  "member o f  t h e  s p e c i e s  Homo sa p ie n s "  

When used in  th e  l a t t e r  s e n s e ,  i t  i s  t r u e  t h a t  t h e  b i o l o g i s t  can t e l l  

us t h a t  "humanity begins  a t  concep t ion"  o r  t h a t  " t h e r e  i s  a human being 

p r e s e n t  from th e  moment o f  c o n c e p t io n " ,  b u t  th o s e  a r e  c la im s  w i th in  

th e  realms o f  b io logy  and b io l o g i c a l  taxonomy. The i n f e r e n c e  from the  

b i o l o g i c a l  c la im - t h a t  a member o f  the  sp e c ie s  Homo sa p ie n s  i s  p r e s e n t  

from th e  moment o f  co n c e p t io n ,  to  the  moral cl a im  -  t h a t  a person i s  

p r e s e n t  from the  moment o f  co n c e p t io n ,  must be suppor ted  with  f u r t h e r  

argument.

27
Robert  E. G ahr inger ,  "Observat ions  on the  C a tego r ica l  P r o s c r i p t i o n  

o f  A b o r t io n , "  in  Robert  L. P e rk in s ,  e d . ,  op c i t . ,  p. 58.



B. Humanness as a n e c e ss a ry  c o n d i t io n

I t  does no t  seem t h a t  a s t ro n g  argument could be p re s e n te d  to

show t h a t  membership in the  s p e c ie s  Homo s ap iens  i s  a n ece ss a ry  con­

d i t i o n  f o r  r i g h t s  p o s s e s s io n .  One could  imagine,  f o r  example,  some 

e n t i t y ,  perhaps  e x t r a - t e r r e s t r i a l , t h a t  met the  c r i t e r i a  f o r  moral 

agenthood (which I ag ree  i s  a s u f f i c i e n t  c o n d i t io n  f o r  r i g h t s  p o s s e s s i o n ) ,  

bu t  could no t  be c l a s s i f i e d  as a member o f  Homo s a p i e n s .

C. P o t e n t i a l  Moral Agenthood and Humanness

B io lo g ic a l  humanness as a s u f f i c i e n t  c o n d i t i o n  f o r  r i g h t s  

p o sse ss io n  i s  even l e s s  j u s t i f i e d  in the  c o n t e x t  o f  s t r i c t  moral a g e n t ­

hood t h e o r i e s :  (1) C l e a r l y ,  the  normal zygote o r  f e t u s  i s  a p o t e n t i a l  

moral a g e n t ,  bu t  c l e a r l y  t o o ,  the  cla im  t h a t  p o t e n t i a l  moral agen ts  

ought  to  have the  same r i g h t s  as  a c tu a l  moral agen ts  r e q u i r e s  a sup­

p o r t i n g  argument.  My p o t e n t i a l  to  become P r e s i d e n t  does no t  a lone  

g ive  me the  r i g h t s  o f  th e  P res idency .  Nor can one argue t h a t  the  

normal zygote o r  f e t u s  w i l l  become a moral a g en t  in  th e  n a t u r a l  course  

o f  even ts  ( I  s h a l l  have more to  say on t h a t  in  Chapter  I V . ) ,  f o r  the

s t r i c t  moral agenthood t h e o r i e s  canno t ,  as  they  s t a n d ,  w i th o u t  a u x i l ­

i a r y  argument,  make the  c la im  t h a t  a p o t e n t i a l  moral agen t  has a r i g h t  

to  be made i n t o ,  o r  to  be al lowed  to  develop  i n t o ,  a moral a g e n t .

3.  Right s  Possess ion  by Non Moral Agents Seemingly Compatible w ith  
Moral Agent Theory .

Although a t  f i r s t  examinat ion a r ig o ro u s  i n t e r p r e t a t i o n  o f  s t r i c t  

moral a g en t  th e o ry  seems to  exclude  a l l  non moral a gen t s  from the  

c i r c l e  o f  r i g h t s  p o s s e s s o r s ,  a case  can be p r e s en te d  f o r  th e  c la im  t h a t
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a t  l e a s t  some non moral agen ts  can have r i g h t s  even w i th in  th e  con f ine s  

o f  s t r i c t  moral agen t  th e o ry .

A. Re s id u a l  Rights

Those e n t i t i e s  t h a t  once were moral agen t s  -  the  dead normal 

a d u l t ,  the  comatose o f  both s o r t s  (normal a d u l t s  now t e m p o ra r i l y  in 

coma and normal a d u l t s  now in i r r e v e r s i b l e  coma) may be the  o b j e c t s  of  

some d u t i e s  t h a t  could be taken  as co r responding  to  r i g h t s  they  s t i l l  

p o s se ss .  Thus,  former  moral a gen t s  may have e n t e r e d  in t o  c o n t r a c t s ,  

in c u r re d  o b l i g a t i o n s ,  made c l a im s ,  o r  expressed  wishes be fo re  f a l l i n g  

i n t o  t h e i r  p r e s e n t  s t a t e .  One might  c la im  t h a t  they  have a r i g h t  to  

the  f u l f i l l m e n t  o f  such c o n t r a c t s ,  o r  a r i g h t  t h a t  t h e i r  wishes  be 

honored,  o r  a r i g h t  t h a t  t h e i r  c la im s  be d e a l t  w ith  j u s t l y .

However, i t  would seem more c o n s i s t e n t  w ith  s t r i c t  moral 

agen t  th e o ry  to  look upon such d u t i e s  no t  as  c o r r e l a t i n g  to  r i g h t s ,  

but  in s t e a d  simply as d u t i e s  to  f u l f i l l  c o n t r a c t s ,  o r  keep promises ,  

which involv-: the  former  moral a g e n t .  Once made, c o n t r a c t s  and prom­

i s e s  and j u s t  claims achieve  a moral f o r c e  o f  t h e i r  own and,  i f  A made 

a c o n t r a c t  b e fo re  he d ie d ,  i t  would be more c o n s i s t e n t  w i th  s t r i c t  moral 

agen t  th e o ry  to  say t h a t  the  du ty  i s  no t  to  A to  f u l f i l l  the  c o n t r a c t ,  

bu t  i n s t e a d  a du ty  to  f u l f i l l  a c o n t r a c t  which in v o lv es  A.

In any e v e n t ,  t h i s  proposal  o f  " r e s id u a l  r i g h t s "  does no t  appear  

to  be a b l e  to  accoun t  f o r  the  a s c r i p t i o n  o f  more b a s i c  n o n -c o n t r a c tu a l  

r i g h t s  t o  such e n t i t i e s .  For example,  under law and ,  p ro b ab ly ,  under 

i n t u i t i o n ,  th e  i n t e n t i o n a l  k i l l i n g  o f  a r e v e r s i b l y  comatose a d u l t  o r  o f  

an in nocen t  in sane  a d u l t  i s  s t i l l  cons ide red  to  be a v i o l a t i o n  o f  a 

r i g h t  to  l i f e ,  and th e  t o r t u r i n g  o f  an insane  a d u l t  would seem to  be a
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v i o l a t i o n  o f  h i s  r i g h t s .  I t  i s  d i f f i c u l t  t o  s ee  how, f o r  example,

p r o t e c t i n g  such a "person"  from being k i l l e d  o r  t o r t u r e d  could be

i n t e r p r e t e d  as the  p r o t e c t i o n  of  a " r e s id u a l  r i g h t "  o r  as  the  honoring 

o f  a c o n t r a c t  made by the  "person" when he was s t i l l  a moral a g e n t ,  

r a t h e r  than as the  p r o t e c t i o n  of  a p r e s e n t l y  e x i s t i n g  r i g h t  o f  a person

who i s  not  a moral agen t .

B. The V io la t io n  o f  F u tu re  Rights  o f  P o t e n t i a l  Moral A gents .

An argument f o r  the  a s c r i p t i o n  o f  some r i g h t s  t o  the  p o t e n t i a l  

moral agen ts  t h a t  i s  compatib le  w ith  s t r i c t  moral agen t  t h e o r i e s  might 

run t h i s  way:

Zygotes ,  f e t u s e s ,  th e  r e v e r s i b l y  comatose,  and the  insane  a r e

p o t e n t i a l  moral a g e n t s .  They have no r i g h t  to  become or to  be made

in t o  moral agen ts  and we may have no d i r e c t  duty  to  them to  a l low  or

he lp  them become moral ag e n t s .  However, we may choose to  make them

in to  moral agen ts  -  we may c a r r y  the  c h i l d  to  term and proceed to

f e e d ,  s h e l t e r ,  s o c i a l i z e ,  and educa te  him. When cures  a r e  a v a i l a b l e ,

we may choose to  c u re  the  r e v e r s i b l y  comatose o r  the  insane  a d u l t .  In

choosing to  make them i n t o  moral a g e n t s ,  we take  on c e r t a i n  r e s p o n s i b i -
28

1i t i e s  in regard  to  them. C e r ta in  r i g h t s  can under th e s e  c o n d i t i o n s ,  be

28
This may be cogent  to  t h e  problem o f  our  o b l i g a t i o n s  t o  f u t u r e  

g e n e ra t i o n s  -  i f  we dec ide  to  a l low  t h e r e  to  be f u t u r e  g e n e ra t i o n s  o f  
moral agen ts  we may, on t h a t  acc o u n t ,  have o b l i g a t i o n s  to  them (and 
th e y ,  co r respond ing  r i g h t s ) .  But we may n o t  have an o b l i g a t i o n  to  
a l low t h e r e  to  be f u t u r e  g e n e r a t i o n s .
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v i o l a t e d  "forward in  t im e" .  For example,  suppose t h a t  f u l l - f l e d g e d  

persons  have a r i g h t  to  en joy  s u n s e t s ;  the  removal o f  an i n f a n t ' s  e y e s ,  

a l though  no t  a v i o l a t i o n  o f  a r i g h t  o f  the  i n f a n t ,  i s  a v i o l a t i o n  o f  

a r i g h t  o f  the  person the  i n f a n t  w i l l  become. However, the  i n f a n t  o r  

f e t u s  has no r i g h t  t o  become a moral agen t  o r  f u l l - f l e d g e d  person and,  

presumably,  he can -  w i th in  th e  c o n t e x t  o f  s t r i c t  moral agen t  t h e o r i e s  - 

be p reven ted  from becoming, o r  not  helped to  become a moral ag en t .

Taking in t o  account  t h a t  p o s s i b i l i t y  o f  v i o l a t i n g  f u t u r e  r i g h t s  

in th e  p r e s e n t ,  and the  no t ion  o f  r e s id u a l  r i g h t s  (o r  d u t i e s  to  f u l f i l l  

c o n t r a c t s  t h a t  may invo lve  former moral a g e n t s ) ,  the  fo l low ing  seem to  

be some im p l i c a t i o n s  from s t r i c t  moral a g en t  t h e o r i e s  about  the  r i g h t s  

s t a t u s  o f  e n t i t i e s  mentioned on pages 12-13 above:

(1)  Zygotes ,  F e tu s e s ,  I n f a n t s : I f  a b o r t i o n  o r  i n f a n t i c i d e  i s  

per formed,  t h e r e  w i l l  be no moral ag e n t  in  the  f u t u r e  whose r i g h t s  

would be v i o l a t e d  in t h a t  f u t u r e - l o o k i n g  way. S i m i l a r l y ,  i f  the  zygo te ,  

f e t u s ,  o r  i n f a n t  i s  t r e a t e d  in such a way t h a t  no moral ag e n t  can d e ­

ve lop -  made s e v e r e l y  r e t a r d e d ,  f o r  example,  no r i g h t  w i l l  be v i o l a t e d .

I f  the  i n t e n t i o n  i s  to  make the  zygo te ,  f e t u s ,  o r  i n f a n t  i n t o  a 

moral a g e n t ,  r i g h t s  can be v i o l a t e d  in the  fo rw ard - look ing  way d e s c r ib e d  

above -  bu t  whoever i s  in  c o n t ro l  -  p a r e n t  o r  s t a t e ,  can change t h e i r  

i n t e n t i o n  and k i l l  o r  m e n ta l ly  r e t a r d  the  e n t i t y  be fo re  i t  becomes a 

moral a g e n t ,  w i th o u t  v i o l a t i n g  any r i g h t  o f  th e  e n t i t y .

(2) Insane Adul t  Humans. D e f i n i t i o n s  and types  o f  i n s a n i t y  vary .  

The types  o f  i n s a n i t y  cogent  here  might be d e s c r ib e d  as s o r t s  in which 

th e  v ic t im  once had th e  c o g n i t i v e  c a p a b i l i t i e s  p r e r e q u i s i t e  f o r  moral



agen thood,  bu t  now i s  ru le d  by "compulsion" ( r a t h e r  than  being i n t e r ­

n a l l y  f r e e  to  a c t  in a moral way),  o r  i s  in a c o n d i t io n  in which he i s

unab le  to  make claims in the  senses  d e s c r ib e d  on pages 4 ,  8» 9 above,

( e . g . ,  he i s  c a t a t o n i c ) .  This i s  no t  to  cl a im  t h a t  t h e r e  a r e  no o t h e r  

types  o f  i n s a n i t y  t h a t  do not  meet th e s e  c r i t e r i a ,  but a r e  c ons ide re d  

s u f f i c i e n t  reason  to  judge  a human l e g a l l y  incompetant  i f  he i s  a v ic t im

o f  one o r  more o f  them. Nor i s  i t  t o  c l a im  t h a t  t h e r e  a r e  any a c tu a l

types  o f  i n s a n i t y  t h a t  co r respond  t o  th e  r a t h e r  a n t i q u a t e d  p h i l o s o p h i c a l  

d e f i n i t i o n s  o f f e r e d  above.  One may simply speak o f  h y p o th e t i c a l  cases  

o f  i n s a n i t y  in  which th e  v i c t im  i s  unable  to  meet t h e  requ i rem en ts  f o r  

moral agen thood,  a l though  he p o sse sse s  t h e  c o g n i t i v e  c a p a b i l i t i e s  r e ­

q u i r e d .

In any e v e n t ,  with  th e s e  c a s e s ,  r e s i d u a l  r i g h t s  may be p r e s e n t ,  

and th e s e  may e f f e c t i v e l y  p r e s e rv e  a good many o f  h i s  r i g h t s  u n t i l  he 

i s  madea"whole"  moral a g en t  ag a in .  For example,  t h e  in d iv id u a l  may 

have c o n t r a c t e d  f o r  medical c a r e  b e fo re  f a l l i n g  i n t o  h i s  p r e s e n t  s t a t e ,  

and t h a t  may e n t i t l e  him to  t r e a tm e n t  to  make him "whole" a g a in .  Too, 

i f  c u l p a b i l i t y  on the  p a r t  o f  o t h e r s  can be e s t a b l i s h e d  f o r  h i s  f a l l i n g  

i n t o  h i s  p r e s e n t  s t a t e ,  he may be owed t r e a tm e n t  as p a r t  o f  compensation 

(Imagine f o r  example t h a t  h i s  incompetant  ph y s ic ian  mixed up th e  LSD 

with  th e  p e n i c i l l i n . ) .

However, i f  no r e s id u a l  r i g h t s  a r e  p r e s e n t ,  and no c u l p a b i l i t y  

f o r  the  i n s a n i t y  can be e s t a b l i s h e d ,  th e  i n d i v i d u a l ' s  s t a t u s  in  regard  

to  r i g h t s  seems comparable to  t h a t  o f  the  zygo te ,  f e t u s ,  o r  i n f a n t  -  

i f  t h e r e  i s  an i n t e n t i o n  to  make him whole a g a i n ,  then  h i s  r i g h t s  can 

be v i o l a t e d  on ly  in  t h a t  f u t u r e - l o o k i n g  way. Otherwise he has no r i g h t s .
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(3)  S evere ly  Retarded  Humans. The s i t u a t i o n  o f  those  who a re  

so s e v e r e l y  r e t a r d e d  t h a t  th e y  cannot  meet the  requ i rem en ts  f o r  moral 

agenthood now, p a r a l l e l s  t h a t  o f  th e  zygo te ,  f e t u s ,  o r  i n f a n t .  The 

e n t i t y  has no r i g h t s  now s in c e  i t  i s  no t  a moral agen t  and,  i f  i t  i s  

p reven ted  from becoming a moral ag e n t  by k i l l i n g  i t  o r  r e f u s i n g  to  

e f f e c t  a cure  i f  one i s  a v a i l a b l e ,  t h e r e  w i l l  be no moral ag e n t  in 

the  f u t u r e  whose r i g h t s  were v i o l a t e d  in the  p a s t .

29
Welfare Rights  and Non Moral Agen ts .

At t h i s  p o i n t  someone might  be tempted to  r a i s e  the  fo l lowing  

s o r t  o f  o b j e c t i o n :  "Sure ly  some o f  th e se  e n t i t i e s  have a r i g h t  to  

t r e a tm e n t  - a r i g h t  to  be made whole a g a i n ,  i f  p o s s i b l e ,  o r  a r i g h t  

to  have t h e i r  p o t e n t i a l  moral agenthood a c t u a l i z e d . "  Thus H. J .  

McCloskey,who claims to  hold a moral ag e n t  p o s i t i o n  on r i g h t s  pos­

s e s s i o n  w r i t e s : " I f  a minimal I .Q .  i d i o t  could  be cured by a p i l l  as 

cheap as an a s p i r i n ,  i t  would be rea so n ab le  to  c la im  t h a t  he has a

r i g h t  to  the  n ece ss a ry  t r e a tm e n t  and t h a t  we have a duty  to  see  t h a t
30

i t  i s  made a v a i l a b l e  to  him."

29
For a d i s c u s s io n  o f  the  concep t  o f  "w e lfa re  r i g h t s "  see Mart in 

Golding,  "Towards a Theory o f  Human R ig h t s , "  The M onis t , 52 (1968.

30
H. J .  McCloskey, " R ig h t s , "  The P h i lo so p h ica l  Q u a r t e r l y , 15 (1965) 

p. 123.
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Such claims a r e  i n c o n s i s t e n t  w i th  t h e  b a s i c  premise o f  s t r i c t  moral 

agen t  th e o ry .  I f  moral agenthood i s  a n e c e ss a ry  c o n d i t i o n  f o r  r i g h t s  

p o s se s s io n  (as  McCloskey claims in o t h e r  p a r t s  o f  h i s  paper  ) ,  then  

th ose  who a r e  n o t  moral agen t s  cannot  possess  any r i g h t s  and i t  i s  no t  

r e a s o n ab le  to  ho ld ,  w i th in  the  c o n t e x t  o f  th e s e  t h e o r i e s ,  t h a t  the  

minimal I .  Q. i d i o t  has a r i g h t  to  a c u r a t i v e  p i l 1 , were i t  as  cheap 

as a s p i r i n  o r  as  dear  as  diamonds.

In summation,  the  a d d i t i o n  o f  r e s i d u a l  r i g h t s  ( o r  ' c o n t r a c t u a l

d u t i e s ' ,  which I t h i n k  i s  a concep t  more c o n s i s t e n t  w ith  s t r i c t  moral 

a g en t  t h e o r i e s )  and fo rw ard - look ing  r i g h t s  can se rve  to  s e t  some l i m i t s  

to  the  t r e a tm e n t  o f  non moral a gen t s  im pl ied  by the  s t r i c t  v e r s io n s  o f  

the  th e o ry  and may a l low  them some r i g h t s  under c e r t a i n  c o n d i t i o n s .  

However, the  a d d i t i o n  has some im p l i c a t i o n s  which may seem odd:

(1) Those e n t i t i e s  t h a t  a r e  no t  former  o r  p o t e n t i a l  moral agen ts  

can have no r i g h t s :  th e s e  would inc lude  a t  l e a s t  most an imals  and th e  

in c u ra b ly  very  s e v e r e l y  r e t a r d e d .

(2)  Those e n t i t i e s  t h a t  once were moral agen ts  may have a r e s i d u e  

o f  r i g h t s ,  o r  a t  l e a s t  be involved as  the  i n d i r e c t  o b j e c t s  o f  c e r t a i n  

d u t i e s  t h a t  may e n t i t l e  them to  b e n e f i t s  e q u i v a l e n t  to  th o s e  enjoyed by 

" a c tu a l "  r i g h t s  p o s s e s s o r s .

(3) Those e n t i t i e s  t h a t  never were moral a g e n t s ,  b u t  have the  

p o t e n t i a l  to  become moral a gen t s  can have on ly  fo rw ard - look ing  r i g h t s .  

The r i g h t s  a r e  c o n d i t i o n a l  in  the  odd ways de s c r ib e d  on page 20-21 above.

31
I b i d . ,  c . f . ,  p.  121.



All t h a t  i s  p r e s e n te d  above i s  in  th e  c o n t e x t  o f  th o s e  moral a g e n t  

t h e o r i e s  t h a t  take  moral agenthood as a n e c e s s a ry  c o n d i t i o n  f o r  r i g h t s  

p o s s e s s io n .  There may be o t h e r  r e a s o n s ,  c o n s e q u e n t i a l i s t ,  f o r  example,  

to  p la c e  s t r i c t u r e s  on our t r e a tm e n t  o f  non moral a g e n t s ,  bu t  any 

argument f o r  such s t r i c t u r e s  must be p re s e n te d  as a d ju n c t  to  o r  s e p a r a t e  

from th e  arguments o f  s t r i c t  moral ag e n t  th e o ry  and the  s t r i c t u r e s  can­

not  be s e t  in  the  form o f  r i g h t s .

4.  N o n - C o r r e l a t i v i t y  o f  Duties  and Rights  -  Not Every Duty E n t a i l s  

a Corresponding R ig h t .

There i s  an approach to  d e a l in g  with  moral agenthood which seems 

to  c a p t u r e  some o f  our i n t u i t i v e  d i s s a t i s f a c t i o n  with  the  im p l i c a t io n s  

o f  s t r i c t  moral ag e n t  t h e o r y ,  w h i le  n o t  d i s c a r d i n g  moral ag e n t  theo ry  

o f  r i g h t s  e n t i r e l y .  I b e l i e v e  the  approach i s  wrong in p a r t ,  and I 

w i l l  d i s c u s s  my o b j e c t i o n s  to  i t  l a t e r  in  t h i s  s e c t i o n .

The genera l  s u p p o s i t i o n  o f  the  argument i s  t h a t  no t  every  d i r e c t  

du ty  to  A e n t a i l s  t h a t  A has a r i g h t  to  the  performance  o f  t h a t  du ty .

So t h a t  we may have d i r e c t  d u t i e s  to  non moral a gen t s  w i th o u t  th e  non 

moral agen ts  having r i g h t s  c o r r e l a t i v e  to  th o se  d u t i e s .  This i s  in 

c o n t r a s t  t o ,  f o r  example;  K an t ' s  p o s i t i o n  ( see  pp .9-10  above) .

More s p e c i f i c a l l y ,  th e  claims  a r e :

(1) Only moral agen ts  can have r i g h t s .

(2) When a moral agen t  has a r i g h t  ( f o r  example,  
a r i g h t  no t  to  have n eed le s s  pain  i n f l i c t e d  upon 
him),  any B, who i s  a moral a g e n t ,  has a duty  no t  
to  v i o l a t e  t h a t  r i g h t .  ( In  t h i s  c a s e ,  a du ty  not  
t o  i n f l i c t  n eed le s s  pain upon A -a t  l e a s t  w i th o u t  
the  consen t  o f  A . )
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(3)  We do have d u t i e s  to  non moral agen ts
( f o r  example,  a du ty  no t  to  i n f l i c t  need­
l e s s  pa in  on a n i m a l s ) .  These d u t i e s  a r e  
no t  i n d i r e c t  - i t  i s  no t  j u s t  t h a t  they  
invo lve  the  non moral a g e n t ,  as  iny duty  
no t  to  break my n e i g h b o r ' s  window invo lves  
my n e i g h b o r ' s  window, but  i t  i s  a du ty  to  
my ne ighbor .  They a r e  d i r e c t e d  a t  the  non
moral a g e n t .  They a r e  f o r  the  sake o f  the
non moral agen t .

(4)  I t  i s  no t  th e  case  t h a t  a l l  my d u t i e s  to  
C e n t a i l  t h a t  C has a r i g h t  to  the  perform­
ance o f  a l l  those  d u t i e s ;  in f a c t ,  i f  C i s  
no t  a moral a g e n t ,  i t  i s  never  the  case  t h a t  
C can have a r i g h t  to  the  performance o f  any 
du ty .

The p o s i t i o n  i s  u s u a l l y  taken in r e l a t i o n  to  our t r e a tm e n t  of  s e n ­

t i e n t  non-human an im als ,  though i t  could a l s o  be taken in r e l a t i o n  to

our  t r e a tm e n t  o f  members o f  our  s p e c ie s  t h a t  a r e  not  moral a g e n t s .  The

p o s i t i o n  u s u a l l y  assumed i s  t h a t  o f  a c a l l  f o r  a rough-and-ready

h e d o n i s t i c  u t i l i t a r i a n  t r e a tm e n t  o f  an imals  towards which, the  c la im 

goes ,  we have d u t i e s  of  b e n e f i c i e n c e  w i th o u t  t h e i r  having a co r responding

r i g h t  to  our b e n e f i cen ce .  The p o s i t i o n  i s ,  as Nozick n i c e l y  pu t  i t :
32

" u t i l i t a r i a n i s m  f o r  an im a ls ,  Kantianism f o r  peop le" . The p o s i t i o n  i s  

widespread:

Thus,  f o r  example,  John Chipman Gray w r i t e s  o f  s t a t u t e s  f o r  the  

p r o t e c t i o n  o f  an im a ls :

32
Robert  Nozick,  Anarchy, S t a t e  and Utopia (New York: Basic Books, 

1974) p.  39.--------------- -------------------------------------
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I t  i s  t r u e  t h a t  t h e r e  a r e  everywhere s t a t u t e s  
f o r  t h e i r  p r o t e c t i o n ,  bu t  th e s e  have g e n e r a l l y  
been made, no t  f o r  the  b e a s t ' s  sake ,  b u t  to  
p r o t e c t  th e  i n t e r e s t s  o f  men, t h e i r  m a s t e r s .
Such s t a t u t e s  have sometimes,  however,  been 
enac ted  f o r  th e  sake o f  th e  b e a s t s  themselves  
. . . t h e  t r u e  reasons  o f  th e  s t a t u t e s  [ a g a i n s t  
c r u e l t y ]  i s  to  p r e s e rv e  th e  dumb c r e a t u r e s  
from s u f f e r i n g .  Yet even when th e  s t a t u t e s  
have been enac ted  f o r  the  sake o f  the  b e a s t s  
them se lves ,  the  b e a s t s  have no r i g h t s . ^

And John Rawls:

While I have not  ma in ta ined  t h a t  the  c a p a c i t y  
f o r  a sense  o f  j u s t i c e  i s  nece ssa ry  to  be owed 
the  d u t i e s  o f  j u s t i c e ,  i t  does seem we a r e  not  
r e q u i r e d  t o  g iv e  s t r i c t  j u s t i c e  anyway to  
c r e a t u r e s  la ck ing  t h i s  c a p a c i t y .  But i t  does 
n o t  fo l lo w  t h a t  t h e r e  a r e  no requ i rem en ts  a t  
a l l  in regard  t o  them, nor in  our  r e l a t i o n s  
w i th  th e  n a t u r a l  o r d e r .  C e r t a i n l y  i t  i s  wrong 
to  be c ru e l  to  an imals  and th e  d e s t r u c t i o n  o f  
a whole sp e c ie s  can be a g r e a t  e v i l .  The 
c a p a c i t y  f o r  f e e l i n g s  o f  p l e a s u r e  and pain and 
f o r  the  forms o f  l i f e  o f  which animals a r e  
capab le  c l e a r l y  impose d u t i e s  o f  compassion and 
humanity in  t h e i r  c a s e .  4

And W. 0. Ross:

. . .  i f  we th in k  we ought t o  behave in a c e r t a i n  
way t o  an im a ls ,  i t  i s  ou t  o f  c o n s i d e r a t i o n  p r i ­
m a r i ly  f o r  t h e i r  f e e l i n g s  t h a t  we t h i n k  we ought 
t o  behave so ;  we do no t  t h i n k  o f  them merely as 
a p r a c t i s i n g - g r o u n d  f o r  v i r t u e .  I t  i s  because 
we th in k  t h e i r  pa in  a bad th in g  t h a t  we th in k  
we should no t  g r a t u i t o u s l y  cause i t .  [But  Ross 
d e n ie s  them r i g h t s ] 35

33
John Chipman Gray,  op c i t . ,  p. 43.

34
John Rawls, op c i t . ,  p. 512.

35
W. D. Ross,  The Right  and the  Good (Oxford:  Clarendon P r e s s ,  1930)

P. 50.



This p a r t i c u l a r  c la im  about  th e  n o n - c o r r e l a t i v i t y  o f  r i g h t s  and 

d u t i e s  r e s t s  a t  l e a s t  p a r t i a l l y  on ambiguous grounds .  I t  seems to  

co n t a in  a hidden e q u iv o ca t io n  on ' b e n e f i c e n c e . '  I f  ' b e n e f i c e n c e '  i s  

taken  in  the  Good Samari tan  sense  -  r e f e r r i n g  on ly  to  p o s i t i v e  a c t i o n s  

t h a t  somehow promote t h e  i n t e r e s t s  o f  t h e  o b j e c t  o f  b e n e f i c e n c e ,  then 

t h e r e  i s  c e r t a i n l y  reason  to  q u e s t i o n  the  c la im  o f  any  e n t i t y  to  a 

r i g h t  to  the  performance  o f  such a c t i o n s .  That  q u e s t i o n  p e r s i s t s  

whe ther  o r  n o t  t h e  e n t i t y  i s  a moral a g e n t .  I f ,  on a rambl ing  walk 

through unowned la nd  I were to  see  an a d u l t  human caught  in a l e g -  

t r a p  which was n o t  s e t  by me, I might  very  well s top  to  q u e s t i o n  

whether  o r  n o t  he has a r i g h t  t o  my a s s i s t a n c e .  There a r e  s u b s t a n t i a l  

p h i l o s o p h i c a l  problems r e l a t i n g  to  r i g h t s  to  t h a t  s o r t  o f  ben e f i cen ce  

in r e g a rd  to  moral a g e n t s .

T y p i c a l l y ,  however, t h e  c la im  t h a t  we have a duty  o f  ben e f i cen ce  

towards non-human s e n t i e n t  c r e a t u r e s  i s  taken  to  r e a l l y  mean t h a t  we 

have a du ty  o f  n o n -m a le f i c e n c e . Thus, w r i t e r s  w i l l  speak  o f  d u t i e s  

n o t  to  be c ru e l  t o  an im a l s ,  o r  o f  d u t i e s  n o t  to  i n f l i c t  n e e d le s s  pain 

on a n im a ls ,  more o f t e n  than they  speak o f  d u t i e s  to  p rov ide  an imals  

w i th  p l e a s u r e  o r  d u t i e s  to  r e l i e v e  an imals  o f  pa in  i n f l i c t e d  by o t h e r s  

( c . f . ,  q u o t a t i o n s  on page 31 above) .

The n e g l e c t  o f  a duty  o f  b e n e f i cen ce  in  th e  s t r i c t  meaning o f  

b e n e f i cen ce  - in  t h i s  c o n t e x t ,  n e g l e c t i n g  t o  p rov ide  s e n t i e n t  non moral 

agen t s  w i th  p l e a s u r e  o r  n e g l e c t i n g  to  r e l i e v e  them o f  s u f f e r i n g  i n f l i c t e d  

by o t h e r s ,  p a r a l l e l s  t h e  n e g l e c t  o f  good Samari tan  d u t i e s  towards moral



agen t s  in  regard  to  some o f  the  problems r e l a t i n g  to  r i g h t s  t h a t  a r e  

involved .

For example,  even i f  we a g ree  t h a t  some non moral agen ts  have some 

r i g h t s  -  f o r  example,  a r i g h t  no t  to  be pu t  i n t o  p a in ,  we may s t i l l  

q u e s t io n  whether such non moral a gen t s  have a f u r t h e r  r i g h t  to  our 

a s s i s t a n c e  i f  we were no t  the  cause o f  t h e i r  pa in .

However, the  n e g l e c t  o f  a duty  o f  non-male f ic ence  to  non moral

agen t s  seems to  p a r a l l e l  the  v i o l a t i o n  o f  a moral a g e n t ' s  r i g h t  no t

to  have n eed le s s  pain  i n f l i c t e d  upon him. So, f o r  example,  suppose B,

a moral a g e n t ,  has a du ty  no t  to  cause  harm to  A, a non moral a g e n t ,

and B i n t e n t i o n a l l y  causes  harm to  A. What has happened seems to  more

c l o s e l y  resemble ,  f o r  example,  s t e a l i n g  from a beggar than i t  does

n e g l e c t i n g  t o  g ive  money to  a beggar .  The beggar to  whom I have r e fu s ed

alms cannot  j u s t l y  demand them o f  me, because ,  i f  I have a du ty  to  g ive

c h a r i t y ,  my du ty  to  g ive  c h a r i t y  i s  no t  d i r e c t e d  towards anyone in p a r -
36

t i c u l a r  -  no one person  has a c la im  to  my c h a r i t y  and,  a t  th e  l e a s t ,  

i t  i s  d e b a t a b le  as to  whether  my r e f r a i n i n g  from a c t i n g  c h a r i t a b l y  can 

be taken  as  th e  w i l l f u l  i n f l i c t i o n  o f  harm on th e  beggar.

36
One can ,  o f  c o u r s e ,  imagine s i t u a t i o n s  where t h a t  may n o t  be t r u e :  

Suppose t h a t  t h e r e  i s  such a du ty  w i th  a c o r r e l a t i v e  r i g h t ,  and I am 
a Robinson Crusoe with  a s u r p lu s  o f  food on a d e s e r t  i s l a n d ,  and a 
s t a r v i n g  F r iday  knocks on the  g a t e  o f  my s to c k a d e ,  palms o u t s t r e t c h e d .
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S t e a l in g  from the  beggar i s  a n o th e r  m a t t e r ;  my du ty  not  to  s t e a l  

i s  d i r e c t e d  towards anyone and everyone .  My s t e a l i n g  from the  beggar 

would be a c l e a r  case  o f  caus ing  harm. C u l p a b i l i t y  f o r  the  i n f l i c t i o n  

o f  harm i s  d i r e c t l y  a s s ig n a b l e  to  an ag e n t  -  in  t h i s  c a s e ,  me. I have 

ac ted  in a way t h a t  has l e s sen ed  the  "good" o f  th e  beggar .  He can p o in t  

a f i n g e r  and complain,  demand e x p l a n a t i o n  and,  i f  none can be g iven ,  he 

can demand t h a t  j u s t i c e  be done and recompense be g iven .  The w i l l f u l  

a c t  o f  m a le f icence  towards s e n t i e n t  non moral agen ts  p a r a l l e l s  s t e a l i n g  

from the  beggar .  The i n f l i c t i o n  o f  n eed le s s  pain  upon a non moral agen t  

i s  a ccep ted  as an e v i l  by the  " u t i l i t a r i a n i s m  f o r  an imals"  t h e o r i s t s .

I f  I were to  i n f l i c t  p a i n ,  th e  animal has an ag e n t  a t  whom he can p o in t  

the  f i n g e r  o r  paw o f  a c c u s a t i o n .  He can complain and demand e x p l a n a t i o n .  

He has (w i th in  the  c o n t e x t  o f  th e s e  t h e o r i e s )  a recogn ized  c la im  not  to

have pain i n f l i c t e d  upon him. The du ty  i s  here  de f in e d  as f o r  th e  sake

o f  the  e n t i t y  t o  which the  du ty  i s  owed. The earmarks o f  a v i o l a t i o n  o f  

a r i g h t  a r e  p r e s e n t .  What a r e  miss ing  a r e  simply two c o n d i t i o n s :  (1)

The e n t i t y  i s  no t  a moral ag e n t .  (2) The e n t i t y  i s  no t  p e r s o n a l l y  ab le  

to  make a c la im  in  th e  s t r o n g  sense o f  "making a cla im" d e s c r ib e d  above

on pages 9 , 10,  11 above.

Thus, f o r  example,  Ross w r i t e s :

On the  whole,  s i n c e  we mean by a r i g h t  something 
t h a t  can be j u s t l y  c la im ed,  we should probably  
say  t h a t  an imals  have no t  r i g h t s ,  no t  because 
t h e  c la im  to  humane t r e a tm e n t  would not  be j u s t  
i f  i t  were made, but  because they  cannot  make 
i t .  3/

37
W. P,  Ross,  The Right  and the  Good (Oxford: Clarendon P r e s s ,  

1930) p,  50.
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But,  as  we have seen above (pp.  13 14) ,  i t  i s  no t  th e  case  t h a t  

one must be a moral agen t  in  o r d e r  to  have l e g a l  r i g h t s  and to  have 

c la ims  under those  r i g h t s  recogn ized .  P r o x ie s ,  g u a r d i a n s ,  or  the  

s t a t e  a r e  al lowed to  i n i t i a t e  a c t i o n s  and make claims  on b e h a l f  o f  

e n t i t i e s  t h a t  a r e  themselves  in c ap ab le  o f  i n i t i a t i n g  a c t i o n s  o r  making 

c la im s .  Although th e  p r a c t i c e  o f  a p p o in t in g  gua rd ians  o r  a s c r i b i n g  

f i c t i o n a l  w i l l s  perhaps  may be a p p l i e d  i n c o n s i s t e n t l y  - f o r  example,  

denying r i g h t s ,  o r  f i c t i o n a l  w i l l s ,  o r  guard ians  to  chimpanzees,  

w h i le  a s c r i b i n g  r i g h t s ,  f i c t i o n a l  w i l l s  o r  a p p o in t in g  guard ians  to  

minimal I .  Q. human i d i o t s ,  t h e r e  appea rs  to  be no lo g i c a l  i n c o n s i s t e n c y  

to  the  p r a c t i c e  i t s e l f .  That  i s ,  i t  i s  p o s s i b l e  to  have a l e g a l  system 

t h a t  in c lu d e s  r i g h t s  p o s s e s s io n ,  t h a t  i s  l o g i c a l l y  c o h e r e n t ,  bu t  t h a t  

does n o t  make moral agenthood a n e c e s s a ry  c o n d i t i o n  f o r  th e  p o s se s s io n  

o f  l e g a l  r i g h t s .

The moral ag e n t  t h e o r i s t  might  p e r s i s t  in  h i s  argument in  a n o th e r  

way -  he may c la im  t h a t  i f  having d i r e c t  d u t i e s  to  non moral agen ts  

would e n t a i l  ( a t  l e a s t  in some i n s t a n c e s )  t h a t  the  non moral agen ts  

have r i g h t s  c o r r e l a t i v e  to  those  d u t i e s ,  then  t h e r e  simply can be no 

d i r e c t  d u t i e s  t o  non moral a g e n t s .  So, f o r  example,  i f  having a du ty  

to  non moral a gen t s  n o t  to  i n f l i c t  need les s  pa in  on them would e n t a i l  

t h a t  they  would have a r i g h t  no t  to  have n eed le s s  pain  i n f l i c t e d  upon 

them then  t h e r e  can be no such d i r e c t  du ty .

But t h a t  escape  r o u t e  seem g r a t u i t o u s .  I f  moral a gen t s  have a 

r i g h t  n o t  to  have n eed le s s  pa in  i n f l i c t e d  upon them, such a r i g h t  would 

no t  seem t o  be d e r iv e d  from any i m p l i c i t  o r  e x p l i c i t  c o n t r a c t  they  have



made w i th  o t h e r  moral a g e n t s ,  nor d e r iv e d  from t h e i r  a b i l i t y  to  recog­

n iz e  t h a t  o t h e r  moral a gen t s  would no t  l i k e  to  have n eed le s s  pain

i n f l i c t e d  upon them. I t  seems more c o r r e c t  to  say t h a t  the  a s c r i p t i o n

o f  the  r i g h t  d e r i v e s  from an assumption o r  r e c o g n i t i o n  t h a t  th e  i n ­

f l i c t i o n  o f  need les  pa in  i n t e n t i o n a l l y  i s  wrong because s u f f e r i n g  

n eed le s s  pain i s  i n t r i n s i c a l l y  bad and t h a t  e n t i t i e s  t h a t  a r e  capab le  

o f  s u f f e r i n g  pa in  - r e g a r d l e s s  o f  t h e i r  c a p a c i t y  o r  i n c a p a c i t y  to  be 

moral agen ts  -  have r i g h t s  no t  to  have n eed le s s  e v i l s  i n f l i c t e d  upon 

them.

K an t ' s  p o s i t i o n  c o in c id e s  with  th e  moral agen t  p o s i t i o n  I have j u s t  

d e s c r ib e d  (p.  35 ,  above) .  But whi le  Kant has shown, c o r r e c t l y  I t h i n k ,  

t h a t  having a ' r a t i o n a l  w i l l '  i s  a s u f f i c i e n t  c o n d i t i o n  f o r  being an 

o b j e c t  o f  d i r e c t  d u t i e s ,  I cannot  f i n d  an argument in  Kant t o  show t h a t  i t  

i s  a n e c e ss a ry  c o n d i t i o n .  I t  seems to  me t h a t  while  i t  may be t r u e  t h a t  

those  w i th o u t  r a t i o n a l  w i l l s ,  o r  those  who do not  ' u s e '  t h e i r  r a t i o n a l  

w i l l s  ( e . g . ,  a human who always a c t s  r i g h t l y  from i n c l i n a t i o n  r a t h e r  

than  from a sense o f  duty)  may n o t  dese rve  reward (h a p p in e s s ,  f o r  example) ,  

t h a t  does n o t  imply t h a t  th e y  can have e v i l  ( c ru e l  t r e a t m e n t ,  f o r  example)

i n f l i c t e d  upon them with  impunity.

K an t ' s  e r r o r  i s  an example o f  a genera l  s o r t  o f  e r r o r  t h a t  occurs  

in moral agen t  t h e o r i e s  in rega rd  to  a t  l e a s t  some s o r t s  o f  r i g h t s — 

a s c r i p t i o n  -  namely,  th e  a s c r i p t i o n  o f  r i g h t s  (sometimes de s c r ib e d  as 

' n e g a t i v e  r i g h t s ' )  no t  to  be i n t e r f e r e d  with  in  p u r s u i t s  harmless  to  

o t h e r s ,  and r i g h t s  no t  to  be the  r e c i p i e n t  o f  n eed le s s  e v i l s .



One might  ask  o f  c o n t r a c t  moral a g e n t  t h e o r i s t s ,  f o r  example,  

whether i t  i s  wrong to  i n f l i c t  n eed le s s  pa in  upon o t h e r  moral agen ts  

on ly  because the  l a t t e r  have c o n t r a c t e d  no t  to  have need les s  pain 

i n f l i c t e d  upon them, and i t  i s  wrong to  break  c o n t r a c t s .  (That  i s ,  

the  wrongness o f  i n f l i c t i n g  n eed le s s  pain and the  wrongness o f  v i o l a t i n g  

the  c o r r e l a t i v e  r i g h t  i s  the  wrongness o f  breaking  a c o n t r a c t . ) ,  o r  

in s t e a d  th e  b reak ing  o f  th e  c o n t r a c t  i s  secondary ,  and the  wrongness o f  

the  a c t i o n  c o n s i s t s  in th e  i n f l i c t i o n  o f  n eed le s s  pain because the  

i n f l i c t i o n  o f  n eed le s s  pain  i s  i t s e l f  th ough t  to  be wrong. The mis take  

( a t  l e a s t  in so f a r  as  n e g a t iv e  r i g h t s  a r e  concerned)  i s  in confus ing  

the  ' s a n c t i t y 1 o f  the  c o n t r a c t  w i th  the  ' s a n c t i t y '  o f  what th e  c o n t r a c t  

p r o t e c t s .

Thus, f o r  example,  Ewing w r i t e s :

The c o n t r a c t  t h e o ry ,  even i f  the  " c o n t r a c t "  
i s  regarded  not  as  h i s t o r i c a l  bu t  as  meta­
p h o r i c a l ,  i s  open t o  the  same type o f  o b j e c t i o n s  
as i s  th e  d o c t r i n e  o f  a b s o l u t e  n a t u r a l  r i g h t s .
No doubt the  th e o ry  i s  no t  a t  f a u l t  in  f i n d i n g  
the  e ssence  o f  th e  s t a t e  in some s o r t  o f  i m p l i c i t  
mutual u n d e r s t a n d in g ,  bu t  i t  i s  no t  th e  under­
s tan d in g  i t s e l f  bu t  the  good ends i t  subse rves  
which must be regarded  as  a t  any r a t e  the  main 
b a s i s  o f  p o l i t i c a l  o b l i g a t i o n  and the  c r i t e r i o n  
f o r  de te rm in ing  in d i v id u a l  r i g h t s . 38

38
A lf red  Cyr i l  Ewing, "The I n d i v i d u a l ,  the  S t a t e ,  and World Govern­

ment",  r e p r i n t e d  in p a r t  in Richard B. B rand t ,  Value and O b l iga t ion  
(New York: H a rc o u r t ,  Brace & World,  1961) p. 534.



S i m i l a r l y ,  t h e  moral agen t  t h e o r i s t  who claims t h a t  an e n t i t y  must 

posse ss  th e  a b i l i t y  to  c la im  a r i g h t  as a r i g h t  befo re  i t  can be s a id

to  be a c a n d id a te  f o r  r i g h t s  p o sse ss io n  seems g u i l t y  o f  the  same s o r t

o f  e r r o r  ( o f t e n  compounded with  a vagueness about  what e x a c t l y  i s  meant 

by an a b i l i t y  to  c la im  a r i g h t  as  a r i g h t . ) :  One might a s k ,  f o r  example,

t h a t  i f  A and B have the  same c a p a c i t y  t o  s u f f e r  e q u a l ly  from p a i n ,  bu t  

A has t h e  f u r t h e r  c a p a c i t y  t o  c la im he has a r i g h t  n o t  t o  have pain 

i n f l i c t e d  upon him, and we a r e  fo rced  to  perform an a c t i o n  t h a t  w i l l  

e i t h e r  cause pain to  A o r  an equal amount o f  pa in  to  B, what weight  

shou ld ,  c e t e r i s  p a r i b u s , A 's  c a p a c i t y  to  c la im  th e  r i g h t  have in our

d e c i s i o n  as to  whether A o r  whether  B should be the  r e c i p i e n t  o f  t h a t

s u f f e r i n g .

I t  may be th e  case  t h a t  one must have some o f  the  c a p a b i l i t i e s  

r e q u i s i t e  f o r  moral agenthood in o r d e r  to  have w e l f a r e  r i g h t s  -  r i g h t s  

to  r e c e iv e  goods o r  b e n e f i t s  from o t h e r s .  I s h a l l  no t  a rgue  t h a t  h e r e ,  

bu t  s u r e l y  i t  i s  no t  the  case  t h a t  one must have a l l  o r  some o f  th ose  

r e q u i s i t e  a b i l i t i e s  in  o rd e r  to  have th e  immunit ies  t h a t  r i g h t s  p r o ­

vide from th e  i n f l i c t i o n  o f  recognized  e v i l s .  The q u e s t i o n s  r e v o lv in g  

around the  problem o f  w e l f a r e  r i g h t s  a r e  d i f f i c u l t ,  bu t  t h e  r i g h t s  I am 

concerned w i th  in  t h i s  d i s s e r t a t i o n  a r e  r i g h t s  to  be p r o t e c t e d  a g a i n s t  

th e  i n f l i c t i o n  o f  e v i l s  -  o f ,  f o r  example,  n eed le s s  pa in  and ,  c e t e r i s  

p a r i b u s , the  i n f l i c t i o n  o f  dea th  and the  l i m i t a t i o n  o f  freedom in a 

'weak' sense  o f  freedom which I s h a l l  d i s c u s s  in  l a t e r  c h a p t e r s .

Of course  i t  i s  t r u e  t h a t  w i th o u t  th e  p resence  o f  moral a gen t s  who 

a r e  capab le  o f  having d u t i e s ,  r ecogn iz ing  r i g h t s ,  and s e t t i n g  up le g a l



i n s t i t u t i o n s  to  p r o t e c t  r i g h t s ,  i t  might  be meaningle ss  to  even speak o f  
39

r i g h t s  a t  a l l  -  bu t  t h a t  a lo n e  does not  e n t a i l  t h a t  on ly  those  who 

a r e  themselves capab le  o f  having d u t i e s  and r eco g n iz in g  r i g h t s  a r e  the  

s o l e  c a n d id a te s  f o r  the  p o sse ss io n  o f  r i g h t s .

5. A Few Remarks Concerning U t i l i t a r i a n i s m  and Rights

Although what I s h a l l  w r i t e  in th e  ba lance  o f  t h i s  d i s s e r t a t i o n  i s ,  

I t h i n k ,  n e u t r a l  between d e o n t i c  and t e l e o l o g i c a l  t h e o r i e s  o f  r i g h t s  I 

would l i k e  to  put  in  a few comments a bou t  u t i l i t a r i a n  bases  f o r  r i g h t s  

a s c r i p t i o n .

One may argue t h a t  th e  b a s i s  f o r  r i g h t s  a s c r i p t i o n  should be 

founded on u t i l i t a r i a n  grounds .

As f a r  as  a c t  u t i l i t a r i a n i s m  goes ,  t h e r e  has always been a c o n f l i c t  

between th e  concep t  o f  i n d i v id u a l  r i g h t s  and th e  a c t  u t i l i t a r i a n  f rame­

work. Right s  -  n e g a t iv e  r i g h t s ,  a t  l e a s t ,  s e rv e  in p a r t  to  s e c u re  i n ­

d i v i d u a l s  a g a i n s t  i n c u r s i o n s .  In an h i s t o r i c a l  p e r s p e c t i v e ,  we might 

say t h a t  r i g h t s  have min imally  se rved  to  p r o t e c t  o r  s e c u re  i n d i v i d u a l s  

a g a i n s t  i n c u r s i o n s  by v a r io u s  " i n t r u d e r s "  a t  d i f f e r e n t  t imes  and in 

d i f f e r e n t  s i t u a t i o n s  -  a g a i n s t  in c u r s i o n  by o t h e r  i n d i v i d u a l s ,  a g a i n s t  

th e  in c u r s i o n  o f  monarchs o r  small power groups and f i n a l l y  a g a i n s t  th e  

i n c u r s i o n  o f  th e  " ty ranny  o f  th e  m a jo r i t y "  o r  t h e  "genera l  happ iness  o r  

good."

39
c . f .  Mart in  Golding,  op. c i t .



Thus, f o r  example,  Braybrooke:  "An a g e n t ,  f aced  w i th  an a s s e r t i o n  

o f  r i g h t  b e a r in g  upon him, canno t  excuse h im s e l f  by say ing  t h a t  t h e
40

g ene ra l  happ iness  might  p o s s i b l y  be advanced by d i s r e g a r d i n g  th e  r i g h t . "

One may t r y  to  r e c o n c i l e  i n d i v i d u a l  r i g h t s  w i th  u t i l i t a r i a n  t h e o ry  

by p ropos ing  th e  i n c l u s i o n  o f  i n d i v i d u a l  r i g h t s  a s  r u l e  u t i l i t a r i a n  

i n s t i t u t i o n s .  Tha t  i s ,  t a k in g  th e  i n s t i t u t i o n  o f  i n d i v i d u a l  r i g h t s  as  

s e t s  o f  r u l e s  t h a t  w i l l  ( i t  i s  c la im ed)  in  th e  long run ,  a t  l e a s t ,  p r o ­

duce more t o t a l  good.

Whether o r  n o t  r i g h t s  viewed as r u l e  u t i l i t a r i a n  d e v ic e s  i s  a 

v i a b l e  approach to  grounding  r i g h t s ,  I w i l l  n o t  comment ab o u t  h e r e ,  

e x c e p t  to  say  t h a t  w h i l e  I b e l i e v e  t h a t  any i n t e r p r e t a t i o n  o f  u t i l i ­

t a r i a n i s m  canno t  be r e c o n c i l e d  w i th  th e  c la im  t h a t  t h e r e  a r e  a b s o l u t e  

i n d i v i d u a l  r i g h t s ,  I w i l l  be w r i t i n g  on ly  o f  prima f a c i e  r i g h t s ,  a l low ing  

f o r  t h e  p o s s i b i l i t y  t h a t  a r i g h t  may be j u s t i f i a b l y  v i o l a t e d  f o r  good 

enough r e a s o n s .  The "good enough reason"  might  i n v o lv e  u t i l i t a r i a n  

c o n s i d e r a t i o n s .

As f a r  as  what  I s h a l l  w r i t e  h e r e ,  th e  majo r  q u e s t i o n s  o f  my t h e s i s  

s t i l l  remain f o r  th e  u t i l i t a r i a n  r i g h t s  t h e o r i s t  t o  answer.

40
David Braybrooke,  Three T e s t s  f o r  Democracy; Persona l  R i g h t s , 

Human W el fa re ,  C o l l e c t i v e  P r e f e r e n c e  (.New York: Randon House,  1968) 
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"Whose and w h a t ' s  I n t e r e s t  (o r  "good") a r e  to  be taken  i n t o  account  

in s e t t i n g  up i n s t i t u t i o n s  o f  r i g h t s ? "  Only a d u l t  humans? Animals?

Who and what g e t  the  v o te ,  the  r i g h t s ,  and the  good in  s o c i e t y ?

I f ,  f o r  example,  we were to  a l l y  o u r s e lv e s  w i th  th e  van ish ing  

breed  o f  h e d o n i s t  r u l e  u t i l i t a r i a n s ,  we might  be fo rced  to  conclude  t h a t  

i f  an imals  a r e  capab le  o f  s e n s a t i o n s  o f  p l e a s u r e  and pain  then  t h e r e  

might  be more good produced i f  we were to  s e t  up i n s t i t u t i o n s  o f  r i g h t s  

t h a t  p r o t e c t e d  an imals  a t  th e  expense o f  humans.
41

The t r a d i t i o n a l  u t i l i t a r i a n s  were not  unaware o f  t h a t  p o s s i b i l i t y ,  

bu t  tended  t o  ignore  t h a t  problem in the  bu lk  o f  t h e i r  w r i t i n g ,  concen­

t r a t i n g  i n s t e a d  on u t i l i t a r i a n  l e g i s l a t i o n  f o r  humans.

The r u l e  u t i l i t a r i a n  who wants to  i n c o r p o r a t e  i n s t i t u t i o n s  o r  r i g h t s  

in h i s  s o c i e t y  may wish to  exc lude  an imals  on the  grounds t h a t  they  a r e  

not  capab le  o f  en joy ing  the  "good" t h a t  he t h in k s  ought  to  be promoted.

I w i l l  no t  a rgue  with  t h a t ,  but  w i l l  say t h a t  much o f  what I have to  say 

he re  -  p a r t i c u l a r l y  in Chapters  I I ,  I I I ,  IV, could  prove u s e f u l ,  i f  not  

n e c e ss a ry ,  to  h i s  a t t em p t  to  prove t h a t .

So we see t h a t  i f  we a r e  to  a c c e p t  i n s t i t u t i o n s  o f  r i g h t s  a t  a l l ,  

moral a g e n t . t h e o r i e s  seem inadequa te  to  the  t a s k  o f  d e a l in g  with  impor­

t a n t  cases  in which the  a s c r i p t i o n  o f  r i g h t s  i s  in q u e s t i o n .  S t r i c t  

moral agen t  t h e o r i e s  seem both c o u n t e r - i n t u i t i v e  and unproven a t  l e a s t  

so f a r  as  t h e i r  c r i t e r i a  f o r  the  a s c r i p t i o n  o f  some n e g a t iv e  r i g h t s  a r e  

conce rned ,  and weak moral a g e n t  t h e o r i e s  a r e  inadequa te  in  th e  sense 

t h a t  they  p rov ide  us with  no g u i d e l i n e s  to  use in de te rm in ing  the  r i g h t s  

s t a t u s  o f  th e s e  im por tan t  c a s e s .

41
See,  f o r  example,  John S t u a r t  M i l l ,  "A Defense o f  Bentham", 

r e p r i n t e d  in Tom Regan and P e t e r  S in g e r ,  op.  c i t .
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CHAPTER II

RIGHTS AND THEIR RELATION TO INTERESTS, ENDS, AND GOALS

1. Some I n t r o d u c t o r y  Remarks About Rights

To go back a few s t e p s ,  th e  f i g h t s  I am concerned w i th  in  t h i s  

d i s s e r t a t i o n  a r e  members o f  a s u b - c l a s s  o f  moral r i g h t s , as  opposed to  

th e  c l a s s  o f  l e g a l  r i g h t s .

Legal r i g h t  i s  a d e s c r i p t i v e  term -  i t  r e f e r s  to  a r i g h t  t h a t  i s  

a c t u a l l y  recogn ized  in a le ga l  system. Moral r i g h t  i s  a p r e s c r i p t i v e  

term -  i t  r e f e r s  to  a r i g h t  t h a t  may n o t  a c t u a l l y  be recognized  w i th in  

a l e g a l  system o r  w i th in  a s o c i e t y ,  bu t  ought  to  be recogn ized .

That  t h e r e  i s  a d i f f e r e n c e  between the  two ( l e g a l  r i g h t s  and moral 

r i g h t s )  i s  o f t e n  i l l u s t r a t e d  by c o n t r a s t i n g  the  le ga l  p o s i t i o n  o f  a 

s l a v e  in the  United S t a t e s  in th e  1850 's  with  h i s  moral p o s i t i o n .  His 

l ega l  r i g h t s ,  i f  any,  were fewer than h i s  moral r i g h t s .  On the  o t h e r  

s id e  o f  the  c o i n ,  i t  i s  now g e n e r a l l y  accep ted  t h a t  an a b s o l u t e  monarch 's  

l ega l  r i g h t s  in h i s  regime u s u a l l y  exceed h i s  moral r i g h t s .

D i s t i n c t i o n s  About Moral Rights

Within the  realm o f  moral r i g h t s ,  t h e r e  a r e  f u r t h e r  d i s t i n c t i o n s

t h a t  can be made: There a r e  moral r i g h t s  t h a t  have sometimes been r e -
1

f e r r e d  t o  as s p e c i a l  r i g h t s  ; t h e s e  a r e  r i g h t s  t h a t  a r i s e  o u t  of

1
c . f . ,  H. L. A. H a r t ,  "Are There Any Natural  R ig h t s ? " ,  Human R i g h t s , 

ed.  A. I .  Melden (Belmont,  C a l i f o r n i a :  Wadsworth P u b l i c a t i o n ,  1970) 
pp. 68-72.
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p a r t i c u l a r  c o n t r a c t s ,  p romises ,  o r  agreements made between o r  among moral

a g e n t s .  I f ,  f o r  example,  A lends  B an amount o f  money upon th e  promise

by B t h a t  B w i l l  r e t u r n  the  money w i th in  30 days ,  A has a s p e c i a l  moral

r i g h t  to  have th e  money r e tu rn e d  by th e  end o f  those  30 days .  Specia l

r i g h t s  a r i s e  o u t  o f  p a r t i c u l a r  s i t u a t i o n s ,  u s u a l l y  as  the  r e s u l t  o f

agreements made among p e r s o n s ,  and u s u a l l y  app ly  on ly  to  th e  persons

involved in th e  agreement.

Another example of  s p e c ia l  r i g h t s ,  might  be those  p r i v i l e g e s  t h a t

acc rue  to  someone who i s  a member o f  an o r g a n i z a t i o n  -  f o r  example,

the  r i g h t  t o  e n t e r  and ta k e  p a r t  in  meetings  o f  t h a t  o r g a n i z a t i o n .

The s i t u a t i o n  in r ega rd  to  s p ec ia l  r i g h t s  becomes a b i t  com pl ica ted ;

Whether t h e r e  a r e  s p e c i a l  r i g h t s  a t  a l l  o r  whether  t h e r e  a r e  s p e c i f i c
2

s p e c ia l  r i g h t s  may depend on whether t h e r e  i s  a genera l  moral r i g h t  to  

have c o n t r a c t s ,  p romises ,  and agreements o r  s p e c i f i c  s o r t s  o f  c o n t r a c t s ,  

p romises ,  and agreements ,  honored.  So, A 's  r i g h t  to  th e  r e t u r n  of  h i s  

money in  the  example c i t e d  above may depend on th e  r e c o g n i t i o n  t h a t  

t h e r e  i s  a genera l  moral r i g h t  t h a t  makes such promises b in d in g .  In the 

second example c i t e d  above , whether  o r  no t  someone has s p e c ia l  r i g h t s

as a member o f  the  o r g a n iz a t i o n  may depend on whether t h e r e  i s  a r e c o g ­

n i t i o n  o f  a genera l  moral r i g h t  to  form e x c l u s i v e  o r g a n i z a t i o n s .

General r i g h t s  do n o t ,  i t  i s  c la im ed,  a r i s e  ou t  o f  agreements o r  c o n t r a c t s .

2
I b id .
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They may a l s o  be taken as e q u i v a l e n t  to  n a t u r a l  r i g h t s  -  bu t  th e  l a t t e r  

term can be ,  a t  th e  l e a s t ,  m is l ead in g .

My concern here  i s  no t  with  s p e c i a l  r i g h t s ,  bu t  with  genera l  moral 

r i g h t s .  General moral r i g h t s  p r e s e n t  t h e i r  own problems:

There a r e  problems r e l a t i n g  to  t h e i r  " genes i s "  -  where do they

come from? I have d e a l t  b r i e f l y  w ith  one c la im  abou t  t h e i r  g e n e s i s

in  Chapter  I .  That  i s  the  cla im t h a t  genera l  r i g h t s  do a r i s e  somewhat 

l i k e  s p e c ia l  r i g h t s  - o u t  o f  agreements made by e n t i t i e s  capab le  o f  

making agreements and capab le  o f  r e c o g n iz in g  and heeding to  agreements  

once they  a r e  made. I have ,  a l s o  in  Chapter  I ,  o b je c te d  to  an addendum 

t h a t  i s  sometimes made to  t h a t  c la im -  t h a t  on ly  those  e n t i t i e s  t h a t  

a r e  capab le  o f  making and heeding to  such agreements can have genera l  

r i g h t s .

However, I t h i n k  t h a t  p a r t  o f  th e  above accoun t  o f  t h e  ge n e s i s  

o f  genera l  r i g h t s  i s  c o r r e c t :  I t  i s  t r u e  t h a t  w i th o u t  the  pre sence

o f  moral agen ts  t h a t  a r e  capab le  o f  re c o g n iz in g  r i g h t s ,  p r o t e c t i n g

r i g h t s  and,  p e rhaps ,  s e t t i n g  r i g h t s  in  a l e g a l  framework,  i t  would 

make no sense  t o  speak  o f  r i g h t s  a t  a l l .

I have b r i e f l y  touched on a n o th e r  view o f  th e  g e n e s i s  o f  genera l  

moral r i g h t s  in  Chapter  I .  This  i s  th e  view t h a t  they  a r e  n a t u r a l  

p o s se s s io n s  o f  humans. That  i s ,  t h a t  one has on ly  to  be human to  have 

th e s e  r i g h t s .  Aside from my d i s c u s s i o n  in  Chapter  I (pp.  2 0 -2 1 ) ,  I 

might  add t h a t  a c l o s e  examinat ion o f  t h i s  view would show i t  to  be 

not  very  d i f f e r e n t  from what I have c a l l e d  a "weak moral ag e n t  theo ry"



o f  r i g h t s .  H i s t o r i c a l l y ,  th e  p o s i t i o n  t r a c e s  back, a t  l e a s t  to  S t .
3

Thomas , and i s  based on a c la im  t h a t  humans have th e se  r i g h t s  because

they  a r e ,  by n a t u r e ,  r a t i o n a l .  But taken  as a c la im  t h a t  a l l  members

o f  the  s p e c ie s  Homo sa p ie n s  a r e  r a t i o n a l  o r  p o t e n t i a l l y  r a t i o n a l ,  t h e

c la im seems to  be f a l s e  ( s ee  pp.  20-21 above and d i s c u s s i o n  in Chapter

IV). I f  something e l s e  i s  meant by "human", the  view runs  i n t o  the

o t h e r  d i f f i c u l t i e s  which I have d i s c u s s e d  in Chapter  I .

There i s  an o th e r  view o f  the  ge n e s i s  o f  genera l  r i g h t s  which i s

c l o s e r  to  my own, and i s  the  s o r t  o f  view t h a t  I w i l l  a c c e p t  and work

with  h e r e .  Vers ions o f  t h i s  p o s i t i o n  have been given in the  p a s t  by
4

w r i t e r s  such as T. H. Green,  and more r e c e n t l y  by w r i t e r s  such as 
5 6 7

Richard B. Brandt  , Mart in  Golding , and Gregory V las tos  . Roughly,

the  view i s  t h a t  c e r t a i n  goa ls  o r  ends o r  s t a t e s - o f - a f f a i r s  a r e  r ecog ­

n ized  o r  ought  to  be recognized  as very  v a lu a b le  o r  good f o r  i n d iv id u a l

3
The ro o t s  go deeper  than  t h a t .  See,  f o r  example,  th e  d i s c u s s io n  

by J u l i u s  S tone ,  The Province  and Function o f  Law, (Cambridge: Harvard 
U n iv e r s i t y  P r e s s ,  i960) pp.  215-220.

4
T. H. Greene,  L ec tu res  on the  P r i n c i p l e s .

5
Richard B. B rand t ,  "The M o ra l i ty  o f  A bor t ion" ,  Rober t  L. Perk ins  

e d . ,  A bor t ion:  Pro and Con.

6
Martin  Golding,  "Towards a Theory o f  Human R ig h t s . "

7
Gregory V l a s to s ,  " J u s t i c e  and E q u a l i t y " ,  A. I .  Melden,  ed.

Human R i g h t s .



o r  a t  l e a s t  no t  harmful to  o t h e r s ,  and c onsequen t ly  ought  t o  be p ro ­

t e c t e d  or  secured  f o r  the  i n d i v i d u a l s  by a s c r i b i n g  them r i g h t s  in  

r egard  to  th e s e  g o a l s ,  o r  ends ,  o r  s t a t e s - o f - a f f a i r s .  This  view b r ings  

to  mind a t  l e a s t  t h r e e  q u e s t i o n s  about  r i g h t s :

Cl) What a r e  th e se  g o a l s ,  ends ,  o r  s t a t e s - o f - a f f a i r s  t h a t  ought  

to  be secured  and p r o t e c t e d ?

(2) To what degree  ought  they  to  be p r o t e c t e d  and secured?

(3) For whom o r  what ought  they  to  be p r o t e c t e d  and secured?

Each q u es t io n  p r e s e n t s  i t s  own s o r t s  o f  d i f f i c u l t i e s .

To th e  f i r s t  q u e s t i o n ;  I t  has g e n e r a l l y  been recogn ized  t h a t  

"among th e s e  goods" a r e  1 i f e  and n o t  to  have n eed le s s  pa in  i n f l i c t e d  

upon o n e . These a r e  the  r i g h t s  t h a t  seem most r e l e v a n t  to  the  

problems forming around the  " b o r d e r l i n e  c a s e s "  I am concerned w i th  

h e r e ,  and th e s e  a r e  the  r i g h t s  I s h a l l  focus on in  the  ba lance  o f  

t h i s  d i s s e r t a t i o n  - though I w i l l  no t  and can not  avoid  d i s c u s s io n  

o f  o t h e r  r i g h t s  i f  on ly  because ,  as  we s h a l l  s e e ,  r i g h t s  a r e  o f t e n  

i n e x t r i c a b l y  i n t e r t w i n e d .  I w i l l  n o t ,  however,  a t t e m p t  to  g iv e  an 

e x h a u s t iv e  l i s t  o f  genera l  r i g h t s .

To th e  second q u e s t i o n :  There a r e  few w r i t e r s  who now b e l i e v e  

t h a t  any moral r i g h t s  a re  a b s o l u t e . That  i s ,  t h e r e  a r e  few who hold 

t h a t  t h e r e  a r e  n o t  c i rcum stances  under which an i n d i v i d u a l ' s  moral 

r i g h t s  canno t  be j u s t l y  o v e r r id d e n .  I s h a l l  go a long w i th  th e  assumption
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8
( taken  by Wasserstrom , f o r  example) t h a t  moral r i g h t s  a r e  always prima

9
f a c i e ,  in s p i t e  o f  some d i f f i c u l t i e s  exp res sed  by some about  the  use 

o f  t h a t  term in  regard  to  r i g h t s .  That  i s  to  s a y ,  m in im a l ly ,  r i g h t s  

a r e  s a fegua rds  f o r  i n d i v i d u a l s  a g a i n s t  i n c u r s i o n s  by o t h e r  i n d i v i d u a l s ,  

by governments,  by th e  demands o f  the  p u b l i c  i n t e r e s t ,  o r  the  genera l  

w i l l ,  o r  a g a i n s t  the u t i l i t a r i a n  " ty ranny  o f  the  m a j o r i t y . "  When A has 

a r i g h t ,  A has a prima f a c i e  c l a im ,  and the  burden o f  j u s t i f i c a t i o n  

f a l l s  upon anyone who v i o l a t e s  o r  a t t em p ts  to  v i o l a t e  t h a t  r i g h t .  But 

the  posse ss ion  o f  a r i g h t  i s  a l s o  prima f a c i e  in  t h a t  i t  i s  no t  an 

a b s o lu t e  s a feg u a rd .  There may be m ora l ly  j u s t i f i e d  reasons  to  o v e r r id e  

an i n d i v i d u a l ' s  enjoyment o f  h i s  r i g h t s  in  c e r t a i n  s i t u a t i o n s .  The 

reasons  t h a t  would j u s t i f y  o v e r r i d i n g  th e  enjoyment o f  a r i g h t  cannot  

be minor o r  t r i v i a l ,  bu t  I w i l l  n o t  a t t e m p t  to  d i s c u s s  he re  what reasons  

a re  no t  "minor" o r  " t r i v i a l . "  I do t h i n k  t h a t  problems about  o v e r ­

r i d i n g  r i g h t s  w i l l  loom l a r g e  i f  what I s h a l l  conclude here  i s  c o r r e c t .  

That  i s ,  an im p l i c a t i o n  of  my conc lu s ions  i s  t h a t  the  c i r c l e  o f  l e g a l  

r i g h t s  p o s se s s o r s  should be l a r g e r  in a t  l e a s t  some r e s p e c t s  than i t  

now i s  in  a t  l e a s t  some lega l  sys tems.  So, f o r  example,  I b e l i e v e  t h a t

Richard Wasserstrom, "R ig h ts ,  Human R ig h t s ,  and Racial  D is c r im i ­
n a t i o n , "  A, I .  Melden, ed* Human R i g h t s , p. 101,  r e f e r r i n g  to  d i f f i c u l t i e s  
expressed  by Melden in Rights  and R ight  Conduct . Also see  Richard B. 
Brand t ,  E th ica l  Theory, tEnglewood C l i f f s :  R r e n t i c e - H a l l . 1959)
Chapter  T7^

9
A. I* Melden, Rights  and Right  Conduct (Oxford:  Bas i l  B lackwell ,

1959)..



a t  l e a s t  some animals shou ld  have le g a l  r i g h t s  ex tended to  them,

Problems about  o v e r r id i n g  r i g h t s  j u s t l y  (and perhaps problems about  
1°

r i g h t s  in  genera l  } a r i s e  on ly  when t h e r e  i s  s c a r c i t y  and c o n f l i c t  

among r i g h t s  p o s s e s s o r s .  To e n l a rg e  the  c i r c l e  o f  r i g h t s  p o s se s s o r s  

i s  u s u a l l y  to  in c r e a s e  s c a r c i t y  and c o n f l i c t  -  t h e r e  a r e  more c la im an ts  

to  the  same l i m i t e d  amount o f  "goods."

The t h i r d  q u e s t i o n  -  the  scope o f  r i g h t s  p o s se s s o r s  i s ,  o f  c o u r s e ,  

the  major t o p i c  o f  t h i s  d i s s e r t a t i o n .  I w i l l  say  only  one th in g  about  

i t  h e re ;  i t  may be th e  case  (and t h i s  i s  a p o in t  o f t e n  over looked in 

the  l i t e r a t u r e )  t h a t  an e n t i t y  can have some moral r i g h t s  w i th o u t  

n e c e s s a r i l y  having a l l  moral r i g h t s .  Perhaps ,  f o r  example,  an e n t i t y  

can have a moral r i g h t  not  to  be t r e a t e d  c r u e l l y  and y e t  no t  have a 

r i g h t  t o  l i f e .

2 ,  Some Remarks About I n t u i t i o n s  About R igh ts  P o s s e s s io n ,  Moral 
Agent Theory,  and Some Types o f  C o n s e q u e n t i a l i s t  Arguments.

I n t u i t i o n s  may d i f f e r  about  th e  moral r i g h t s  s t a t u s  o f  non moral

agen ts  such as an im a l s ,  unborn human c h i l d r e n ,  i r r e v e r s i b l y  comatose

a d u l t  humans and even normal human i n f a n t s ,  bu t  i t  seems c l e a r  t h a t  a t

l e a s t  some non moral agen ts  have moral r i g h t s .  These would inc lude

10
Martin  Gold ing ,  i b i d .
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a d u l t ,  i r r a t i o n a l  humans ( th e  c a t a t o n i c ,  f o r  example) and human

imbeciles  (human beings  whose I .  Q. a r e  frozen  somewhere between the
11

normal human c h i l d ' s  le ve l  a t  f i v e  to  seven y e a r s  o ld  ) .  Members 

o f  each o f  th e se  groups a re  thought o f  as  la ck ing  the  a b i l i t y  to  make 

claims  in  the  s t ro n g  sense  o f  making c l a im s ,  and lack ing  the  a b i l i t y  

to have d u t i e s .  They a r e  in  the  co n d i t io n  t h a t  W. D. Ross a t t r i b u t e s  

to  animals in the  q u o ta t io n  given  on page 33 above.

R o ss ' s  c la im may sound p l a u s i b l e  as i t  s t a n d s - r e f e r r i n g  to  a n im a l s ,  

bu t  seems l e s s  than  p l a u s i b l e  i f  we s u b s t i t u t e  " c a t a t o n i c  a d u l t  human" 

or  "human im bec i le"  f o r  "animal" in  i t .

Regard less  o f  an i r r a t i o n a l  a d u l t  human's i n a b i l i t y  to  meet moral 

agen t  c r i t e r i a ,  and whether  o r  not  he could be s a i d  to  be owed t r e a t ­

ment,  p r o t e c t i o n ,  o r  c a r e  as  p a r t  o f  le ga l  compensat ion,  o r  as  p a r t  o f  

a r e s i d u a l  s p e c ia l  r i g h t  de r iv e d  from a medical c o n t r a c t  he made b e fo re  

f a l l i n g  in t o  h i s  p r e s e n t  s t a t e ,  i t  seems c l e a r  t h a t  he has c e r t a i n  moral 

r i g h t s  -  a r i g h t  to  l i f e  and a r i g h t  not  to  be p u t  i n t o  n eed le s s  p a i n ,  

f o r  example.  There have been a t tem p ts  by moral agen t  t h e o r i s t s  to  

ground th e s e  i n t u i t i o n s  w i th in  the  c o n t e x t  o f  t h e i r  t h e o r i e s ,  bu t  I 

t h in k  they  have been unsuccess fu l  in c a p tu r in g  th e  ground f o r  th e se  

i n t u i t i o n s .

11
A rthur  P. Noyes and Lawrence C. Kolb, Modern C l i n i c a l  P s y c h ia t r y  

( P h i l a d e l p h i a :  W, B. Saunders Co. ,  1966) pp. 2?8-280.
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Attempts to  Asc r ibe  Rights  to  These E n t i t l e s  on Consequent ia l  i s t  
Grounds

Attempts have been made to  a s c r i b e  r i g h t s  t o  t h e s e  e n t i t i e s  on 

c o n s e q u e n t i a l i s t  grounds o f  v a r ious  s o r t s .  Thus, f o r  example,  Scr iven

Why should we fe e l  o b l i g a t i o n s  toward th e  t e r ­
m in a l ly  or  l i f e t i m e  s i c k  and in sane  . . . ?  I t  
i s  because o f  the  d e s i r a b i l i t y  o f  Good Samari tan 
in su rance  f o r  o u r s e lv e s  o r  those  whom we love 
. . . t h a t  c a r e  f o r  the  i n d i g e n t  can be defended.

Or Benn, who cla ims t h a t  th e  c r i t e r i a  f o r  r i g h t s  p o s se s s io n  a r e  

too s t r i n g e n t  f o r  i n f a n t s  (and ,  by e x t e n s i o n ,  presumably too  s t r i n g e n t  

f o r  some o f  th e  in sane  and im bec i l e s )  t o  meet:

. . .  t o  have a r i g h t  presupposes  not  only  the  
c a p a c i t y  to  d e s i r e  the  o b j e c t  in  q u e s t i o n ,  bu t  
to  be aware o f  o n e s e l f  as  t h e  s u b j e c t  o f  e n t e r ­
p r i s e s  and p r o j e c t s  t h a t  could  be forwarded by 
choosing  to  e x e r c i s e  o n e ' s  r i g h t s .

And:

I c h a r a c t e r i z e  a person ,  t h e r e f o r e ,  as  someone 
aware o f  h im s e l f ,  no t  j u s t  as  Drocess o r  hap­
pen ing ,  bu t  as  a g e n t , . . .

12
Michael S c r iven ,  Primary Phi losophy (New York: McGraw-Hill,  

1966) p. 89.

13
S. I .  Benn, "Abor t ion ,  I n f a n t i c i d e ,  and Respec t  f o r  P e rsons" ,  

Fe inbe rg ,  ed.  Problem o f  A b o r t io n , p. 99.

14
I b i d . ,  p.  99.
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And:

I f  my account o f  t h e  p r e c o n d i t i o n s  o f  a r i g h t  
to  l i f e  i s  c o r r e c t ,  i t  seems u n l i k e l y  t h a t  a 
c h i l d  would s a t i s f y  them u n t i l  many months 
a f t e r  b i r t h .  And in t h a t  c a s e ,  th e  p r i n c i p l e  
t h a t  a person has a r i g h t  t o  l i f e  would no t  
p r o t e c t  i n f a n t s  u n t i l  well  beyond th e  very  
e a r l y  weeks t h a t  Tooley seems to env i sage .

However, Benn claims t h a t  c o n s i d e r a t e  t r e a tm e n t  i s  due i n f a n t s  

(and,  presumably,  f e t u s e s ,  th e  i n s a n e ,  and im b ec i l e s )  because i f  we 

d o n ' t  t r e a t  a l l  i n f a n t s  [and th e  in sane  and im bec i l e s ]  w e l l ,  we may 

become c a l l o u s  in our t r e a tm e n t  o f  those  we may want to  take  c a r e  of :

For no t  to  do so f o r  some -  th o se  we regard  
as  expendable o r  d i s p e n s i b l e  -  might  well  
le ad  us i n t o  a c a l l o u s  unconcern f o r  o t h e r s  
too  J 6

I n t u i t i o n s  may be u n c l e a r  about  the  s t a t u s  o f  unborn humans and 

i n f a n t s ,  bu t  s u r e l y  our  reasons  f o r  b e l i e v in g  t h a t  the  in sane  and im­

b e c i l e s  have r i g h t s  a r e  no t  c o n s e q u e n t i a l i s t  in th e  sense  t h a t  we a r e  

not  concerned with  t h e i r  c o n d i t i o n ,  bu t  in s t e a d  s o l e l y  with  th e  e f f e c t s  

o f  t h e i r  m a l t r ea tm en t  on o u r s e lv e s  or  o t h e r s .  F u r the r ,  i t  would seem 

f a l s e  to  conc lude ,  as  Benn would be fo rced  t o ,  t h a t  i f  i t  could  be

15
I b i d . ,  p. 102.

16
I b i d . ,  p. 102.
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shown t h a t  k i l l i n g  o r  t o r t u r i n g  th e  c a t a t o n i c  d id  no t  le ad  t o  c a l l o u s ­

n e s s ,  i t  would n o t  be wrong to  k i l l  o r  t o r t u r e  th e  c a t a t o n i c .

Nor does S c r i v e n ' s  argument seem any b e t t e r  -  t h a t  moral a gen t s  

have r i g h t s  because they  a r e  moral a g e n t s ,  w h i le  the  in sane  have r i g h t s  

because moral ag en t s  would f e a r  f o r  t h e i r  own chances i f  they  f e l l  i n t o  

s i m i l a r  s t r a i t s ,  and so guard a g a i n s t  t h a t  p o s s i b i l i t y  by a s c r i b i n g  

r i g h t s  t o  th e  i n s a n e .  (Imagine t h a t  t h e r e  was a vacc ine  f o r  s c h i z o ­

p h r e n i a ,  and a l l  moral ag en t s  had been v a c c in a t e d .  Would Scr iven  

r e a l l y  b e l i e v e  t h a t ,  under th o se  c o n d i t i o n s ,  i t  would be p e rm is sab le  

t o  k i l l  the  remaining s c h iz o p h re n ic s ? )

P o t e n t i a l i t y  o f  Moral Agenthood as  an Attempt to  Deal With
th e  C o u n t e r - I n t u i t i v e  I m p l ic a t io n s  o f  Moral Agent Theory .

S t i l l  a n o th e r  a t t e m p t  t o  r e c o n c i l e  i n t u i t i o n s  w i th  th e  c o u n t e r ­

i n t u i t i v e  i m p l i c a t i o n s  of  moral ag e n t  th e o ry  f a l l s  back upon a c la im 

abou t  p o t e n t i a l i t y .  The in sane  and im b e c i l i c  a r e  p o t e n t i a l  moral 

a gen t s  and ,  a s  such ,  ought  to  have r i g h t s .  I have g iven  some s t r i c t  

o b j e c t i o n s  to  t h i s  s o r t  o f  c la im  in  Chapter  I ;  b u t  f o r g e t t i n g  those  

o b j e c t i o n s  f o r  th e  moment, we might  ask i f  i t  i s  r e a l l y  on grounds 

o f  p o t e n t i a l i t y  to  moral agenthood t h a t  we a r e  led  to  b e l i e v e  t h a t  

the  in sane  and im b e c i l i c  have a t  l e a s t  some r i g h t s .  Suppose we had 

every  reason  to  b e l i e v e  t h a t  a p a r t i c u l a r  case  o f  i n s a n i t y  o r  

i m b e c i l i t y  was i n c u r a b l e  -  would t h a t  change our minds about  the  

r i g h t s  o f  t h e  i n c u ra b le  i n d i v id u a l ?
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I do n o t  want to  c la im  t h a t  i n t u i t i o n s  a r e  a s u f f i c i e n t  base upon
17

which one can b u i ld  a s o l i d  moral argument.  That  seems to  be a 

p a r t i c u l a r l y  hope less  approach to  th e  problem o f  th e s e  ' b o r d e r l i n e '  

cases  about  which i n t u i t i o n s  seem t o  d i f f e r  so much -  e s p e c i a l l y  in  

rega rd  to  the  s t a t u s  o f  unborn human c h i l d r e n .  At b e s t ,  i n t u i t i o n s  

r e f l e c t  a c e r t a i n  comfor t  o r  d i s co m fo r t  with  a p o s i t i o n  which d i s co m fo r t  

o r  comfor t  i s  an i n d i c a t i o n  t h a t  t h e r e  i s  a more s o l i d  argument beneath 

t h e  i n t u i t i o n s .  In Chapter  One I have a t  l e a s t  h in t e d  a t  what seems 

to  a more well - founded  j u s t i f i c a t i o n  f o r  ou r  a s c r i p t i o n  o f  r i g h t s  to  

some o f  th e s e  non moral a gen t s  -  t h a t  they  can ,  r e g a r d l e s s  o f  t h e i r  

c a p a c i t y  t o  make c l a im s ,  o r  c o n t r a c t ,  o r  p e r s o n a l l y  have d u t i e s ,  s u f f e r  

from the  den ia l  o f  th e s e  r i g h t s  in  the  same ways t h a t  moral a gen t s  can 

s u f f e r  from th e  den ia l  o f  th e s e  r i g h t s ,  and t h a t  t h e i r  non moral agen t  

s t a t u s  i s  i r r e l e v a n t  to  the  q u e s t i o n  o f  whether  o r  n o t  i t  would be f a i r  

to  g r a n t  o r  to  deny them th e s e  r i g h t s .

3. R ights  as  the  P r o t e c t io n  o f  I n t e r e s t s ,  Ends, o r  Goals

I t h i n k  a c l e a r e r  and more u se fu l  p i c t u r e  o f  r i g h t s  and t h e i r  ex­

t e n s io n  would emerge i f  we were to  examine r i g h t s  in  t h e i r  r o l e  as  the  

p r o t e c t i o n  o f  c e r t a i n  i n t e r e s t s ,  ends ,  o r  g o a l s .  In t h i s  view, the

17
c .  f » ,  R. M, Hare,  "Abort ion and th e  Golden R u le , "  Philosophy and 

P u b l ic  A f f a i r s  3 (S p r in g ,  1975) pp.  201 f ,  pp.  214 f .
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c r i t e r i a  f o r  the  a s c r i p t i o n  o f  r i g h t s  to  an e n t i t y  a r e  n o t  a fu n c t io n  

o f  the  e n t i t y ' s  a c tu a l  o r  p o t e n t i a l  " m e r i t " ,  as moral agen t  t h e o r i e s  

seem to  imply.

I n s t e a d ,  the  a s c r i p t i o n  o f  a t  l e a s t  some r i g h t s  - ' n e g a t i v e  r i g h t s '  

goes along with  a r e c o g n i t i o n  o r  accep tance  by a d u l t ,  r a t i o n a l  human 

be ings  t h a t  c e r t a i n  " s t a t e s - o f - a f f a i r s "  have s u f f i c i e n t  va lue to  i n d i ­

v idua ls  to  w a r r a n t  th e  p r o t e c t i o n  o r  securement  o f  th e s e  " s t a t e s - o f -  

a f f a i r s "  a g a i n s t  i n c u r s io n  o r  f r u s t r a t i o n  in o rd e r  t h a t  the  in d iv id u a l  

can "enjoy" th e s e  s t a t e s - o f - a f f a i r s  unimpeded.

(I  have used " s t a t e s - o f - a f f a i r s "  as  a p l a c e - h o l d e r  f o r  what I 

b e l i e v e  can be more a c c u r a t e l y  d e s c r ib e d  as i n t e r e s t s ,  en d s ,  o r  g o a l s .

So t h a t  i t  i s  i n t e r e s t s ,  en d s ,  and goa ls  t h a t  a r e  p r o t e c t e d  o r  secured  

by r i g h t s . )

But because a d u l t ,  r a t i o n a l  human beings  dec ide  what  " s t a t e s - o f -  

a f f a i r s "  ought  to  be p r o t e c t e d  o r  secured  does n o t  e n t a i l  t h a t  t h e r e  

a re  no c o n s t r a i n t s  on t h e i r  handing o u t  o f  r i g h t s .  There a r e  c o n s t r a i n t s  

t h a t  go along with  p r i n c i p l e s  o f  f a i r n e s s .  Moral a g e n t s ,  in  a s e n s e ,  

"make" r i g h t s  b u t ,  i f  they  a r e  w i l l i n g  to  p r o t e c t  c e r t a i n  o f  t h e i r  own 

i n t e r e s t s  o r  goa ls  w ith  co r responding  r i g h t s  because they  value  those  

i n t e r e s t s  and g o a l s ,  they  must be p repa red  t o  ex tend  th o s e  same r i g h t s  

to  any e n t i t y  t h a t  va lues  those  same i n t e r e s t s  o r  g o a l s .  They have con­

s i d e r e d ,  c o r r e c t l y  o r  n o t ,  t h e s e  i n t e r e s t s  and goa ls  not  only  as v a l u e d , 

but  as  o b j e c t i v e l y  v a l u a b l e . Unless t h e s e  " r ig h t s -m a k e r s"  can show t h a t ,  

al though an e n t i t y  in c ap ab le  o f  "making" r i g h t s  o r  having d u t i e s  can 

s u f f e r  i f  depr ived  o f  th e se  r i g h t s ,  t h e r e  a r e  cogent  reasons  to  exc lude
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i t  from having r i g h t s ,  f a i r n e s s  would d i c t a t e  t h a t  the  r i g h t s  be 

extended t o  i t .

Some may say  t h a t  such a c la im beg ins  hanging in th e  a i r ,  suppor ted

by i t s  own b o o t s t r a p s .  That  i s ,  I w i l l  no t  a t t em p t  to  g ive  much j u s t i f i -  
18

c a t i o n  f o r  why c e r t a i n  i n t e r e s t s  and goa ls  ought  to  be p r o t e c t e d  or  

secured  by r i g h t s .  I have n o t ,  and w i l l  n o t ,  deal  much with  t h a t  funda­

mental normative q u e s t i o n .  I w i l l  s imply ac c e p t  - w ith  some suppor t ing  

q u o ta t i o n s  -  some proposed moral r i g h t s  as  moral r i g h t s .  (More s p e c i ­

f i c a l l y ,  th ose  r i g h t s  t h a t  a r e  most r e l e v a n t  to  th e  b o r d e r l i n e  cases  

w ith  which t h i s  d i s s e r t a t i o n  i s  concerned -  the  r i g h t  to  l i f e ,  and,  the 

r i g h t  no t  t o  have n eed le s s  pa in  i n f l i c t e d  upon o n e . )  I w i l l  d i s c u s s  

how th e se  r i g h t s  r e l a t e  to  i n t e r e s t s  and g oa l s  and then  d i s c u s s  the  ex ­

t e n s i o n  o f  th e s e  r i g h t s  - t h a t  i s ,  who and what ought  to  have the se  

r i g h t s  as  a m a t t e r  o f  j u s t i c e  and f a i r n e s s .  I w i l l  n o t  t r y  t o  provide 

an e x h au s t iv e  l i s t  o f  moral r i g h t s .

I do t h i n k ,  however, t h a t  some su p p o r t  f o r  my im i d a i r '  p o s i t i o n  

can be g iven .  Thus,  f o r  example,  V las tos  in an imaginary e x p la n a t io n  

t o  imaginary Mar t ians  from an imaginary m e r i t a r i a n  community w r i t e s :

"To unders tand  our  code [ o f  human r i g h t s ]  you 
should ta k e  i n t o  account  how very  d i f f e r e n t  from 
yours  i s  our  own e s t i m a t e  o f  th e  r e l a t i v e  worth 
o f  the  w e l f a r e  and freedom o f  d i f f e r e n t  i n d i v i ­
d u a l s .  We agree  with  you t h a t  no t  a l l  i n d i v i d u a l s

18
But some a t tem p t  a t  j u s t i f i c a t i o n  w i l l  appea r  en p a s s a n t  th rough­

o u t ,  and more s u b s t a n t i a l l y  in l a t e r  s e c t i o n  d e a l in g  with  the  r i g h t  t o  l i f e .



a re  capable  o f  e x p e r i e n c in g  th e  same v a lu es .  But 
t h e r e  i s  a wide v a r i e t y  o f  cases  in which persons  
a r e  capable  o f  t h i s .  Thus,  to  ta ke  a p e r f e c t l y  
c l e a r  c a s e ,  no m a t t e r  how A and B might d i f f e r  in 
t a s t e  and s t y l e  o f  l i f e ,  they  would both crave 
r e l i e f  from ac u te  phys ica l  pa in .  In t h a t  case  we 
would pu t  the  same va lue  on g iv ing  t h i s  to  e i t h e r  
o f  them, r e g a r d l e s s  o f  t h e  f a c t  t h a t  A might  be 
a t a l e n t e d ,  b r i l l i a n t l y  su c c e s s fu l  p e r son ,  B ' a  
mere n o body '" .19

Thus we may account  f o r  th e  a s c r i p t i o n  o f  c e r t a i n  r i g h t s  t o  e n t i t i e s  

such as the  in sane  and im b e c i l i c  n o t  on tenuous  claims  about  t h e i r  po ten ­

t i a l  moral agen thood,  o r  on s t i l l  more tenuous  c o n s e q u e n t i a l i s t  claims  

about  the  r e s u l t s  on moral a gen t s  i f  we were t o  deny non moral agen ts  

r i g h t s ,  bu t  i n s t e a d  on th e  grounds t h a t  we recogn ize  t h a t  they  have 

i n t e r e s t s  in c e r t a i n  "goods" o r  " s t a t e s  o f  being" in  common w i th  th e  

r e s t  o f  us and t h a t  we, who have th e  c a p a b i l i t y  of  making claims in the  

s t rong  sense and th e  c a p a b i l i t y  to  a t t em p t  t o  make moral r i g h t s  i n t o  

le g a l  r i g h t s ,  recogn ize  th e s e  s o r t s  o f  "goods" o r  " s t a t e s  o f  being" as 

t h in g s  t h a t  ought t o  be safeguarded  o r  secured  with  cor responding  r i g h t s .

So t h a t ,  we recogn ize  t h a t  th e  in sane  and the  im b e c i l i c  have the  same 

i n t e r e s t s  in  freedom from the  i n f l i c t i o n  o f  need le s s  p a i n ,  o r  the  same 

i n t e r e s t  in  l i f e  t h a t  we have and,  as  a m a t t e r  o f  j u s t i c e  and f a i r n e s s ,  

inc lude  them among th ose  who w i l l  be p r o t e c t e d  with  those  r i g h t s  - even,  

in c e r t a i n  c i r c u m s tan c es ,  to  t h e  e x t e n t  o f  p r o t e c t i n g  them a g a i n s t  t h e i r  

own a c t i o n s .

19
Gregory V la s to s ,  " J u s t i c e  and E q u a l i t y " ,  A. I .  Melden, ed. 

Human R i g h t s , p. 93.
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On th e  o t h e r  hand, t h e r e  may be e n t i t i e s  -  such as unborn humans 

-  t h a t  do no t  sha re  th e  same i n t e r e s t s ,  and so may be j u s t l y  excluded 

from th e  c i r c l e  o f  p r o t e c t i o n  o f  t h e s e  r i g h t s .

Now V las to s  w r i t e s  o f  what he c a l l s  "human r i g h t s " ,  y e t  t h e r e  i s  

no th ing  in what he says  t h a t  would make humanness e i t h e r  a n e c e s s a ry  o r  

s u f f i c i e n t  c o n d i t io n  f o r  the  p o s se s s io n  o f  t h e s e  r i g h t s .  Thus,  in 

o f f e r i n g  a " t r a n s l a t i o n "  ( h i s  term) o f " ’ in d i v id u a l  human w o r t h " 1 he 

s u gges t s  t h e  fo l low ing  as a n o n -ex h au s t iv e  l i s t  o f  what  t h i n g s  a r e  of  

worth t o  i n d i v i d u a l s :

. . . ( a )  I might  r e f e r  as  [ i . e . ,  what he means by] 
" h a p p in e s s " ,  i f  I could use t h i s  term as P l a t o  
and A r i s t o t l e  used euda imonia , i . e .  w i thou t  t h e  
e x c l u s i v e l y  h e d o n i s t i c  c o n n o ta t io n s  which have 
been clamped on i t .  I t  w i l l  be l e s s  m is lead ing  
t o  use " w e l l -be ing"  o r  " w e l fa re"  f o r  what I i n ­
te n d  h e re :  t h a t  i s ,  t h e  enjoyment o f  va lue  in 
a l l  t h e  forms in which i t  can be exper i enced  by 
human be ings .  To (b)  I s h a l l  r e f e r  as  " freedom",  
b r in g in g  under t h i s  term n o t  on ly  consc ious  
cho ices  and d e l i b e r a t e  d e c i s i o n s  b u t  a l s o  th o s e  
s u b t l e r  modula t ions  and more spontaneous  e x p r e s ­
s io n s  o f  in d iv id u a l  p r e f e r e n c e s  which could 
s c a r c e l y  be c a l l e d  "cho ices"  o r  " d e c i s i o n s "  w i th ­
ou t  some f o r c in g  o f  language .  . . .  So in  t r a n s ­
l a t i n g  "A 's  human worth" i n t o  " th e  worth o f  A 's  
w e l l -b e in g  and freedom" we a r e  c e r t a i n l y  meeting 
th e  c o n d i t i o n  t h a t  th e  fo rm er ex p re s s io n  i s  to  
s tand  f o r  whatever  i t  i s  about  A which,  u n l ik e  
h i s  m e r i t ,  has in d i v id u a l  worth .  20

20
I b i d . , p. 92.



57.

We a r e  no t  a s s u re d  t h a t  each and every  "human" and on ly  humans meet

th e  c r i t e r i a  given by V la s to s .  In f a c t ,  I t h i n k  t h a t  a g lance  a t  both

q u o ta t i o n s  might  b r ing  to  mind the  q u e s t i o n :  "Why no t  a t  l e a s t  some

animals  too?" Some w r i t e r s ,  t a k in g  a t a c k  s i m i l a r  t o  V l a s t o s 1, ty in g

A's  r i g h t s  t o  the  r e c o g n i t i o n  t h a t  A has i n t e r e s t s  in  c e r t a i n  s t a t e s - o f

a f f a i r s  in common with  o t h e r s ,  have been w i l l i n g  to  inc lude  animals

w i th in  t h e  c i r c l e  o f  "human" r i g h t s  p o s s e s s o r s .  Thus, f o r  example,

Leonard Nelson: "Under t h e  moral law, a l l  be ings  who have i n t e r e s t s  a r e

s u b j e c t s  o f  r i g h t s ,  while  a l l  th o s e  who in  a d d i t i o n  to  having i n t e r e s t s ,
21

a r e  capab le  o f  g ra sp ing  th e  demands o f  d u ty ,  a r e  s u b j e c t s  o f  d u t i e s . "

And, aga in  Nelson:  " .  . . w e  have d e f in e d  animals as c a r r i e r s  o f
22

i n t e r e s t s ,  even though we have a l s o  d e f in e d  them as n o n ra t i o n a l  b e in g s . "

A Claim t h a t  Animals Can N e i t h e r  Possess  Rights  Nor Have I n t e r e s t s  

Flaws in  th e  Claim, and an A na lys i s  o f  " I n t e r e s t ."

However, a t  l e a s t  one w r i t e r  who t i e s  r i g h t s  to  i n t e r e s t s  c la im s  

t h a t  t h e  c i r c l e  o f  r i g h t s  p o s s e s s o r s  remains  small because  th e  s o r t s  of  

t h in g s  t h a t  can have i n t e r e s t s  a r e  few. H. J .  McCloskey:

21
Leonard Nelson,  System o f  E t h i c s , t r a n s .  N. Guterman, (New Haven: 

Yale U n iv e r s i t y  P r e s s ,  1956),  p. 136.

22
I b i d . , p. 138.
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Moral r i g h t s  can be possessed  by beings  who 
can c la im  them, and by th o s e  who can have 
them cla imed on t h e i r  b e h a l f  by o t h e r s  and 
whose i n t e r e s t s  a r e  v i o l a t e d  o r  d i s r e g a r d e d  
i f  the  r i g h t s  a r e  no t  r e s p e c t e d .  The concept  
of  i n t e r e s t s  which i s  so im por tan t  here  i s  an
obscure  and e l u s i v e  o n e   They [ i n t e r e s t s ]
su g g es t  t h a t  which i s  o r  ought  to  be o r  which 
would be o f  concern  to  the  p e r s o n /b e in g .  I t  
i s  p a r t l y  f o r  t h i s  reason -because  the  concep t  
o f  i n t e r e s t s  has t h i s  e v a l u a t i v e - p r e s c r i p t i v e  
o v e r t o n e - t h a t  we d e c l i n e  to  speak o f  the  
in teres tSpXtf an imals  and speak r a t h e r  o f  t h e i r  
w e l f a r e .

McCloskey a rgues  f u r t h e r  t h a t  s in c e  r i g h t s  a r e  " p o ss e s s e d " ,  an imals  

cannot  possess  r i g h t s  because they  a r e  incapab le  o f  p o s se s s in g  a n y th in g :

(Cons ider  ' p o s s e s s '  in i t s  l i t e r a l  s en s e .  Can 
a horse  possess  a n y th in g ,  e . g .  i t s  s t a b l e ,  i t s  
rug ,  in a l i t e r a l  sense o f  ' p o s s e s s ' ? )  ^

McCloskey's  c la im s  seem to  have l i t t l e  m e r i t  and much u n c l a r i t y .

For one,  i t  i s  d i f f i c u l t  to  unravel  what he means by a " l i t e r a l  sense  

o f  ' p o s s e s s ' " .  A horse p o sse sse s  fou r  l e g s .  McCloskey h im s e l f  uses  th e  

p o s s e s s iv e  in r e f e r r i n g  to  the  horse - " i t s  s t a b l e " ,  " i t s  r u g . "

I f  McCloskey means by " l i t e r a l "  p o sse ss io n  ' p o s s e s s '  in  t h e  sense  

p o s s e s s i o n ,  then  h i s  c la im  seems both  c i r c u l a r  and f a l s e .

23
H. J .  McCloskey, "Rights "  P h i lo s o p h ica l  Q u a r t e r l y  15 (1965) p.  124.

24
I b i d . ,  p. 123,
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C e r t a i n l y  a horse  can have l e g a l  p o s s e s s io n  i f  t h e  c o u r t s  so dec ide  

A l e g a l  system can g iv e  a horse  a le ga l  r i g h t  to  a rug and in  one f e l l  

swoop, g ive  the  horse p o s se s s io n  o f  the  rug and a r i g h t  to  Dossess the  

rug .  I t  i s  p a r t i c u l a r l y  d i f f i c u l t  t o  make sense  o f  McCloskey1s cla im 

t h a t  ho rses  cannot  posse ss  r i g h t s .  Posses s ing  a r i g h t  i s  n o t ,  c o n t r a r y  

to  McCloskey's ana logy ,  q u i t e  th e  same th in g  as p o s se s s in g  a m a te r i a l  

o b j e c t  a l though  t h e r e  may be a connec t ion  (as  when one has a r i g h t  

to  posse ss  a p a r t i c u l a r  m a te r i a l  o b j e c t .  One can be s a i d  to  possess  

a l e g a l  r i g h t  when the  r i g h t  i s  recogn ized  in a l e g a l  system as belonging  

t o  one,  and one can be s a id  to  posse ss  a moral r i g h t  when i t  can be 

shown t h a t ,  r e g a r d l e s s  o f  o n e ' s  a c tu a l  s tan d in g  in a s o c i e t y  o r  l ega l  

sys tem,  one ought  to  have the  r i g h t .

McCloskey might  be t r y i n a  to  say t h a t  a r i g h t s  p o s s e s s o r  must be
25

capab le  o f  en joy ing  th e  r i g h t  as  a r i g h t  -  t o  be capab le  o f  r e s t i n g  

secu re  knowing i t  has a r i g h t .  In t h a t  s e n s e ,  i t  i s  ve ry l i k e l y  t r u e  

t h a t  th e  ho rse  i s  inc apab le  o f  en joy ing  a r i g h t  as a r i g h t .  Most 

l i k e l y  the  horse  canno t  d i s c u s s  with  i t s  s t a b l e m a te s  the  nuances o r  

even th e  b a s i c s  o f  what i t  means to  "have a r i g h t  to  p r o p e r t y . "  Nor, 

most  l i k e l y  i s  i t  capab le  o f  knowing t h a t  once i t  has a r i g h t  to  i t s  rug .

25
c . f . ,  S. I .  Benn, "Abor t ion ,  I n f a n t i c i d e ,  and Respect  f o r  Person" ,  

F e inbe rg ,  ed .  Problem o f  Abor t ion .
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i t  can snuggle  to  i t ,  comforted by th e  thought t h a t  the  law w i l l  p r o t e c t

i t  from rug t h i e v e s .  But McCloskey cannot  mean a l l  t h a t  because ,  as  he

says l a t e r  on: " I t  i s  t r u e  t h a t  I may posse ss  r i g h t s  and n o t  know or
26

en joy  my p o s se s s io n  o f  them."

4.  I n t e r e s t s

Whether o r  no t  ho rses  can have i n t e r e s t s  in ru g s ,  o r  i n t e r e s t s  in 

any th ing  e l s e  i s  a n o th e r  q u e s t i o n .  I f  n o t  "obscure and e l u s i v e "

(McCloskey1s phrase  - see  q u o ta t io n  page 58 a b o v e . ) ,  t h e  concept  o f

i n t e r e s t  i s  a t  l e a s t  ambiguous. There a r e  le ga l  c o n n o ta t io n s  to  t h e  

te rm, economic c o n n o ta t io n s  and,  o f  co u r s e ,  s o c i a l  and p o l i t i c a l  conno­

t a t i o n s .  In ph i losophy  the  term has been used l o o s e l y  and in  a number
27 28 29

o f  d i s p a r a t e  ways by w r i t e r s  such as Ih e r in g  , Nelson , and Per ry  ,

to  name j u s t  a few examples.

Because o f  a l l  t h e  baggage i t  has a c q u i r e d ,  I would p r e f e r  to  drop 

th e  term ' i n t e r e s t '  i t s e l f  and speak in s t e a d  o f  c e r t a i n  concep ts  t h a t  

a r e ,  I b e l i e v e ,  c e n t r a l  to  the  meaning o f  the  term as i t  i s  used by a

26
H. J .  McCloskey, i b i d .  p. 125.

27
c . f . ,  Rudolph von Ih e r in g ,  Law as a Means to  an End (New York: 

K e l l ey ,  1968).

28
Leonard Nelson,  Systems o f  E t h i c s .

29
Ralph Barton P e r ry ,  Realms o f  Value.



c l u s t e r  o f  w r i t e r s  (B rand t ,  Feinberg> McCloskey, and Nelson,  f o r  example) 

who r e l y  h e a v i l y  on th e  term when w r i t i n g  about  t h e  ' b o r d e r l i n e  c a s e s '  I 

am concerned with  h e re .  The concep ts  t h a t  I b e l i e v e  a r e  c e n t r a l  to  t h e i r  

uses  o f  the  term a r e  ' g o a l s ' ,  ' e n d s ' ,  ' d e s i r e s ' ,  and ' s t a t e s - o f - a f f a i r s  

in s t rum en ta l  to  ach iev ing  goa ls  and e n d s . '  I b e l i e v e  th e s e  w r i t e r s  tend 

to  equ ivoca te  among th e s e  p a r t i c u l a r  meanings o f  ' i n t e r e s t '  and what 

fo l low s  i s  an a t t e m p t  to  uncover some d i s t i n c t i o n s  in  the  use o f  the  term 

-  im por tan t  d i s t i n c t i o n s  t h a t ,  as  I have s a i d  and hope to  show, th e se  

w r i t e r s  tend  to  confuse  when us ing the  term ' i n t e r e s t '  in  t h e i r  d i s c u s s i o n s .

O r d i n a r i l y ,  th e  term ' i n t e r e s t '  seems to  be used in one o f  two main 

s e n s e s :  (1) Sometimes we take  i t  as  r e f e r r i n g  to  a mental s t a t e .  When 

used in t h i s  way, (a )  sometimes t h e  term i s  meant as  almost  synonymous 

w i th  'w an t '  o r  ' d e s i r e ' ;  t h u s ,  f o r  example,  "He i s  i n t e r e s t e d  in see ing  

t h a t  f i l m . "  That  i s ,  he would l i k e  to  see  t h a t  f i lm .  S i m i l a r l y ,  we 

might  say "He i s  i n t e r e s t e d  in buying t h a t  p a i n t i n g . "  (b) Sometimes the  

term i s  taken in  a s i m i l a r  way, bu t  used to  r e f e r  to  a d i s p o s i t i o n a l  

s t a t e .  Thus,  f o r  example,  "He i s  i n t e r e s t e d  in f i l m . "  -  which might 

mean t h a t  he l i k e s  t o  s ee  f i lm s  o r  t h a t  he l i k e s  to  d i s c u s s  f i lm-making.

(c)  Sometimes ' i n t e r e s t '  i s  taken  to  r e f e r  to  a s t a t e  o f  a t t e n t i o n ,  with  

o r  w i thou t  the  co n n o ta t io n  o f  l i k i n g  or  d e s i r i n g .  Thus, "He i s  i n t e r e s t e d  

in t h a t  f i lm  which he i s  w a tc h in g ."  o r  "The f i s h  i s  showing i n t e r e s t  in 

t h e  b a i t . "

Presumably,  each o f  the  above could be de s c r ib e d  as i n s t a n c e s  in 

which t h e r e  i s ,  a s  McCloskey puts  i t ,  "concern" ( s ee  q u o ta t io n  page 58 

above . )  on t h e  p a r t  o f  t h e  s u b j e c t .  The s u b j e c t  i s  concerned w i th  th e  

o b j e c t  o f  i n t e r e s t .  As g iv e n ,  t h e r e  a r e  no e v a l u a t i v e - p r e s c r i p t i v e  o v e r ­



tones  to  any o f  t h e  uses o f  ‘i n t e r e s t *  d e s c r ib e d  above.  That  i s ,  t h e  

s u b j e c t  i s  concerned w i th  th e  o b j e c t  o f  i n t e r e s t ,  b u t  t h e r e  i s  no 

im p l i c a t io n  t h a t  he ought  o r  ought  no t  be concerned ;  no t  i s  t h e r e  any 

im p l ic a t io n  t h a t  the  o b j e c t  o f  i n t e r e s t  i s  o f  concern to  th e  s u b j e c t  

f o r  any th ing  o t h e r  than i t s  own ( i n t r i n s i c )  sake .  In each o f  the  

in s t a n c e s  we may be simply d e s c r i b i n g  a mental s t a t e  o r  g iv ing  a 

' c h a r a c t e r  d e s c r i p t i o n '  o f  the  s u b j e c t .

In th e s e  sense o f  ' i n t e r e s t '  d e s c r ib e d  above,  one cannot  be i n ­

t e r e s t e d  in x w i th o u t  being aware o f  x ,  f o r  to  have a mental s t a t e  

i n t e r e s t  in x i s  one s o r t  o f  way o f  being aware o f  x.  (2)  The second 

main sense  in which ' i n t e r e s t '  i s  used i s  in  an in s t ru m en ta l  s e n s e .  The 

second main sense seems u n r e l a t e d  to  the  f i r s t .  ' I n t e r e s t '  he re  i s

meant roughly  as something e q u i v a l e n t  to  ' i n s t r u m e n ta l  f o r  the  a t t a i n -
30

ment o f ' ,  o r  'needed f o r  the  a t t a in m e n t  o f . '  In usage ,  t h i s  sense can 

u s u a l l y  be d i f f e r e n t i a t e d  from th e  f i r s t ,  'mental  s t a t e '  sense because 

i t  w i l l  o r  can occur  in  s en te n c e s  coupled w i th  t h e  i n d e f i n i t e  a r t i c l e  

and /o r  p r o p o s i t i o n s .  For example,  "A has em i n t e r e s t  i n  x . "  o r  "X i s  i n  

o r  to  A 's  i n t e r e s t s . "  We cannot  t r a n s l a t e  the  mental s t a t e  sen tenc e  to  

th e s e  forms w i thou t  r a d i c a l l y  changing what we mean to  say .  I f ,  f o r  

example,  we were to  say  "A i s  i n t e r e s t e d  in  t h a t  f i lm "  (mental  s t a t e  u s e ) ,

30
c . f . ,  David Braybrooke ,  "Let  Needs Diminish That  P re fe re n c e s  May 

P ro s p e r , "  S tud ie s  in  Moral P h i lo so p h y , American P h i lo s o p h ica l  Q u a r te r ly  
Monograph S e r i e s ,  ed .  Nicho las  Rescner (Oxford:  Bas i l  B lackw e l l ,  1968.)



t h a t  s e n t e n c e  would n o t  be synonymous w i t h  "A lias, an i n t e r e s t  in  t h a t  

f i lm "  o r  "That f i l m  i s  in  or  to  A 's  i n t e r e s t s * "  As I have s a i d  above,  

the  mental s t a t e  use o f  ^ i n t e r e s t '  e n t a i l s  t h a t  the  s u b j e c t  i s  aware 

o f  th e  o b j e c t  o f  i n t e r e s t :  But t h i s  use has no p r e s c r i p t i v e  o v e r to n e s .

When used in  the  second main sen s e ,  i t  i s  p o s s i b l e ,  as we s h a l l  see 

below, t h a t  the  s u b j e c t  has no awareness  o f  what i s  to  or  h i s  i n t e r e s t s  

and,  f u r t h e r ,  in the  second main sense t h e r e  i s^a  p r e s c r i p t i v e  ove r tone .

In th e  second main sense-when we say ,  f o r  example,  "X i s  in  o r  to  A's  

i n t e r e s t s "  -  we a r e ,  (wi th im por tan t  s t i p u l a t i o n s  to  be d i s c u s s e d  below),  

making a judgment about  what ought  to  be o f  concern to  the  e n t i t y .

There can be s i t u a t i o n s  in  which A i s  no t  i n t e r e s t e d  (mental s t a t e  

sense)  in  something which may be in h i s  i n t e r e s t s  ( in s t ru m e n ta l  s e n s e ) .  

Thus we can say ,  w i th o u t  o d d i ty  o r  c o n t r a d i c t i o n ,  "He i s  n o t  i n t e r e s t e d  

in working on h i s  d i s s e r t a t i o n  a l though  i t  would be in  h i s  i n t e r e s t s  to  

do s o . "  S i m i l a r l y ,  i t  could  be the  case  t h a t  A i s  i n t e r e s t e d  (mental 

sense )  in  something t h a t  i s  no t  to  h is  ( i n s t r u m e n t a l )  i n t e r e s t s :  "A i s  

i n t e r e s t e d  in  see ing  t h a t  f i lm  a l though  i t  would be t o  h i s  i n t e r e s t s  to  

go to  t h a t  l e c t u r e  i n s t e a d . "  In A's  mental a t t i t u d e  towards what i s  in 

o r  to  h i s  i n t e r e s t s ,  A may be i n t e r e s t e d  i n ,  u n i n t e r e s t e d  in [ i n d i f f e r e n t  

to ]  o r  A may have a n e g a t iv e  a t t i t u d e  ( i n t e r e s t )  towards what i s  to  h i s  

i n t e r e s t s .  In i n s t a n c e s  in  which A i s  u n i n t e r e s t e d ,  h i s  la ck  of  i n t e r e s t

may be o f  t h r e e  s o r t s :  (a )  A i s  aware t h a t  x i s  t o  o r  in  h i s  i n t e r e s t s ,  

b u t  d o e s n ' t  c a r e ,  (b) A i s  unaware t h a t  x i s  t o  o r  in  h i s  i n t e r e s t s  b u t  

i s  capab le  o f  becoming aware t h a t  x i s  t o  o r  in  h i s  i n t e r e s t s - a t  which 

p o i n t  h i s  a t t i t u d e  might  change from u n i n t e r e s t  to  e i t h e r  n e g a t iv e  o r  

p o s i t i v e  i n t e r e s t .
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So f a r ,  what I have s a id  abou t  trie second main sense  o f  ' I n t e r e s t '  

a t  l e a s t  ro u g h ly  c o in c id e s  w i th  B a r r y ' s  c la im ; " . . .  a p o l i c y ,  law 

or  i n s t i t u t i o n  i s  in someone's  i n t e r e s t  i f  i t ^ i n c r e a s e s  h i s  o p p o r t u n i t i e s  

to g e t  what he wants -  whatever t h a t  may b e . "

However, I would d i f f e r  with  Barry in  o f f e r i n g  the  fo l low ing  as 

ano the r  p o s s i b i l i t y ;  (c )  A may be unaware t h a t  x i s  t o  o r  in  h i s  i n t e r e s t s  

and may be inc apab le  o f  becoming aware t h a t  x i s  to  h i s  i n t e r e s t s .  That  

i s ,  I w i l l  cl a im  t h a t  i t  makes sense to  speak o f  "X being in o r  to  A's  

i n t e r e s t s "  even i f  A i s  inc apab le  o f  having th e  c o r r e l a t i v e  want (or  

concern)  so X may be in A's  i n t e r e s t  in th e  sense  t h a t  i t  would ' i n c r e a s e  

h i s  o p p o r t u n i t y 1 to  ach ieve  y ,  bu t  A may be in c ap ab le  o f  wanting y a n d /o r  

in c apab le  o f  wanting x.

I want t o  c la im  t h a t  when the  l a t t e r  i s  t h e  c a s e ,  th e  f a c t  t h a t  x 

i s  in or  t o  A's  i n t e r e s t  w i l l  have no moral f o r c e .  That  i s ,  i t  i s  only  

when t h e r e  can be a t  l e a s t  a c a p a b i l i t y  o f  an e n t i t y  having a want t i e d  

to  i t s  in s t ru m en ta l  i n t e r e s t  t h a t  we have a moral compulsion to  c o n s id e r  

t h e  i n t e r e s t  as  p o s s i b l y  p r o t e c t a b l e  by a co r respond ing  r i g h t .
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5. The A s c r ip t i o n  o f  I n t e r e s t s ..

At l e a s t  some an imals  and a t  l e a s t  some humans o f  very  low i n t e l l i ­

gence a r e  c l e a r l y  capa b le  o f  having 'mental s t a t e '  i n t e r e s t s .  C e r t a i n l y  

t h a t  i s  t r u e  when we use ' i n t e r e s t '  in  a sense  r e l a t e d  to  ' l i k e *  o r  

' d e s i r e ' .  Thus, "The dog i s  i n t e r e s t e d  in (chewing on ,  p la y in g  w i th ,  

e a t i n g )  t h a t  bone.  " I t  i s  a l s o  c l e a r  t h a t  such e n t i t i e s  can have mental 

s t a t e  i n t e r e s t s  when we use th e  term in a sense more c e n t r a l  to  i t s
32

meaning as  "engaging o r  e x c i t i n g  and ho ld ing  th e  a t t e n t i o n  o r  c u r i o s i t y .

In f a c t ,  in t h i s  s e n s e ,  we a r e  o r d i n a r i l y  w i l l i n g  to  a t t r i b u t e  i n t e r e s t s  

to  an imals  t h a t  a r e ,  presumably,  r a t h e r  low on th e  s c a l e  o f  c o n s c io u s ­

ness .  Thus a g a i n ,  f o r  example,  "The f i s h  i s  showing i n t e r e s t  in th e  b a i t . "

We a r e  l e s s  l i k e l y  t o  a t t r i b u t e  d i s p o s i t i o n a l  i n t e r e s t s  to  an im a ls ,

bu t  t h a t  seems to  be because one way o f  d i f f e r e n t i a t i n g  among in d iv id u a l

consc ious  e n t i t i e s  i s  to  d i f f e r e n t i a t e  t h e i r  p a r t i c u l a r  d i s p o s i t i o n a l

i n t e r e s t s ,  and we j u s t  d o n ' t  u s u a l l y  b o th e r  to  d i f f e r e n t i a t e  i n d i v i d u a l s

o f  a s p e c i e s  o f  an im als .  We, in g e n e r a l ,  tend to  p e r c e iv e  a l l  animals

o f  a type  as th e  same, no t  d i s c r i m i n a t i n g  among in d iv id u a l  behav ior

p a t t e r n s  o r  ' p e r s o n a l i t i e s . '  We a r e  more a p t  t o  do so w i th  housepets

however, and I d o n ' t  t h i n k  t h a t  when we do we a r e  n e c e s s a r i l y  engaging

in  e x c e s s iv e  an thropom orphiz ing .  I t  seems c l e a r  t h a t  some c a t s  a r e

i n t e r e s t e d  in a n t s ,  c l o s e l y  s c r u t i n i z i n g  t h e i r  meander ings ,  w h i le  o t h e r  

c a t s  may igno re  a n t s  e n t i r e l y .

32
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In any e v e n t ,  c l o s e  s t u d i e s  o f  c e r t a i n  an im a ls  ^ chimpanzees fo r

example,  co n ta in  d a t a  t h a t  would seem to  f o r c e  one to  conclude t h a t

In d iv id u a l  ch impanzees,  a t  l e a s t ,  can have in d iv id u a l  i n t e r e s t s  in the
33

d i s p o s i t i o n a l  sense  o f  t h e  term. So t h a t  i t  may no t  be wrong to  say 

t h a t  chimp A f in d s  rubber  b a l l s  i n t e r e s t i n g ,  w h i le  chimp B i s  more 

i n t e r e s t e d  in  b locks  o f  wood.

The A s c r ip t i o n  o f  Ins t rumenta l  I n t e r e s t s

To say t h a t  "X i s  in  A's  i n t e r e s t s "  i s  to  say something very  d i f ­

f e r e n t  than "A i s  i n t e r e s t e d  in  x . "  The phrase  " in  o r  to  o n e ' s  i n t e r e s t s  

i s ,  as  I have s a id  above,  in s t ru m en ta l  in i m p l i c a t i o n .  The s en tences  in 

which i t  occurs  seem to  be sho r tened  forms o f  i m p l i c i t  c o n d i t i o n a l  s e n ­

te nces  o r  c l a im s .  That  i s ,  to  say "X i s  in  o r  to  A's  i n t e r e s t s "  appears  

t o  a u t o m a t i c a l l y  imply a suppressed  c o n d i t i o n a l  c la im  o f  the  s o r t :  " I f  

A i s  to  ach ieve  y ,  i t  would be in  o r  to  A 's  i n t e r e s t s  t o  do x ,  or  t o  have 

x done f o r  him, o r  to  have x . "  While t h i s  a n a l y s i s  i s  a rg u a b le ,  I s h a l l  

t a k e  th e  p o s i t i o n  t h a t  i f  we say t h a t  "X i s  to  A 's  i n t e r e s t s " ,  i t  i s  

because we b e l i e v e  t h a t  x would be i n s t r u m e n t a l ,  o r  p robably  n e c e s s a ry ,  

o r  a means,  o r  i s  needed,  to  ach ieve  e i t h e r  (1) Some goal d e s i r e d  by A o r  

(2)  Some f u r t h e r  end t h a t  we b e l i e v e  i s  d e s i r a b l e  f o r  A to  a c h iev e .

33
c . f .  P e t e r  J e n k in s ,  "Teaching Chimpanzees,"  Animal Rights  and 

Human O b l i g a t i o n s , ed.  Tom Regan and P e t e r  S inge r .



I t  i s  he re  where th e  s t i p u l a t i o n  noted  b e fo re  about  "ought"

(page 62 above) becomes im por tan t :  We may say t h a t  i f  A wants to  ach ieve  

y ,  he ought to  do x,  or  t h a t  i t  would be in  or  to  h i s  i n t e r e s t s  to  do x 

Cor have x done,  o r  to  have x ) ;  t h a t  does not  e n t a i l ,  however, t h a t  we 

approve o f  y ,  o r  t h a t  y  i s  a goal t h a t  A ought  to  (be a l lowed)  to  a c h i e v e ,  

o r  ought  to  want to  ach ieve .

Thus,  f o r  example,  we might  say " I f  A wants to  rob  t h a t  bank, i t  

would be in  h i s  i n t e r e s t s  to  examine the  alarm system f i r s t . "  Or, 

t h e r e  may be cases  in which we might th in k  y i s  an a l low ab le  goal f o r  A 

to  a t t e m p t  to  a c h i e v e ,  bu t  i s  a goal t h a t  we do no t  t h i n k  would be d e ­

s i r a b l e  f o r  A to  ach ieve  -  f o r  example: " I f  A wants to  d r ink  h im s e l f  to  

d e a t h ,  i t  would be in h i s  i n t e r e s t s  t o  s to c k  up on whiskey b e fo re  t h a t  

p r o h i b i t i o n  law i s  e n a c t e d . "  A dmit ted ly ,  t h e  l a t t e r  s o r t  o f  example 

seems odd,  and the  sen tenc e  would probably  be s a id  w ith  a touch o f  s a r ­

casm - " I f  A r e a l l y  wants t o  d r ink  h im se l f  to  dea th  . . . "  One might  

be tempted to  say t h a t  we w o u ld n ' t  want to  say t h a t  x i s  in  A 's  i n t e r e s t s  

un le ss  we thought  t h a t  x was e i t h e r  a means towards some goal o f  A o f  

which we approved,  or  a means towards some goal o f  A which,  though we may 

no t  t h i n k  o f  a s  a d e s i r a b l e  goal f o r  A t o  t r y  to  a c h i e v e ,  we would no t  

t h i n k  o f  as  harmful t o  A i f  he were to  ach ieve  i t .  That i s ,  some goal 

not  n e c e s s a r i l y  good f o r  A to  ac h ie v e ,  bu t  not  harmful to  A to  ac h i e v e .

C e r t a in  s t a t e s - o f - a f f a i r s  can be e i t h e r  in s t ru m en ta l  i n t e r e s t s  o f  A 

o r  goals  o f  A, o r  both  means ( in s t ru m e n ta l  i n t e r e s t s )  and goa ls  ( l o o s e l y  

speak ing ,  goa ls  a r e  mental i n t e r e s t s  th e  o b je c t s  o f  which a r e  d e s i r e d  

f o r  t h e i r  own sake) f o r  A. However, when we speak  o f  a s t a t e - o f - a f f a i r s  

being an end f o r  A o r  a goal ( d e s i r e d  f o r  i t s  own sake)  f o r  A, i t  would



be I n c o r r e c t  -  in  t h a t  c o n t e x t  -  to  say  t h a t  y i s  in^ o r  to^Al s i n t e r e s t s .  

Thus,  f o r  example,  i f  I b e l i e v e  t h a t  being in a s t a t e  o f  good h e a l t h  i s  

i n t r i n s i c a l l y  d e s i r a b l e  f o r  me, i t  would be i n c o r r e c t  ( i n  t h a t  c o n te x t )  

as  I w i l l  use the  term to  speak o f  good h e a l th  as being "in  o r  to  my 

i n t e r e s t s " .  I f  I were to  say o r  speak o f  good h e a l t h  as being in o r  to 

my i n t e r e s t s ,  i t  would only  be in a c o n t e x t  in which t h e r e  i s  an im p l i ­

c a t i o n  a t  l e a s t  t h a t  t h e r e  i s  some f u r t h e r  goal t h a t  I d e s i r e  and t h a t  

I b e l i e v e  t h a t  good h e a l t h  would be a means or  in s t ru m e n ta l  in  ach iev ing  

t h a t  goal -  a s ,  f o r  example,  a p r e c o n d i t io n  f o r  the  goal o f  becoming a 

good a t h l e t e .

But,  o f  co u r s e ,  a p a r t i c u l a r  s t a t e - o f - a f f a i r s  may be both  a goal 

and o f  ( i n s t r u m e n t a l )  i n t e r e s t  f o r  me. I may, f o r  example,  d e s i r e  to  be 

in  good h e a l t h  f o r  the  sake o f  being in  good h e a l t h  (good h e a l t h  as a 

g oa l )  and,  a t  the  same t im e ,  I may a l s o  d e s i r e  to  be a good a t h l e t e ,  in 

which case  good h e a l t h  i s  a l s o  to  o r  in my i n t e r e s t s .  Or,  I may d e s i r e  

no t  to  be in seve re  pain because I s imply do not  en joy s ev e re  pain 

( s e v e re  pain i s  o f  d i s v a l u e  as  a goal o r  i s  o f  i n t r i n s i c  d i s v a l u e  to  me) 

and I may, a t  t h e  same t im e ,  a l s o  d e s i r e  n o t  t o  be in  s e v e re  pa in  because 

i t  i n t e r f e r e s  with  my work (freedom from severe  pa in  here  i s  t o  o r  in  my 

i n t e r e s t s ) .

While a l l  t h a t  I have j u s t  s a id  seems to  be in  accord  w i th ,  r a t h e r  

than t e a r i n g  a t  our o r d in a r y  use o f  ' i n t e r e s t '  and may seem t r i v i a l ,  I 

t h i n k  t h a t  t h e s e  d i s t i n c t i o n s  have been b lu r r e d  over  by some w r i t e r s  and 

caused d i f f i c u l t i e s  in t h e i r  arguments.  I t h in k  t h a t  Will become more 

a p p a re n t  in  my d i s c u s s io n  o f  S tone ,  Nelson,  and Feinbe rg which fo l lows 

in  t h e  nex t  c h a p t e r s .
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A Few Words on Goals and Ends.

I s h a l l  u se  ‘g o a l 1 tn  the  sense o f  ‘some s t a t e - o f - a f f a i r s  t h a t  i s  

d e s i r e d  by A f o r  i t s  own s a k e . '  That  i s ,  in terms o f  ‘ i n t e r e s t s ' ,  a

goal i s  a mental i n t e r e s t  o f  A -  i t  i s  something t h a t  A i s  i n t e r e s t e d  in

ach iev ing  o r  wants o r  d e s i r e s  to  a c h iev e .  [Although Z i f f  c l a im s ,  

r i g h t l y  I b e l i e v e ,  t h a t  to  say  "A d e s i r e s  x" or  "A wants x" i s  u s u a l l y  

meant as  a much s t r o n g e r  s t a t e m e n t  than "A i s  i n t e r e s t e d  in ach iev ing  x . "  

Thus:

I f  a man d e s p e r a t e l y  hopes and prays f o r  a s t a y  
o f  e x e c u t io n ,  should we say "He i s  i n t e r e s t e d  
in  a s t a y  o f  e x e c u t io n , " ?  A man who hopes f o r  
a s t a y  o f  execu t ion  could be,  o r  could  a l s o  be,  
i n t e r e s t e d  in a s t a y  o f  e x e c u t io n :  bu t  then he
would be a q u e e r ly  calm s o r t  o f  person .  ^

N ever the les s  I s h a l l  le ave  t h a t  d i s t i n c t i o n  b l u r r e d ,  s in c e  I do not  

t h i n k  t h a t  any th ing  I have to  say  here  h inges on i t . ]

As f o r  ' e n d ' ,  I s h a l l  use t h a t  term in a s o r t  o f  t e l e o l o g i c a l  

A r i s t o l e l i a n  way: An end i s  a s t a t e  o f  w e l l - b e i n g ,  a s t a t e  o f  good f o r  

an e n t i t y .  An e n t i t y  may o r  may not  in  f a c t  d e s i r e  (have a mental 

i n t e r e s t  in )  i t s  e n d ( s ) .  That  i s ,  i t s  ends may no t  be i t s  g o a l s .  Nor 

may an e n t i t y  n e c e s s a r i l y  be capab le  ( a c t u a l l y  o r  p o t e n t i a l l y )  o r  having 

a d e s i r e  (mental i n t e r e s t )  in i t s  ends.
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From t h i s  p o in t  on I s h a l l ,  f o r  c l a r i t y ' s  sake ,  u se  t h e  term 

' i n t e r e s t '  when r e f e r r i n g  to  mental s t a t e  i n t e r e s t s ,  and the  term 

' I n t e r e s t '  when r e f e r r i n g  to  the  in s t rum en ta l  sense  o f  the  word.

In reg a rd  to  I n t e r e s t s ,  I s h a l l  assume in what fo l lows  t h a t ,  given 

the  pr imary assumption t h a t  an I n t e r e s t  i s  something which i s  thought  

n e c e s s a ry  o r  in s t rum en ta l  o r  a means t o  the  achievement o f  an end o r  

g o a l ,  to  f r u s t r a t e  A's  I n t e r e s t s  u s u a l l y  i s  to  f r u s t r a t e  A's  achievement 

o f  th e  goal or  end c o r r e l a t i v e  to  the  I n t e r e s t .

R ig h t s ,  I n t e r e s t s ,  I n t e r e s t s ,  Ends, Goa ls ,  and th e  V i o l a t i o n  o f
R i g h t s .

Rights  se rve  to  p r o t e c t  o r  s ecu re  i n d i v i d u a l s  in  c e r t a i n  s t a t e s - o f -  

a f f a i r s  and the se  s t a t e s - o f - a f f a i r s  can ,  I b e l i e v e ,  be e n t i r e l y  and com­

p l e t e l y  analyzed  in terms o f  i n t e r e s t s ,  I n t e r e s t s ,  o r  goa l s  as I have 

de f in e d  o r  used those  terms above.

Rights  must be s u s c e p t i b l e  t o  v i o l a t i o n  and i t  w i l l ,  I t h i n k ,  prove 

usefu l  to  show how the  v i o l a t i o n  of  a r i g h t  t i e s  in  to  the  i n t e r f e r e n c e  

with  i n t e r e s t s ,  I n t e r e s t s ,  o r  g o a l s .

(1) V io l a t i o n s  o f  Rights  Taken S o le ly  as I n t e r f e r e n c e s  With I n t e r e s t s .

One might  be tempted to  p o s t u l a t e  t h a t  the  v i o l a t i o n  of  a r i g h t  o f  

A i s  always an i n t e r f e r e n c e  w i th  an I n t e r e s t  o f  A. However we would not  

want to  say t h a t  th e  i n t e r f e r e n c e  with  any I n t e r e s t  o f  an e n t i t y  would 

n e c e s s a r i l y  be a v i o l a t i o n  o f  a r i g h t  o f  t h a t  e n t i t y .  That  i s ,  no t  a l l  

I n t e r e s t s  o f  i n d i v i d u a l s  a r e  m ora l ly  a c c e p ta b l e .  T h e re fo re ,  I s h a l l  

fo rm u la te  t h i s  c la im  in th e  n e g a t i v e . :

F I .  I f  a c t i o n  0 does n o t  i n t e r f e r e  with  A's  I n t e r e s t s ,  then  
a c t i o n  0 i s  no t  a v i o l a t i o n  o f  any r i g h t  o f  A.
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But t h e  fo l low ing  s t r o n g  o b j e c t i o n  might  be r a i s e d  to  th e  p o s t u l a t e d  

fo rm u la t io n :  Even i f  A's  p u r s u in g ,  o b t a i n i n g ,  o r  p o sse ss in g  x i s  no t  to  

h i s  I n t e r e s t ,  we may want to  say t h a t  A may s t i l l  have a r i g h t  to  pu rsue ,  

o b t a i n ,  o r  posse ss  x .  Thus, i t  may be in  A's  I n t e r e s t s  to  s t a y  a t  home 

and work on h i s  d i s s e r t a t i o n ,  bu t  t h a t  i s  no t  s u f f i c i e n t  reason to  p a t e r ­

n a l l y  p reven t  him f r o m V ^ Q  to  a t h e a t e r  o r  see ing  a f i l m  i f  he chooses 

to  see  a f i l m  r a t h e r  than  work. In f a c t ,  A's  going to  the  t h e a t e r  would 

be a paradigm in s t a n c e  o f  e x e r c i z in g  one s o r t  o f  r i g h t  -  a l i b e r t y  not

to  a c t  to  f u r t h e r  o n e ' s  I n t e r e s t s  ( o r ,  r e a l l y  in t h i s  example,  a l i b e r t y
35

to  a c t  in a way t h a t  goes c o n t r a r y  to  o n e ' s  I n t e r e s t s ) ,  bu t  i n s t e a d  to  

a c t  a ccord ing  to  o n e ' s  d e s i r e s  ( i n t e r e s t s )  whether  o r  not  a c t i n g  accord ing  

to  o n e ' s  d e s i r e s  i s  to  o n e ' s  I n t e r e s t .

(2) V io l a t i o n s  o f  Rights  Taken S o le ly  as  I n t e r f e r e n c e s  w ith  I n t e r e s t s .

On th e  o t h e r  hand,  to  fo rm u la te  the  c o n d i t i o n s  under which a r i g h t  

i s  v i o l a t e d  s o l e l y  as  cases  in  which an i n t e r e s t  i s  i n t e r f e r e d  w i th ,  

l e aves  us w ith  o t h e r  d i f f i c u l t i e s :

F2. I f  a c t i o n  0 does no t  d i r e c t l y  i n t e r f e r e  w ith  A's  
i n t e r e s t s ,  then  a c t i o n  0 i s  no t  a v i o l a t i o n  o f  
any r i g h t  o f  A.

One s o r t  o f  d i f f i c u l t y  i s  the  fo l l o w in g :  A may have no i n t e r e s t  in  

th e  performance o r  non-performance o f  0 ,  b u t  th e  per formance o r  non­

performance o f  0 may be a p r e c o n d i t io n  f o r  th e  coming about  o f  some x 

about  which A may have a d i r e c t  i n t e r e s t .

35
c . f .  A. I .  Melden, Right s  and Right  Conduct ,  p.  3.
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36
So, f o r  example,  T oo ley l s account  o f  a v i o l a t i o n  o f  a r i g h t  to  l i f e  

seems to  fo l low  F2 and runs  i n t o  t r o u b l e .  Summarily, h i s  argument i s  as 

fo l low s :

Cl) Rights  must be v i o l a b l e

(2) A r i g h t  i s  v i o l a t e d  when an a c t u a l  p a s t ,  o r  p o t e n t i a l
c o r r e l a t i v e  d e s i r e  f o r  the  good a f f o r d e d  by th e  r i g h t  
i s  f r u s t r a t e d

(3) The r i g h t  t o  l i f e  can be v i o l a t e d  on ly  i f  the  e n t i t y
has had a p a s t  d e s i r e  to  l i v e ,  o r  has a p r e s e n t  de­
s i r e  t o  l i v e ,  o r  i s  capab le  o f  having a d e s i r e  to
1 i v e .

(4) Since 'hav ing  a d e s i r e  to  l i v e '  i s  a complex concep t ,
having a d e s i r e  to  l i v e  r e q u i r e s  a f a i r l y  high le ve l
o f  concep tua l  a b i l i t y .

(5) Among o t h e r  t h i n g s ,  k i t t e n s  and human f e t u s e s  do not
have the  conceptual  a b i l i t y  to  have a d e s i r e  f o r  l i f e ,
t h e r e f o r e  one cannot  v i o l a t e  any r i g h t  o f  t h e i r s  by 
k i l l i n g  them.

However:

. . . how i s  one to  e x p la in  th e  k i t t e n ' s  r i g h t  not  
to  be t o r t u r e d ?  The answer i s  t h a t  a d e s i r e  no t  to  
s u f f e r  pain  can be a s c r ib e d  to  something w i thou t  
assuming i t  i s  capab le  o f  e n v i sag ing  a f u t u r e  f o r  
i t s e l f .  . . The s t a t e  d e s i r e d  - th e  absence  o f  a 
p a r t i c u l a r  s e n s a t i o n  -  can be d e s c r ib e d  in  a pu re ly  
phenom ena l i s t i c  language ,  and hence w i th o u t  the  concept  
o f  a co n t in u in g  s e l f .  As long as t h e  newborn k i t t e n  
p o sse sse s  th e  r e l e v a n t  phenomenal c o n c e p t s ,  i t  can 
t r u l y  be s a i d  to  d e s i r e  t h a t  a c e r t a i n  s e n s a t i o n  not  
to  be t o r t u r e d  even though we cannot  a s c r i b e  i t  a 
r i g h t  to  l i f e . 37

36
Michael Tooley ,  "A Defense o f  Abor t ion and I n f a n t i c i d e , "  Problem o f  

A b o r t i o n , ed .  Joe l  F e inbe rg ,  pp.  60-65 passim.
37

I b i d . ,  pp. 72-73.



The d i f f i c u l t y  h e r e  i s  t h a t  i t  might a l s o  make sen s e  t o  say t h a t  

th e  k i t t e n  can have the  " r e l e v a n t  phenomenal concep ts "  when i t  i s  in  

p l e a s u r e .  I f  i t  can be implied  from T oo ley 's  argument t h a t  t h e  k i t t e n  

has a r i g h t  to  p l e a s u r e  s e n s a t i o n s  while  i t  has them, then  c e r t a i n l y  

k i l l i n g  a k i t t e n  t h a t  i s  in a p l e a s u r e  s t a t e  i s  th e  v i o l a t i o n  o f  a 

r i g h t  -  pe rhaps  a r i g h t  t o  l i f e .  The k i t t e n ' s  being a l i v e  i s  a p r e ­

c o n d i t i o n  f o r  i t s  remaining in a p l e a s u re  s t a t e ,  a l though  i t  i s  not  

c apa b le  o f  having an i n t e r e s t  in  (hav ing th e  " c o r r e l a t i v e  d e s i r e "  f o r )  

l i f e .  To g e n e r a l i z e ,  an i n t e r e s t  in x by A may be i n t e r f e r e d  with  by 

a c t i o n s  about  which A has no knowledge and hence no c o r r e l a t i v e  i n t e r e s t s  

( d e s i r e s ) .  The key d i f f i c u l t y  in  the  fo rm u la t ion  (F2) i s  the  term 

' d i r e c t l y ' .  The key d i f f i c u l t y  in  Too ley ' s  argument ( o f  which F2 i s  the  

s k e l e t a l  form) i s  h i s  c la im  t h a t  t h e r e  must be a c o r r e l a t i v e  d e s i r e  f o r

the  good a f fo rd e d  by the  r i g h t .

Bearing in mind the  d i f f i c u l t i e s  in  both FI and F2, one might  be

tempted to  p o s t u l a t e  the  fo l low ing  amended fo rm u la t ion :

F3. I f  a c t i o n  f  cannot  go c o n t r a r y  to  A's  I n t e r e s t s ,  
o r  A does no t  d e s i r e  t h a t  a c t i o n  0 no t  be done,  
o r  A i s  no t  i n t e r e s t e d  in some x which could not  
o b ta in  i f  a c t i o n  0 were t o  be done,  then  t h e r e  
can be no d i r e c t  du ty  to  A to  r e f r a i n  from doing 
a c t i o n  0 ,  and hence i t  would not  be a v i o l a t i o n  
o f  any r i g h t  o f  A i f  a c t i o n  0 were to  be done.

But the  amended f o r m u l a t io n ,  F3, runs i n t o  d i f f i c u l t y  in  the  

fo l low ing  s o r t  o f  s i t u a t i o n :

Action 0 w i l l  no t  i n t e r f e r e  w ith  A 's  I n t e r e s t s .
A does no t  d e s i r e  t h a t  a c t i o n  0 not  be done,  
nor does A now d e s i r e  some x which he w i l l  n o t
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be a b l e  to  a t t a i n  i f  a c t i o n  0 i s  donev However,
A Is  c a p a b le  o f  d e s i r i n g  some x which, he w i l l
no t  be a b l e  to  a t t a i n  i f  a c t i o n  0 i s  done now.

That  i s ,  we might  well  want to  say t h a t  a l though  A has no p r e s e n t  

d e s i r e  to  en joy  a r i g h t  he has and,  pe rhaps ,  even waives the  enjoyment 

o f  t h a t  r i g h t  now, i t  would be a v i o l a t i o n  of  h is  r i g h t  to  c u t  o f f  any 

f u t u r e  p o s s i b i l i t y  o f  h i s  enjoyment o f  t h a t  r i g h t .  For example,  i f  A 

has a r i g h t  to  freedom and d o e s n ' t  d e s i r e  to  take  advantage o f  t h a t

r i g h t  now, or  even v o l u n t a r i l y  waives h i s  enjoyment o f  t h a t  r i g h t  now,

i t  would be wrong to  perform some a c t i o n  t h a t  would p rev en t  h i s  p o s s i b l e  

f u t u r e  enjoyment o f  t h a t  r i g h t .

[We a r e  s t i l l  speak ing w i th in  the  c o n te x t  o f  genera l  r i g h t s .  The 

s i t u a t i o n  in  regard  to  s p e c ia l  r i g h t s  may d i f f e r .  For example ( see  the 

example o f  a s p e c ia l  r i g h t  given above,  top  o f  page 4 1 . )  i f  A waives 

h i s  r i g h t  to  the  r e t u r n  o f  the  money by B, he has waived t h a t  r i g h t  

f o r e v e r . ]

That s o r t  o f  d i f f i c u l t y  w i l l  no t  occur i f  we could be s u re  t h a t  

A's d e s i r e s  w i l l  no t  change in t im e ,  and t h a t  A's  I n t e r e s t s  and goa ls  

w i l l  no t  change in  t ime.  In t h a t  case  we may have the  fo l low ing  emended 

fo rm u la t io n :

F4 I f  a c t i o n  0 cannot  go a g a i n s t  A's  I n t e r e s t s ,  and 
A i s  no t  capab le  o f  having an i n t e r e s t  in some 
x which could no t  o b t a in  i f  a c t i o n  0 were to  be 
done,  then  t h e r e  can be no d i r e c t  du ty  to  A to  
r e f r a i n  from doing a c t i o n  0 ,  and hence ,  i t  would 
no t  be a v i o l a t i o n  o f  a r i g h t  o f  A i f  a c t i o n  0 
were to  be done.



This le aves  one p o s s i b l e  f u r t h e r  d i f f i c u l t y ;  suppose t h e r e  i s  

some end,  y ,  f o r  A which A i s  inc apab le  o f  d e s i r i n g .  That  i s ,  y 

i s  an end f o r  A bu t  cannot  be a goal f o r  A. Under F4, to  f r u s t r a t e  

the  coming about  o f  t h a t  end would no t  be a v i o l a t i o n  o f  any r i g h t  

of  A. I do want to  hold  to  t h a t  F4 p o s i t i o n ,  and I w i l l  o f f e r  suppor t  

fo r  t h a t  p o s i t i o n  in the  fo l lowing  c h a p t e r s .

In g e n e r a l ,  looking  upon r i g h t s  as  s e rv in g  th e  r o l e  o f  p r o t e c t i n g  

i n t e r e s t s ,  I n t e r e s t s ,  and ends ,  seems a more f r u i t f u l  and v i a b l e  approach 

to  dec id ing  the  r i g h t s  s t a t u s  o f  e n t i t i e s  t h a t  a r e  not  moral a g e n t s .
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CHAPTER I I I

INTERESTS, VEGETABLES, AND THE RIGHT TO LIFE

There a r e  w r i t e r s  who hold t h a t  th e  p o s se s s io n  o f  moral r i g h t s  i s

d i r e c t l y  c o r r e l a t e d  to  the  p o sse ss io n  o f  i n t e r e s t s /  I n t e r e s t s  in  the

senses  in which I have used the  te rm s ,  b u t  they  d i f f e r  in t h e i r  cl aims

about what s o r t s  o f  t h in g s  can have i n t e r e s t s / i n t e r e s t s .

On t h e  one hand, f o r  example,  t h e r e  i s  H. J .  McCloskey who i s

w i l l i n g  to  a s c r i b e  I n t e r e s t s  on ly  to  r a t i o n a l  c r e a t u r e s  -  t h a t  i s ,  t o

a c l a s s  o f  e n t i t i e s  t h a t  seems c o e x te n s iv e  with  th e  c l a s s  o f  moral 
1

a g e n t s .  On the  o th e r  hand, and to  the  o t h e r  ex t reme,  f o r  example,  

t h e r e  a r e  w r i t e r s  such as C h r i s to p h e r  Stone  who a r e  w i l l i n g  to  a s c r i b e  

I n t e r e s t s  to  inanimate  o b j e c t s  as  wel l  a s  to  g roupings  o f  inan im ate  

o b j e c t s ,  and a r e  f u r t h e r  w i l l i n g  to  a s c r i b e  r i g h t s  to  those  o b j e c t s  

o r  groups o f  o b j e c t s  to  p r o t e c t  t h e i r  " I n t e r e s t s . "

1.  Can Trees Have Standing?  -  The i n t e r e s t s / I n t e r e s t s  o f  P l a n t s , 

' " N a t u ra l "  O b j e c t s ' ,  and Ecolog ica l  Sys tems.

C h r i s to p h e r  Stone ag ree s  t h a t  r i g h t s  a r e  t i e d  to  i n t e r e s t s  -  o r ,  a t  

l e a s t ,  I n t e r e s t s .

S u i t s  invo lv ing  ' n a t u r a l  o b j e c t s '  - which may be such th i n g s  as 

t r e e s ,  s t r eam s ,  f o r e s t s  and l a k e s ,  o r  e c o lo g ic a l  systems t h a t  involve

1
c . f .  Hv J .  McCloskey, " R ig h t s " ,  Philosophy  Q u a r t e r l y  15, p.  123.



a ba lance  o f  c o n d i t i o n s  among, f o r  example,  a l a k e ,  t h e  s tream t h a t  

feeds  the, l a k e ,  th e  p l a n t s  and animals  w i th in  th e  s tream and l a k e ,  and 

the  animals in th e  a r e a ,  have t r a d i t i o n a l l y  revolved  around th e  e f f e c t s  

o f  "tamper ing" w i th  th e  n a t u r a l  o b j e c t s  upon human i n t e r e s t s / I n t e r e s t s  

a f f e c t e d  by such tamper ing .  Thus,  a company dumping p o l l u t a n t s  i n t o  a 

s t ream may be sued by a farmer  downstream o f  th e  company fov ItemcGjes.' 

he o r  h i s  p ro p e r ty  s u f f e r s  as  a r e s u l t  o f  the  p o l l u t i o n .  The s tream 

i t s e l f  has no le g a l  s t a n d i n g ,  no r i g h t s  in the  m a t t e r .

However, Stone b e l i e v e s  t h a t  the  s tream does have an I n t e r e s t  in 

not  being p o l l u t e d  and t h u s ,  he c l a im s ,  i t  makes sensd^t tf^say  t h a t  s u i t  

can be brought in the  name o f  the  s t r eam ,  r e g a r d l e s s  o f  th e  e f f e c t  o r  

n o n - e f f e c t  o f  th e  p o l l u t i o n  upon human lower r i p a r i a n s .  In S to n e ' s  

view, the  s tream has an I n t e r e s t  in  not  being p o l l u t e d  and thus  i s  a 

p roper  c a n d id a te  f o r  p o s se s s io n  o f  a r i g h t  no t  to  be p o l l u t e d  and a c ­

companying r i g h t s  to  recompense and r e s t o r a t i o n  i f  i t  i s  p o l l u t e d :

Natural  o b j e c t s  would have s tan d in g  in  t h e i r  own 
r i g h t ,  to  be a s s e r t e d  by a gua rd ia n ;  t h e i r  own 
damages would be a s c e r t a i n e d  as an independent  
f a c t o r  in weighing j u d i c i a l  r e l i e f ;  and they  would 
be the  r e c i p i e n t s  o f  le ga l  awards f o r  t h e i r  own 
b e n e f i t . 2

2
C h r is to p h e r  D. S tone ,  Should Trees Have S tanding?  (New York: 

Avon Books, 1975) p.  75.
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Stone does no t  seem to  be making a c la im  t h a t  n a t u r a l  o b j e c t s  have 

i n t e r e s t s ,  o r  t h a t  th e  p o s se s s io n  o f  i n t e r e s t s  i s  r e l e v a n t  to  r i g h t s -  

a s c r i p t i o n . .  His c la im  i s  t h a t  n a tu ra l  o b j e c t s  can have I n t e r e s t s  in 

the  sense  t h a t  they  can be b e n e f i t e d  o r  harmed, and in  the  sense  t h a t  

th e y  have ' n e e d s ' :

The f i r s t  o b j e c t i o n  to  t h i s  c la im  i s  t h a t  i t  would 
be im poss ib le  f o r  th e  guard ian  to  judge  th e  needs 
o f  th e  r i v e r  o r  f o r e s t  in i t s  charge ;  indeed ,  the  
very concept  o f  "needs" i t  might be s a i d ,  could  be 
used he re  on ly  in th e  most m e taphor ica l  w ay.-*

. . . As f o r  th e  f i r s t  o b j e c t i o n ,  I t h i n k  i t  i s  too 
easy  to  o v e r s t a t e  the  problem. Natural  o b j e c t s  can 
communicate t h e i r  wants (needs)  to  us ,  and in ways 
t h a t  a r e  n o t  t e r r i b l y  ambiguous. I am s u re  t h a t  I 
can judge  with  as much c e r t a i n t y  and meaningful  ness 
whether and when my lawn wants (needs)  w a te r ,  as  
the  A t to rney  General can judge  whether  and when the  
United S t a t e s  wants (needs )  to  ta ke  an appeal  from 
an adverse  judgment by a lower c o u r t .  The lawn 
t e l l s  me t h a t  i t  wants w a te r  by a c e r t a i n  d ryness  
o f  th e  b lades  and s o i l - i m m e d ia t e ly  obvious t o  the  
to u c h - t h e  appearance o f  bald s p o t s . y e l l o w i n g ,  and 
a la ck  o f  s p r i n g i n e s s  a f t e r  being walked on . . . ^

S ure ly  Stone o v e r s i m p l i f i e s  h e re .  I t  i s  n o t  a p p a re n t  t h a t  each 

and every  th in g  which could be c a l l e d  a n a t u r a l  o b j e c t  can m ean ingfu l ly  

be s a i d  to  have 'w an ts '  o r  ' n e e d s ' ,  o r  can be s a id  to  be capab le  of



be ing b e n e f i t e d  o r  harmed. Imagine,  f o r  example,  a n a t u r a l  o b j e c t  - 

"The G rea t  Agate Boulder" a s o l i t a r y  b ou lde r  o f  a g a t e  o u t  on a bar ren  

d e s e r t .  The bou lder  i s  no doubt  un ique ,  unusual and ,  p e rhaps ,  b e a u t i f u l .  

Perhaps too  t h e r e  i s  no doubt t h a t  d e s t ro y in g  i t  o r  even tampering with  

i t s  shape would be a g r e a t  a e s t h e t i c  l o s s  to  humankind. But what sense 

could be made o f  th e  c la im  t h a t  th e  bou lde r  i t s e l f  has an I n t e r e s t  in 

remaining untampered with?  In what non-metaphor ica l  sense could i t  be 

claimed t h a t  th e  aga te  p r o s p e c to r  ch ipp ing  o f f  p ie ce s  i s  "harming" the  

b o u ld e r ,  o r  cla imed t h a t  the  bou lder  i t s e l f  could be b e n e f i t e d  (much l e s s  

i t s  "needs" o r  "wants" s a t i s f i e d )  by remaining i n t a c t  from the  ravages  o f  

a g a t e  p ro s p e c to r s ?

What von Wright says o f  a r t e f a c t s  c e r t a i n l y  holds  t r u e  o f  n a tu ra l  

o b j e c t s  o f  t h i s  s o r t  a t  l e a s t :

Can, f o r  example,  a r t e f a c t s  and o t h e r  inan imate  
beings  have a good? I t  i s  no t  unna tura l  to  say t h a t  
l u b r i c a t i o n  i s  b e n e f i c i a l  o r  good f o r  th e  c a r ,  o r  t h a t  
v i o l e n t  shocks w i l l  do harm to  a watch .  The goodness 
o f  a c a r  o r  a watch i s  an in s t ru m en ta l  goodness fo r  
some human purposes .  T h e re fo re  t h a t  which i s  good f o r  
the  c a r  o r  watch i s  something which w i l l  keep i t  f i t  
o r  in good o rd e r  with  a view t o  i t s  s e rv in g  a purpose 
w e l l .  I t  may be argued t h a t ,  s i n c e  the  goodness of  
the  c a r  o r  watch i s  r e l a t i v e  to  human ends and p u r ­
poses ,  t h a t  which i s  good f o r  the  c a r  o r  watch cannot  
p r o p e r ly  be s a id  to  se rve  th e  good o f  t h e  c a r  o r  watch 
them se lves .  I f  i t  s e rv es  anybody 's  good a t  a l l ,  i t  
w i l l  be the  good o f  the  human being to  whom th e  i n s t r u ­
ment belongs o r  who uses  i t . 5

5
Georg Henrik von Wright ,  The V a r i e t i e s  o f  Goodness (New York: 

Humanit ies P r e s s ,  1973) p. 50.



Appreciates o r  A g g reg a t io n s .

I t  seems to  me t h a t  what holds t r u e  o f  s i n g l e  in o rg an ic  n a tu ra l

o b j e c t s  a l s o  holds  t r u e  o f  ag g re g a te s  o r  a g g re g a t io n s  o f  i n o rg a n ic  or

in o rg a n ic  and o rg an ic  o b j e c t s  ( e . g . ,  o f  e c o lo g ic a l  "systems"  such as

wate rsheds  and p a r k s ) .  Whether th e s e  groupings  a r e  taken as composed

s o l e l y  o f  i n o rg a n ic  e n t i t i e s  -  f o r  example,  The Grand Canyon o r  The

P e t r i f i e d  F o r e s t ,  o r  o f  i n t e rd e p e n d e n t  combinat ions  o f  in o rg a n ic  and

o rg an ic  e n t i t i e s  -  f o r  example,  a water shed with  i t s  s t r eam s ,  l a k e s ,

an im als ,  and t r e e s ,  th e  groupings  can only  be s a id  to  have a 'good'
6

(us ing  von W r ig h t ' s  term) r e l a t i v e  to  human wants and needs .  " In ju ry "  

o r  "harm" t h a t  can be i n f l i c t e d  upon such agg rega te s  should more 

p ro p e r ly  s a id  to  be damage to  t h e i r  u t i l i t a r i a n  o r  a e s t h e t i c  u s e f u ln e s s .

Moreover,  the  very  c h a r a c t e r i z a t i o n  o f  th e s e  groupings as agg re ­

g a t e s  -  as s o r t s  o f  "wholes",  than  as s e p a r a t e  i t em s ,  can o f t e n  be s a id  

to  be on ly  a human c h a r a c t e r i z a t i o n ,  r a t h e r  than a c h a r a c t e r i z a t i o n  o f  

a ' n a t u r a l  k i n d . '  There does no t  appea r  to  be any n a t u r a l  c u t - o f f  p o in t  

t h a t  would j u s t i f y  us in s a y in g ,  f o r  example,  t h a t  "Lake A, th e  s treams 

a ,  b and c t h a t  feed  i t ,  and the  s tands  o f  t r e e s  d ,  e ,  and f  t h a t  s u r ­

round la k e  and s treams comprise a whole."

Stone a n t i c i p a t e s  t h i s  o b j e c t i o n  in a s l i g h t l y  d i f f e r e n t  c o n te x t :

6
I s h a l l  le ave  i t  as  'human' h e r e ,  though an im p l i c a t i o n  o f  Chapter  

IV w i l l  be t h a t  a t  l e a s t  some an imals  ought  to  be in c lu d e d ,  and some 
humans' d i s c i u d e d .



81.

I t  i s  t r u e  t h e r e  t s  a l a h y r i n t h  o f  o n to -  
l o g i c a l  problems we could become l o s t  in  he re ;  
which n a t u r a l  o b j e c t s  a r e  we going to  coun ten­
ance as  j u r a l  "persons"  -  th e  eco logy  o f  a bay? 
t h e  o y s t e r  bed on i t s  f l o o r ?  each o y s t e r ?  I f  
a g u a rd ia n sh ip  can be e s t a b l i s h e d  over  a f o r e s t ,  
someone may a s k ,  why no t  over  an earthworm? Are 
we to  concern o u r s e lv e s  with  a w a te r shed ,  a t r i ­
b u t a r y ,  o r  a r i v e r ?  Suppose a gua rd ian  i s  
appo in ted  by a county  c o u r t  w i th  r e s p e c t  to  a 
s t ream ,  and a f e d e r a l  c o u r t  ap p o in t s  a g u a rd ia n ,  
with  d i f f e r e n t  i d e a s ,  f o r  the  l a r g e r  r i v e r  bas in  
system o f  which th e  s tream i s  a p a r t ? ?

Stone goes on to  simply evade th e s e " o n t o l o g i c a l  problems" and w r i t e s

as i f  they  w i l l  become s imple cases  o f  c o n f l i c t  o f  I n t e r e s t s  t h a t  the
8

c o u r t s  can dec ide  each on i t s  m e r i t .  But t h a t  i s  an e v as io n ;  the 

q u e s t i o n s  d o n ' t  t u rn  to  t h a t  d i r e c t i o n  ( c o n f l i c t s  o f  I n t e r e s t s )  u n le s s  

i t  can be determined t h a t  t h e r e  a r e ,  in f a c t ,  I n t e r e s t s  t h a t  can be 

s p e c i f i e d .  The o r i g i n a l  q u e s t i o n  remains -  can some o f  th e s e  claimed 

c a n d id a te s  f o r  g u a rd ia n sh ip  and r i g h t s  r e a l l y  be s a id  to  have a good,  

or  a b e n e f i t ,  o r  s p e c i f i a b l e  I n t e r e s t s ?

My n e g a t iv e  answer to  the  r h e t o r i c a l  q u e s t i o n  i s  no t  meant to  be 

taken  as  a den ia l  t h a t  i t  sometimes makes sense to  speak o f  some o f  th e se  

a g re g a t io n s  as s o r t s  o f  u n i t i e s  -  as  " e n t i t i e s " .  (For example,  p a r t i c u l a r  

l a k e s ) ,  i t  i s  meant to  deny t h a t  any I n t e r e s t s  invo lved  would be t h a t  o f

C h r i s to p h e r  D. S tone ,  Should T r e e s . ,  p.  44.  

8
I b id .
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the  a g g re g a te  i t s e l f  r a t h e r  than  o f  human I n t e r e s t s  o r ,  p e rhaps ,  i n d i ­

vidual  I n t e r e s t s  o f  members o f  the  a g g reg a te  (e.g.,  i n d iv id u a l  an imals  

o r  p l a n t s ) .

Fur thermore ,  in most cases  -  even when i t  does make sense to  speak 

o f  t h e  agg rega te  as a u n i t y ,  i t  may be im poss ib le  to  de te rmine  what the  

"n a tu r a l  end" o f  the  system may be excep t  in terms o f  human wants o r  

needs.  For example,  the  lake  t h a t  becomes clogged w i th  a l g a e  ( e i t h e r  

" n a t u r a l l y "  o r  as  a r e s u l t  o f  p o l l u t i o n  with  d e t e r g e n t s )  i s  undergoing 

a change i n t o  a bog. What i s  the  " n a tu ra l  end" o f  the  p rocess  -  th e  

c l e a r  l a k e ,  the in t e r m e d i a t e  swamp, the  bog, o r ,  pe rhaps ,  the  u l t i m a t e  

d e p o s i t  o f  p e a t  o r  coa l?

2. Ind iv idua l  P l a n t s :  Do P la n t s  Have i n t e r e s t s / i n t e r e s t s ,  Ends or  
Goals?

1. A c la im  may be made t h a t  p l a n t s  have i n t e r e s t s .  That  i s ,  

t h a t  p l a n t s  have mental s t a t e s .

2.  A c la im  may be made t h a t  p l a n t s  have both I n t e r e s t s  and 

i n t e r e s t s .

3.  A c la im may be made t h a t  p l a n t s  have I n t e r e s t s ,  b u t  not  

i n t e r e s t s .

In suppor t  o f  c la im  1 . ,  the  fo l low ing  s o r t  o f  argument i s  u s u a l l y  

o f f e r e d :

(a)  P la n t s  respond to  s t i m u l i :  they  u s u a l l y  grow towards l i g h t ,  

t h e i r  r o o t s  u s u a l l y  grow towards h ighe r  c o n c e n t r a t i o n s  o f  w a te r .  These 

responses  a r e ,  in g e n e r a l ,  conducive to  t h e i r  s u r v i v a l .

(b)  Some p l a n t s ,  such as the  s e n s i t i v e  mimosa, respond to  touch.
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The r e s p o n s e  o f  t h e  s e n s i t i v e  mimosa to  touch -  t h e  c l o s i n g  o f  i t s  

l e av es  -  seems to he " a v e r s i v e " ,  and seems to  be conducive to  t h e  p l a n t ' s  

s u r v i v a l .  I t  u s u a l l y  c l o s e s  i t s  leaves  in  response  to  s t i m u l i  t h a t  a r e ,  

in g e n e r a l ,  d e t r i m e n t a l  to  i t s  s u r v i v a l .

(c)  We n o t i c e  in  our  own case  t h a t  s t i m u l i  t h a t  a r e  ( i n  g e n e r a l )  

i n j u r i o u s  ( d e t r im e n ta l  to  s u r v i v a l )  cause a v e r s iv e  r e a c t i o n s  on our  p a r t .  

These a v e r s i v e  r e a c t i o n s  a r e  o f t e n  accompanied by f e e l i n g s  o f  pa in .

(d) T h e re fo re ,  by ana logy ,  ( t h e  argument g o e s ) ,  c a n ' t  we say t h a t  

the  " a v e r s iv e "  behav io r  e x h i b i t e d  by p l a n t s  i s  accompanied by f e e l i n g s  

o f  pain  in th e  p l a n t .

O b jec t ions  to  th e  Argument.

To r a i s e  the  problem o f  p l a n t  p e r c e p t io n  o r  s e n s a t i o n  i s  t o  r a i s e  

the  whole problem o f  the  r e l a t i o n  o f  ' r e s p o n s e '  t o  ' b e h a v i o r ' ,  and the  

problem o f  the  r e l a t i o n  o f  ' b e h a v i o r '  t o ‘c o n s c i o u s n e s s ' .  The c la im  t h a t  

I s h a l l  be making he re  -  t h a t  p l a n t s  a r e  inc apab le  o f  having i n t e r e s t s  

(mental s t a t e s ) ,  as  commonsensical as  i t  i s ,  i s  n o t  t h a t  easy  t o  defend 

with  a knock-down argument.  But I s h a l l  t r y .

The " a v e r s iv e  behav ior"  o f  p l a n t s  can be taken  as ana lagous  to  

s imple autonomic r e f l e x  r e a c t i o n s  in our  own ca s e .  E y e -b l in k s ,  knee- 

j e r k s ,  a r e  r e a c t i o n s  t o  s t i m u l i  t h a t  a r e ,  in  g e n e r a l ,  i n j u r i o u s  and y e t  

th e s e  r e a c t i o n s  a r e  o f t e n  unaccompanied by s e n s a t i o n .

The d i e -h a r d  o b j e c t o r  might  p r o t e s t  t h a t  whi le  I th e  person d o n ' t  

f e e l  the  e y e - b l i n k  o r  th e  k n e e - j e r k ,  t h a t  d o e s n ' t  w a r ra n t  th e  f u r t h e r  

assumption t h a t  th e  system composed o f  the  r e l e v a n t  muscles and nerves  

d o e s n ' t  f e e l  p a in .  That  i s ,  when tapped on th e  knee ,  I_ may f e e l  n o th in g ,  

but  perhaps my knee does .  Brought back to  the  p l a n t  ( t h e  argument g o e s ) ,
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t h e  chem ica l ly  o r  m ech an ic a l ly  e x p l a i n a b l e  " tropism" may a l s o  invo lve  

s e n s a t i o n .  So th e  cause  o f  t h e  mimosals c l o s i n g  o f  i t s  le aves  i s  no t  

s imply  chem ica l ,  bu t  i s  an a v e r s i v e  r e a c t i o n  to  pain  o r ,  a t  l e a s t ,  i s  

a chemical r e a c t i o n  accompanied by pa in .

But t h e r e  i s  no reason  to  b e l i e v e  t h a t  the  mimosa o r  my knee f e e l  

pain  r a t h e r  than p l e a s u r e ,  much l e s s  t h a t  th e  mimosa o r  my knee f e e l  

any th ing :  I f  we, f o r  example,  th in k  o f  pain and p l e a s u r e  s e n s a t i o n s  as 

s e rv in g  an e v o l u t i o n a r y  a d a p t iv e  f u n c t i o n ,  t h e r e  i s  more reason  to  be­

l i e v e  t h a t  t h e r e  a r e  no pain o r  p l e a s u r e  s e n s a t i o n s  in  e i t h e r  p l a n t  or  

knee,  because such s e n s a t i o n s  would se rve  no f u n c t i o n .  Yet the argument 

t h a t  p l a n t s  do have s e n s a t i o n s  o f  p l e a s u r e  and pain seems to  be based on 

an argument from e v o l u t i o n a r y  ad ap t io n  ( s ee  s t e p s  (a )  - (c )  in  t h e  a rgu ­

ment a b o v e . ) .

Pain f u n c t i o n s  in  an a d a p t iv e  way. Pa infu l  s t i m u l i  a r e  u s u a l l y  

s t i m u l i  t h a t  a r e  i n j u r i o u s  to  an organism, s t i m u l i  t h a t  a r e  c o u n t e r -  

a d a p t iv e  to  an o rg a n i s m 's  s u r v i v a l .  However, in  t h i s  schema, pa in  

s e rv es  an "e d u c a t i o n a l 11 f u n c t i o n .  The b u r n t  c h i l d  shuns t h e  f i r e ,  the  

memory o f  the  pa in  t h a t  accompanied th e  i n j u r i o u s  s t im u lus  w i l l  p reven t  

th e  c h i l d  from r e p e a t i n g  the  exper iment and caus ing  i n j u r y  to  h i s  hand 

aga in .

P l a n t s  a r e ,  f o r  th e  most p a r t ,  s e s s i l e  and ,  as  f a r  as  a l l  confirmed 

e / i d e n c e  i n d i c a t e s ,  they  a r e  inc apab le  o f  l e a r n in g  from t h e i r  c o u n t e r -  

a d a p t iv e  "m is ta k es " .  On t h a t  ground a l o n e ,  t h e r e  i s  no reason  to  b e l i e v e  

t h a t  p l a n t s  a r e  capab le  o f  pain  s e n s a t i o n s .  S i m i l a r l y  f o r  p l e a s u r e .  

P l e a s u r a b l e  s t i m u l i ,  though in  a more complex way, a r e  u s u a l l y  conducive 

to  s u r v iv a l  o f  th e  organism o r  o f  i t s  s p e c i e s .  There i s  no ev idence  to
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suppose t h a t  p l a n t s  a r e  capab le  o f  l e a r n i n n t o  s eek  p l e a s u r a b l e  s t i m u l i .

Two o b j e c t i o n s  may be r a i s e d  here :

F i r s t ,  t h a t  in  e v o l u t i o n a r y  t h e o ry  i t  appears  t o  be the  c a s e  t h a t  

a f e a t u r e  t h a t  has a d a p t iv e  p o t e n t i a l i t y  may appear  in member o f  a 

s p e c ie s  b e fo re  i t  can be u t i l i z e d  by the  s p e c ie s  o r  those  members o f  

the  s p e c ie s  t h a t  have the  f e a t u r e .  Thus, f o r  example,  the  mouth 

s t r u c t u r e  p r e r e q u i s i t e  f o r  speech may be p r e s e n t  b e fo re  an animal has 

the  c e r e b ra l  com plex i ty  n e c e ss a ry  to  u t i l i z e  th e  mouth s t r u c t u r e .  Or, 

pe rhaps ,  the  c e r e b ra l  complexity  n e c e ss a ry  f o r  speech may appear b e fo re  

the  animal has the  mouth s t r u c t u r e  n ece ss a ry  f o r  v e r b a l i z a t i o n .

Brought back to  the  p l a n t s ,  i t  may be argued t h a t  they  may have 

developed the c a p a c i t y  f o r  p l e a s u r e  and pain s e n s a t i o n s  even though 

l e a r n in g  mechanisms have no t  y e t  evolved .

I con fes s  t h a t  I can o f f e r  on ly  an i n d u c t iv e  argument a g a i n s t  t h i s  

o b j e c t i o n :  Capac ity  f o r  pain  o r  p l e a s u r e  f e e l i n g  seems to  n e c e s s i t a t e  

t h e  p resence  o f  a neura l  c e l l  network,  o r  a t  l e a s t  something analagous  

t o  a neura l  network.  That  i s  n o t  to  c la im  a CNS-mind i d e n t i t y  th e o ry ,  

bu t  i n s t e a d  to  sugges t  t h a t  t h e r e  i s  a t  l e a s t  some connec t ion  between 

the  c a p a c i t y  t o  have f e e l i n g s  and th e  presence  o f  a c e n t r a l  nervous 

system o r  i t s  ana log .  P la n t s  have no such network,  o r  anyth ing  a n a l a ­

gous t o  such a network.

The second o b j e c t i o n  to  the  c la im  t h a t  p l a n t s  a r e  not  capab le  o f  

pa in  and p l e a s u r e  s e n s a t i o n s  - aga in  w i th in  the  c o n t e x t  o f  e v o l u t io n a r y  

t h e o r y ,  conce rns  "degenera te  e v o l u t io n " :  A f e a t u r e  may be p r e s e n t  in  an 

organism t h a t  i s  no longe r  f u n c t i o n a l ,  bu t  was fu n c t i o n a l  in th e  f o r e ­
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bears  o f  t h e  In d iv idua l  o r  t h e  s p e c i e s  to  which th e  i n d i y id u a l  be longs .  

That  may very  well be th e  case  in  r ega rd  to  pa in  and p l e a s u r e

s e n s a t i o n  in  c e r t a i n  o rgan ism s.  Thus,  f o r  example,  t h e r e  seems to  be

good ev idence  to  b e l i e v e  t h a t  a t  l e a s t  c e r t a i n  Mollusca have the
9

c a p a c i t y  to  f e e l  pa in  and to  l e a rn  from p a in fu l  e x p e r i e n c e s .  Clams 

and o y s t e r s ,  both M ol lusca , a r e  s e s s i l e  f o r  most o f  t h e i r  l i v e s  and 

appear  to  be in c ap ab le  o f  l e a r n i n g ,  y e t  th e y  may have "de-evolved"  from 

a mol lusco id  a n c e s t o r  t h a t  was capab le  o f  u t i l i z i n g  pa in  f o r  l e a r n i n g ,  

and they  may r e t a i n  the  c a p a c i t y  to  f e e l  pa in  in  s p i t e  o f  an i n a b i l i t y  

to  make use o f  the  c a p a c i t y .  But t h a t  i s  a problem about  clams and 

o y s t e r s  and a com para t ive ly  few o t h e r  s i m i l a r  o rganisms.  There i s  no 

ev idence  to  suppose t h a t  p l a n t s  have "de-evolved"  from s e n s a t e  organ isms.

Claim 2.  P la n t s  may have I n t e r e s t s  bu t  no t  i n t e r e s t s .

Can P la n t s  Have I n t e r e s t s ?

Leonard Nelson c la ims  t h a t  because we could n o t  de te rmine  what  a 

p l a n t ' s  I n t e r e s t s  a re  - i f ,  in f a c t ,  they  have I n t e r e s t s ,  we could  no t  

de te rm ine  how we ought to  t r e a t  p l a n t s :

9
M, S.  W el ls ,  "What th e  Octopus Makes o f  i t :  Our World From Another 

P o in t  o f  View," Readings in Animal B eh av io r , ed.  Thomas E. McGill (New 
York: H o l t ,  R ine ha r t  and Winston, I n c . ,  1965).
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For a l l  we know, th e  s tone  may have an i n t e r e s t  
in  being trampled  on by u s ,  o r  a cabbage in 
being e a t e n .  From th e  f a c t  t h a t  we do no t  know 
whether we a r e  conf ron ted  with  i n t e r e s t s ,  we can­
n o t  i n f e r  what i n t e r e s t s  we have to  ta ke  i n t o  
c o n s i d e r a t i o n .

The problem w i th  Nelson i s  t h a t  he seems to  be con fus ing  th e  two

major senses  o f  ' i n t e r e s t '  -  t h e  sense r e l a t e d  t o  th e  mental s t a t e s  with

the  sense r e l a t e d  to  "needs" o r  " b e n e f i t s " .

I f  he means t h a t  p l a n t s  do no t  have d e te rm ina b le  ( in  my te rm inology)

' i n t e r e s t s ' ,  then  I t h i n k  he i s  r i g h t .  However, i f  he means t h a t  p l a n t s

do not  have de te rm in a b le  (aga in  in  my te rm ino logy)  ' I n t e r e s t s '  th e n ,  as

I s h a l l  a rgue  below, I th in k  he i s  wrong.

Joel  Feinberg  i s  more i l l u m i n a t i n g  in  h i s  c la im  t h a t  p l a n t s  have no
11

I n t e r e s t s :  "Trees a r e  no t  the  s o r t  o f  beings  who have t h e i r  'own s a k e s '  

and:

. . . .  t o  say t h a t  a t r e e  needs sunsh ine  and w ate r  
i s  to  say  t h a t  w i th o u t  them i t  cannot  grow and 
s u r v i v e ;  b u t  un le ss  th e  growth and s u r v iv a l  o f  
t r e e s  a r e  m a t t e r s  o f  human concern ,  a f f e c t i n g  
human i n t e r e s t s ,  p r a c t i c a l  o r  a e s t h e t i c ,  the  
needs o f  t r e e s  a lone  w i l l  no t  be th e  b a s i s  o f  
any c la im  o f  what i s  "due" them in t h e i r  own 
r i g h t .  P l a n t s  may need th i n g s  in o r d e r  to  
d i s c h a r g e  t h e i r  f u n c t i o n s ,  bu t  t h e i r  f u n c t i o n s  
a r e  a s s ig n ed  by human i n t e r e s t s ,  no t  t h e i r  own.*2

Leonard Nelson,  System o f  E t h i c s , p. 140.

11
Joel  Fe inbe rg ,  "The Rights  o f  Animals and Fu ture  G e n e r a t i o n s , "  

Philosophy  and the  Environmen ta l  C r i s i s ,  ed.  Will iam Blacks tone  
(Athens ,  Georgia :  U n i v e r s i t y  o f  Georgia P r e s s ,  1974) p.  50.

12
I b i d . ,  p. 54.
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And, f i n a l l y ,  al though,  we speak  o f  p l a n t s  " f l o u r i s h i n g "  and " t h r i v i n g " ,  

Feinberg  b e l i e v e s  t h a t  to  c la im  t h a t  t h e  a p p l i c a t i o n  o f  th e s e  terms to  

p l a n t s  i n d i c a t e s  t h a t  they  do have I n t e r e s t s  i s  to  take  b o t a n ic a l  terms 

which have become f ix e d  metaphors when a pp l ied  to  humans, and wrongly 

apply  the  metaphor back to  p l a n t s .

I t h i n k  t h a t  F e in b e r g ' s  a n a l y s i s  i s  too  c a v a l i e r  and,  I b e l i e v e ,  

t h a t  i t  does make sense  -  non-metaphorica l  s en s e ,  to  c la im  t h a t  p l a n t s  

do have I n t e r e s t s :

1.  Ind iv idua l  p l a n t s  a r e  not  j u s t  a g g r e g a t e s ,  they  a r e  

organisms.  They a r e  s p e c i f i a b l e  as e n t i t i e s .

2 .  They have s e l f - r e g u l a t o r y  and " r e p a i r  f u n c t i o n s "  t h a t  

s e r v e ,  however c r u d e l y ,  to  p re s e rv e  the  " i n t e g r i t y "  o f  the  

organism,

3.  Saying t h a t  a p l a n t  i s  ' t h r i v i n g *  o r  'doing w e l l '  o r  

‘doing p o o r l y ' ,  o r  t h a t  i t  i s  ' h e a l t h y '  o r  u n h e a l th y '  i s  

c l e a r l y  more than  u t t e r i n g  a s e r i e s  o f  metaphors.  Those 

each appear  to  be non-metaphor ica l  d e s c r i p t i v e  terms t h a t  

can be used to  d e s c r ib e  a p l a n t ' s  c o n d i t i o n .

4 .  One can ,  f o r  example,  ' d e p r i v e '  a p l a n t  o f  w ate r  and 

t h a t  does no t  seem to  be t h e  same th in g  a s ,  f o r  example,  

"dep r iv ing"  a c a r  o f  g a s o l i n e  o r  o i l .  The plantman who 

says :  "This mimosa needs more w ate r"  does n o t  seem to  be 

analagous  to  th e  garageman who says :  "This c a r  needs 

more o i l ."
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P la n t s  do seem to  have s t a t e s  o f  w e l l -b e in g  and s t a t e s  o f  h e a l th  

and,  by e x t e n s i o n ,  t h e r e  a r e  a c t i o n s  t h a t  w i l l  f u r t h e r  o r  h in d e r  those  

s t a t e s  -  t h a t  i s  to  s a y ,  p l a n t s  have I n t e r e s t s .

Von W r ig h t ' s  comments seem a p p r o p r i a t e  here  in  regard  to  th e  

I n t e r e s t s  o f  p l a n t s :

A be ing ,  o f  whose good i t  i s  meaningful to  t a l k ,  
i s  one who can m ean ingfu l ly  be s a id  to  be well  o r  
i l l ,  t o  t h r i v e ,  to  f l o u r i s h ,  be happy o r  m i s e r a b l e . 13

The a t t r i b u t e s  which go along with  meaningful  use 
o f  the  phrase  ' t h e  good o f  X ' ,  may be c a l l e d  b i o ­
lo g i c a l  in  a broad sense .  By t h i s  I do no t  mean 
t h a t  they  were te rm s ,  o f  which b i o l o g i s t s  make 
f r e q u e n t  use.  'H app iness '  and ' w e l f a r e '  cannot  be 
s a id  t o  belong to  the  p ro f e s s io n a l  vocabula ry  o f  
b i o l o g i s t s .  What I mean by c a l l i n g  th e  terms 
' b i o l o g i c a l '  i s  t h a t  they  a r e  used as a t t r i b u t e s  
o f  b e i n g s ,  o f  whom i t  i s  meaningful to  say t h a t  
they  have a 1i f e . The q u e s t i o n  'What kind o r  
s p e c ie s  o f  being have a good?'  i s  t h e r e f o r e  
b road ly  i d e n t i f a l  with  th e  q u e s t i o n  "what kind 
o r  s p e c i e s  o f  being have a l i f e ? '  And one can 
say t h a t  i t  i s  me taphor ic a l  to  speak o f  the  good 
o f  a be ing ,  to  the  same e x t e n t  as  i t  i s  meta­
p h o r ic a l  to  speak o f  th e  l i f e  o f  t h a t  b e i n g . ' 4

3.  Do P la n t s  Have R ights?

We have seen  in  Chapter  I t h a t  th e  posse ss ion  o f  a moral p e r s o n a l i t y

i s  n o t  a n e c e ss a ry  c o n d i t i o n  f o r  l ega l  r i g h t s  p o sse ss io n  and we have seen

t h a t  membership in  the  s p e c i e s  Homo sa p ie n s  i s  n e i t h e r  a n e c e ss a ry  nor  a 

s u f f i c i e n t  c o n d i t i o n  f o r  le ga l  r i g h t s  p o s se s s io n .

von Wright ,  V a r i e t i e s , p. 50.

I b i d . ,  p. 50.
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Since  an e n t i t y  with  I n t e r e s t s  can be r e p re s e n t e d  by a guard ian  

and can have those  I n t e r e s t s  p r o t e c t e d  by lega l  r i g h t s ,  i t  would appear 

t h a t  p l a n t s  can have le g a l  r i g h t s .  However, t h e r e  remain im por tan t  

q u e s t i o n s  -  "Do we have a duty  to  p l a n t s  to  g ive  p l a n t s  r i g h t s ? "  Would 

i t  be u n j u s t ,  o r  u n f a i r  to  deny r i g h t s  to  p l a n t s ?  Do p l a n t s  have moral 

r i g h t s ?

Let  me o f f e r  a very  s t ro n g  example o f  a "human" r i g h t ,  a c c e p t  i t  

as  j u s t  ( i . e .  as  a moral r i g h t )  and see (by a c i r c u i t o u s  argument) 

whether  we have an o b l i g a t i o n  to  "g ive"  t h a t  r i g h t  to  p l a n t s .

A r t i c l e  26 o f  the  Universal  D e c la ra t io n  o f  Human Right s  s t a t e s :

1. Everyone has th e  r i g h t  to  a s t a n d a rd  o f  l i v i n g  
adequa te  f o r  t h e  h e a l t h  and w e l l -b e in g  o f  h im se l f  
and o f  h i s  f a m i ly ,  in c lu d in g  food ,  c l o t h i n g ,  hous ing  
and medical  c a r e  and n e c e ss a ry  s o c i a l  s e r v i c e s ,  and 
th e  r i g h t  to  s e c u r i t y  in  the  e v e n t  o f  unemployment, 
s i c k n e s s ,  d i s a b i l i t y ,  widowhood, o ld  age o r  o t h e r  
l a c k  o f  l i v e l i h o o d  in c i rcum stances  beyond h i s  
c o n t r o l . ' 5

I f  we a re  to  recogn ize  A r t i c l e  26 as a v a l i d  s t a t e m e n t  o f  a r i g h t ,  

i n c lu d in g  a w e l f a r e  r i g h t  t o  be a s s u re d  t h a t  an a t t e m p t  w i l l  be made to  

have o n e ' s  " w e l l -be ing"  s e cu red ,  a r e  we, f o r  the  sake o f  j u s t i c e  and

f a i r n e s s ,  compelled to  ex tend  t h i s  r i g h t  t o  p l a n t s ?

C e r t a i n l y  th e  A r t i c l e  i s  t o  be taken  t o  r e f e r  to  s t a t e s  o f  phys ica l

w e l l -b e in g  as  well  as  s t a t e s  o f  mental w e l l - b e i n g .  I t  i s  c l e a r  t h a t

15
United  Nations D e c la r a t io n  o f  Human R i g h t s , A r t i c l e  26.
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p l a n t s  a r e  incapab le  o f  th e  l a t t e r ,  but  i t  c l e a r  t h a t  p l a n t s  a r e  capab le  

o f  th e  former.

Now an e n t i t y  may have a moral r i g h t  to  an I n t e r e s t  and t h a t  r i g h t  

may be v i o l a t e d  whether or  no t  th e  e n t i t y  has an i n t e r e s t  in t h a t  I n t e r e s t ,  

( s ee  Chapter  I I ) .  However, suppose the  e n t i t y  i s  in c a p a b le  o f  having an 

i n t e r e s t  in  th e  end - no i n t e r e s t  in  t h a t  f o r  which the  I n t e r e s t  i s  a 

means. Suppose the  e n t i t y  d o e s n ' t  ca re  about  i t s  w e l l - b e i n g ,  o r  d e s i r e s  

n o t  to  be in  a s t a t e  o f  w e l l -b e in g .  Can we then v i o l a t e  i t s  r i g h t  to  

t h a t  s t a t e ,  o r  i t s  r i g h t  to  th e  means to  ach ieve  t h a t  s t a t e ,  by i n t e r ­

f e r i n g  with  the  s t a t e  o f  i n t e r f e r i n g  w i th  th e  means t o  ach i e v e  t h a t  

s t a t e ?

My n e g a t iv e  answer to  the  q u e s t io n  about  th e  moral r i g h t s  o f  p l a n t s  

fo l low s  in a lemma conce rn ing  a d u l t ,  r a t i o n a l ,  human b e in g s .

Is S u ic id e  o r  Aiding S u ic id e  a V io la t io n  o f  a Right  to  L i fe?

On th e  assumption t h a t  a d u l t ,  r a t i o n a l  human be ings  have a r i g h t  to  

l i f e ;  Can they  v i o l a t e  t h e i r  own r i g h t  to  l i f e  a nd /o r  Can they  waive 

t h e i r  own r i g h t  t o  l i f e ?

There a r e  va r ious  arguments des igned t o  show t h a t  one has a duty  

no t  to  commit s u i c i d e  o r  t h a t  one has no r i g h t  to  commit s u i c i d e .  B r i e f l y  

d e s c r i b e d ,  they  a r e  as fo l l o w s :

1. T h e o lo g ic a l ly  based arguments des igned  to  show t h a t  o n e ' s

l i f e  i s  n o t  o n e ' s  own, bu t  be longs  t o  G od(s) .  P l a t o  sometimes 
16

uses t h i s  argument as does Locke ( see  d i s c u s s i o n  below, pp.  116).

16
c . f .  C r i t o  51d-53e.  Phaedo 6 2 b - f .
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2.  There a r e  arguments des igned  to  show t h a t  s u i c i d e  i s  wrong 

because one has d u t i e s  and o b l i g a t i o n s  to  o t h e r s  and to  commit 

s u i c i d e  would be to  "abandon o n e ' s  p o s t . "

(a)  This s o r t  o f  argument may be based on a c la im  t h a t

one has to  d i s c h a rg e  o b l i g a t i o n s  in c u r r e d  in th e  p a s t :  During

o n e ' s  l i f e  one has reaped the  h a r v e s t  sown by o t h e r s ,  b e n e f i t e d

by th e  he lp  o f  o t h e r s  -  both i n d i v i d u a l s  and s o c i e t y  a t  l a r g e ,

and one owes a deb t  to  those  o t h e r s  o r  to  s o c i e t y .  One ought

no t  abandon o n e ' s  o b l i g a t i o n s  by t a k in g  o n e ' s  own l i f e .  P la to
17

appears  to  have used t h i s  argument a l s o .

(b) There i s  a Kantian v e r s io n  o f  t h i s  argument:

Regard less  of  whether  o r  no t  one has in c u r r e d  p a s t  o b l i g a t i o n s  

t o  s o c i e t y ,  one has p r e s e n t  and f u t u r e  o b l i g a t i o n s  to  i n d i v i ­

d ua l s  -  i n c lu d in g  o n e s e l f ,  and,  to  t a k e  o n e ' s  own l i f e  i s  to  

abandon those  d u t i e s .

(c )  There i s  an argument based on a c la im  t h a t  the  r i g h t
18

t o  l i f e  i s  a 'mandatory r i g h t ' .  That i s ,  t h a t  t h e r e  a r e  sdme 

r i g h t s  - such as a c h i l d ' s  r i g h t  t o  an e d u c a t io n ,  t h a t  one has 

a duty  not  to  waive,  o r  t h a t  one simply canno t  waive.  The c la im 

i s  t h a t  the  r i g h t  to  l i f e  i s  one such 'mandatory r i g h t ' .

17
c . f . ,  C r i t o  , i b i d .

18
c . f , ,  Joel  Fe inbe rg ,  "Volun tary  Euthanas ia  and the  I n a l i e n a b l e  

R ight  t o  L i f e , "  Philosophy and P u b l ic  A f f a i r s  7 (W in te r ,  1978) p.  104.
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3. There a r e  a l s o  consequen t ia l  1 s t  arguments a g a i n s t  s u i c i d e :

For example,  p e r m i t t i n g  s u i c i d e ,  even i f  seemingly  j u s t i f i a b l e  

in a p a r t i c u l a r  c a s e ,  s e t s  a bad example and may lead  to  a 

genera l  l e s s e n i n g  o f  r e s p e c t  f o r  l i f e .

4.  There a r e  arguments based on a c la im  t h a t  s u i c i d e  i s  i r r a ­

t i o n a l  - t h i s  i s  a complex claim:

(a)  Sometimes i t  i s  meant as  a c la im  t h a t  th e  s u i c i d a l  

person probab ly  has a wrong s e t  o f  b e l i e f s .  Thus, f o r  example,  

a person may wrongly b e l i e v e  ( e i t h e r  because he has been mis­

informed,  o r  because he has an i r r a t i o n a l  conceptua l  scheme) 

t h a t  he has a malignancy which w i l l  le ad  to  p a i n ,  d e t e r i o r a t i o n  

o f  mental and phys ica l  c a p a c i t i e s  and,  f i n a l l y ,  d ea th .  Based 

on th e  mistaken  b e l i e f ,  the  person may dec ide  to  t a ke  h i s  own 

l i f e  and,  w h i le  we may b e l i e v e  t h a t  he would have th e  r i g h t

to  commit s u i c i d e  i f  h i s  b e l i e f s  were c o r r e c t ,  we know h is  

b e l i e f s  to  be f a l s e  and b e l i e v e  t h a t ,  under the  c i r c u m s ta n c e s ,  

he has no t  the  r i g h t  to  commit s u i c i d e .

(b)  Sometimes c la im  4 i s  based on b e l i e f  t h a t  i t  i s  

a n a l y t i c a l l y  t r u e  t h a t  someone who i s  s u i c i d a l  i s  i r r a t i o n a l .

That  i s ,  t h a t  no t  only  a r e  t h e r e  never  r a t i o n a l  reasons  to  

commit s u i c i d e ,  bu t  being s u i c i d a l  i s  i t s e l f  a mark o f  

i r r a t i o n a l i t y .

I s h a l l  ignore  the  th e o lo g ic a l  arguments and ,  in  o r d e r  t o  s i d e s t e p  

some o f  th e  o t h e r  arguments ( e . g .  2 (a )  and 3 ) ,  I s h a l l  p u l l  o u t  th e  

p h i l o s o p h e r ' s  map o f  t e r r a  in c o g n i t a  f o r  a d e s e r t  i s l a n d .
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On t h i s  p a r t i c u l a r  i s l a n d  i s  an a d u l t  human, in  good h e a l t h ,  and 

in f u l l  p o s se s s io n  o f  h i s  mental f a c u l t i e s  and who, i f  a sked ,  w i l l  

cl a im  t h a t  he i s  in  a s t a t e  o f  w e l l - b e i n g .  Let  us c a l l  him ' E p i c u r u s ' .

He has no o b l i g a t i o n s  t o  d i s c h a rg e  to  o t h e r s ,  i f  he were to  commit 

s u i c i d e  t h e r e  would be no-one around whose a t t i t u d e  towards t h e  s a n c t i t y  

o f  human l i f e  might be changed by h i s  a c t .  He s t a t e s  t h a t  he c a re s  not  

whether  he l i v e s  o r  d ie s  -  "Death i s  no th ing  to  him."

The f i r s t  argument a g a i n s t  h i s  s u i c i d e  (no t  q u i t e  mentioned among 

the  arguments given above) i s  an o ld  and,  I t h i n k ,  v a l i d  one: Not c a r i n g  

whether  one l i v e s  o r  d ie s  i s  incom pa t ib le  w ith  having a d e s i r e  to  commit 

s u i c i d e ,  f o r  having a d e s i r e  to  commit s u i c i d e  i £  to  c a r e  whether  one 

l i v e s  o r  d i e s .

However, the  s i t u a t i o n  changes:  Bion lands  on the  i s l a n d .  Would 

Bion v i o l a t e  Ep icu rus '  r i g h t  to  l i f e  i f ,  a f t e r  hea r ing  Ep icu rus '  c l a im s ,  

he were to  k i l l  Epicurus?

While I t h i n k  t h a t  some o f  the  arguments a g a i n s t  s u i c i d e  o r  con­

s e n t i n g  to  o n e ' s  own death  have been avoided in t h i s  d e s e r t  i s l a n d  

example,  a couple  s t i l l  remain -  namely,  4 (b) and 4 (c )  (po.  92-93) 

above .  I t h in k  t h a t  in t h i s  c a s e ,  they  can be taken  as  th e  same a rg u ­

ment -  t h a t  the  r i g h t  to  l i f e  i s  a mandatory r i g h t ,  t h a t  one has a 

duty  to  o n e s e l f  to  s t a y  a l i v e  and t h a t  one cannot  waive o n e ' s  r i g h t  to  

l i f e .  That  i s ,  t h a t  s u i c i d e ,  o r  c o nsen t ing  to  o n e ' s  own d ea th ,  i s  a 

v i o l a t i o n  of  a r i g h t  t o  l i f e .
19

However, as  Feinberg i n d i c a t e s ,  th e  n o t ion  o f  a mandatory r i g h t  

a g a i n s t  o n e s e l f  seems im p la u s ib l e .  I b e l i e v e  a c h i l d ' s  "mandatory" r i g h t  

t o  an e duca t ion  seems b e t t e r  d e s c r ib e d  as two s i t u a t i o n s ,  one invo lv ing

19
I b id . ,  pp. 119-120.
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a r i g h t  -  the  c h i l d ' s  r i g h t  to  an e d u c a t io n ,  g ran ted  to  th e  c h i l d  

because i t  i s  be l i e v e d  to  be in h i s  I n t e r e s t s  to  be ed u c a te d ,  th e  o t h e r  

invo lv ing  a du ty  to  s o c i e t y  -  a duty  imposed upon the  c h i l d  (o r  the  

c h i l d ' s  g u a rd ia n s )  to be educa ted  because an uneducated  person w i l l  very  

l i k e l y  be a burden on s o c i e t y  o r  on o t h e r  persons .  In the  case  o f  

s u i c i d e ,  Fe inberg:

But how cou ld  my s u i c i d e  v i o l a t e  my own r i g h t  
t o  l i f e ?  Is  t h a t  r i g h t  a c la im  a g a i n s t  myse l f  as 
well  as  a g a i n s t  o t h e r s ?  Do I t r e a t  myse l f  u n j u s t l y  
i f  I d e l i b e r a t e l y  end my l i f e  f o r  what seem to  me 
th e  b e s t  r ea sons?  Am I my own v ic t im  in  t h a t  case?
Do I have a moral g r ieva nce  a g a i n s t  myse lf? Is 
s u i c i d e  j u s t  a n o th e r  case  o f  murder? Am I r e a l l y  
two persons  f o r  the  purpose o f  moral judgment,  one 
an e v i l  wrong-doer and the  o t h e r  the  wronged v ic t im  
o f  the  f i r s t ' s  e v i l  deed ,  . . . [ th e s e ]  paradoxes 
may d e r i v e ,  . . . from the  conceptual  v io l e n c e  they 
do to  th e  i n t e g r i t y  o f  the  s e l f  and the  way we under ­
s t a n d  the  concep t  o f  a r i g h t . ™

As f o r  the  Kantian o b j e c t i o n  to  s u i c i d e ,  i t  may seem t h a t  a case  

may be made f o r  h i s  p o s i t i o n .  I f  (going back to  Epicurus  a lone  on the  

i s l a n d )  Epicurus were to  have a d e s i r e  f o r  s u i c i d e ,  presumably t h e r e  

would be something he would want to  accomplish by means o f  h i s  s u i c i d e .  

(As I have s a i d  above ,  i f  he had a d e s i r e  f o r  s u i c i d e  t h a t  would n o t  be 

compatib le  w i th  h i s  c la im ing  t h a t  he does no t  c a r e  whether he l i v e s  o r  

d i e s . )  In t h a t  c a s e ,  Kant might  say t h a t  he would be us ing h im s e l f  as  

a means and perhaps a good case  could be made t h a t  he has a du ty  n o t  to

20
I b i d . , p. 120.



As f o r  the  Kantian o b je c t i o n  to  s u i c i d e ,  i t  may seem t h a t  a case

may be made f o r  h i s  p o s i t i o n .  If_ (going back to  Epicurus  a lo n e  on the

i s l a n d )  Epicurus were to  have a d e s i r e  f o r  s u i c i d e ,  presumably t h e r e

would be something he would want to  accomplish by means o f  h i s  s u i c i d e .

(As I have s a id  above,  i f  he had a d e s i r e  f o r  s u i c i d e  t h a t  would no t  be

com pat ib le  with  h i s  c la im ing  t h a t  he does not  c a r e  whether  he l i v e s  or

d i e s . )  In t h a t  c a s e ,  Kant might  say t h a t  he would be us ing  h im se l f  as

a means and perhaps  a good case  could be made t h a t  he has a duty  not

to  do t h a t  -  no t  to  use h im se l f  as  a means as well  as  n o t  to  use o th e r s
21

as a means. So l e t  us b r ing  Epicurus back to  h i s  o r i g i n a l  p o s i t i o n .

He i s  no t  s u i c i d a l ,  bu t  he does no t  c a r e  whether  he l i v e s  o r  d i e s .  Let 

us b r in g  Bion back to  the  i s l a n d ,  and ask again whether  Bion would be 

v i o l a t i n g  E p icu rus '  r i g h t  to  l i f e  i f  he were to  k i l l  Ep icurus .

The r i g h t  to  l i f e  i s  p e c u l i a r  in  many ways. Among th e  ways i t  i s  

p e c u l i a r  i s  th e  fo l l o w in g :  Some r i g h t s ,  such as t h e  r i g h t  to  f r e e  speech ,  

may be waived on occas ion  by th e  r i g h t - p o s s e s s o r  w i th o u t  e n t a i l i n g  t h a t

21
There may be a b u i l t  in Kantian d i f f i c u l t y  here  which I w i l l  

igno re :  Presumably,  Bion would have some reason to  k i l l  Epicurus  and 
t h a t  might  pu t  him in the  moral Kantian p o s i t i o n  o f  us ing  Epicurus  
as a means.
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i f  they  a r e  waived,  and the  waiver  i s  a c ted  upon,  th e  r i g h t  i s  waived

f o r e v e r .  Or, perhaps  to  s t a t e  th e  m a t t e r  more c o r r e c t l y ,  the  enjoyment

o f  t h e  r i g h t  t o  f r e e  speech  may be waived on one o c c a s i o n ,  bu t  t h e  r i g h t

i t s e l f  remains -  one can e x e r c i s e  th e  r i g h t  to  f r e e  speech a t  a n o t h e r

t im e .  On the  o t h e r  hand,  i f  t h e  r i g h t  t o  l i f e  i s  waived,  and th e  waiver
22

i s  a c t e d  upon, then  - f o r  a l l  i n t e n t s  and pu rp o ses ,  both th e  enjoyment 

o f  th e  r i g h t  and the  r i g h t  i t s e l f , a r e  f o r e v e r  l o s t  to  the  p o s s e s s o r .

I f  one d o e s n ' t  choose t o  speak now, one may s t i l l  speak tomorrow. I f  

one d o e s n ' t  choose to  l i v e  now, and t h a t  cho ice  i s  ac t e d  upon, one cannot  

l i v e  tomorrow.

I t h i n k  t h a t  t h e r e  i s  where t h e  key o b j e c t i o n  to  B ion ' s  k i l l i n g  o f  

Epicurus l i e s :  People a r e  n o to r i o u s  f o r  changing t h e i r  minds. Today' s  

Epicurean may be a S to i c  tomorrow and Bion can n e i t h e r  be c e r t a i n  o f  

E p icu rus '  t r u e  s t a t e  o f  mind toda y ,  nor be s u re  o f  what h i s  s t a t e  o f  

mind tomorrow might  have been i f  he k i l l s  him today .  I t  might  be the  

ca s e  t h a t  Epicurus i s  n o t  s t e a d f a s t  in  h is  b e l i e f ,  and to  k i l l  him i s  

to  c u t  o f f  the  p o s s i b i l i t y  o f  h i s  changing h i s  b e l i e f s  f o r e v e r .  If_

Bion could  be s u re  t h a t  Epicurus  would no t  change h i s  mind,  then  I c an ­

n o t  see  how i t  would be a v i o l a t i o n  o f  h is  r i g h t  to  l i f e  to  k i l l  him.

We may, as  w i l l  be seen below, hold l i f e  to  be so v a l u a b le  to  people 

to  p r o t e c t  i t  w ith  a co r respond ing  r i g h t .  However, we cannot  f o r c e  one 

who does not  hold  l i f e  to  be v a l u a b l e ,  and i s  r a t i o n a l  in  h i s  b e l i e f ,  to  

va lue  l i f e .  Thus F e inbe rg :

22
One may c o n s t r u c t  a case  in  which th e  r i g h t  i s  r e t r i e v a b l e :  e . g . ,  

suppose we a c c e p t  a c a r d i a c  a r r e s t  c r i t e r i o n  f o r  d e a th ;  someone might  
v o lu n t e e r  t o  undergo c a r d i a c  a r r e s t  and r e s u s c i t a t i o n  as  p a r t  o f  a 
dem ons t ra t ion  o r  exper iment .
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. . .  a f r e e  and autonomous person can renounce 
and r e l i n q u i s h  any r i g h t ,  p rovided  on ly  t h a t  h i s  
cho ice  i s  f u l l y  informed,  well  c o n s id e re d ,  and 
uncoe rc ed , t h a t  i s  to  s a y ,  f u l l y  v o l u n t a r y . ^3

But -  g iven the  i r r e v e r s i b i l i t y  o f  B ion 's  p o s s i b l e  a c t i o n ,  I be­

l i e v e  t h a t  i t  would p robably  be wrong f o r  him to  k i l l  Epicurus f o r ,  

to  quote Feinberg  ag a in :  " I t  may well  be,  as I have argued e l sew h ere ,

t h a t  t h e r e  i s  no p r a c t i c a b l e  and r e l i a b l e  way o f  d i s c o v e r in g  whether
24

a cho ice  to  a b j u r e  a n a tu ra l  r i g h t  i s  f u l l y  v o l u n t a r y . "

P la n t s  Aga in .

We cannot  be s u re  o f  th e  s t e a d f a s t n e s s  o r  the  r a t i o n a l i t y  o f  

a d u l t  humans' s t a t e s  o f  mind,  but  we can be s u re  o f  th e  s t e a d f a s t n e s s  

o f  p l a n t s .  P l a n t s ,  h e a l t h  o r  u n h e a l th y ,  in  s t a t e s  o f  w e l l - b e i n g ,  o r  

in s t a t e s  o f  i l l - b e i n g ,  have no minds to  change,  a r e  in c a p a b le ,  no 

a c t i o n s  t h a t  could be d e s c r ib e d  as ' v o l u n t a r y 1. They a r e  inc apab le  

of  c a r i n g  about  t h e i r  w e l l b e in g ,  t h e i r  s t a t e s  of  h e a l t h ,  o r  t h e i r  

l i v e s  and s o ,  i t  would not  be a v i o l a t i o n  of  any presempt ive  moral 

r i g h t  o f  t h e i r s  to  k i l l  them o r  to  deny them s t a t e s  o f  w e l l -b e in g .

I t  makes no d i f f e r e n c e  to  them i f  they  do o r  d o n ' t  possess  those  

' g o o d ' .

23
Joe l  Feinbercj ,"  Volunta ry  E u th an as ia " ,  pp. 122-123.

24
I b i d . ,  p. 123.
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By e x t e n s i o n ,  i t  would no t  be a v i o l a t i o n  o f  any presumpt ive  moral 

r i g h t s  of  p l a n t s  t o ,  s o - t o - s p e a k ,  t r e a d  on t h e i r  I n t e r e s t s .

Moreover, I b e l i e v e  t h a t  we can g e n e r a l i z e :  An e n t i t y  which i s  by 

n a t u r e  inc a p a b le  o f  c a r i n g  about  any I n t e r e s t  o r  end t h a t  we, in  g e n e r a l ,  

recogn ize  with  a co r responding  r i g h t  f o r  a d u l t  normal humans, i s  no t  

i t s e l f  a c a n d i d a t e  f o r  such a r i g h t .  F u r t h e r ,  i f  t h e  e n t i t y  i s  i n ­

capab le  o f  c a r i n g  about  any I n t e r e s t  though t  to  be n e c e ss a ry  o r  a 

means to  ach i e v e  t h a t  end,  i t  i s  n o t  a c a n d id a te  f o r  any r i g h t  to  such 

I n t e r e s t s .  That  i s ,  the  I n t e r e s t  must be a means to  ach ieve  some 

p o s s i b l e  goal o f  an e n t i t y  (as  opposed to  simply an end f o r  th e  e n t i t y )  

o r  th e  e n t i t y  must be capab le  o f  having an i n t e r e s t  in th e  I n t e r e s t  in 

o rd e r  f o r  us t o  have a du ty  to  c o n s id e r  th e  e n t i t y  a p o s s i b l e  c a n d id a te  

f o r  a r i g h t  in  regard  to  t h a t  I n t e r e s t .

I b e l i e v e  t h a t  the  co n c lu s io n s  reached  in  th e  fo rego ing  d i s c u s s i o n  

can prove very  u se fu l  when a p p l i e d  to  those  " b o r d e r l i n e "  c a se s  which 

t h i s  d i s s e r t a t i o n  i s  about

4.  Some F i r s t  Remarks About ' L i f e 1, 'The Right  to  L i f e 1 and

How They R e la te  to  i n t e r e s t s ,  I n t e r e s t s ,  Goals and Ends.

P re l im in a ry  Remarks.

Many o f  the  problems r e l a t i n g  to  th e  r i g h t  to  l i f e ,  t h e  va lue  o f  

l i f e ,  l i f e  i t s e l f  and i t s  c e s s a t i o n ,  a r i s e  on ly  as a r e s u l t  o f  modern 

medical  t echno logy .  This i s  p a r t i c u l a r l y  t r u e ,  o f  c o u r s e ,  o f  the  

problems r e l a t i n g  to  th e  r i g h t s  s t a t u s  o f  th e  " i r r e v e r s i b l y  comatose ."
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In th e  p a s t ,  i t  was t h e  case  t h a t  when a person ' d i e d '  t h e r e  was l i t t l e  

o r  no problem about  s p e c i f y i n g  th e  moment o f  dea th  o r  s p e c i f y i n g  the  

moment a t  which i t  no longe r  made sense to  say  "This e n t i t y  has a r i g h t  

t o  l i f e . "  The c r i t e r i o n  f o r  dea th  used was u s u a l l y  i r r e v e r s i b l e  c a r d i a c  

a r r e s t  which,  in the  p a s t ,  meant the  concomitant  a r r e s t  o f  a lmost  a l l  

o t h e r  f u n c t i o n s .  Somatic f u n c t i o n s  and mental f u n c t i o n s  a s s o c i a t e d  with  

t h e  person ceased a t  v i r t u a l l y  the  same t ime.

[Mote t h a t  q u e s t i o n s  about  the  con t inuance  o f  mental f u n c t i o n s  in 

some o t h e r  sphere  o f  e x i s t e n c e  need no t  concern us h e r e ;  Unless i t  can 

be shown t h a t  a disembodied soul ( i f  such t h i n g s  e x i s t )  has some e f f e c t  

on our  embodied wor ld ,  o r  t h a t  our a c t i o n s  have some e f f e c t  on d i s ­

embodied s o u l s ,  the  problems r e l a t i n g  t o  a r i g h t  t o  l i f e ,  d u t i e s  to  

p e r s o n s ,  and so on ,  need no t  inc lude  problems about  th e  r i g h t s  o f  s o u l s .  

The law and e t h i c s ,  having no way to  a s c e r t a i n  how many ange ls  can o r  

want  o r  need to  f i t  on p in h e ad s ,  cannot  begin t o  deal  w i th  problems 

about  t h e  p r o p e r ty  r i g h t s  o f  a n g e l s .  Of course  even r e l i g i o n s  t h a t  be­

l i e f s  about  the  i n d e s t r u c t a b i l i t y  o f  the  soul have much to  say about  

k i l l i n g  and dea th  -  terms t h a t  r e l a t e  to  th e  t e rm in a t io n  o f  e x i s t e n c e  

o f  the  "S trawsonian  p e r s o n . "

25
I am us ing  ' p e r s o n '  he re  roughly  in  S t raw son 's  sense  ( c . f . ,  

P. F. S trawson,  I n d iv i d u a l s  (New York: Anchor Books, 1963) esp .  
Chapter  Three ,  as  r e f e r r i n g  to  e n t i t i e s  to  which both mental and 
s p a t i o - t e m p o r a l  p r e d i c a t e s  a r e  a p p l i c a b l e .
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So t o o ,  f o r  example,  t h a t  a r c h e t y p i c a l  d u a l i s t ,  D e s c a r t e s ,  

b e l i e v in g  in the  con t inuance  o f  the  soul  a f t e r  d e a t h ,  n e v e r t h e l e s s  had 

a d e s c r i p t i o n  o f  what occurs  when a "person"  d i e s :

The D i f fe re n c e  That  E x i s t s  Between a Living Body 
and a Dead Body.

. . .  l e t  us co n s id e r  t h a t  dea th  never comes 
to  pass by reason  of  t h e  s o u l , bu t  only be­
cause  one of  t h e  p r i n c i p l e  p a r t s  o f  the  body 
decays ;  and we may judge  t h a t  the  body o f  a 
l i v i n g  man d i f f e r s  from t h a t  o f  a dead man 
j u s t  as  does a watch o r  o t h e r  automaton ( i . e .  
a machine t h a t  moves o f  i t s e l f ) ,  when i t  i s  
wound up and c o n ta in s  in i t s e l f  th e  corporea l  
p r i n c i p l e  o f  those  movements f o r  which i t  i s  
des igned  a long with  a l l  t h a t  i s  r e q u i s i t e  f o r  
i t s  a c t i o n ,  from the  same watch or  o t h e r  machine 
when i t  i s  broken and when the  p r i n c i p l e  o f  i t s  
movement c ea se s  to  a c t . 27

Because o f  the  r e c e n t  developments in  medical technology  dea th  o f  

a person may not  be so simply de te rm in a b le  as i t  has been in  the  p a s t .

I t  no lo nge r  seems to  be the  case  t h a t  somat ic  fu n c t io n s  and mental 

f u n c t i o n s  n e c e s s a r i l y  cea se  concom i tan t ly .

Brain and Mind

In a l l  t h a t  fo l lows  I s h a l l  be making one major assumpt ion:  t h a t  

mental s t a t e s  and f u n c t i o n s  in an embodies person a r e  i n t i m a t e l y  t i e d  

t o  the  p resence  o f  a f u n c t i o n i n g ,  or  p a r t i a l l y  f u n c t i o n i n g ,  c e n t r a l  

nervous system (CNS). I b e l i e v e  t h i s  assumption i s  n e u t r a l  among va r ious

26
Rene D e s c a r t e s ,  "The Pass ions  of  the  S ou l" ,  The P h i lo so p h ica l  Works 

o f  D e s c a r t e s ,  ed .  % t r a n s .  E l i z a b e th  Haldane and G.R.T. Ross (New York: 
Dover Books, 1955) r e p r i n t  o f  c o r r e c t e d  1931 e d . ,  p. 33.
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t h e o r i e s  o f  mind and b r a i n :  i t  a l low s  f o r  i d e n t i t y  th e o ry  as well as  

a l lowing  f o r  epiphenomenal , i n t e r a c t i o n i s t ,  and p a r a l l e l i s t  t h e o r i e s .

So I s h a l l  assume t h a t  s e n s a t i o n s ,  d e s i r e s ,  th o u g h t s ,  memories, 

and consc iousness  in genera l  r e q u i r e ,  in the  embodied p e r s o n ,  the  p r e s ­

ence o f  a CNS or  i t s  ana logue  and t h a t  f u r t h e r ,  s p e c i f i c  s e c t i o n s  o f  

the  CNS can be r e l a t e d  to  those  v a r io u s  mental s t a t e s  or  f u n c t i o n s .

That  i s ,  each mental s t a t e  o r  f u n c t i o n  i s  a s s o c i a t e d  with  some determin  

ab le  s e c t i o n  or  s e c t i o n s  of  the  CNS. That  i s  no t  to  d i s a l l o w  the  possi  

b i l i t y  t h a t  i f  a s e c t i o n ,  A, o f  th e  CNS normal ly  a s s o c i a t e d  with  some 

menta1 s t a t e  o r  f u n c t i o n  i s  d e s t royed  i t  canno t  be r e p l a c e d  in  i t s

fu n c t io n  with  some o t h e r  s e c t i o n ,  B. I t  is^ to  d i s a l l o w  t h a t  a mental

s t a t e  o r  f u n c t i o n  can be p r e s e n t  in an embodied person  i f  rw such 

s e c t i o n  A o r  B i s  f u n c t i o n i n g .

Somatic L i f e  as an i n t e r e s t ,  I n t e r e s t ,  o r  End.
1.  An I n t e r e s t .

Because in man t h e r e  i s  f i r s t  o f  a l l  an i n c l i n a t i o n  
to  good in  accordance w i th  t h e  n a t u re  he has in  
common with  a l l  s u b s t a n c e s ,  inasmuch as eve ry  sub­
s t a n c e  seeks  the  p r e s e r v a t i o n  o f  i t s  own b e in g ,  
accord ing  to  i t s  n a t u r e :  and by reason  o f  t h i s  
i n c l i n a t i o n ,  whatever  i s  a means o f  p r e s e rv in g  
human l i f e  and warding o f f  i t s  o b s t a c l e s  belongs
to  th e  n a t u r a l  l a w .28 [Aquinas]

28
S t .  Thomas Aquinas,  in Perk ins  o p . c i t .
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There has o f t e n  been an i n c l i n a t i o n  towards a c e r t a i n  kind o f  con­

fu s io n  in a s c r i b i n g  a d e s i r e  f o r  s e l f - p r e s e r v a t i o n  to  organ isms.  The 

confus ion  i s  between fu n c t io n  and purpose.  The f a c t  t h a t  an organism 

can be d e s c r ib e d  as fu n c t i o n in g  in  ways t h a t  tend  to  p r e s e rv e  i t s  i n ­

t e g r i t y  o r  i t s  l i f e  does not  a lone  w a r r a n t  the  f u r t h e r  in f e r e n c e  t h a t  

the  organism "seeks the  p r e s e r v a t i o n  o f  i t s  own b e i n g . "  As we have 

seen in th e  case  o f  p l a n t s  (pp.  82-86 above) ,  f u n c t i o n in g  o f  th e  s e l f ­

p r e s e rv in g  s o r t  does not  w a r ran t  the  i n f e r e n c e  t h a t  any mental s t a t e s  

a r e  p r e s e n t ,  much l e s s  a complex mental s t a t e  such as a seek ing  o r  d e s i r e  

f o r  s e l f - p r e s e r v a t i o n .

Another example o f  t h i s  s o r t  o f  e r r o r  appea rs  to  be p r e s e n t  in 

Nelson who w r i t e s ,  under the  heading 'Animal ' s  I n t e r e s t  in  L i v i n g ' :

The fo rego ing  co n c lu s io n s  hold t r u e  no m a t t e r  
what animal i n t e r e s t  i s  in q u e s t i o n .  On the  b a s i s  
o f  them we can d e c i d e ,  f o r  i n s t a n c e ,  whether i t  i s  
p e rm is sab le  to  k i l l  an imals  p a i n l e s s l y .  We merely 
have to  ask whether we o u r s e l v e s ,  i f  we were to  be 
k i l l e d  p a i n l e s s l y ,  would consen t  to  be k i l l e d  f o r  
t h a t  r e a s o n . We would n o t ,  because our i n t e r e s t  
in  l i v i n g  would be in j u r e d  i f  we were k i l l e d ,  by 
whatever  method,  p a i n l e s s  o r  c r u e l .

Of course  i t  i s  no t  c l e a r  here  whether Nelson means by ' i n t e r e s t '  

what I have c a l l e d  an " i n t e r e s t "  o r  what I have c a l l e d  an " I n t e r e s t . "

I f  he does mean " i n t e r e s t "  -  t h a t  i s ,  i f  he i s  a s c r i b i n g  t o  an imals  a

29
Leonard Nelson,  System o f  E t h i c s , p. 141.
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d e s i r e  to  l i v e  but  not  the  c a p a b i l i t y  t o  express  t h a t  d e s i r e ,  h i s  cla im

seems unwarran ted.  C e r t a i n l y  t h e r e  a r e  organisms t h a t  a r e  capab le  o f

having pain  s e n s a t i o n s  but  a r e  not  capab le  o f  having the  more complex

mental s t a t e s  p r e r e q u i s i t e  f o r  being ab l e  to  have "a d e s i r e  t o  l i v e . "

I f ,  on the  o t h e r  hand,  he means t o  be app ly ing  some v e r s io n  o f  t h e

Golden Rule ,  then  c e r t a i n l y  i t  i s  t r u e  o f  many animals  t h a t  2!  I were

t h a t  an im al ,  I would no t  c a r e  whether  o r  no t  I were k i l l e d  p a i n l e s s l y ,

because i f  I were t h a t  an im a l ,  I would n o t  have the  mental c a p a b i l i t i e s

to  c a r e .  However th e  a p p l i c a t i o n  o f  the  Golden Rule argument might  work
30

in regard  to  s u f f e r i n g .

We must be wary in  our  a s c r i p t i o n  o f  d e s i r e s  and t h e i r  c o n t e n t s  to  

an imals .  Thus, f o r  example,  Dennet warns:

Does Fido r e a l l y  d i s c r i m i n a t e  the  o b j e c t  as a 
s t e a k ,  o r  would 'm ea t '  o r  ' f o o d '  have been 
more a c c u r a t e  ch o ic e s ?  Presumably the  s i g n a l ' s  
s t im u lus  c o n d i t i o n s  a r e  more s p e c i f i c  than would 
be im plied  by th e  word ' f o o d ' ,  and we can expec t  
th e  dog to  show more i n t e r e s t  in  s t e a k  than  in 
dog b i s c u i t s ,  so ' f o o d '  does n o t  seem to  be a 
good cho ice  from th e  view o f  e i t h e r  s t im u lus  
c o n d i t i o n s  o r  behav iou r ,  bu t  'm ea t '  sugges t s  
too  much. S ure ly  the  animal does n o t  r ecogn ize  
the  o b j e c t  as  a bu tche red  animal p a r t ,  which i s  
what the  word 'm ea t '  co n n o te s ,  and ' s t e a k '  has 
even more s p e c i f i c  i m p l i c a t i o n s .  Should we be 
w or r ied  by th e s e  im p l i c a t i o n s ?  Yes,  i f  what  we 
a r e  t r y i n g  to  do i s  ' s p e c i f y  the  c o n c e p t s '  t h a t  
o p e r a t e  in  the  d o g ' s  d i r e c t i o n  o f  behav iour .  *

30
c . f . . ,  R. M. Hare,  Freedom and Reason (New York: Oxford U n iv e r s i t y  

P r e s s ,  Galaxy Books, 1969) pp. 223-224.

31
D. C. D enne t t ,  Content  and Consciousness (New York: Humanit ies  

P r e s s ,  1969) p.  84.  Also see  p. 116.
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And T. H. Green,  a l though  no t  known p a r t i c u l a r l y  f o r  h i s  work in 

philosophy o f  mind,  g ive s  an i n t e r e s t i n g  d e s c r i p t i o n  o f  some o f  the  

problems involved in s p e c i f y i n g  the  c o n t e n t  o f  a d e s i r e  ( in  a long 

argument a g a i n s t  c l a s s i c a l  u t i l i t a r i a n  t h e o r y ) .  His i n i t i a l  c la im  i s  

t h a t  much o f  the  p rev ious  w r i t i n g s  about  c e r t a i n  mental s t a t e s  were 

vague and ambiguous.  In p a r t i c u l a r ,  he c l a im s ,  t h a t  i s  t r u e  o f  the  

w r i t e r s  who made use o f  such terms as  ' c o n s c i o u s n e s s ' ,  ' s e l f - c o n s c i o u s ­

n e s s ' ,  ' s e n s a t i o n ' ,  and ' d e s i r e ' .  He appears  t o  b e l i e v e  t h a t  our  

o r d in a r y  use o f  language tends  to  feed  th e s e  a m b ig u i t i e s .  For example,

when w r i t e r s  deal  w ith  ' s e n s a t i o n ' ,  t h e i r  au tom at ic  assumption i s  t h a t
32

s e n s a t i o n  i s  s e n s a t i o n  o f  someth ing . Thus, f o r  example,  i f  an organism 

i s  having a s e n s a t i o n  caused by i t s  having been s tuck  with  a p i n ,  we may 

unwarran ted ly  assume t h a t  th e  organism i s  consc ious  o f  the  p in  o r  o f  

the  p r i c k in g  o f  the  p in  as  th e  cause  o f  p a in .  But say ing  t h a t  th e  o r ­

ganism i s  consc ious  o f  a p i n p r i c k  may simply mean t h a t  th e  organism i s  

having the  s o r t  o f  s e n s a t i o n  t h a t  i s  caused by having a pin  s tu c k  in  i t ,  

and i s  no t  n e c e s s a r i l y  co g n iz a n t  o f  what caused th e  s e n s a t i o n  or  how the  

s e n s a t i o n  was caused .

There a r e ,  co n t in u e s  Green,  f u r t h e r  a m b ig u i t i e s  having t o  do w i th  

th e  s u b j e c t  o f  s e n s a t i o n .  While a l l  s e n s a t i o n  p resupposes  a s u b j e c t  

t h a t  i s  f e e l i n g  t h e  s e n s a t i o n  -  a " u n i t a r y  s e l f  t h a t  i s  consc ious  o f  th e

32
c . f . ,  T. H. Green,  Prologomena to  E t h i c s , ed ,  A. C. Bradley 

(New York: Thomas Y. Crowell Co.) Apollo E d i t i o n ,  1969) pp. 123-127.
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s e n s a t i o n , "  t h a t  a lone  does n o t  e n t a i l  t h a t  th e  s u b j e c t  o f  the  s e n s a t i o n  

i s  c o g n izan t  t h a t  i t  i s  a  s u b j e c t  (an " I " )  t h a t  i s  having a s e n s a t i o n .  

Thus, t h e  organism f e e l i n g  a p i n p r i c k  may no t  be c o g n izan t  of  something 

on th e  o rd e r  o f  "X am having a p a i n . "

As i s  the  case  with  th e  o b j e c t  o f  s e n s a t i o n  - where in  some in s t a n c e s

th e  s u b j e c t  i s  cogn izan t  o f  the  o b j e c t  or  c a u s e ,  and in some cases  i t  i s

n o t ,  so i t  i s  w ith  the  s u b j e c t  o f  s e n s a t i o n  - t h e r e  a r e  c o g n i t i v e  and

n o n -c o g n i t iv e  senses  o f  ' s e l f - c o n s c i o u s n e s s ' .  In th e  s i m p l e r ,  non-

c o g n iz a n t  s e n s e ,  cl aims Green,  i t  i s  no t  t h a t  t h e r e  i s  no meaningful

a p p l i c a t i o n  of  the  term ' s e l f - c o n s c i o u s n e s s '  -  f o r  a s e n s a t i o n  is always

a s e n s a t i o n  p re sen te d  to  o r  be longing  to  some p a r t i c u l a r  consc ious  e n t i t y ,

bu t  t h a t  t h e r e  i s  a n o t h e r ,  more p roper  (c la ims  Green) a p p l i c a t i o n  o f  the

term ' s e l f - c o n s c i o u s n e s s ' .  The more p roper  use i s  a p p l i c a b l e  in cases

in which t h e r e  i s  a " d i s t i n g u i s h i n g  p r e s e n t a t i o n  of  s e l f  as  a t  once th e
33

s u b j e c t  o f  f e e l i n g s  and o t h e r  than  them." That  i s ,  t h e  s u b j e c t  must be 

capab le  of  having a concep t  t h a t  i t  i s  a s e l f  t h a t  has s e n s a t i o n s ,  o r  

t h a t  has d e s i r e s  f o r  c e r t a i n  s t a t e s - o f - a f f a i r s  t o  be r e a l i z e d .

Green c la im s  t h a t  the  am b ig u i t i e s  about  the  a s c r i p t i o n  o f  mental 

s t a t e s  in  genera l  hold t r u e  f o r  s p e c i f i c  s o r t s  o f  mental s t a t e s  such 

as d e s i r e s .  For example,  we sometimes use ' d e s i r e '  as  i f  i t  meant merely 

" t h a t  f e l t  impulse a f t e r  r id d a n c e  from pain which c a r r i e s  w i th  i t  t o  t h e

33
I b i d . ,  p.  123.
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i n d i v i d u a l o r ,  on th e  s i d e  o f  p l e a s u r e ,  " t h a t  f e l t  want which su rv iv es
35

a f e e l i n g  o f  p l e a s u r e . "  I f  th e s e  impulses  a r e  what we mean by "a 

d e s i r e  f o r  p le a su re "  o r  "a d e s i r e  to  be r i d  o f  p a i n " ,  then organisms 

p r e t t y  f a r  down the  e v o l u t io n a r y  s c a l e  can be s a id  to  have d e s i r e s ,  

f o r  ' d e s i r e '  i s  used here  w i th o u t  any assumption about  th e  p r e s t  c r  o f  

c o g n i t i v e  c o n te n t .  Humans, however (accord ing  to  Green) a r e  capab le  o f  

having d e s i r e s  in the  f u l l  sense  - they  a r e  capab le  o f  being aware t h a t  

t h e r e  i s  a s e l f  t h a t  i s  d e s i r i n g ,  and capab le  of  being aware o f  what i s  

d e s i r e d .

As a case  in p o i n t ,  Green p r e s e n t s  a d i s c u s s io n  o f  the  am b igu i t i e s  

p r e s e n t  in a s ta t e m e n t  such as  "A d e s i r e s  food" .  Presumably,  we would 

say in  many cases  t h a t  A d e s i r e s  food because A i s  hungry , bu t  Green 

c la ims t h a t  by saying  "A i s  hungry" we could mean any one o f  the  

fo l low ing :

1. A has a pa in fu l  s e n s a t i o n .

2.  A has a p a in fu l  s e n s a t i o n  fol lowed by an impulse 
to  "ob ta in  fo o d ."  (Shock quote s  because t h e r e  
i s  no cognizance  o f  what the  impulse i s  d i r e c t e d  
tow ards . )

3.  A has an a s s o c i a t i o n  d e r iv e d  impulse -  "An 
impulse e x c i t e d  by the  image o f  a p l e a s u r e  
p r e v io u s ly  exper ienced  in e a t i n g . "

34
I b i d . , p.  124.

35
I b i d . ,  p. 124.
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4s A has a d e s i r e  f o r  food in  th e  "proper"  
sense  -  . .. f o r  something which th e
d e s i r i n g  s u b j e c t  p r e s e n t s  to  i t s e l f  as  
d i s t i n c t  a t  once from i t s e l f  . . . "3 '

Having a Des ire  to  Live

I t  i s  no t  enough t o  say  t h a t  because A always behaves in  ways t h a t  

a r e  conducive t o  i t s  s u r v i v a l ,  even i f  A has a s e t  o f  d e s i r e s ,  which i f  

s a t i s f i e d ,  w i l l  keep i t  a l i v e  and w e l l ,  t h a t  "A has a d e s i r e  f o r  s e l f -  

p r e s e r v a t i o n "  o r  "A" has a d e s i r e  to  l i v e . "

What is^ involved o r  n e c e s s a ry  f o r  "having a d e s i r e  f o r  s e l f  p r e s e r ­

v a t io n "  o r  "having a d e s i r e  to  l i v e "  i s ,  I t h i n k ,  well d e s c r ib e d  by 

Tooley.  I f  we were t o  s u b s t i t u t e  "a r i g h t  to  l i f e "  in  th e  fo l l o w i n g ,  I 

t h i n k  the  fo l low ing  d e s c r i p t i o n  by Tooley w i l l  s e rv e  well  as  a s e t  o f  

c r i t e r i a  f o r  "having a d e s i r e  to  l i v e " :

Requirement 1 : The c a p a c i t y  t o  env isage  a f u t u r e  f o r
o n e s e l f ,  and t o  have d e s i r e s  about  o n e ' s  
f u t u r e  s t a t e s .  In o r d e r  f o r  something 
to  have a r i g h t  to  l i f e  i t  must now 
p o s s e s s ,  o r  have possessed  a t  some time 
in  th e  p a s t ,  t h e  c a p a c i t y  to  unders tand  
what i t  would be l i k e  f o r  i t  t o  con t inue  
to  e x i s t ,  t o g e t h e r  w ith  th e  c a p a c i t y  to  
have d e s i r e s  about  i t s  f u t u r e  s t a t e s .

Requirement 2 : The c a p a c i t y  to  have a concep t  o f  a s e l f .

In o r d e r  f o r  something to  have a r i g h t  to  
l i f e  [ d e s i r e  to  l i v e ]  i t  must e i t h e r  now 
p o s s e s s ,  o r  have p r e v io u s l y  p o s s e s s e d ,  
t h e  c a p a c i t y  to  have th e  concept  o f  a s e l f ,  
i . e . ,  the  concep t  o f  a co n t in u in g  s u b j e c t  
o f  expe r i ences  and o t h e r  mental s t a t e s .

37
I b i d . ,  p, 154,



109.

Requirement 3 : Being a S e l f .

In o r d e r  f o r  something to  have a r i g h t  
to  l i f e  [ d e s i r e  to  l i v e ]  i t  must  now 
be,  o r  have been a t  some t ime in  the  
p a s t ,  a co n sc io u s ,  c o n t in u in g  s u b j e c t  
o f  ex p e r i en ces  and o t h e r  mental s t a t e s .

Requirement 4 : S e l f - c o n s c i o u s n e s s .

In o rd e r  f o r  something to  have a r i g h t  
to  l i f e  [ d e s i r e  to  l i v e ]  i t  must now 
be th e  c a s e ,  o r  i t  must have been the  
case  a t  some t ime in  the  p a s t ,  t h a t  th e  
organism possesses  the  concep t  o f  the 
s e l f  as  a c o n t in u in g  s u b j e c t  o f  e x p e r i - .  
ences and o t h e r  mental s t a t e s ,  t h a t  i t  
i s  such an e n t i t y ,  and t h a t  i t  b e l i e v e s  
t h a t  i t  i s  such an e n t i t y .

Requirement 5 : The c a p a c i t y  f o r  s e l f - c o n s c i o u s n e s s .

In o r d e r  f o r  something to  have a s e r i o u s  
r i g h t  t o  l i f e  [ d e s i r e  t o  l i v e ]  i t  must 
e i t h e r  now p o s s e s s ,  o r  have p r e v io u s l y  
p o s s e s s e d ,  the  c a p a c i t y  f o r  s e l f -  
c o n s c io u s n e s s .  38

There i s  no doubt  t h a t  i t  i s  d i f f i c u l t  t o  say a t  what p o i n t  in  the  

e v o l u t i o n a r y  s c a l e ,  o r  a t  what p o in t  in th e  development o f  a normal 

human b e in g ,  an animal o r  th e  normal human being could  be s a id  to  have 

"a d e s i r e  ( i n t e r e s t )  to  l i v e "  o r  "a d e s i r e  f o r  s e l f - p r e s e r v a t i o n , "  r a t h e r  

than j u s t  a s e t  o f  d e s i r e s  -  i n s t i n c t u a l  o r  o th e rw is e  a c q u i r e d ,  the 

s a t i s f a c t i o n  o f  which would happen to  be conducive to  the  s u r v iv a l  o f

38
Michael Tooley,  "A Defense o f  Abor t ion and I n f a n t i c i d e , "  p.  91.
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the  animal or  the  human. One r e a s o n a b le  approach to  t a k e  in  d ec id in g  

would be to  j u d i c i o u s l y  make use o f  Morgan's  P r i n c i p l e  o f  Parsimony - 

on the  one hand,  no t  t a k in g  the  C a r t e s i a n  approach o f  a t t r i b u t i n g  no 

mental s t a t e s  to  an imals  b u t ,  on the  o t h e r  hand,  r e f r a i n i n g  from a t ­

t r i b u t i n g  more consc iousness  o r  a h ig h e r  l e v e l  o f  consc iousness  to  

organisms than  i s  n e c e s s a ry  f o r  e x p la in in g  t h e i r  behav io r  p a t t e r n s .

In c e r t a i n  i n s t a n c e s ,  d i sam bigua t ing  the  le ve l  o f  consc iousness

o r  c o g n i t i v e  a b i l i t y  p r e s e n t  in an organism i s  easy  to  do. Thus, f o r
39

example,  t h e r e  i s  th e  c o u r t i n g  "dance" o f  the  s t i c k l e b a c k  f i s h  

During the  t ime o f  ma t ing ,  the  male s t i c k l e b a c k  "performs a ' c o u r t s h i p  

d a n c e " 1 f o r  a ready female.  A h a s ty  o b s e r v a t i o n  o f  the  dance might  lead  

one to  conclude t h a t  the  male "has the  dance in  mind" - knows what he i s  

do ing ,  knows th e  p rope r  s t e p s  be fo rehand ,  and so on.  More c a r e fu l  ob­

s e r v a t i o n  shows t h a t  each move the  male makes i s  a response  t o  a move 

th e  female makes. I f  th e  female does n o t  make th e  a p p r o p r i a t e  re sponse ,  

the  male w i l l  no t  co n t in u e  with  h i s  nex t  s t e p .  Thus,  i t  seems,  th e  male 

does not  have the  dance "in  mind" o r  a concep t  o f  the  dance ,  b u t  i n s t e a d  

h i s  a c t i o n s  a r e  i n s t i n c t u a l ,  immediate r e a c t i o n s  to  s i g n a l s  from the  

female .

One might  be tempted to  o b j e c t  t h a t  t h e  male may very  well  have a 

concep t  o f  the  dance and a l s o  has a concep t  o f  ' r e j e c t i o n ' ,  so t h a t  i f  

and when the  female "dec ides"  to  r e j e c t  h i s  advances ,  the  male r e a l i z e s

39
C.U.M. Smith,  The Brain (New York: Capr ico rn  Books, 1970) 

p.  241.
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t h e  f u t i l i t y  o f  t h e  s i t u a t i o n  and w is e ly  g ive s  up.

But the  ev idence  a g a i n s t  th e  o b j e c t i o n  i s  s t r o n g .  The f a c t  t h a t

s t i c k l e b a c k  behav io r  i s  f i x e d ,  vary ing  very l i t t l e  from s t i c k l e b a c k  to

s t i c k l e b a c k ,  the  f a c t  t h a t  the  s t i c k l e b a c k  w i l l  t r y  no o t h e r  c o u r t s h i p  
39

approach , the  f a c t  t h a t  t h e  s t i c k l e b a c k  seems t o  show no a e s t h e t i c  

a p p r e c i a t i o n  f o r  dance in  genera l  -  shows no i n t e r e s t  in  dancing  o r  

watching dance o t h e r  than in  mating s i t u a t i o n s ,  added to  th e  la ck  o f  

ev idence  t h a t  t h e r e  i s  no non-dance r e l a t e d  b ehav io r  t h a t  would lead  

one to  s u s p e c t  t h a t  th e  s t i c k l e b a c k  i s  capab le  o r  having concep ts  on 

th e  l e v e l  o f  'd a n c in g '  o r  ' r e j e c t i o n ' ,  a l l  l e a d  t o  t h e  c onc lu s ion  t h a t  

t h e  s t i c k l e b a c k  has no concep t  o f  ' a  d a n c e ' .

S im i la r  co n c lu s io n s  can be reached about  t h e  s q u i r r e l  t h a t  seems 

to  s t o r e  away food f o r  the  w i n t e r .  One migh t ,  a t  f i r s t  h a s ty  g la n c e ,  

i n t e r p r e t  th e  s q u i r r e l ' s  behav io r  as  i n d i c a t i n g  t h a t  t h e  s q u i r r e l  has 

a concep t  o f  th e  f u t u r e ,  concep ts  about  th e  d i f f i c u l t i e s  o f  f i n d i n g  

food in th e  coming months,  and a d e s i r e  t h a t  i t  s u rv iv e  the  hard  t imes 

ahead.  In s h o r t ,  one might  be tempted to  conclude t h a t  the  s q u i r r e l  

po s se s s e s  a l l  the  concepts  t h a t  Tooley,  f o r  example,  would c o n s id e r  

s u f f i c i e n t  ev idence  to  w a r r a n t  th e  c o nc lus ion  t h a t  th e  s q u i r r e l  has a 

d e s i r e  f o r  l i f e  ( o r  f o r  s e l f - p r e s e r v a t i o n ) .

But j u s t  as  one swallow d o e s n ' t  make a summer, a swa l low 's  r e tu r n  

to  n o r th e rn  r eg io n s  d o e s n ' t  a lo n e  w a r ra n t  the  i n f e r e n c e  t h a t  th e  swallow

39
Ibid.



112

has a b e l i e f  t h a t  w i n t e r  i s  over  in  th o s e  r e g i o n s .  So to o ,  an i s o l a t e d  

behav io r  p a t t e r n ,  as  complex as  i t  seems, d o e s n ' t  a lone  w a r ra n t  the
--  c -

i n f e r e n c e  t h a t  t h e  s q u i r r e l  has th e  c o g n i t i v e  c a p a b i l i t y  to  posse ss  a 

d e s i r e  f o r  s e l f - p r e s e r v a t i o n .  More l i k e l y ,  the  s q u i r r e l  -  and most 

h ig h e r  mammals (perhaps  w i th  the  e xce p t ion  o f  some a d u l t  normal non­

human p r im a te s )  do not  have the  r e q u i s i t e  c o g n i t i v e  a b i l i t y  and perhaps
40

as  Tooley c o n j e c t u r e s ,  i t  i s  l i k e l y  t h a t  normal humans d o n ' t  a c q u i r e

the  c a p a b i l i t y  u n t i l  they  a r e  a t  l e a s t  some months o ld .  Some members

o f  Homo s ap iens  a r e  probably  never  capab le  o f  havinq th e  concepts  o r
41

the  r e q u i s i t e  c a p a b i l i t y  to  have the  concep ts .

In th e  case  o f  t h e  s q u i r r e l ,  f o r  example,  i t  would be odd to  t h in k  

t h a t  the  s q u i r r e l  has t h e  r e q u i s i t e  concepts  f o r  d e s i r e  f o r  s e l f -  

p r e s e r v a t i o n ,  y e t  i s  " r e t a r d e d "  in  a l l  o t h e r  r e s p e c t s .  That  i s ,  t h a t  

i t  d o e s n ' t  e x h i b i t  o t h e r  b ehav io r  o f  the  s o r t  t h a t  would w a r r a n t  the  

assumption t h a t  i t  i s  " i n t e l l i g e n t . "  For example,  in  t e r r a i n  where 

b u r ied  food would be hard to  f i n d ,  i t  d o e s n ' t  pu t  marker o f  some s o r t ,  

o r  i f  p laced  in  a cage in  the  autumn and given a c o rn s ,  i t  w i l l  con t inue  

to  t r y  to  bury them in  th e  hard cage f l o o r  -  a good i n d i c a t i o n  t h a t  i t s  

food s t o r i n g  behav io r  i s  i n s t i n c t u a l ,  r a t h e r  than i n t e l l i g e n t .

40
Michael Tooley,  "A Defense o f  Abor t ion and I n f a n t i c i d e , "  p. 91.
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Joseph F l e t c h e r ,  " I n d i c a t o r s  o f  Humanhood: A T e n t a t i v e  P r o f i l e  o f  

Man," H a s t in g s .



5.  Somatic L i f e  as  an  i n t e r e s t ,  I n t e r e s t ,  o r  End. 2 .  An I n t e r e s t .

As we have seen  above in  th e  d i s c u s s i o n  o f  p l a n t s  (pp.  7 6 - 9 9 . ) ,  

an e n t i t y ' s  l a c k  o f  a c a p a c i t y  t o  have an i n t e r e s t  in  x does n o t  e n t a i l  

t h a t  t h e  e n t i t y  l a c k s  an I n t e r e s t  in x.  So,  f o r  example,  i f  p l a n t  A 

i s  ' t h r i v i n g '  and ' f l o u r i s h i n g ' ,  having s u f f i c i e n t  w a t e r  might  be a p r e ­

c o n d i t i o n  -  a need o r  I n t e r e s t  f o r  i t s  remain ing  in  t h a t  s t a t e .  And 

t o o ,  be ing  a l i v e  might  be s a i d  t o  be an I n t e r e s t  f o r  t h e  p l a n t  -  a s  a 

ground f o r  i t s  being  in  a s t a t e  o f  w e l l - b e i n g  ( ' t h r i v i n g '  and ' f l o u r i s h i n g ' ) .

So t o o ,  T o o le y ' s  k i t t e n  (Chapte r  I I ,  pp.  7 1 - 7 3 a b o v e . ) .  I f  i t  could  

be s a i d  t o  have an i n t e r e s t  in  p l e a s u r e  s t a t e s  w h i l e  i t  i s  in  them, w i l l  

have an I n t e r e s t  in  l i v i n g  w h i le  i t  i s  in  a p l e a s u r e  s t a t e ,  because  i t s  

be ing  a l i v e  i s  a p r e c o n d i t i o n  f o r  i t s  remain ing  in  a s t a t e  o f  p l e a s u r e .

(1)  'Somat ic  l i f e '  can be an i n t e r e s t  when i t  i s  n o t  an I n t e r e s t  o r

no t  g e n e r a l l y  b e l i e v e d  to  be an I n t e r e s t .  An a d u l t  human who has t h e

c a p a c i t y  to  have a co n c e p t io n  o f  " l i f e "  and " s e l f - c o n t i r . u a n c e "  may, f o r  

example ,  d e s i r e  to  l i v e  in  s p i t e  o f  th e  f a c t  t h a t  he b e l i e v e s ,  t r u l y  o r  

n o t ,  t h a t  l i v i n g  w i l l  in  no way be in  h i s  I n t e r e s t .  He may b e l i e v e ,  f o r  

example,  t h a t  he i s  s l i p p i n g  i n t o  a s t a t e  in  which on ly  som at ic  l i f e  w i l l  

be p r e s e n t  (no s e n s a t i o n  o r  c o g n i t i o n )  and s t i l l  e x p r e s s  a d e s i r e  t h a t  he 

be kep t  a l i v e  both  b e f o r e  rea c h in g  t h a t  s t a t e  and a f t e r  r e a c h in g  t h a t  

s t a t e .

Thus ,  we have found t h a t  w h i l e  an e n t i t y  t h a t  has 'g o o d s '  -  e n d s ,  can

be a s c r i b e d  l e g a l  r i g h t s  which p r o t e c t  o r  s e c u r e  t h o s e  ends a n d / o r  t h e

means t o  a t t a i n  th o s e  e n d s ,  t h e r e  i s  no d u ty  t o  c o n s i d e r  such an e n t i t y  a 

c a n d i d a t e  f o r  th o s e  r i g h t s  u n l e s s  i t  i s  c a p a b le  o f  c a r i n g  a bou t  e i t h e r  t h e

end ,  o r  t h e  means to  a t t a i n  t h a t  end.
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CHAPTER IV 

THE RIGHT TO LIFE -  A RIGHT TO WHAT?

1, Somatic L i f e ,  Comatos i ty ,  and the  Right  to  L i f e .

When we say "A has a r i g h t  t o  l i f e , "  what e x a c t l y  does A have a

r i g h t  to?  I d o n ' t  q u i t e  mean t h a t  as  a q u e s t i o n  about  a p o s s i b l e  d i ­

s t i n c t i o n  between "A r i g h t  to  l i f e "  and "A r i g h t  n o t  t o  be k i l l e d . "

That  i s ,  t h e  former might  imply t h a t  i f  A has a r i g h t  t o  l i f e , we have 

prima f a c i e  d u t i e s  to  t r y  to  keep him a l i v e ,  w h i le  th e  l a t t e r  might  

imply "simply" t h a t  we have a prima f a c i e  duty n o t  t o  i n t e n t i o n a l l y  k i l l  

A. Much may hang on t h a t  d i s t i n c t i o n  and,  whi le  p a r t  o f  my d i s c u s s io n  

w i l l  invo lve  t h a t  d i s t i n c t i o n ,  I am h e re  s o l e l y  concerned w i th  t h e  o b j e c t  

o f  t h e  r i g h t .  That  i s ,  what  i s  meant by ' l i f e '  in  "a r i g h t  t o  l i f e "  o r ,  

t o  r e p h r a s e  "a r i g h t  n o t  to  be k i l l e d " ,  what i s  meant by ' l i f e '  in  "a 

r i g h t  n o t  to  have o n e ' s  l i f e  t a k e n . "

The q u e s t io n  might  be reph ra sed  as :  " I s  A's  r i g h t  t o  l i f e  t h e  p ro ­

t e c t i o n  o f  an I n t e r e s t  ( t h a t  i s ,  t h e  p r o t e c t i o n  o f  a means towards some 

goal o r  e n d ) ,  o r  i s  i t  t h e  p r o t e c t i o n  o f  a goal o r  end (Tha t  i s ,  a funda­

mental r i g h t  -  one t h a t  p r o t e c t s  something t h a t  i s  taken  to  be i n h e r e n t l y  

v a lu a b le  r a t h e r  than  v a lu a b le  as a means o r  ground t o  ach ieve  something 

e l s e  t h a t  i s  cons ide red  of  fundamental  v a l u e . ) ? "

For example,  suppose t h a t  A b e l i e v e s  c o r r e c t l y  t h a t  t h e  fo l low ing  

a r e  t r u e :

1.  He i s  s l i p p i n g  towards an i r r e v e r s i b l e  coma.
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2 .  He w i l l  pass through t h r e e  s t a g e s :

(a)  A s t a g e  in which a l l  consc iousness  ( s e n s a t i o n  
and thought )  i s  permanently gone,  bu t  spon­
taneous  r e s p i r a t i o n  and c i r c u l a t i o n  o f  blood 
a r e  p r e s e n t .  ( " n e o - c o r t i c a l  dea th" )

(b) A s t a g e  in which spontaneous  r e s p i r a t i o n  and 
c i r c u l a t i o n  of  blood a r e  p r e s e n t ,  b u t  i n t r a ­
venous feed ing  and o t h e r  c a r e  w i l l  be nece ssa ry  
t o  s u s t a i n  those  l i f e - f u n c t i o n s  s t i l l  p r e s e n t .

(c )  A s t a g e  in  which spontaneous r e s p i r a t i o n  and 
c i r c u l a t i o n  a r e  no lo nge r  p r e s e n t  -  he w i l l  
need r e s p i r a t o r s ,  f e e d i n g ,  and ca re  to  keep 
him " a l i v e . "

Before s l i p p i n g  i n t o  co m a to s i ty ,  A ex p re s se s  a d e s i r e  no t  t o  have 

h i s  l i f e  te rm ina ted  in any o f  th e se  s t a g e s  and f u r t h e r  c la ims  t h a t  to

do so would be a v i o l a t i o n  o f  h is  r i g h t  to  l i f e .

We may al low t h a t  he has made c o n t r a c t u a l  p r o v i s io n s  f o r  th e  ne c e s ­

s a r y  machinery and c a r e .  In t h a t  c a s e ,  the  removal o f  th e  r e s p i r a t o r  

and d e n ia l  o f  c a r e  would be a v i o l a t i o n  o f  a s p e c i a l  r i g h t  o r ,  ( s ee  

Chapter  I pp.  22-23)  the  breaking o f  a c o n t r a c t  t h a t  invo lves  A, but  

does not  invo lve  a d i r e c t  du ty  to  A to  f u l f i l l  the  c o n t r a c t .  But i s  A 

j u s t i f i e d  in  m a in ta in ing  t h a t  to  t e rm in a t e  h i s  l i f e  dur ing  any o f  th e s e  

s t a g e s  o f  com atos i ty  would be a v i o l a t i o n  o f  h i s  ( g e n e r a l ) r i g h t  to  l i f e ?

We no te  t h a t  in s t a g e  (a)  A*s body w i l l ,  f o r  a while  a t  l e a s t ,  be 

a b l e  to  m a in ta in  i t s e l f  a l though  no consc iousness  i s  p r e s e n t .

In s t a g e s  (b)  and ( c ) ,  A needs e x t e rn a l  he lp  t o  keep him a l i v e .

One might  t h i n k  t h a t  a lone  i s  s u f f i c i e n t  reason  to  remove th e  r e s p i r a t o r s  

w i thou t  v i o l a t i n g  h i s  r i g h t  to  l i f e ,  bu t  an advoca te  o f  A may m a in ta in  

t h a t  th e  removal o f  a n ece ss a ry  r e s p i r a t o r y  a p p a ra tu s  from an u n w i l l i n g ,  

consc ious  a d u l t  would be a v i o l a t i o n  o f  h i s  r i g h t  to  l i f e  and s o ,  a rgues
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A's a d v o c a te ,  th e  removal o f  the  ap p a ra tu s  from A would be a v i o l a t i o n  

o f  A 's  r i g h t  to  l i f e .

What Does the  Right  to  L i fe  P r o t e c t ?

The h i s t o r i c a l  l i t e r a t u r e  seems mixed,  un d e r s tan d a b ly  s o ,  s i n c e  

such s i t u a t i o n s  d id  no t  a r i s e  in  t h i s  form u n t i l  r e c e n t l y .  Taken l i t e r ­

a l l y ,  the  B i b l i c a l  i n j u n c t i o n  "Thou s h a l l  no t  k i l l . "  must be taken  as 

p r o h i b i t i n g  k i l l i n g  o f  a l l  types  -  p l a n t s ,  an im a ls ,  comatose,  and con­

s c io u s  humans.

The D e c la ra t io n  o f  Independence o f  th e  United S t a t e s  taken  l i t e r ­

a l l y ,  im p l ie s  t h a t  human l i f e  o f  any q u a l i t y  i s  v a l u a b l e ,  and t h a t  the 

r i g h t  to  l i f e  i s  no t  a d e r iv e d  r i g h t  (That  i s ,  no t  the  p r o t e c t i o n  o f  

an I n t e r e s t . ) :

We hold th e s e  t r u t h s  to  be s e l f - e v i d e n t ,  
t h a t  a l l  men a r e  c r e a t e d  e q u a l ,  t h a t  they  a r e  
endowed by t h e i r  C rea to r  w ith  c e r t a i n  i n a l i e n ­
ab le  R ig h t s ,  t h a t  among th e se . . a re  L i f e ,  L i b e r ty  
and the  p u r s u i t  o f  Happiness.

On the  o t h e r  hand,  Hobbes, who would seem a l i k e l y  c a n d id a te  f o r  

one who would t h i n k  t h a t  l i f e  i t s e l f  in  whatever  form i s  o f  b a s i c  va lue  

o r ,  a t  l e a s t ,  u n i v e r s a l l y  held  t o  be o f  b a s i c  va lue  and so ought  to  be 

secured  in s o c i e t y  w i th  a n o n - d e r i v a t i v e  r i g h t ,  w r i t e s  on the  one hand:

1
D e c la r a t io n  o f  Independence of  t h e  United  S t a t e s .
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THE RIGHT OF NATURE, which W r i t e r s  commonly c a l l  
Jus  N a t u r a l , i s  tTuT L i b e r ty  each man h a t h ,  t o  use 
h i s  own power, as  he w i l l  h i m s e l f ,  f o r  the  p r e s e r  
v a t io n  o f  h i s  own Nature;  t h a t  i s  to  s ay ,  o f  h i s  
own L i fe  . . .2

taken l i t e r a l l y ,  t h a t  seems to  imply t h a t  l i f e  i t s e l f ,  in  whatever  form 

( in  humans, a t  l e a s t ) ,  i s  o f  b a s ic  va lue  and t h a t  th e  r i g h t  to  l i f e  

i n s t a n t i a t e d  in a l e g a l  system i s  n o n - d e r i v a t i v e  and p r o t e c t s  somat ic 

l i f e  as  well as  consc ious  l i f e .

On the  o th e r  hand, we a l s o  f in d  in Hobbes:

6 .  Right  d e f in e d .  And forasmuch as n e c e s s i t y  
o f  n a t u re  maketh men t o  w i l l  and d e s i r e  bonum s i b i , 
t h a t  which i s  good f o r  them se lves ,  and to  avoid 
t h a t  which i s  h u r t f u l ;  bu t  most o f  a l l  the  t e r r i b l e  
enemy o f  n a t u r e ,  d e a t h ,  from which we expec t  both 
the  l o s s  o f  a l l  power, and a l s o  th e  g r e a t e s t  o f  
b o d i ly  pa ins  in  th e  l o s i n g ;  i t  i s  no t  a g a i n s t  
reason  t h a t  a man doth  a l l  he can t o  p r e s e rv e  h i s  
own body and limbs both from dea th  and p a i n .^

Here one wonders i f  Hobbes i s  n o t  t a k ing  l i f e  i t s e l f  t o  be o f  b a s i c  

va lue  and p r o t e c t a b l e  by a fundamental  r i g h t ,  b u t  i n s t e a d  means t h a t  i t  

i s  n o t  l i f e  i t s e l f  t h a t  i s  valued o r  v a l u a b l e ,  and t h a t  t h e  r i g h t  to  l i f e ,  

o r  th e  va lue  o f  l i f e  i s  t o  be de r iv e d  from two more fundamental va lues  o r

2
Thomas Hobbes, L e v ia th a n , ed.  C. B. MacPherson (Middlesex:  Penguin 

Books, 1961) p. 189.

3
Thomas Hobbes, "De Corpore P o l i t i c o , 11 Body. Mind and C i t i z e n ,  ed.  

Richard  S. P e te r s  (New York: C o l l i e r  Books, 1962) p. 278.



119.

r i g h t s  (1)  a r i g h t  n o t  to  be pu t  i n t o  pa in  (o r  a d i s v a l u e  o f  pa in )  and

(2) a r i g h t  n o t  to  be impeded in o n e ' s  powers.

Locke seems to  hold t h a t  the  r i g h t  t o  l i f e  i s  d e r i v a b l e  from a 

" th e o l o g ic a l  p ro p e r ty  r i g h t " :

For men being a l l  t h e  workmanship o f  one omni­
p o te n t  and i n f i n i t e l y  wise  Maker -  a l l  the  
s e r v a n t s  o f  one sovere ign  M as te r ,  s e n t  in to  
the  world by His o r d e r ,  and about  His b u s in e s s -  
they  a r e  His p r o p e r t y ,  whose workmanship they  
a r e ,  made t o  l a s t ,  du r ing  H is ,  n o t  one a n o t h e r ' s  
p l e a s u r e ;  and being fash ioned  w i th  l i k e  f a c u l t i e s ,  
s h a r in g  a l l  in  one community o f  n a t u r e ,  t h e r e  can­
n o t  be supposed any such s u b o r d in a t io n  among us ,  
t h a t  may a u t h o r i z e  us to  d e s t r o y  one a n o t h e r ,  
as  i f  we were made f o r  one a n o t h e r ' s  u s e s ,  as  the  
i n f e r i o r  ranks o f  c r e a t u r e s  a r e  f o r  o u r s . ^

We a r e  the  f r u i t  o f  God's  l a b o r  -  His p r o p e r t y , and t h e r e f o r e  have 

no r i g h t  to  k i l l  o u r s e lv e s  o r  o t h e r s .  Locke 's  " r i g h t  t o  l i f e "  i s  n o t ,  

then  c o r r e l a t i v e  t o  d i r e c t  d u t i e s  t o  o t h e r  p e r s o n s ,  b u t  i n s t e a d  a d i r e c t  

duty  to  God (who has a c o r r e l a t i v e  p r o p e r ty  r i g h t )  t h a t  invo lves  persons  

as  t h e  o b j e c t s  o f  i n d i r e c t  d u t i e s .  Presumably,  our  du ty  to  God in  reg a rd  

t o  k i l l i n g  persons  exc ludes  t h e  p e r m i s s i b i l i t y  o f  k i l l i n g  persons  even 

when th e y  possess  on ly  somat ic  l i f e .  Though t h a t  may be a r g u a b l e ,  s i n c e  

i t  i s  d i f f i c u l t  to  t e l l  when God i s  ready  to  t a k e  back His p r o p e r t y ,  and

4
John Locke,  Two T r e a t i s e s  o f  Government, ed .  P e t e r  L a s l e t t  

(New York: Mentor Books, 1963) p. 311.
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we have perm iss ion  o r  even an o b l i g a t i o n  to  he lp  Him r e t r i e v e  His p r o p e r t y .

For Kant,  the  im p l i c a t i o n  i s  t h a t  the  r i g h t  to  somat ic  l i f e  i s  d e ­

r i v a t i v e .  P ossess ion  o f  somat ic  l i f e  i s ,  f o r  pos se s s o r s  o f  e a r t h l y

r a t i o n a l  w i l l s  a t  l e a s t ,  a p r e c o n d i t io n  f o r  th e  e x e r c i s e  o f  t h e i r  w i l l s ,

and the  p o s s i b i l i t y  o f  e x e r c i s i n g  th e  r a t i o n a l  w i l l  i s  th e  fundamental  

r i g h t :

I f  th e  body were r e l a t e d  to  l i f e  no t  as  a c o n d i t io n  
b u t  as  an a c c i d e n t  o r  c i rcum stance  so t h a t  we could 
a t  w i l l  d i v e s t  o u r s e lv e s  o f  i t ;  . . . then  th e  body
would be s u b j e c t  t o  our f r e e  w i l l  and we could
r i g h t l y  have d i s p o s a l  o f  i t .  . . . I f  a man d e s t ro y s  
h i s  body and so h i s  l i f e ,  he does i t  by th e  use o f  
h i s  w i l l ,  which i s  i t s e l f  d e s t ro y ed  in  th e  p ro c e s s .
But to  use the  power o f  a f r e e  w i l l  f o r  i t s  own 
d e s t r u c t i o n  i s  c o n t r a d i c t o r y .

I f  we may e x t r a c t  a r i g h t  to  l i f e  from what Kant s a y s ,  i t  would 

seem t h a t  somat ic l i f e  ( l i f e  w i thou t  a w i l l )  i s  no t  p r o t e c t a b l e  under 

t h a t  r i g h t .  That  i s ,  t h a t  f o r  us ,  the  va lue  o f  somat ic  l i f e  i s  only  

d e r i v a t i v e  -  i t  i s  a ground t h a t  we need f o r  what i s  v a lu a b le  -  th e  

r a t i o n a l  w i l l .  [One might  i n t e r j e c t  he re  t h a t  the  im p l i c a t i o n  o f  what 

Kant says seems t o  be t h a t  s u i c i d e  i s  pe rm is sab le  under c e r t a i n  ci rcum­

s t a n c e s  a s ,  f o r  example,  when someone can be s u re  t h a t  he i s  s l i p p i n g  

in t o  a s t a t e  o f  com atos i ty  in  which s t a t e  he w i l l  no longe r  posse ss  a 

r a t i o n a l  w i l l .  He may ta ke  a s lo w -a c t in g  poison which would ta ke  e f f e c t  

a f t e r  he becomes comatose .]

5
Immanuel Kant,  Lec tu res  on E t h i c s , p.  147.
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More r e c e n t l y ,  we see a w r i t e r  l i k e  Green seemingly t a k in g  

the  r i g h t  t o  somatic l i f e  as  d e r i v a t i v e :

They [ r i g h t s  o f  l i f e  and l i b e r t y ]  may, however, 
be reckoned in a s p e c ia l  sense  personal  even by 
those  who c o n s id e r  a l l  r i g h t s  p e r s o n a l ,  because 
the  p e r s o n ' s  posse ss ion  o f  a body and i t s  e x ­
c l u s i v e  de te rm in a t io n  by h is  own w i l l  i s  the  
c o n d i t i o n  o f  h i s  e x e r c i z in g  any o t h e r  r i g h t s ,  - 
indeed ,  o f  a l l  m a n i f e s t a t i o n  o f  p e r s o n a l i t y .
P reven t  a man from posse ss ing  p ro p e r ty  ( in  the  
o r d in a r y  s e n s e ) ,  and h i s  p e r s o n a l i t y  may s t i l l  
remain.  P reven t  him, ( i f  i t  were p o s s i b l e )  from 
us ing  h i s  body to  express  a w i l l ,  and the  w i l l  
i t s e l f  could no t  become a r e a l i t y ; he would not  
r e a l l y  be a person

151. I f  t h e r e  a r e  such t h i n g s  as r i g h t s  a t  
a l l ,  t h e n ,  t h e r e  must be a r i g h t  to  l i f e  and l i -  
l i b e r t y ,  o r ,  t o  pu t  i t  more p r o p e r l y ,  to  f r e e  l i f e .
No d i s t i n c t i o n  can be made between th e  r i g h t  to  
l i f e  and the  r i g h t  to  l i b e r t y ,  f o r  t h e r e  can be no 
r i g h t  t o  mere l i f e ,  no r i g h t  t o  l i f e  on t h e  p a r t  of-~a 
being t h a t  has not  a l s o  t h e  r i g h t  t o  use th e  l i f e  
accord ing  to  th e  motions o f  i t s  own w i l l .
[emphasises mine]

I t  does seem to  be p o s s i b l e ,  in cases  of  i r r e v e r s i b l e  com atos i ty ,  

t o  have l i f e  w i thou t  having a " w i l l " ,  and,  i t  i s  c l e a r  t h a t  Green b e l i e v e s  

t h a t  t h e r e  i s  no such th in g  as a ' r i g h t  to  somatic l i f e . '

And H. L. A. H ar t  seems t o  d e r i v e  th e  r i g h t  to  l i f e  in any sense  o f  

" l i f e  from a r i g h t  t o  freedom:

6
T. H« Green,  L ec tu res  on the  P r i n c i p l e s , p.  165.



F u r th e r  e x p la n a t io n  o f  th e  pe rp le x ing  t e r m i n o l ­
ogy o f  freedom i s ,  I f e a r ,  n e c e ss a ry .  Coercion 
i n c l u d e s ,  b e s ides  p rev en t in g  a person from doing 
what he chooses ,  making h i s  cho ice  l e s s  e l i g i b l e  
by t h r e a t s ;  r e s t r a i n t  in c lu d es  any a c t i o n  des igned  
to  make th e  e x e r c i s e  o f  cho ice  im poss ib le  and so 
in c lu d es  k i l l i n g  o r  e n s la v in g  a p e r s o n . 7

Although no t  d i r e c t i n g  h im se l f  to  the  r i g h t  t o  l i f e ,  by i m p l i c a t i o n  

Wasserstrom seems commited to  th e  view t h a t  t h e  r i g h t  t o  somat ic  l i f e ,  

a t  l e a s t ,  i s  d e r i v a t i v e :

Thus we can answer the  q u e s t i o n  o f  why have 
r i g h t s  a t  a l l ,  we can then ask  and answer the  
q u e s t i o n  o f  what th in g s  -  among o t h e r s  -  ought  to  
be p r o t e c t e d  by r i g h t s . And th e  answer,  I t a k e  i t ,  
i s  t h a t  one ought  to  be a b l e  to  c la im  as e n t i t l e ­
ments those  minimal t h in g s  w i thou t  which i t  i s  
im poss ib le  to  develop o n e ' s  c a p a b i l i t i e s  [emphasis 
mine] and l i v e  a l i f e  as a human be ing .  Hence, to  
t a ke  one t h in g  t h a t  i s  a p r e c o n d i t io n  o f  w e l l -b e in g  
th e  r e l i e f  from ac u te  phys ica l  p a i n ,  t h i s  i s  the  
k ind o f  enjoyment t h a t  ought  to  be p r o t e c t e d  as  a 
r i g h t  o f  some kind because w i thou t  such r e l i e f  t h e r e  
i s  p rec io u s  l i t t l e  t h a t  one can e f f e c t i v e l y  do o r  
become. And s i m i l a r l y  f o r  the  o p p o r tu n i ty  to  make 
c h o i c e s ,  examine b e l i e f s ,  and the  l i k e . 8

The i m p l i c a t i o n  I draw i s  t h a t  somatic l i f e  i s  v a lu a b le  no t  in  and o f  

i t s e l f ,  bu t  because i t  i s  "one o f  those  minimal t h in g s  w i th o u t  which i t  

i s  im poss ib le  to  develop  o n e ' s  c a p a b i l i t i e s .

7
H. L. A. H a r t ,  "Are There Any Natural  R ig h t s , "  Human R i g h t s , ed.  

Melden, p.  6 1 . n.

8
Richard Wasserstrom, " R igh ts ,  Human R ig h t s ,  and Racial  D is c r im i ­

n a t i o n , "  Humay^ e d .  Melden, p.  105.
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Some Comments on the Preceding P o s i t io n s .

I s h a l l  t a k e  the  l i b e r t y  o f  d i s m i s s in g  Locke 's  c l a im ,  i f  on ly  be­

cause o f  th e  d i f f i c u l t y  -  to  u n d e r s t a t e  t h e  case  -  o f  v e r i f y i n g  h i s  

cl a im  about  the  p r o p e r ty  r i g h t s  o f  God. His c la im  would seem unfounded 

even i f  d e - th e o lo g iz e d  and amended, perhaps  t o  a cl a im  t h a t  A 's  l i f e  i s  

h i s  own p ro p e r ty  because he has labored  f o r  i t ,  thus  making an i n d i v i d u a l ' s  

r i g h t  to  l i f e  d e r i v a t i v e  from a fundamental  r i g h t  to  th e  f r u i t  o f  h i s  own

l a b o r :  F i r s t ,  i t  would be d i f f i c u l t  t o  unpack what  he might  mean by ' l a b o r '  
9

in  t h i s  ca s e :  Second,  we could imagine a ca s e  in  which an in d iv id u a l

could  no t  be s a i d  to  have labored  f o r  h i s  l i f e ,  y e t ,  i n t u i t i v e l y ,  we 

would n e v e r t h e l e s s  t h i n k  i t  wrong to  k i l l  him: Imagine in d i v id u a l  B, a 

c onsc ious  r a t i o n a l  a d u l t  human who has s u f f e r e d  a l l  h i s  l i f e  from a 

d i s e a s e  (perhaps  p a r a l y s i s )  t h a t  p reven ted  him from no u r i sh in g  h i m s e l f ,  

from working f o r  p r o f i t ,  from b r e a th in g  w i th o u t  the  a id  o f  a r e s p i r a t o r .

He has h i s  l i f e  on ly  th rough th e  l a b o r  o f  o t h e r s .  Would we be w i l l i n g  to  

say  t h a t  B has no r i g h t  to  l i f e ,  o r  t h a t  h i s  l i f e  i s  a t  th e  d i s p o s a l  o f  

t hose  who have kep t  him a l i v e  th rough t h e i r  l a b o rs ?

Hobbes taken as b e l i e v i n g  t h a t  the  r i g h t  to  l i f e  (o r  the  r i g h t  to  

t r y  to  p r e s e rv e  o n e ' s  l i f e ,  o r  the  va lue  o f  l i f e )  i s  fundamental  because 

i t  i s  based on a n a t u r a l ,  u n iv e r s a l  i n s t i n c t u a l  d e s i r e  f o r  s e l f -

9
c . f . ,  James Rache ls ,  "Do Animals Have a R igh t  to  L i b e r t y , "  and 

Donald Vandeveer, "Defending Animals by Appeal to  R i g h t s , "  bo th  in  
Animal Rights  and Human O b l i g a t i o n s ,  ed.  Regan and S in g e r .
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p r e s e r v a t i o n  ( "eve ry  man . . . shuns . . . d e a th ;  and t h i s  he d o th ,  by a

c e r t a i n  impuls ion  o f  n a t u r e ,  no l e s s  than t h a t  whereby a s to n e  moves 
10

downward." seems wrong. We have seen the  d i f f i c u l t i e s  i n h e r e n t  in 

claims about  " i n s t i n c t s  f o r  s e l f - p r e s e r v a t i o n "  in  Chapter  I I I  ( c . f .  

p p . 102-113.)  and the  c la im  in the  q u o ta t i o n  above seems to  f a r e  no 

b e t t e r  a f t e r  c l o s e  a n a l y s i s  than  does th e  c la im  exp res sed  by Aquinas 

(o f  which Hobbes i s  a lmos t  a p a raph rase )  about  i n c l i n a t i o n s  ( s ee  page 107 

above . )  f o r  s e l f - p r e s e r v a t i o n .  Taken as b e l i e v i n g  t h a t  th e  va lue  we 

p la c e  on l i f e  i s  conceptual  and d e r i v a t i v e ,  as  the  second q u o ta t io n  from 

Hobbes (pp.  118-120 above . )  seems to  imply,  Hobbes seems more b e l i e v a b l e .  

I t  does seem, f o r  example,  t h a t  we have as much t o  f e a r  from i r r e v e r ­

s i b l e  coma, where a l l  our  "powers" a r e  l o s t ,  as  we do from " t o t a l "  d ea th .  

I f  Aquinas and Hobbes were c o r r e c t  in th i n k in g  t h a t  t h e r e  i s  such

a th i n g  as  an i n s t i n c t u a l  o r  n a t u r a l  tendency to  va lue  l i f e  o r  d i s v a l u e  

d e a t h ,  then  one might be ab l e  to  produce a q u a s i - n a t u r a l i s t i c  argument 

to  s u p p o r t  a r i g h t  to  l i f e  from t h e i r  c la im :  We a l l ,  i n s t i n c t u a l l y  by 

n a t u r e ,  va lue  l i f e  in a l l  i t s  forms in  o u r s e l v e s ,  and d i s v a l u e  d e a th ;  

t h e r e f o r e ,  we p r o t e c t  and secu re  (o r  t r y  to  p r o t e c t  and s ecu re )  i n d i v i ­

dua l s  a g a i n s t  premature  dea th a t  th e  hands o f  moral a gen t s  -  th ose  t h a t  

a r e  capa b le  o f  t a k in g  regard  o f  th e  law and the  consequences t h a t  might  

ensue from break ing  i t ,  by making a r i g h t  to  l i f e  b a s i c  to  le ga l  systems

10
Thomas Hobbes, "P h i lo so p h ica l  Rudiments Concerning Government and 

S o c i e t y , "  Lev ia than  ed .  Macpherson,  p.  28.
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and adding to  th e  law s a n c t i o n s  as a d e t e r r e n t  to  moral a g e n t s  o f  " i l l -  

w i l l . "

Aquinas,  a t  l e a s t ,  ( see  q u o ta t io n s  above,  p.  102. )  seems to  hold 

t h a t  every  organism w i th  ' i n s t i n c t s '  has an i n s t i n c t  to  avoid  d e a th .

I f  t h a t  were th e  case then i t  would seem, as I have s a i d  in Chapter  I I ,  

no j u s t  reason  t o  deny a r i g h t  t o  l i f e  to  any organism t h a t  has the  ap­

p r o p r i a t e  i n s t i n c t ,  w i th in  th e  c o n t e x t  o f  t h i s  " n a t u r a l i s t i c  argument. "

However, to  c u t  t h e  d i s c u s s io n  s h o r t ,  i t  i s  u n l i k e l y  t h a t  any o r ­

ganisms -  i n c lu d in g  humans -  have an i n s t i n c t i v e  f e a r  o f  dea th  o r  an 

i n s t i n c t i v e  d e s i r e  f o r  s e l f  p r e s e r v a t i o n .  Such a c la im  seems a lmos t  

i n c o h e r e n t  on even s u p e r f i c i a l  exam inat ion -  u n le s s  we a r e  w i l l i n g  to  

a c c e p t  a n d /o r  a r e  a b l e  to  show th e  presence  o f  in n a t e  c o n ce p ts .  I t  i s  

r e a s o n a b le  to  assume t h a t  t h e r e  a r e  inborn i n s t i n c t s  to  avo id  or  t o  seek  

r a t h e r  complex o b j e c t s  t h a t  appear  in an o rgan ism 's  sensory  f i e l d .  Thus,  

i t  may well be th e  case  t h a t  many an imals  i n s t i n c t i v e l y  f l e e  from snake­

l i k e  o b j e c t s  o r  i n s t i n c t i v e l y  avoid p r e c i p i c e s ,  and i t  i s  the  case  t h a t  

snakes and p r e c i p i c e s  can be f a t a l .  But to  avoid  a snake o r  a p r e c i p i c e ,  

o r  to  begin to  st ickle a t  th e  s i g h t  o f  a n ip p l e  i s  s imply to  avoid a snake 

o r  a p r e c i p i c e  o r  t o  su c k le  a t  a n i p p l e .  Such responses  may be conducive 

t o  s u r v i v a l ,  b u t  t h e r e  i s  no reason  t o  b e l i e v e  t h a t  t h e  organism has 

su rv iv a l  qua s u r v iv a l  in  mind. N e i th e r  dea th  nor l i f e  a r e  t h e  s o r t s  o f  

" o b je c t s "  t h a t  can appea r  in p e rce p tu a l  f i e l d s .  Going back to  th e  p r e ­

vious  d i s c u s s i o n ,  the  r e c o g n i t i o n  o f  what ' s e l f - p r e s e r v a t i o n '  (and 

' d e a t h ' )  i s ,  r e q u i r e s  t h e  p resence  o f  a f a i r l y  complex a b i l i t y  to  

c o n c e p tu a l i z e .
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2.  The Right  to  L i fe  a s  D e r iv a t iv e  from a R ight  to  Freedom o r  L i b e r t y .

Some o f  th e  o t h e r  w r i t e r s  mentioned o r  quoted above (Green,  H a r t ,  

Kant) t a k e  k i l l i n g  as an extreme form o f  r e s t r a i n t .  That  i s ,  they  seem 

to  ta ke  a r i g h t  to  freedom o r  l i b e r t y  as fundamenta l ,  and ta k e  the  r i g h t  

to  l i f e  as  d e r i v a t i v e  from the  r i g h t  to  l i b e r t y .  Presumably ,  t h e n ,  any 

e n t i t y  w i th  a c a p a b i l i t y  o f  f r e e  a c t i o n  should have a r i g h t  t o  l i f e .

However, a c l o s e  exam inat ion  o f  th e s e  w r i t e r s  r e v e a l s  a wide d i v e r ­

gence (and ,  to o ,  some u n c l a r i t y )  in what they  ta ke  a c a p a c i t y  f o r  f r e e  
11

a c t i o n  to  be.  To th e  one ex t reme,  we have Kant,  who t a k e s  the  capa­

c i t y  to  overcome o n e ' s  d e s i r e s  to  do ,  o r  t r y  to  do,  what  one th in k s  i s  

r i g h t  t o  do.  That  i s ,  on ly  moral ag en t s  a r e  capab le  o f  f r e e  cho ice  and,  

by e x t e n s i o n ,  on ly  moral a gen t s  have a r i g h t  to  l i f e .

To th e  o t h e r  ex t reme,  we have V la s to s ,  who takes  f r e e  a c t i o n  much 

l e s s  r i g o r o u s l y  -  to  be f r e e  to  choose seems simply t o  be a b l e  to  a c t  

accord ing  to  o n e ' s  d e s i r e s  and,  seemingly ,  V las to s  t a k e s  ' d e s i r e '  o r  

' c h o i c e ' ,  a t  l e a s t ,  in  a very  broad s ense .  Freedom f o r  V las tos  

in c lu d e s :

11
A g e n e r a l i z a t i o n  about  the  c a p a c i t y  f o r  " f r e e  w i l l "  may be made 

h e r e ,  which i s  o u t s i d e  the  p rov ince  o f  t h i s  p a p e r ,  and which may o r  may 
no t  be t r u e .  I t  seems t h a t  t h e o r i s t s  in  th e  R a t i o n a l i s t - f o l d  (Kant 
in c lu d e d ,  f o r  the  sake o f  g e n e r a l i z a t i o n )  look upon "cho ice"  and " f r e e  
d e c i s i o n "  as  stemming from a c o n f l i c t  between two mental f a c u l t i e s  - 
" w i l l "  and " d e s i r e " ;  T h e o r i s t s  in  an E m p i r i c i s t - f o l d ,  seem to  d i s c a r d  
"wil lj  and look upon "choice"  and " f r e e  d e c i s i o n "  as  t h e  outcome o f  a 
c o n f l i c t  among " d e s i r e s " .
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. . . no t  on ly  consc ious  cho ices  and d e l i b e r a t e  
d e c i s i o n s  bu t  a l s o  th ose  s u b t l e r  m o d i f i c a t io n s  
and more spontaneous  e x p re s s io n s  o f  in d iv id u a l  
p r e f e r e n c e s  which could s c a r c e l y  be c a l l e d  
"cho ices"  o r  " d e c i s i o n s "  w i thou t  some fo r c in g
o f  language .

In the  Kantian framework,  i t  i s  c l e a r  t h a t  th e  i r r e v e r s i b l y  coma­

t o s e  A has l o s t  h i s  r i g h t  to  l i f e .  He has been reduced to  a s t a t e  in 

which he has no longe r  a ' l e g i s l a t i v e  w i l l ' .  He i s  no lo nge r  capab le  

o f  overcoming d e s i r e s  f o r  the  sake o f  what he t h i n k s  he ought  to  do,  

s i n c e  he no lo n g e r  has e i t h e r  d e s i r e s  o r  a concept  o f  ' o u g h t ' .

For Green a l s o ,  i t  seems c l e a r  t h a t  A no lo n g e r  has a r i g h t  to  l i f e  

medical  technology  has ,  a f t e r  a l l ,  made i t  p o s s i b l e  f o r  him to  be in  a

c o n d i t i o n  t h a t  " P re v e n t [ s ]  him . . . from us ing  h i s  body to  exp res s  a

w i l l  . . ."  [ c . f . ,  q u o ta t i o n  p. 120 above]

For Har t  taken  l i t e r a l l y ,  s i n c e  A i s  now in a c o n d i t i o n  in  which he 

i s  no longe r  capab le  o f  e x e r c i s i n g  c h o i c e ,  k i l l i n g  A in coma would no t  

be a r e s t r a i n t  o f  A, and t h e r e f o r e  would no t  be a v i o l a t i o n  o f  a r i g h t

to  freedom and hence no t  a v i o l a t i o n  o f  a r i g h t  to  l i f e .

For Wassers trom, A i s  no l o n g e r  in  a c o n d i t io n  in  o r  from which he

can "develop h i s  c a p a b i l i t i e s "  o r  in  a c o n d i t i o n  from which he has the

" o p p o r tu n i ty  to  make c h o i c e s ,  examine b e l i e f s ,  and the  l i k e . "  and hence 

i s  no lo nge r  p r o t e c t e d  by any "human" r i g h t s .

12
Gregory V l a s t o s ,  " J u s t i c e  and E q u a l i t y , "  Human Rights  ed.  Melden.
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For V la s to s ,  A i s  n e i t h e r  in a c o n d i t i o n  from which he can e x e r c i s e  

" c h o ic e " ,  nor in a c o n d i t i o n  to  l i v e  a l i f e  o f  w e l l -b e in g .  Although 

V las tos  d o e s n ' t  p r e s e n t  th e s e  two r i g h t s  ( t h e  r i g h t  to  e x e r c i s e  choice  

and the  r i g h t  to  l i v e  a l i f e  o f  w e l l -b e in g )  as  an ex h a u s t iv e  l i s t  of  

b a s ic  r i g h t s  i t  would s t i l l  seem, by i m p l i c a t i o n ,  t h a t  A has l o s t  h is  

r i g h t  to  l i f e .

Mould i t  be a R e s t r a i n t  on A's  Freedom to  End h i s  Somatic L i fe?

Of course  one might  o b j e c t  t h a t  I have been too  c a v a l i e r  in  my 

a p p l i c a t i o n  o f  the  quoted c r i t e r i a  f o r  p o sse ss io n  o f  a r i g h t  to  l i f e .

The case  o f  A i s  not  the  usual  case  o f  com atos i ty  t h a t  " t r a n s p l a n t e r s "  

l i k e  to  deal  w ith  -  A i s  no t  a w i l l i n g  donor.  On the  c o n t r a r y ,  the  case  

o f  A p r e s e n t s  a p e c u l i a r  d i f f i c u l t y ,  f o r  w h i le  i t  i s  t r u e  t h a t  he i s  no 

longer  capab le  o f  cho ice  and no longe r  meets t h e  c r i t e r i a  s e t  by the  

w r i t e r s  mentioned,  the  f a c t  i s  t h a t  he once d id  meet t h e  c r i t e r i a .  He 

was once capab le  o f  e x e r c i s i n g  cho ice  and he d id  make a cho ice  about  h is  

somat ic  con t inuance .  Now, c e r t a i n l y  one may " r e s t r a i n "  a person  by 

f r u s t r a t i n g  a t  the  s a t i s f a c t i o n  o f  a cho ice  o r  d e s i r e  he had a t  t j ,  

about  what he would l i k e  to  be th e  case  a t  t 3 . My freedom o f  choice  

c e r t a i n l y  ex tends  to  what I would l i k e  to  be th e  case  in th e  f u t u r e  as

well as  what I would l i k e  to  be the  case  in  t h e  p r e s e n t .

While i t  i s  t r u e  t h a t  A has expressed  a d e s i r e  o r  i n t e r e s t  in h i s  

f u t u r e  somat ic  co n t in u a n c e ,  h i s  d e s i r e  o r  i n t e r e s t  seems analagous  to

the  i n t e r e s t  someone might  have about  th e  d i s p o s i t i o n  o f  h i s  body a f t e r

h i s  somatic d ea th .  There may be reasons  t o  c o n s id e r  and ,  p e rhaps ,  honor 

h i s  wishes ( In  A 's  case  t h e r e  i s  s t ro n g  reason  -  he has c o n t r a c t e d  and
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and pa id  f o r  c a r e . ) ,  bu t  no t  to  do so would n o t  be a v i o l a t i o n  o f  h i s  

r i g h t  to  l i f e .  A may have a r i g h t  to  be kept  a l i v e ,  o r  we may have a 

du ty  to  keep him a l i v e .  (That  i s ,  a du ty  to  f u l f i l l  t h e  terms o f  the  

c o n t r a c t  f o r  s e r v i c e s  he made . ) ,  b u t ,  odd ly  enough,  n o t  a moral r i g h t  to  

l i f e .  His r i g h t  to  be kept  a l i v e  -  i f  we want to  c o n s id e r  i t  a r i g h t ,  

seems to  be on th e  o rd e r  o f  a " r e s id u a l  r i g h t "  ( s ee  Chapter  I ,  p p . 22 -2 3 . )  

t h a t  A has to  d i s p o s e  o f  h i s  p r o p e r ty  -  in  t h i s  c a s e ,  h i s  body.

Perhaps t h i s  could  be seen more c l e a r l y  in  examining a n o th e r  

imaginary  case :  B, who i s  going t o  pass th rough  th e  same s t a g e s  o f  coma­

t o s i t y  as A. B, however,  has expressed  no d e s i r e s  a t  a l l  abou t  h i s  somat ic 

con t inuance .  Unlike Epicurus  (Chapter  I I I ,  pp. 93-97 above . )  who claimed 

he d i d n ' t  c a re  whether  he l i v e d  o r  d ie d  and so ,  pe rh ap s ,  could be s a id  to  

have w i l l i n g l y  and v o l u n t a r i l y  waived h i s  r i g h t  to  l i f e ,  B expressed  no 

c a r e  one way o r  a n o t h e r ,  and i t  cou ld  n o t  be s a i d  t h a t  he w i l l i n g l y  and 

v o l u n t a r i l y  waived h i s  r i g h t  t o  l i f e .  I t  seems c l e a r e r  in  t h i s  case  t h a t  

i t  would no t  be a v i o l a t i o n  o f  B 's  r i g h t  to  l i f e  to  end h i s  somat ic  l i f e  

in s t a g e s  (b)  o r  (c )  o f  h i s  coma. He has no th ing  to  ga in  o r  l o s e ,  t h e r e  

a r e  no cho ices  he can make, and he w i l l  n o t  s u f f e r ,  o r  be harmed, o r  be 

b e n e f i t e d  i f  h i s  somat ic  l i f e  were to  be t e rm in a te d .

Some A ddit iona l  and Summary Remarks.

In summation,  l e t  me emphasize some p o i n t s  t h a t  a r e  e x p l i c i t  o r  

i m p l i c i t  in  what I have s a i d  above:

1 ,  Terminat ing Ars o r  B 's  l i f e  in s t a g e s  (b)  o r  (c )  o f  t h e i r  coma 

would n o t  be an a c t  o f  mercy f o r  e i t h e r  A o r  B, Dyck, f o r  example,  seems 

o f f  t h e  mark when, in  r e f e r r i n g  t o  p roper  t r e a t m e n t  o f  th e  i r r e v e r s i b l y  

comatose,  he w r i t e s :  "There comes a p o in t  when th e  d e c i s i o n  to  l e t  d i e
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13can be made o u t  o f  mercy [ f o r  t h e  v ic t im ]  . . . "  I t  i s  a lmost  because 

th e  term ‘mercy'  i s  i n a p p l i c a b l e  in  th e s e  cases  t h a t  th e  r i g h t  to  l i f e  

i s  no t  v i o l a t e d .  I f  we mean by an " a c t  o f  mercy" one t h a t  r e l i e v e s  s u f ­

f e r i n g  o f  the b e n e f i c i a r y  o f  the  a c t ,  the  term i s  i n a p p l i c a b l e  because 

t h e r e  i s  no s u f f e r i n g  o f  the  " b e n e f i c i a r y . "

2.  I am n o t  c la iming  t h a t  i t  would no t  be wrong to  t e rm in a t e  A's  

l i f e  (When A has expressed  a d e s i r e  o r  made a c o n t r a c t  t h a t  invo lves  the  

n o n - te rm in a t io n  o f  h i s  somat ic  l i f e ) ,  o r  t h a t  i t  might  n o t  be a v i o l a t i o n  

o f  some r i g h t  o r  r i g h t s  o f  A t o  t e rm in a t e  h i s  l i f e .  I am c la im ing  t h a t  

such a t e rm i n a t i o n  would n o t  be a v i o l a t i o n  o f  any presumpt ive  r i g h t  to  

l i f e  o f  A.

3. I am le av in g  a d i s t i n c t i o n  to  be made between the  moment o f

d ea th  and the  moment the  r i g h t  to  l i f e  has been l o s t .  That  i s ,  dea th

can occur  a f t e r  the  r i g h t  to  l i f e  has been l o s t .  For example,  i t  i s

c l e a r  t h a t  in  s t a g e  (b) o f  com atos i ty  t h e r e  e x i s t s ,  f o r  a w h i le  a t  l e a s t ,

an organism capab le  o f  " l i v i n g  on i t s  own." That  c a p a b i l i t y  seems

i r r e l e v a n t  to  th e  i s s u e  o f  de te rm in ing  when the  r i g h t  t o  l i f e  has been
14

l o s t .  Thus,  f o r  example,  th e  Harvard C r i t e r i a  f o r  de te rm in ing  dea th

13
A r thu r  Dyck, "B enef icen t  Eu thanas ia  and Benemor tas ia :  A l t e r n a t e  

Views o f  Mercy," B e n e f i c i e n t  E u t h a n a s i a , ed.  Marvin Kohl (B uf fa lo :  
Prometheus Books, 1975) p. 126.

14
Ad Hoc Committee o f  t h e  Harvard Medical School t o  Examine the  

D e f i n i t i o n  o f  Brain Death,  "A D e f i n i t i o n  o f  I r r e v e r s i b l e  Coma," Journal  
o f  American Medical A s s o c i a t i o n  205.
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seems a c u r io u s  m ix tu re  o f  an i m p l i c i t  assumption t h a t  b r a in  dea th  i s  

the  r e l e v a n t  f a c t o r  in de te rm in ing  th e  moment o r  t ime o f  dea th  (Under 

t h a t  schema, the  r i g h t  to  l i f e  i s  l o s t  when th e  c r i t e r i a  f o r  dea th  a r e  

m e t . ) ,  bu t  dea th  can be d e c l a red  when the  organism i s  in  some sense  

a l i v e ,  bu t  needs machinery to  keep i t s  body f u n c t i o n i n g .  As I have s a id  

above in  a n o th e r  c o n t e x t ,  we would n o t  say t h a t  a p a ra ly zed  a d u l t  con­

s c ious  human has l o s t  h i s  r i g h t  to  l i f e  because he cannot  b r e a t h e  o r  h is  

blood canno t  c i r c u l a t e  w i thou t  th e  he lp  o f  machinery.

On th e  o t h e r  hand,  a s ta t e m e n t  such as the  fo l low ing  i s  a l s o  

ambiguous:

Once n e o c o r t i c a l  dea th  has been unequ ivoca l ly  
e s t a b l i s h e d  and the  p o s s i b i l i t y  o f  any recove ry  o f  
c onsc iousness  and i n t e l l e c t u a l  a c t i v i t y  th e re b y  
exc luded ,  the  q u e s t i o n  must be a sked ,  a l though  t h i s  
p a t i e n t  b r e a th e s  spo n tan eo u s ly ,  i s  he o r  she a l i v e ? 15

I f  the  w r i t e r s  ( B r i e r l y ,  e t . a l . )  mean " Is  t h i s  p a r t i c u l a r  person 

( t h e  person who had a s e t  o f  personal  memories, w an ts ,  e x p e r i e n c e s ,  and 

so on) a l i v e ? "  th e n ,  I ag ree  the  answer t o  t h e i r  r h e t o r i c a l  q u e s t i o n  i s  

"No". I f  they  mean, however, " I s  t h e r e  an organism a l i v e ? " ,  the  answer 

must be "Yes" -  whether  o r  n o t  i t s  l i f e  i s  s u s t a i n e d  by mach inery .  And, 

i f  they  mean t h a t  t h e r e  i s  an organism a l i v e ,  bu t  one t h a t  no longe r  has 

a r i g h t  to  l i f e ,  then  I ag re e  t h a t  a l though  t h e r e  i s  an organism a l i v e  

i t  i s  "as good as dead" and t h e r e  would be no th ing  prima f a c i e  wrong 

with  d i s c o n n e c t in g  any l i f e  s u s t a i n i n g  machinery.

15
B r i e r l y ,  J .  B . ,  e t  a l .  "Neocor t ica l  Death a f t e r  Cardiac A r r e s t . "  

The L a n c e t , September 1971.
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3. Is There Such a Thing as “ I r r e v e r s i b l e  Coma"?

At l e a s t  one w r i t e r  has expressed  qualms about  th e  use o f  the  

Harvard C r i t e r i a  and,  presumably any s i m i l a r  s e t  of  c r i t e r i a ,  f o r  d e t e r ­

mining d e a t h .  By e x t e n s i o n ,  h i s  argument could  be d i r e c t e d  a g a i n s t  some 

o f  the  c la im s  I have made about  the  c r i t e r i a  to  be used to  de te rmine  when 

a r i g h t  to  l i f e  has been l o s t .  Thus, Baumrin w r i t e s :

. . . t h e  f i n d i n g  t h a t  coma i s  r e v e r s i b l e  i s  i t ­
s e l f  a t e c h n o lo g y -co n d i t io n ed  judgment,  n o t  a 
p h y s ica l  f a c t ,  and the  technology  may change.  
Second, t h e r e  i s  here  a suppressed  premise t h a t  
l i v i n g  in  an i r r e v e r s i b l e  coma i s  n o t  a l i f e  worth 
l i v i n g .  This  premise i s  open to  a number o f  ob­
j e c t i o n s :  ( i )  we do no t  know what th e  comatose 
p a t i e n t  e x p e r i e n c e s ;  ( i i ) we do not  know t h a t  ex­
p e r i e n c e  i t s e l f  i s  a n ece s s a ry  c o n d i t i o n  f o r  a 
wor thwhile l i f e  ( j u s t  because i t  i s  a c o n s t a n t  
concom itan t  o f  our own waking l i f e  we a r e  very  
l i k e l y  to  b e l i e v e  t h a t  one must always have i t ;  bu t  
we who s l e e p  and do n o t  remember do n o t  t h i n k  our 
n i g h t s  wasted o r  our l i v e s  shorn  o f  v a l u e ) ;  and 
( i i i )  we do no t  know what o f  our  own concep t ions  o f  
the  va lue  o f  l i f e  we must g ive  up by countenancing  
w i th  moral e q u in im i ty  th e  co n s c io u s ,  w i l l f u l  s a c r i ­
f i c e  o f  o t h e r  p e o p l e ' s  l i v e s .  I t  i s  n o t  so much 
t h a t  we w i l l  be b r u t a l i z e d  bu t  t h a t  we w i l l  be 
made ap p reh e n s iv e .

To Baumrin 's  p o i n t  ( i i i )  I w i l l  g ive  l i t t l e  comment, e x ce p t  to  

p o i n t  o u t  t h a t ,  l i k e  a l l  c o n s e q u e n t i a l i s t  arguments o f  t h i s  s o r t ,  t h e  

i n f e r e n c e  to  th e  c onc lus ion  i s  d e b a t a b le .  One wonders, f o r  example,  

whether  peop le  might  l i v e  in  l e s s  f e a r  with  l e s s  apprehension  knowing

16
Bernard Baumrin, "On Choosing Between L i v e s , "  Man and Medicine 2 

(1977) .  -----------------------------
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t h a t  t h e r e  would be enough organs  a v a i l a b l e  f o r  t r a n s p l a n t  to  ensu re

t h a t  they  would n o t  have to  worry abou t  a s c a r c i t y  o f  c o r n e a s ,  h e a r t s ,

or  kidneys i f  they  should  ev e r  need a t r a n s p l a n t  organ .  And, i f  the

p r a c t i c e  o f  organ dona t ions  became w idespread ,  people  might  f ee l  more

secu re  and l e s s  app rehens ive  in g e n e r a l ,  l i v i n g  in a s o c i e t y  t h a t  had

such an abundance o f  agape.

To Baumrin 's  p o i n t  ( i i ) :  We should  n o t  confuse  the  s l e e p in g  qu ick

w i th  the  dead o r  with  th e  " i r r e v e r s i b l y "  comatose. S leep ing  persons  not

only  do have ex p e r i e n c e s  such as dreams b u t ,  even when in  dreamless

s l e e p ,  they  can be s a i d  t o  be in  some s t a t e  o f  co n s c io u s n es s .  They can

be wakened by alarm c l o c k s ,  they  a r e  sometimes a b l e  t o  hold c o n v e r s a t i o n s ,
17

they  a r e  ab l e  to  f e e l  p a in .  There i s  a u se fu l  d i s t i n c t i o n  made by

S cr iven  between being 'Unconsc ious ,  (o r  "Nonconscious")  and being uncon- 
18

s c io u s .  By example,  s to n e s  a r e  Unconsc ious,  people  a s l e e p  and people 

in mild coma a r e  unconsc ious ,  bu t  Conscious.  People can pass th rough  

degrees  o f  unconsc iousness  ranging  from l i g h t  s l e e p  s t a t e s ,  th rough  deep 

s l e e p  s t a t e s ,  th rough  v a r io u s  degrees  o f  coma. I f  the  coma i s  s eve re  

enough (presumably when th e  degree  o f  damage to  th e  CNS i s  s u f f i c i e n t l y  

g r e a t ) ,  t h e r e  comes a p o i n t  a t  which i t  could be s a id  o f  them, as i t  i s

17
c . f . ,  Jay  Kantor ,  P inching and Dreaming," P h i lo s o p h ic a l  S tu d ie s  21 

( Jan u a ry /F e b ru a ry ,  1970 .

18
Michael S c r iv e n ,  "The Mechanical Concept o f  Mind," Minds and 

Machines , ed.  Alan Ross Anderson (Englewood C l i f f s :  P r e n t i c e - H a l l , 1964)



134.

s a id  o f  s t o n e s ,  t h a t  they  a r e  Unconscious ( o r ,  i f  one p r e f e r s ,  'non-

c o n s c i o u s ' ) .  To say t h a t  "we do no t  know what th e  comatose person

ex p e r ien ces"  s t r i k e s  me as analagous  t o  say ing  "We do n o t  know what

the  s tone  e x p e r i e n c e s . "  S ure ly  t h e r e  must be some s o r t  o f  c r i t e r i a  we

can use to  d i s t i n g u i s h  th in g s  t h a t  a r e  Conscious from th in g s  t h a t  a r e

Unconscious (o r  n o n - c o n s c io u s ) . The absence  o f  a p p r o p r i a t e  behav io r

plus  th e  ev idence  o f  s ev e re  enough CNS damage would seem to  be enough

to  w a r ra n t  the  assumption t h a t  t h e r e  a r e  cases  o f  which we can say th e

comatose person ex p e r i e n c e s  n o th in g .  How much o f  th e  CNS must be

des t royed  be fo re  we can say no e x p e r i en ce  i s  p r e s e n t  i s  d e b a t a b l e ,

though i t  appears  t h a t  i f  t h e  CNS i s  d e s t ro y ed  somewhere along  and

above p a r t  o f  the  b r a in s t e m ,  e x p e r i en ce  i s  gone a l though  autonomic r e -
19

f l e x e s  and fu n c t i o n s  such as spontaneous r e s p i r a t i o n  may c o n t in u e .

R essu rec t ion

We a re  brought now to  Baumrin 's  i n i t i a l  argument - t h a t  c a l l i n g  a 

coma " i r r e v e r s i b l e "  i s  a comment about  th e  s t a t e  o f  the  a r t  r a t h e r  than 

a s t a t e m e n t  about  l o g i c a l  i m p o s s i b i l i t y .  Taking Baumrin 's  argument 

f u r t h e r ,  the  im p l i c a t i o n  i s  t h a t  any s e t  o f  c r i t e r i a  t h a t  presumes to  

d e f in e  " i r r e v e r s i b l e  dea th"  -  be i t  based on absence  o f  CNS f u n c t i o n ,  

c a r d i a c  a r r e s t ,  o r  l a c k  o f  somat ic  a c t i v i t y  -  must be open to  change,  

depending on the  s t a t e  o f  t e chno logy .  So t h a t ,  in a s e n s e ,  we h a v e n ' t  

the  r i g h t  to  c a l l  anyone in any s t a t e  " i r r e v e r s i b l y  dead - even the  

embalmed cadaver  in a fu n e ra l  "home."

19
c , f , ,  J ,  B. B r i e r l e y ,  e t , a l .  "Neocor t ica l  D e a th . " ,  a l s o  Ronald 

Melzack,  The Puzzle o f  Pain (New York: Bas ic  Books, 1973). Chapter  4.
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The q u a s i - m a t e r i a l i s t  p o s i t i o n  on consc iousness  t h a t  I have taken 

( s e e ,  f o r  example,  Chapter  I I I ,  pp. 101-102 above . )  does seem to  commit

me to  th e  conc lu s ion  t h a t  coma and p e r s o n -d e a th  a r e  n e v e r ,  in  p r i n c i p l e ,

i r r e v e r s i b l e .  Whatever i t  i s  t h a t  makes A th e  person  he i s  -  whether

i t  i s  h i s  s e t  o f  memories, a concep t ion  o f  s e l f ,  o r  something e l s e ,  i t

would appear t h a t  t h e r e  i s  the  p o s s i b i l i t y  o f  r e c o n s t i t u t i n g  the  appro ­

p r i a t e  neurons and t h e i r  a p p r o p r i a t e  s t a t e s ,  e . g . ,  the  p o s s i b i l i t y  of
20

r e s t o r i n g  th e  neurons a s s o c i a t e d  with  p a r t i c u l a r  memories.  Of co u r s e ,  

i f  t h a t  i s  t r u e ,  the  t e c h n o lo g ic a l  c a p a b i l i t y  to  do so w i l l  be long in 

coming. In the  meantime,  t h e r e  remains th e  q u e s t i o n  o f  what  to  do w i th  

t hose  now b e l i e v e d  to  be i r r e v e r s i b l y  dead now. Do we have some o b l i ­

g a t io n  to  keep them a l i v e  a n d /o r  whole as long as p o s s i b l e  a l th o u g h  th e  

c a p a b i l i t y  to  r e s t o r e  t h e i r  personhood,  i f  i t  i s  in  f a c t  a l o g i c a l  p o s s i ­

b i l i t y ,  may not  be t e c h n i c a l l y  p o s s i b l e  f o r  a hundred y e a r s ?  Should we

20
One might  o b j e c t  t h a t  o n e ' s  memories a r e  memories o f  p a s t  even ts  

and t h a t  one c anno t ,  in  p r i n c i p l e ,  r e p e a t  th e  e v e n t s  o f  th e  p a s t .  But 
i f  memories a r e  "embedded" in  neuron s t r u c t u r e s ,  i t  would seem t h a t  i f  
a p e r s o n ' s  neuron s t r u c t u r e s  can be r e p l a c e d ,  t h e  c o n f i g u r a t i o n  o f  the  
s t r u c t u r e  t h a t  "ho lds"  the  memory can be r e - c o n f i g u re d  a l s o .  To t h i s ,  
one might  o b j e c t  t h a t  f eed ing  " f a l s e "  memories i n t o  a p e r s o n ,  even i f  
they  a r e  r e p l i c a s  o f  re a l  memories l o s t ,  w i l l  r e s u l t  in  a d i f f e r e n t  
person with  the  same but  no t  i d e n t i c a l  memories. However, common sense 
would seem to  d i c t a t e  t h a t  we should  c o n s i d e r  th e  i n d i v id u a l  t o  be th e  
same ( i d e n t i c a l  person " r e c o n s t i t u t e d "  o r ,  in a very l i t e r a l  s e n s e ,  
"re-minded"  o f  h i s  e x p e r i e n c e s .  (But,  o f  c o u r s e ,  t h e r e  i s  a m a re ' s  n e s t  
o f  problems here :  Suppose,  f o r  example,  t h a t  cloned twins  w i th  blank 
b r a i n s  a r e  given the  same s e t  o f  neuron c o n f i g u r a t i o n s .  T h e i r  exper i ences  
upon waking from the  o p e r a t io n  would immediate ly  d i f f e r ,  i f  on ly  because  
they  p e rce iv e  the  world from d i f f e r e n t  s p a t i a l  l o c a t i o n s .  But suppose 
we kept  them in  a d a rk ,  soundproof  room -  what  would d i f f e r e n t i a t e  them 
as  persons?)
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simply say t h a t  t h e r e  a r e  c o n s e q u e n t i a l i s t  arguments to  e i t h e r  keep 

the  comatose a l i v e  ( f o r  example,  to  l e a r n  more about  th e  CNS) o r  k i l l  

them ( f o r  th e  same reason  o f  l e a r n i n g . )

Aside from reasons  o f  t r i a g e  -  medical  and c r y o r i c  f a c i l i t i e s  a r e  

s c a r c e  a t  t h i s  t im e ,  we might  l e a r n  more about  how t o  r e c o n s t i t u t e  p e r ­

s o n a l i t y  by s tudy ing  dead t i s s u e .

But th ose  a r e  c o n s e q u e n t i a l i s t  nuances o f  d e c i s i o n ,  and I con fes s  

t h a t  I am a t  a lo s s  about  our prima f a c i e  d u t i e s  t o  such "p e r so n s" ;  

and t h e i r  c o r r e l a t i v e  r i g h t s ,  i f  any.

4.  More on the  Right  to  L i f e ,  The Right s  o f  Animals,  Rights  and

S u f f e r i n g .

While we have seen t h a t  one extreme p o s i t i o n  on r i g h t s  p o s se s s io n  -  

the  Kantian -  seems too  s t r i c t ,  the  l e s s  extreme p o s i t i o n ,  a l s o  d e r iv i n g  

a r i g h t  to  l i f e  from a r i g h t  to  l i b e r t y  -  V l a s t o ' s  p o s i t i o n  -  seems to  

imply some odd r e s u l t s .  I t  seems to  imply t h a t  any organism ca p a b le  o f  

s e n s a t i o n  has a r i g h t  to  l i f e .

That  i s ,  i f  we a r e  t o  a l lo w ,  as  h i s  s t a t e m e n t  im pl ie s  (p.  127 above . )  

t h a t  choos ing d o e s n ' t  e n t a i l  t h a t  one i s  co g n iz a n t  o f  what one i s  choos ing ,  

then one c o u ld ,  f o r  example,  say t h a t  any organism t h a t  f l e e s  from p a i n ­

ful  s t i m u l i  a n d /o r  moves towards p l e a s u r a b l e  s t i m u l i  i s ,  in  th o s e  s i t u ­

a t i o n s ,  "choos ing" .  I f  one i s  h e s i t a n t  about  a c c e p t i n g  t h a t ,  i t  may 

seem more r ea so n ab le  phrased  in terms o f  l i m i t a t i o n  on freedom,  t h a t  i s ,  

in terms o f  r e s t r a i n t  o r  c o e r c io n .  To p rev en t  an organism from avo id ing  

a p a in fu l  s t im u lus  o r  s eek ing  a p l e a s u r a b l e  s t im u lu s  i s  a l i m i t a t i o n  on 

freedom.
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Thus, for example, T% H% Huxley;

For an ag e n t  i s  f r e e  when t h e r e  i s  no th ing  to  
p rev en t  him from doing what he d e s i r e s  to  do.
I f  a greyhound chases  a h a r e ,  he i s  a f r e e  
a g e n t ,  because h i s  a c t i o n  i s  in  e n t i r e  a c c o r d ­
ance with  h i s  s t r o n g  d e s i r e  to  c a t c h  th e  h a r e ;  
w h i le  so long as  he i s  he ld  back by th e  l eash  
he i s  no t  f r e e ,  be ing preven ted  by e x t e r n a l  
f o r c e  from fo l low ing  h i s  i n c l i n a t i o n .  And the  
a s c r i p t i o n  o f  freedom to  the  greyhound under 
th e  former  c i rc um s tanc es  i s  by no means inc on ­
s i s t e n t  w i th  th e  o t h e r  a s p e c t s  o f  the  f a c t s  o f  
t h e  chase -  t h a t  he i s  a machine impelled  to  
the  c h a s e ,  and caused ,  a t  the  same t ime,  to  have 
th e  d e s i r e  to  ca t c h  the  game by the  im press ion  
which th e  rays  o f  l i g h t  proceed ing  from th e  hare  
make upon h i s  e y e s ,  and th rough them upon h i s  
b r a i n . 21

I f  t h e  r i g h t  to  freedom (o r  a r i g h t  t o  be f r e e  from c o n s t r a i n t ,  

r e s t r a i n t ,  and co e rc io n )  i s  a fundamental  r i g h t  from which t h e  r i g h t  

t o  l i f e  i s  d e r i v e d ,  and V l a s t o s '  d e f i n i t i o n  o f  freedom (and ,  perhaps  

H a r t ' s  i n i t i a l  d e f i n i t i o n s  o f  ' r e s t r a i n t '  and ' coerc ion*  [ see  p. 121 

a b o v e . ] )  i s  a l low ed ,  then  we might  be fo rced  to  conclude  t h a t  animals 

p r e t t y  f a r  down the  e v o l u t i o n a r y  s c a l e  have a moral r i g h t  to  l i f e .

The c a p a b i l i t y  f o r  cho ice  and f r e e  a c t i o n  and the  c a p a b i l i t y  f o r  

s e n s a t i o n  seem to  c o i n c id e  under t h i s  concep tion  of  freedom. That  i s ,  

to  have s imple s e n s a t i o n s  ( o f  pain  a n d / o r  p l e a s u r e )  i s  to  have d e s i r e s

21
T. H. Huxley,  "Animal Automata,"  r e p r i n t e d  in p a r t  in  Body, Mind 

and D eath , ed .  Anthony Flew (New York: Macmillan,  1964) p. 204.
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in some s e n s e ,  and to  have d e s i r e s  i s  to  have p r e f e r e n c e s .  The organism

w ith  s e n s a t i o n  c a p a b i l i t i e s  "chooses" to  avoid pa in  and "chooses"  t o  seek ,
22

o r  s t a y  i n ,  p l e a s u r e  s t a t e s .

S ensa t ion  and th e  Right  to  L i f e .

That  organisms capab le  o f  s e n s a t i o n  w i l l  avoid  pain  and s t a y  in

p l e a s u r e  s t a t e s  i f  p o s s i b l e ,  seems to  be the  b a s i s  f o r  the  cla im  made
23

by P luhar  in h i s  a r t i c l e  "Abort ion and Simple Consciousness"  . ' . th a t  k i l l i n g  

any organism ca p a b le  o f  s imple  s e n s a t i o n  i s  prima f a c i e  wrong. P l u h a r ' s  

d i s c u s s i o n  i s  framed in  th e  language o f  d u t i e s  r a t h e r  than  in  the  l a n ­

guage o f  r i g h t s ,  bu t  I t h i n k  t h a t  d i f f e r e n c e  (which he h im s e l f  o f t e n  seems 

to  igno re )  can be ignored  in t h i s  d i s c u s s io n  w i th o u t  r a i s i n g  s e r i o u s  

d i f f i c u l t i e s .

His major p o i n t s ,  r e a l l y  no t  argued  f o r ,  a r e  t h a t  T o o le y ' s  

r equ i rem en t  t h a t  an organism have s e l f - c o n s c i o u s n e s s  b e fo re  i t  could  be 

s a i d  to  be s e r i o u s l y  wrong t o  k i l l  i t ,  and B r a n d t ' s  c la im  t h a t  s e n s a t i o n  

p lu s  memory (o r  consc iousness  o f  c o n t i n u i t y  o f  s e l f )  a r e  n ece ss a ry  q u a l i ­

t i e s  t h a t  an organism must have in  o r d e r  f o r  i t  to  be s a i d  t h a t  i t  i s
24

s e r i o u s l y  wrong to  k i l l  t h a t  organism , a r e  c o u n t e r - i n t u i t i v e .

22
c . f . , q u o ta t i o n  from V la s to s ,  p. 123.

23
Werner S. P lu h a r ,  "Abort ion and Simple c o n s c io u s n e s s , "  Journa l  o f  

Philosophy  74 (March,  1977).

24
I b i d . ,  p. 161.



139.

Pluhar  ag ree s  w ith  Tooley t h a t  i n f a n t s  do no t  meet th e  c r i t e r i o n

o f  s e l f - c o n s c i o u s n e s s ,  and c la ims  t h a t  B r a n d t ' s  r equ i rem en t  o f  c o n s c io u s -
25

ness o f  c o n t i n u i t y  o f  s e l f  would make i t  pe rm is sab le  to  k i l l  the  s e n i l e .

P luhar  t akes  i t  as s e l f - e v i d e n t  t h a t  k i l l i n g  th e  s e n i l e ,  "persons  o f  very  
26

low i n t e l l i g e n c e "  , and i n f a n t s ,  i s  wrong.

His on ly  de fense  o f  h i s  p o s i t i o n  ( t h a t  i t  i s  prima f a c i e  wrong to 

k i l l  any s e n t i e n t  c r e a t u r e )  seems to  be a r h e t o r i c a l  pa ragraph d i r e c t e d  

a g a i n s t  Tooley:

Tooley admits  t h a t  a t  some s t a g e  f e t u s e s  
(and o f  cou rse  i n f a n t s )  do become capab le  of  
d e s i r i n g  t h a t  a g iven  s e n s a t i o n ,  such as p a i n ,  
no t  e x i s t . As a consequence,  we a r e  t o l d ,  i t  
i s  " u n d e s i r a b le "  t h a t  more pa in  than nece ssa ry  
be i n f l i c t e d  upon a f e t u s  dur ing  a b o r t i o n .
The reason  g iven  f o r  t h i s  ex c e p t io n a l  s t a t u s  
o f  th e  d e s i r e  to  be r i d  o f  pa in  i s  t h a t  pain 
s e n s a t i o n s ,  and o n ly  pa in  s e n s a t i o n s ,  a r e  
" rud im en ta ry" .  Hence,  once the  pa in  i s  m in i ­
mized,  Purdy and Tooley "do not  t h i n k  t h a t  the  
f e t u s  has any d e s i r e s  t h a t  a r e  v i o l a t e d  by 
a b o r t i o n . "  The r e a d e r  i s  n o t  t o l d  why p o s i t i v e  
d e s i r e s ,  e . g . ,  the  d e s i r e  t h a t  some p l e a s u r a b l e  
s e n s a t i o n  " e x i s t , "  cannot  l i k e w is e  be rudimen­
t a r y ,  bu t  i n s t e a d  have to  be expressed  in 
p h i l o s o p h i c a l  t e rm in o l o g y .27

25
I b i d . ,  p. 162.

26
I b i d . ,  p. 161.

27
I b i d . , p. 163.
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P luhar  goes on to  conc lude  t h a t  k i l l i n g  any s e n t i e n t  c r e a t u r e  i s  prima 

f a c i e  wrong, bu l  t h a t  the  degree  o f  wrongness depends d i r e c t l y  on the  

degree  o f  s e n t i e n c e  the  organism po s se s s e s .

Aside from some i n t u i t i o n s  t h a t  one may have about  P l u h a r ' s  c la im 

t h a t  every  s e n t i e n t  c r e a t u r e  has some c la im  to  l i f e ,  I t h i n k  t h e r e  a r e  

more s e r i o u s  d i f f i c u l t i e s  with  h i s  c la im s .  (What fo l lows  w i l l  inc lude  

some i m p l i c i t  and e x p l i c i t  comments about  k i l l i n g  as a v i o l a t i o n  o f  a 

r i g h t  to  freedom o r  cho ice  in the  broad V l a s t o s - l i k e  sense  o f  ' c h o i c e ' . ) :

Imagine organisms w i th  the  fo l lowing  s o r t s  o f  consc iousness  c h a ra c ­

t e r i s t i c s  (Whether such organisms a c t u a l l y ,  o r  n a t u r a l l y  e x i s t  i s  o f  no 

m a t t e r  -  though I do b e l i e v e  t h a t  some organisms t h a t  a c t u a l l y  do e x i s t  

could f i t  t h e s e  c h a r a c t e r i s t i c s  i f  they  s u s t a in e d  the  a p p r o p r i a t e  s o r t  

o f  damage to  t h e i r  c e n t r a l  nervous s y s t e m s . ) :

Organism A. Organism A i s  mobile and i s  capab le  o f  p o sse ss in g  two 

and only  two types  o f  mental s t a t e s :  (a )  a n e u t r a l  s t a t e  -  t h e  organism 

i s  a l i v e ,  but  has no s e n s a t i o n s .  I t  could  be d e s c r ib e d  as being in a 

" r e a d y - s t a t e "  f o r  the  second type o f  mental s t a t e  i t  i s  capab le  o f  having 

-  (b) a pain s t a t e  -  the  organism can have pain  s e n s a t i o n s  and ,  when in

p a i n ,  w i l l  t r y  to  e x h i b i t  e scape  behav ior  from th e  p a in -c a u s in g  s t im u lu s .
28

(To avoid  com pl ica t ions  , t h e r e  a r e  no such t h i n g s  as " p l e a s u r a b l e  p a i n s " ,  

f o r  t h i s  organ ism, a t  l e a s t . )

28
That i s ,  I s h a l l  avoid  the  i s s u e  o f  whether  t h e r e  can be " p l e a s u r ­

a b l e  p a i n s . "  For th e s e  o rgan ism s,  a t  l e a s t ,  any pa in  th e y  e x p e r i en ce  i s  
no t  p l e a s a n t  and can be c a t e g o r i z e d  as ' s u f f e r i n g . '
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Since the  organism does t r y  to  escape  p a in fu l  s t i m u l i ,  I t h i n k  i t  

could be capab le  o f  cho ice  in a t  l e a s t  t h a t  weak sense  o f  cho ice  d esc r ibe d  

by V la s to s .  Looked a t  aga in  from th e  o t h e r  s i d e ,  I t h i n k  we would say 

t h a t  to  p rev en t  the  organism from escap ing  th e  p a in fu l  s t im u lu s  would 

be t o  r e s t r a i n  i t  - t o  l i m i t  i t s  freedom in  t h a t  weak sense o f  ' f r e e d o m . '

However, I do not  t h in k  t h a t  organism A i s  a c a n d id a te  f o r  a moral 

r i g h t  to  l i f e ,  o r  t h a t  i t  would be wrong to  ( p a i n l e s s l y ) k i l l  i t :

I f  A i s  in a s t a t e  o f  p a i n ,  one can r e l i e v e  i t  o f  pain in one o f  

two ways -  ( i )  By b r in g in g  i t  to  a n e u t r a l  s t a t e  in which i t  i s  s t i l l  

a l i v e ,  bu t  f e e l i n g  noth ing  o r  ( i i )  by k i l l i n g  i t .

K i l l i n g  th e  organism d o e s n ' t  wrong i t ;  i t  l o s e s  no th ing  o f  va lue  to  

i t s e l f ,  o r  no th ing  t h a t  i t  i s  capab le  o f  va lu ing  by being k i l l e d .  As f a r  

as  i t  i s  concerned ,  t h e r e  i s  no d i f f e r e n c e  between i t ' s  be ing  a n e u t ra l  

s t a t e  and i t ' s  being dead.

That  i s  no t  meant to  imply t h a t  i t  would n o t  be wrong, o r  a p o s s i b l e  

v i o l a t i o n  o f  a moral r i g h t  o f  A, to  i n t e n t i o n a l l y  pu t  i t  i n t o  a pain 

s t a t e .  In f a c t ,  i f  we do a c c e p t  t h a t  t h e r e  i s  a n o n - d e r i v a t i v e  moral 

r i g h t  n o t  to  be p u t  i n t o  p a i n ,  then  I b e l i e v e  f a i r n e s s  would d i c t a t e  t h a t  

t h a t  r i g h t  be extended  to  A. However, i f  a moral agen t  C i n t e n t i o n a l l y  

put  A in t o  p a i n ,  th e  im p l i c a t i o n  here  i s  t h a t  he could  r i g h t  h i s  wrong 

a c t i o n  in one o f  two ways,  e i t h e r  one o f  which would be j u s t  f o r  A -  he 

could e i t h e r  b r ing  A back t o  a n e u t r a l  s t a t e ,  o r  he could k i l l  A.

So th e  c a p a b i l i t y  o f  s imple  s e n s a t i o n  does no t  seem t o  w a r ra n t  the  

conc lus ion  t h a t  i t  i s  always prima f a c i e  wrong to  k i l l  an organism with  

t h a t  t h a t  c a p a b i l i t y .
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However, I t h i n k  what  P luha r  r e a l l y  wants to  say  i s  t h a t  i t  i s  prima 

f a c i e  wrong to  k i l l  organisms capab le  o f  having p l e a s u r e  s e n s a t i o n s  on the  

assumpt ion t h a t ,  c e t e r i s  p a r i b u s , p l e a s u r e  i s  always o f  va lue  to  t h e  o r ­

ganism t h a t  has th e  p l e a s u r e  s e n s a t i o n  o r  i s  capab le  o f  having p l e a s u r e  

s e n s a t i o n s .

So l e t  us imagine Organism B: Organism B i s  an immobile organism 

t h a t  en joys  p l e a s u r e  s t a t e s  w hi le  i t  i s  in  them, y e t  does not  r e s i s t  

(o r  miss the  p l e a s u r e  s t a t e )  when removed from th e  p l e a s u r a b l e  s t im u lu s .

B has th e  c a p a b i l i t y  f o r  on ly  two s t a t e s  o f  c o n s c io u s n e s s ;  (a )  a p l e a s u r e  

s t a t e  and ( b ) ,  a n e u t r a l  s t a t e .  B has no p re -ap p reh e n s io n  o f  p l e a s u r e ,  

no seek ing  o f  p l e a s u r e  ( o r  p l e a s u r a b l e  s t i m u l i ) ,  no wanting o r  miss ing  

o f  p l e a s u r e  s t a t e s  when i t  i s  n o t  in  a p l e a s u r e  s t a t e .

I would t h i n k  t h a t  P luhar  would want to  say t h a t  i t  would be prima

f a c i e  wrong to  k i l l  B, but  I b e l i e v e  he would be wrong t o  c la im  t h a t .  I

d o n ' t  t h i n k  t h a t  i t  would be c o r r e c t  to  conclude  t h a t  removing B from a

p le a s u re  s t a t e  by e i t h e r  k i l l i n g  B o r  b r in g in g  B to  a n e u t r a l  s t a t e  would 

be wronging B o r  would be th e  v i o l a t i o n  o f  any r i g h t  o f  B, even a p r e ­

sumptive moral r i g h t  to  p l e a s u r e .

Here we have a case  o f  "what one d o e s n ' t  know cannot  harm o n e . "  o r ,  

r e a l l y ,  "what one i s  in c a p a b le  o f  knowing and being bo the red  a b o u t ,  c a n ­

n o t  wrong one ."  The organism B, as  " c o n s t r u c t e d " ,  n e i t h e r  looks forward 

to  being in a p l e a s u r e  s t a t e  ( i . e . ,  d e s i r e s  t o  be in  a p l e a s u r e  s t a t e  

when i t  i s  n o t  in  o n e ) ,  nor  m isses  p l e a s u r e  s t a t e s  when n o t  in  them (when 

depr ived  o f  p l e a s u r e ) .  B i s  in c a p a b le  o f  f e e l i n g  depr ived  o f  p l e a s u r e ,  

Moreover,  as  " c o n s t r u c t e d " ,  B en joys  i t s  p l e a s u r e  s t a t e s  b u t  i s  inc a p a b le  

o f  having a d e s i r e  t o  remain in  th o s e  s t a t e s .
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[One might  o b j e c t ,  i f  one were a h e d o n i s t i c  u t i l i t a r i a n ,  t h a t  i t  

would be wrong to  k i l l  B o r  t o  b r ing  B t o  a n e u t r a l  s t a t e .  But such 

an o b j e c t i o n  would be i l l - t a k e n ;  such an a c t i o n ,  in the  u t i l i t a r i a n  schema, 

would be,  as  i t  s t a n d s ,  wrong,  bu t  n o t  wronging B. That  i s ,  f o r  example,  

the  h e d o n i s t i c  u t i l i t a r i a n  s imple  would have t o  say t h a t  i f  we could 

t r a n s f e r  B 's  p l e a s u r e  to  C w i th o u t  any l o s s  o f  the  amount o r  q u a l i t y  o f

p l e a s u r e ,  no wrong would be done by such an a c t i o n  -  th e  amount o f

p l e a s u r e  in  th e  u n iv e r s e  has no t  been d im in i s h e d ,  and t h a t  i s  what  counts

n o t  to  whom th e  p l e a s u r e  " b e lo n g s ." ]

B does no t  s u f f e r  e i t h e r  from being k i l l e d  o r  from being brought to 

a n e u t r a l  s t a t e ,  given  i t s  l i m i t e d  consc iousness  c a p a b i l i t i e s .  I do not  

t h i n k  i t  makes sense  to  say t h a t  i t  i s  r e a l l y  dep r ived  o f  a n y t h in g ,  o r  a t  

l e a s t  t h a t  i t  i s  being wronged o r  harmed by being depr ived  o f  any th ing  i f  

i t  i s  k i l l e d  o r  pu t  i n t o  a n e u t r a l  s t a t e .

Organism C: Organism C i s  more complex than  A o r  B. I t  i s  m ob i le ,  

and i t  i n s t i n c t i v e l y  moves towards o b j e c t s  in  i t s  p e r c e p tu a l  f i e l d  which,  

i f  i t  manages t o  r e a c h ,  g iv e  i t  p l e a s u r e  s e n s a t i o n s .  C i s  s t i l l  very 

simple-minded w i th  a s ing le -minded  purpose to  i t s  l i f e  -  when p l e a s u r e -  

g iv ing  o b j e c t  x appea rs  in  i t s  pe rcep tua l  f i e l d ,  i t  moves towards i t  and,  

having reached i t ,  "ba thes"  in p l e a s u r e - s e n s a t i o n .  I f  C can n o t  reach  x,  

i t  e x p e r i e n c e s  no th ing  t h a t  could  be c a l l e d  ' p a i n ' ,  ' s u f f e r i n g 1, o r  

(menta l)  ' f r u s t r a t i o n ' .

I t h i n k  t h a t  we should  be w i l l i n g  to  a s c r i b e  a t  l e a s t  one d e s i r e  to  

C -  a d e s i r e  to  reach  x.  The d e s i r e  i s ,  o f  c o u r s e ,  n o n - p r o p o s i t i o n a l  -  

C i s  in c ap ab le  o f  d e s i r i n g  t h a t  i t  r each  x ,  nor  i s  C capa b le  o f  r e c o g ­

n iz in g  x "as an x " .  One might  be r e l u c t a n t  to  c a l l  C 's  ' i n s t i n c t  to
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reach  x '  a d e s i r e ,  b u t  no o t h e r  term seems to  app ly  b e t t e r .  (C moves 

i t s e l f  s o ,  f o r  example,  we w o u ld n ' t  want to  say  t h a t  C i s  s imply  "pushed 

to  move towards x . " )

Here a g a i n ,  a l though  th e  case  in  regard  to  p o s s i b l e  r i g h t s  o f  C 

may seem more complex (That  i s ,  we may speak  o f  a r i g h t  to  pursue 

p l e a s u r e  or  th e  p le a su re -p ro d u c in g  s t i m u l u s ,  and,  p e rh a p s ,  o f  a p o s s i b l e  

r i g h t  to  the  p l e a s u r e  once a t t a i n e d . ) ,  I d o n ' t  t h i n k  t h a t  C would be 

wronged,  or  any p o s s i b l e  presumpt ive moral r i g h t  o f  C v i o l a t e d ,  i f  C 

were to  be p reven ted  from a t t a i n i n g  x o r ,  once having a t t a i n e d  x ,  i f  C 

were to  be k i l l e d .  I f  we a r e  w i l l i n g  to  speak o f  C "having a d e s i r e  

f o r  x a n d / o r  the  concom itan t  p l e a s u r e  i f  C a t t a i n s  x" -  and ,  as  I have 

s a id  above,  I t h i n k  t h a t  ' d e s i r e '  i s  th e  p roper  term to  d e s c r i b e  C's  

mental s t a t e  -  and ,  second,  i f  we want to  speak o f  d e s i r e s  as s t a t e s -  

o f - a f f a i r s  t h a t  must be capab le  o f  be ing f r u s t r a t e d ,  then  C does have 

a d e s i r e  t h a t  can be f r u s t r a t e d .  But th e  f r u s t r a t i o n  i s  mechanica l ;  

t h e r e  i s  no f e e l i n g  o f  f r u s t r a t i o n ,  no a n g u i sh ,  no s u f f e r i n g  on the  

p a r t  o f  C. C i s ,  from the  o u t s i d e  -  from our  p o i n t  o f  view -  miss ing  

a t t a i n i n g  x and the  accompanying p l e a s u r e ,  bu t  C does n o t  and cannot  

i t s e l f  miss a t t a i n i n g  x o r  th e  accompanying p l e a s u r e  t h a t  would go a long 

with  i t s  a t t a i n m e n t  of  x.

Before f a r  -  s e e i n g ,  bu t  h a s ty  o b j e c t i o n s  a r e  r a i s e d ,  l e t  me say 

t h a t ;  (1)  A in  a n e u t r a l  s t a t e  i s  no t  comparable to  a s l e e p i n g  a d u l t  

human, (2)  B in p l e a s u r e  i s  no t  comparable to  an a d u l t  human " l o s t  in 

t h e  t h r o e s  o f  e c t a s y " ,  (3)  P reven t ing  C from a t t a i n i n g  x i s  n o t  com­

p a ra b l e  to  w i thho ld ing  in fo rm a t io n ,  o r  o b j e c t s ,  o r  a n y th ing  t h a t  might 

be o f  i n t e r e s t  o r  I n t e r e s t  to  an unknowing a d u l t  human.
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I am speaking h e re  s o l e l y  o f  organisms w i t h  very  l i m i t e d  mental 

c a p a b i l i t i e s v

Organism D: Organism D has an i n s t i n c t u a l  d r i v e  towards x ,  and the  

a t t a in m e n t  o f  x g ive s  D p l e a s u r e .  I f  D i s  impeded in  i t s  movement t o ­

wards x ,  D does f e e l  f r u s t r a t e d .  That  i s ,  D s u f f e r s ,  o r  f e e l s  p a i n ,  or

d i s c o m fo r t  i f  i t  cannot  a t t a i n  x when x appears  in  i t s  pe rc e p tu a l  f i e l d .  

However, D n e i t h e r  has th e  conceptual  c a p a b i l i t y  t o  d e s i r e  x as an x ,  

nor  th e  conceptual  c a p a b i l i t y  to  r e a l i z e  o r  know o r  b e l i e v e  t h a t  i t  i s  

being  f r u s t r a t e d  o r  t h a t  i t  i s  being impeded o r  r e s t r a i n e d .

S u f f e r in g  and R i g h t s .

I t  i s  a t  t h i s  p o i n t ,  I b e l i e v e ,  t h a t  i t  makes sense to  speak o f  the  

p o s s i b i l i t y  o f  D having a r i g h t  in regard  to  x.  (Tha t  i s  no t  to  say

t h a t  D has a moral r i g h t  in  r ega rd  to  x -  f o r  example,  i f  D's  s i n g l e -

minded d e s i r e  was t o  devour a d u l t  humans, we probably  w o u ld n ' t  want to  

a l low  D the  r i g h t  even to  f r e e l y  pursue  th e  s a t i s f a c t i o n  o f  i t s  d e s i r e . )  

That  i s ,  i t  i s  a t  th e  p o i n t  a t  which an organism has th e  c a p a b i l i t y  to  

s u f f e r  from an i n t e r f e r e n c e  with  i t s  p u r s u i t  o f  a s t a t e - o f - a f f a i r s  x o r  

can s u f f e r  i f ,  having a t t a i n e d  t h a t  s t a t e - o f - a f f a i r s ,  x ,  x i s  taken  from 

i t  w i th o u t  i t s  c onsen t .  D can s u f f e r  i f  impeded o r  r e s t r a i n e d  in  i t s  

p u r s u i t  o f  x and,  a l though  the  s u f f e r i n g  may be i n s t i n c t u a l  ( t h a t  i s ,  D 

d o e s n ' t  know t h a t  i t  i s  in a s t a t e  o f  s u f f e r i n g ,  o r  d o e s n ' t  know why i t  

i s  s u f f e r i n g ) ,  i t  now seems meaningful to  speak o f  D be ing  wronged i f  

den ied  x ,  o r  i f  impeded in  i t s  p u r s u i t  o f  x.  The a t t a in m e n t  o r  non­

a t t a i n m e n t  o f  x makes a d i f f e r e n c e  to  the  o rgan ism .

But t h a t  i s  n o t  to  c la im  t h a t  t h e r e  i s  now s u f f i c i e n t  reason  to

say  t h a t  D has a moral r i g h t  to  l i f e .  That  i s ,  i t  would n o t  wrong D to
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p a i n l e s s l y  k i l l  i t  w h i l e  i t  was i n  p u r s u i t  o f  x ,  o r  even a f t e r  i t  had 

a t t a i n e d  x ,  I t  i s  on ly  in  r e l a t i o n  to  i t s  s ing le -minded  purpose o f  

a t t a i n i n g  x t h a t  D can be wronged -  i t  i s  on ly  x t h a t  D c a r e s  about  

and,  a l though  D's  being a l i v e  i s  a p r e c o n d i t i o n  f o r  D's  p u r s u in g ,  a t ­

t a i n i n g ,  a n d / o r  en joy ing  x ,  D w i l l  no t  s u f f e r  i f  i t  i s  k i l l e d .  I t  can 

s u f f e r  only  in  regard  to  th e  f r u s t r a t i o n  o r  r e s t r a i n t  t h a t  might  be put  

in  the  way o f  i t s  achievement o f  t h a t  s i n g l e  o b j e c t  o f  i t s  consc iousness .

To k i l l  i t  would no t  seem wrong,  a l though  to  i n t e r f e r e  with  i t s  

p u r s u i t  o f  x w h i le  l e av ing  i t  a l i v e ,  and thus  caus ing  i t  to  s u f f e r ,  

might  be cons ide re d  a p o s s i b l e  v i o l a t i o n  o f  a p o s s i b l e  moral r i g h t  o f  

D -  a moral r i g h t  to  freedom, in t h e  weak sense  o f  freedom.

Some C onc lus ions .

While we could  keep on c o n s t r u c t i n g  organisms w i th  more complex 

degrees  o f  c o n s c io u s n e s s ,  I b e l i e v e  enough has been e s t a b l i s h e d  to  

conclude th e  fo l low ing :

(1) That  an organism has the  c a p a b i l i t y  f o r  s imple s e n s a t i o n  i s  no t  

s u f f i c i e n t  t o  w a r ra n t  th e  c onc lu s ion  t h a t  we have a du ty  t o  r e f r a i n  from 

k i l l i n g  i t ,  o r  t h a t  i t  has a co r respond ing  r i g h t  no t  to  be k i l l e d .

(2) K i l l i n g  an organism t h a t  i s  capab le  o f  l i b e r t y  o r  freedom in 

a "weak" sense  o f  the  te rm s ,  i s  n o t  n e c e s s a r i l y  a v i o l a t i o n  o f  a p r e ­

sumptive r i g h t  t o  freedom t h a t  the  organism may have ,  even i f  the  

organism i s  in c ap ab le  o f  waiving t h a t  presumpt ive r i g h t  to  freedom.

That  i s ,  i t  may be p o s s i b l e  f o r  an organism to  have a moral r i g h t  to  

freedom ( i f  i t  can s u f f e r  from r e s t r a i n t ) ,  w i th o u t  a l s o  having a moral 

r i g h t  to  l i f e .  So the  r i g h t  to  l i f e  i s  n o t  s imply d e r i v a b l e  from a 

r i g h t  to  (weak) freedom.
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(3) (.Really a r e i t e r a t i o n  o f  e a r l i e r  c o n c l u s i o n s ) .  I f  we a r e  to  

t a k e  "freedom" in  a s t r o n g e r ,  say  Kan tian ,  s e n s e ,  and say  t h a t  th e  r i g h t  

to  l i f e  i s  d e r i v a b l e  from th e  r i g h t  to  ( s t r o n g )  freedom, and th e  cap­

a b i l i t y  o f  a c t i n g  o r  w i l l i n g  f r e e l y  and m ora l ly  in  th e  s t ro n g  sense  i s

p r e r e q u i s i t e  f o r  having a r i g h t  to  l i f e ,  then  we a r e  l e f t  w ith  the 

c o u n t e r - i n t u i t i v e  r e s u l t  t h a t ,  f o r  example,  (some o f )  the  in sane  do not  

have a r i g h t  t o  l i f e ,  as  well as  t h a t  d i f f i c u l t y  expressed  in  Chapter  1 

(p .  } about  the  q u e s t i o n  o f  th e  r e l a t i o n  o f  th e  posse ss ion  o f  a 

r a t i o n a l  w i l l  as  a p r e c o n d i t i o n  f o r  immunity from th e  i n f l i c t i o n  o f  e v i l

as well  as  being a p r e c o n d i t io n  f o r  d e se rv ing  ' b e n e f i t s ' .

(4)  We have had f u r t h e r  ev idence  t h a t  i t  may be meaningful  to  

a s c r i b e  some ' g e n e r a l ' r i g h t s  to  an e n t i t y  w i th o u t  being commited to  

a s c r i b e  a l l  genera l  r i g h t s  to  i t .

(5)  Most im p o r ta n t ,  what appears  to  have emerged from the  preced ing  

d i s c u s s io n  i s  t h a t  th e  d en ia l  o f  a r i g h t  to  A, o r  the  v i o l a t i o n  o f  a 

r i g h t  o f  A, i s  somehow t i e d  to  the  o rgan ism 's  c a p a b i l i t y  o f  s u f f e r i n g

i f  i t  i s  den ied  the  r i g h t ,  o r  i f  the  r i g h t  i s  a s c r ib e d  to  i t ,  bu t  

v i o l a t e d .

" S u f fe r in g "  i s  to  be taken  here  in i t s  emotional  o r  sensual  s e n s e ,  

as opposed to  a m e ch an is t i c  use th e  term i s  sometimes pu t  to  as  i n ,  f o r  

example,  "The s h ip  s u f f e r e d  damage dur ing  the  s to rm ,"  o r  "The t r e e  s u f ­

f e r e d  damage as a r e s u l t  o f  th e  high  w inds ,"  o r  even "His arm s u f f e r e d  

damage in th e  a c c i d e n t . "  The organism denied  the  r i g h t ,  o r  whose r i g h t  

i s  v i o l a t e d ,  o r  in  t h r e a t  o f  v i o l a t i o n  must a t  l e a s t  be capab le  o f  

f e e l i n g  p a in ,  o r  d i s c o m fo r t ,  o r  a n g u i sh ,  o r  -  to  use a term t h a t  has both

conceptual  and emotional  el ements  in  i t s  meaning -  capab le  o f  f e e l i n g  

in d ig n a n t  a t  the  den ia l  o f  the  r i g h t  o r  a t  i t s  v i o l a t i o n .
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I am s t i l l  working h e re  w i th in  t h e  framework o f  C a p a b i l i t y 1, so 

what I have t o  say does n o t  a p p ly ,  f o r  example,  t o  th e  "brainwashed" 

s l a v e  who may n o t  f e e l  i n d i g n a n t  o r  s u f f e r  from t h e  d en ia l  o f  freedom.

He a t  l e a s t  has th e  c a p a b i l i t y  o f  s u f f e r i n g  o r  f e e l i n g  i n d i g n a n t  because 

he has been den ied  a l e g a l  r i g h t  to  freedom ( o r ,  t o  p u t  i t  d i f f e r e n t l y ,  

because h i s  moral r i g h t  to  freedom has been v i o l a t e d ) .

That  t h e r e  must be a c a p a b i l i t y  o f  s u f f e r i n g  o r  i n d i g n a t i o n  a t  th e  

den ia l  o f  a r i g h t  i s  no t  t o  be taken  to  mean, as  Benn, f o r  example means 

i t  ( s ee  Chapter  I ,  p . 6,8 above) t h a t  t h e r e  must be th e  c a p a b i l i t y  o f  s u f ­

f e r i n g  o r  in d i g n a t i o n  t h a t  a r i g h t  qua r i g h t  has been denied  o r  v i o l a t e d .  

I t  i s  t o  be taken as a meaning t h a t  t h e r e  must be ,  on the  p a r t  o f  the  

would-be r i g h t  p o s s e s s o r ,  the  c a p a b i l i t y  o f  s u f f e r i n g  from th e  f a i l u r e  

to  p r o t e c t  o r  s ecu re  the  s t a t e - o f - a f f a i r s  the  r i g h t  i s  meant to  p r o t e c t  

o r  s e c u r e .

Tied to  what I have s a i d  about  i n t e r e s t s / I n t e r e s t s ,  the  fo l lowing  

seem to  be n ece ss a ry  i f  we a r e  to  say t h a t  A has a r i g h t  in regard  to 

x o r  y:

1 .  A must have the  c a p a b i l i t y  o f  having an i n t e r e s t  in  what the  

r i g h t  s ecu re s  o r  p r o t e c t s ,  e i t h e r  d i r e c t l y  -  i . e . ,  where th e  r i g h t  

p r o t e c t s  the  s t a t e - o f - a f f a i r s  y  i t s e l f ;  o r ,  i n d i r e c t l y  (as  a r i g h t  t h a t  

p r o t e c t s  an I n t e r e s t ) ,  where the  r i g h t  p r o t e c t s  o r  s e c u re s  some x t h a t  

i s  thought  to  be n e c e ss a ry  as a means to  a t t a i n  y ,  and th e  i n t e r f e r e n c e  

with  which w i l l  p robably  i n t e r f e r e  w i th  A 's  a t t a i n m e n t  o f  y .

One's  goal may be t o  be w ea l th y ,  and probab ly  a good educa t ion  i s  
in  o n e ' s  I n t e r e s t  i f  one wants to  acn ieve  w ea l th .  But one may, educa ted  
o r  n o t ,  i n h e r i t  money o r  win t h e  l o t t e r y .
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2.  A must have t h e  c a p a b i l i t y  o f  s u f f e r i n g  in  t h e  ways d e s c r ib e d  

above i f  t h a t  i n t e r e s t  i s  i n t e r f e r e d  w i th .

5.  The Right  to  L i fe  Connected to  S u f f e r in g

The r i g h t  to  l i f e  i s  unusual among th e  genera l  r i g h t s  in  t h a t ,  i f  

t h e r e  i s  s u f f e r i n g ,  the  s u f f e r i n g  always p recedes  th e  d en ia l  o f  the

r i g h t  to  t h e  i n d i v i d u a l ,  o r  the  genera l  v i o l a t i o n  o f  t h e  r i g h t  in s o c i e t y .

That  i s ,  one can s u f f e r  i f  o n e ' s  r i g h t  no t  to  be s u b je c t e d  to  n eed le s s  

pa in  i s  v i o l a t e d  w h i le  and a f t e r  i t  i s  being o r  has been v i o l a t e d ,  and 

one may s u f f e r  f e a r  and apprehension  when in  a s i t u a t i o n  o r  system in 

which one i s  n o t  p r o t e c t e d  by th e  r i g h t ,  o r  in  a s i t u a t i o n  o r  system in 

which one i s  t e c h n i c a l l y  p r o t e c t e d  by the  r i g h t  ( i . e . ,  t h e  r i g h t  i s  in  

th e  law-books) ,  bu t  th e  r i g h t  i s  a c t u a l l y  c o n s t a n t l y  v i o l a t e d  in  p r a c t i c e .

However, one does no t  s u f f e r  i f  o n e ' s  r i g h t  to  l i f e  has been v i o l a t e d  

f o r ,  a f t e r  a l l ,  one i s  then  beyond s u f f e r i n g ;  one s u f f e r s  on ly  beforehand 

-  on ly  in  apprehension  t h a t  the  r i g h t  may be v i o l a t e d ,  o r  t h a t  t h e r e  i s  

no such p r o t e c t i o n  a g a i n s t  v i o l a t i o n  t h a t  i s  secu red  in  p r a c t i c e  and law.

As has been po in ted  ou t  by w r i t e r s  a t  l e a s t  as  f a r  back as Hobbes 

( i n  h i s  n o n - i n s t i n c t u a l  moments),  normal a d u l t  human be ings  have the  

conceptual  c a p a b i l i t y  to p la ce  an extreme d i s v a l u e  on dea th  and u s u a l l y  

do p la c e  an extreme d i s v a l u e  on d ea th .  Whether th e  d i s v a l u e  we p la ce  on 

our dea th  i s  r a t i o n a l  (as  I b e l i e v e  can be shown) o r  i r r a t i o n a l ,  we p la c e  

enough d i s v a l u e  upon dea th  t o  p r o t e c t  a g a i n s t  k i l l i n g  by s e cu r in g  i n d i ­

v id u a l s  w ith  a co r respond ing  r i g h t  no t  to  be k i l l e d .

As I have s a i d  b e fo re  ( c . f .  Chapter  I I I ,  pp.  102-112) ,  to  have th e  

c onsc iousness  c a p a b i l i t y  to  have a concep t  o f  what  i t  means t o  d ie  e n t a i l s  

having a c a p a b i l i t y  to  a b s t r a c t .  Death,  as  I have s a i d  b e f o r e ,  i s  n o t



something t h a t  appea rs  in  our  pe rc e p tu a l  f i e l d  as  a food p e l l e t  appears  

in a r a t ' s  pe rce p tua l  f i e l d .  Along with, t h a t  c a p a b i l i t y  to  a b s t r a c t ,  

t h e  c a p a b i l i t y  t o  d i s v a l u e  dea th  o r  f e a r  o r  s u f f e r  a t  th e  p o s s i b i l i t y  

o f  dea th  a l s o  r e q u i r e s  a t  l e a s t  th e  same conceptual  c a p a b i l i t y .  The 

idea  o f  t h e i r  " n a tu ra l  dea th"  i s  o f  d i s v a l u e  t o  most p eop le ,  th e  idea  

o f  an " una tu ra l  dea th"  -  in  th e  same sense  o f  being i n t e n t i o n a l l y  ( o r  

n e g l i g e n t l y )  k i l l e d  f o r  a r b i t r a r y  o r  s l i g h t  reasons  -  e x i s t i n g  as a r ea l  

p o s s i b i l i t y  in  s o c i e t y  can ,  to  u n d e r s t a t e  Hobbes' p o s i t i o n ,  p u t  a damper 

on ou r  l i f e  a c t i v i t i e s .  Although t h e r e  may be no th ing  t o  f e a r  about  

dea th  i t s e l f ,  s in c e  t h e r e  i s  no s u f f e r i n g  a f t e r  dea th  (o r  i r r e v e r s i b l e  

c o m a t o s i t y ) ,  we can and u s u a l l y  do s u f f e r  o r  a r e  app rehens ive  about  the  

f a c t  t h a t  i f .  one were t o  be k i l l e d ,  a l l  e x p e r i e n c e  t h a t  we ho ld  t o  be 

v a lu a b le  would go. Without a r i g h t  to  l i f e  t h a t  e x i s t s  in  law and i s  

p r o t e c t e d  in  p r a c t i c e ,  t h e r e  i s  the  f u r t h e r  p resence  o f  th e  Hobbesian 

" parano ia"  t h a t ,  w i thou t  the  r i g h t  to  l i f e ,  accompanied by th e  t h r e a t  

o f  punishment i f  t h a t  r i g h t  were to  be v i o l a t e d ,  we would sku lk  about  in 

f e a r ,  weighted down by armor,  unab le  t o  go about  f r e e l y  o r  s l e e p  peace­

f u l l y .  A r i g h t  to  l i f e  (o r  a r i g h t  a g a i n s t  be ing k i l l e d )  a t  l e a s t  g ives  

s e c u r i t y  a g a i n s t  those  who a r e  capab le  o f  being d e t e r r e d  by th e  t h r e a t  

o f  punishment.  Perhaps ,  t h e n ,  i t  i s  a l l  t h a t  t h a t  i s  th e  founda t ion  and

j u s t i f i c a t i o n  f o r  say ing  t h a t  t h e r e  i s  a moral r i g h t  to  l i f e .

But,  to  s t r e s s  aga in  the  f a l l a c y  o f  c e r t a i n  moral a g en t  t h e o r i e s  

o f  r i g h t s  ( i n c l u d in g  Hobbes' -  c . f . ,  Chapter  I ,  p.  5 ) ,  a l though  i t  

i s  t r u e  t h a t  t h e r e  could  be no t a l k  o f  r i g h t s ,  no s e t t i n g  up o f  le ga l

frameworks to  suppor t  r i g h t s  u n le s s  t h e r e  were those  capa b le  o f  s e t t i n g

up le g a l  framework and capab le  o f  guard ing  o r  s e c u r in g  those  r i g h t s ,
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t h a t  does not  e n t a i l  t h a t  on ly  those  w i th  th o s e  c a p a b i l i t i e s  should be 

p r o t e c t e d  by th o se  r ig h t s , ,  I t  i s  t h e  "good11 t h a t  i s  p r o t e c t e d  by th e  

r i g h t ,  o r  the  " e v i l "  t h a t  i s  secured  a g a i n s t  by the  r i g h t ,  no t  the  

r i g h t  i t s e l f  qua r i g h t ,  nor the  s a n c t i t y  o f  th e  agreements o r  c o n t r a c t s  

o r  frameworks t h a t  s e t  r i g h t s  i n t o  law.

Thus,  a l though  i t  i s  th o s e  who p u t  a d i s v a l u e  on dea th  and a r e

capa b le  o f  s e t t i n g  up a l e g a l  framework t o  p r o t e c t  a g a i n s t  k i l l i n g  who, 

in a s e n s e ,  "make th e  r i g h t s " ,  and i t  i s  on ly  those  who a r e  capab le  of  

having d u t i e s  t h a t  have d u t i e s  to  heed to  r i g h t s ,  j u s t i c e  would d i c t a t e  

t h a t  th e  r i g h t  should  be extended to  any e n t i t y  t h a t  can ( i n  the  case  o f  

the  r i g h t  to  l i f e )  s u f f e r  a t  th e  th ough t  o f  being k i l l e d .

Some O b jec t ions  and R ep l ie s  to  O b j e c t i o n s .
30

Some o b j e c t i o n s  have been r a i s e d  to  t h i s  l i n e  o f  reason ing  us ing 

the  fo l low ing  s o r t s  o f  arguments:

A, ( i )  S leep ing  o r  t e m p o ra r i l y  unconscious  a d u l t  humans 
have no d e s i r e s ,  no i n t e r e s t s .

( i i )  T here fo re  th e y ,  whi le  s l e e p i n g  have no f e a r  or  
apprehension  about  dea th  o r  about  any th ing  e l s e  
t h a t  might  be p r o t e c t e d  by a r i g h t .

( i i i )  My l i n e  o f  r ea son ing  would seem to  e n t a i l  t h a t  
[from premises  ( i )  and ( i i ) ]  i t  would n o t  be a 
v i o l a t i o n  o f  a r i g h t  to  l i f e  ( o r ,  p e rhaps ,  any 
r i g h t )  t o  k i l l  a s l e e p i n g  o r  t e m p o ra r i l y  uncon­
s c ious  a d u l t  human.

30
c . f . ,  Michael Tooley,  "Abort ion and I n f a n t i c i d e . "
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This a t t e m p t  a t  a r e d u c t i o  hangs on a few m isc oncep t ions ;

1 .  I have nowhere s a id  t h a t  i t  i s  p e rm is sab le  to  k i l l  those  

capab le  o f  d i s v a l u i n g  d e a t h .  As i t  s t a n d s ,  my argument e n t a i l s  on ly  

t h a t  i t  i s  p e rm is sab le  to  k i l l  t hose  in c ap ab le  o f  d i s v a l u i n g  d e a t h .

2 .  S ince  k i l l i n g  i s ,  f o r  a l l  i n t e n t s ,  i r r e v e r s i b l e  and s in c e  

the  ev idence  i s  t h a t  most a d u l t  humans do no t  want to  d i e ,  t h e r e  i s

a good p r o b a b i l i t y  t h a t  any s l e e p in g  o r  t e m p o ra r i l y  unconcsc ious  a d u l t  

human i s  one o f  th o s e  who d i s v a l u e s  dea th .

3.  (This  i s  both an o b je c t i o n  to  premise ( i )  o f  th e  a t tem pted  

r e d u c t i o , and a su p p o r t  o f  p o in t s  (1)  and (2) above . )  I t  i s  a f a l s e  

and narrow c o n s t r u a l  o f  what we mean when we say "A d e s i r e s  x" o r  "A 

f e a r s  x" to  l i m i t  the  a p p l i c a t i o n  o f  those  s t a t em en t s  to  ca se s  in  which 

A i s  having a n ' o c c u r r e n t '  o r  ' e p i s o d i c '  d e s i r e .  I t  makes p e r f e c t  sense
31

to  say o f  people t h a t  they  have d e s i r e s  or  f e a r s  whi le  they  a r e  a s l e e p .  

S ure ly  we may look down a t  a person and,  knowing enough about  h i s  back­

ground,  say  t r u t h f u l l y  o f  him t h a t ,  f o r  example,  he has a d e s i r e  t o  be 

an e p i s t e m o l o g i s t ;  o r  t o  look a t  Robinson Crusoe s l e e p i n g  in  h i s  f o r t i ­

f i e d  e n c lo s u re  and say  o f  him t h a t  he i s  a f r a i d  o f  canniba l  a t t a c k s .  

S leep ing  a d u l t s  and -  depending on the  degree  and n a t u re  o f  th e  s t a t e  - 

unconscious  a d u l t s ,  do have d e s i r e s .  To be w i l l i n g  to  a s c r i b e  d e s i r e s  

on ly  when t h e r e  i s  a c t u a l  a p p r o p r i a t e  behav io r  t a k in g  p la ce  in  r e l a t i o n

31
c * f . ,  J ay  Kantor,  "Pinching and Dreaming," P h i lo s o p h ica l  S t u d i e s .
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to  th e  o b j e c t  o f  d e s i r e  o r  f e a r  i s  an ahsu rd  a p p l i c a t i o n  o f  extreme 

behavior isms I may s t i l l  be s a id  to  have a d e s i r e  to  f i n i s h  w r i t i n g  

t h i s  c h a p t e r  even i f  I am a t  th e  movies,  o r  a s l e e p  and n o t  p r e s e n t l y  

t h in k in g  about  the c o n t e n t s  o f  t h i s  c h a p t e r ,  pen in hand.  I f  you d o n ' t

th ink  s o ,  then meet me a t  the  movies and ask  me, o r  wake me from s le e p

and ask  me.
32

B. The s u i c i d a l .  Another o b j e c t i o n  to  t h i s  l i n e  o f  reason ing  

i s  a c la im  t h a t  I have s a id  would s a n c t i o n  k i l l i n g  the  s u i c i d a l l y  de­

p re s s e d .  That  i s ,  they  no longer  f e a r  dea th  o r ,  a t  l e a s t ,  f e a r  l i f e

more than they  f e a r  d ea th .

Aside from what I have s a id  b e fo re  about  " c a p a b i l i t y  o f  having the  

a p p r o p r i a t e  c o n c e p t s " ,  t h i s  o b j e c t i o n  seems u n j u s t i f i e d  on o t h e r  grounds .  

Those who a r e  in s u i c i d a l  d e p re s s io n s  a r e  o f t e n  in temporary  s t a t e s  in  

which, because  o f  temporary e x t e r n a l  c i rcum s tances  and i r r a t i o n a l  b e l i e f s ,  

they  a r e  confused in  t h e i r  t h i n k in g .  The p o t e n t i a l  "a ide"  to  th e  po­

t e n t i a l  s u i c i d e  must bear  in mind t h a t ,  l i k e  E p icu rus ,  the  p o t e n t i a l  

s u i c i d e  might  change h i s  mind i f  l e f t  a l i v e .  Again,  g iven t h a t  dea th  

i s  to  a l l  i n t e n t s ,  i r r e v e r s i b l e ,  i t  would ta ke  a g r e a t  deal  o f  ev idence  

to  show t h a t  th e  p o t e n t i a l  s u i c i d e  i s  n o t  confused ,  o r  i s  in  posse ss ion  

o f  a l l  the  in fo rm at ion  about  h i s  chances .

However, i f  t h e  cause f o r  the  s u i c i d a l  d e p re s s io n  o r  the  d e s i r e  

f o r  s u i c i d e  can be shown to  be i r r e v e r s i b l e  -  perhaps  due t o  i r r e v e r s i b l e

32
c . f . ,  Tooley,  i b i d .
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CNS changes,  o r  perhaps  th e  p o t e n t i a l  s u i c i d e  could g iv e  good reasons  

f o r  h i s  va lue  o f  d ea th  over  h i s  v a lu e  o f  l i f e ,  then  pe rhaps  t h e r e  might  

be cause to  say  h i s  d e c i s i o n  i s  r a t i o n a l  and v o l u n t a r y  ( c . f .  Chapter  I I I ,  

pp* 95- above . )  and cause  to  say  t h a t  i t  would n o t  be a v i o l a t i o n  o f  

a r i g h t  to  l i f e  to  a id  in  h i s  s u i c i d e .

C, C h i ld ren .  Perhaps dea th  and a l l  i t  e n t a i l s  i s  a d i f f i c u l t  

concep t  to  g r a s p ,  bu t  c e r t a i n l y  some concep t  o f  dea th  and i t s  s i g n i f i ­

cance can be unders tood in  r a t h e r  s imple  te rm s .  That  i s ,  t h e  requ i rem en t  

t h a t  one have a concep t  o f  dea th  i s  no t  a r equ i rem en t  t h a t  one must have 

a f u l l  unders tand ing  o f  ' Das N i c h t ' and i t s  s i g n i f i c a n c e .  I f  a c h i l d  

has reached an age a t  which he can unders tand  t h a t  t h e r e  i s  a " s t a t e "

which he could be in  t h a t  would mean t h a t  he would never  aga in  have
33

expe r iences  and t h a t ,  i f  he were in  t h i s  " s t a t e " ,  as  Benn and the  

e x i s t e n t i a l i s t s  pu t  i t ,  a l l  h i s  " p r o j e c t s "  would be ended,  then  I t h i n k  

i t  i s  f a i r  to  say t h a t  the  c h i l d  has a concep t  o f  d e a th .  Most l i k e l y  

the  c h i l d  w i l l  no t  d e s i r e  to  be in  such a " s t a t e "  and w i l l  l i k e l y  f e a r  

the  p o s s i b i l i t y .

The normal c h i l d  b e fo re  t h a t  age does n o t  have t h e  c a p a b i l i t y  to  

have th e  r e l e v a n t  co n c e p t s ,  bu t  i s  p o t e n t i a l l y  capab le  o f  having the  

r e l e v a n t  concepts  and d i s v a l u e s .  The import  o f  t h a t  I w i l l  l e av e  fo r  

a l a t e r  d i s c u s s io n  o f  a b o r t i o n  and i n f a n t i c i d e .

33
S. I .  Benn, "Abor t ion ,  I n f a n t i c i d e ,  and Respect  f o r  P e r s o n s , "  

Problem o f  A b o r t io n , p. 99.
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D.. Very r e t a r d e d  humans and animals,.  I f  t h e  human i s  so s e v e r e l y  

r e t a r d e d  a s  to  be inc apab le  o f  e v e r  g ra sp ing  th e  concep t  o f  d e a t h ,  

o r  d i s v a l u i n g  d e a t h ,  then i t  does fo l lo w  from what I have s a i d  t h a t  i t  

has no r i g h t  to  l i f e  -  a l though  i t  may have o t h e r  r i g h t s  because i t  may 

s u f f e r  in  o t h e r  ways. That  i s  a l s o  th e  case  f o r  animals  o t h e r  than 

humans t h a t  do not  have the  r e q u i s i t e  c a p a b i l i t i e s .

Though note  t h a t  one may choose to  keep th e  r e t a r d e d  human o r  the  

animal a l i v e  and,  whi le  i t  i s  kept  a l i v e ,  i t  p robably  has some r i g h t s ,  

depending on the  degree  o f  r e t a r d a t i o n  o r  c o n s c io u s n e s s .  Both r e t a r d e d  

humans and some animals  p robably  have r i g h t s  n o t  to  be put  i n t o  need less  

pa in  and a r i g h t  to  some degree  o f  freedom (which,  under th e  "weak" 

d e f i n i t i o n  o f  freedom, would go hand- in -hand  w i th  a r i g h t  n o t  to  be put  

i n t o  need le s s  pa in )  -  e . g . ,  one could no t  ( prima f a c i e )  keep an i d i o t  

o r  "h igher"  animal a l i v e  and bind i t  in  such a way t h a t  i t  s u f f e r s  w i th ­

o u t  reasons  t h a t  would b e n e f i t  the  i d i o t  o r  animal in  th e  long run.
34

As has been well  d e s c r ib e d  by P e t e r  S in g e r ,  among o t h e r s  , the  

p r a c t i c e s  o f  " f a c t o r y  fa rm ing" ,  animal e x p e r i m e n t a t i o n ,  and conf inement 

in zoos ,  o f t e n  seems to  cause s u f f e r i n g  in a way t h a t  v i o l a t e s  r i g h t s  

t h a t  I have cla imed a r e  p ro p e r ly  a s c r i b a b l e  to  organisms t h a t  have a

34
P e te r  S in g e r ,  Animal L i b e r a t i o n  (New York: Avon Discus Books 1975) 

Chapter  3.  Also ,  S ta n l e y  G od lo v i t ch ,  " U t i l i t i e s , "  Animals,  Men and Morals  
ed.  S t a n l e y  Godlovitch  and Roslind G odlov it ch  (New York: T a p l in g e r  
P u b l i s h in g  Co. ,  1972).
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consc ious  l e v e l  a t  l e a s t  e q u i v a l e n t  to  t h a t  o f  Organism D t h a t  I  have 

d e s c r ib e d  o r  " c o n s t ru c te d "  above Cpp.  ̂ 14 5 * J 4 6 . h

One may argue t h a t  i t  i s  q u e s t i o n a b le  whether  th e  animal r e a l l y  

s u f f e r s  in  such s i t u a t i o n s .  However, i t  i s  o f t e n  t h e  case  t h a t ,  in 

exper imenta l  psychology a t  l e a s t ,  t h e  s ucces s  and r e l e v a n c e  o f  the 

exper iment i s  based on a s u p p o s i t i o n  t h a t  th e  animal can s u f f e r  in ways 

d i r e c t l y  ana lagous  to  ways in which a d u l t  humans can s u f f e r .  In th e s e  

c a s e s ,  i f  the  ana logy  f a i l e d ,  th e  exper iment  i t s e l f  would be p u r p o s e l e s s .

Thus,  f o r  an example,  we have an a r t i c l e  by Thompson, " In f lu e n c e
35

o f  P rena ta l  Maternal Anxiety  on E m o t io n a l i ty  in  Young R ats" :

The purpose  o f  the  o b s e r v a t i o n s  r e p o r t e d  in  t h i s  
a r t i c l e  was to  t e s t  th e  h y p o th e s i s  t h a t  emotional  
trauma [emphasis mine] undergone by female r a t s  
can a f f e c t  t h e  emotional  c h a r a c t e r i s t i c s  o f  t h e  
o f f s p r i n g .  5

And, l a t e r  in  the  same a r t i c l e :  "The assumption was t h a t  s t r o n g ,  f r e e -
37

f l o a t i n g  a n x i e ty  would be g en e ra ted  in the  p regnan t  females  . . . "

35
Will iam R. Thompson, " I n f lu e n c e  o f  P ren a ta l  Maternal  Anxiety on 

Em ot iona l i ty  in Young R a t s , "  Readings in  Animal B e h a v io r , ed.  Thomas 
E. McGill (New York: H o l t ,  R ine ha r t  and Winston,  1965).

36
I b i d . ,  p.  222.

37
Tbid, ,  p. 234.
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A s tudy  by Davis and M i l l e r ,  "Fear and Pain ;  T he i r  E f f e c t  on S e l f -
38

I n j e c t i o n  o f  Amobarbital  Sodium in R a t s , "  p u rp o r t s  to  show and 

conclude:

. . . i f  amobarb ita l  does reduce  f e a r ,  r a t s  main­
t a i n e d  in  a f e a r - e v o k in g  envi ronment should  l e a r n  
a response  which i s  immedia te ly  fol lowed  by a p a i n ­
l e s s ,  q u i c k - a c t i n g  dose o f  a m o b a rb i t a l .  Such 
l e a r n i n g  would . . . be r e l e v a n t  to  th e  problem
o f  drug a d d i c t i o n , [emphasis  mine. ]  39

S inger  on a s tu d y  done by p s y c h o lo g i s t s  Harlow and Suomi on 

monkeys:

In a 1972 paper  Harlow and Suomi say t h a t  because 
d e p re s s io n  in  humans has been c h a r a c t e r i z e d  as 
embodying a s t a t e  o f  " h e lp l e s s n e s s  and h o p e l e s s ­
n e s s ,  sunken in a well  o f  d e s p a i r , "  they  des igned  
a dev ice  . . .  to  reproduce  such a "well"  both 
p h y s i c a l l y  and p s y c h o l o g i c a l l y .

. . . The conf inement produced " severe  and p e r ­
s i s t a n t  p sychopa tho log ica l  behav io r  o f  a d e p re s s iv e  
n a t u r e . [emphasis  mine .]40

In th e  ca s e  o f  " f a c t o r y  fa rm ing" ,  u n le s s  one i s  w i l l i n g  to  ho ld  to  

D e s c a r t e s '  e a r l y  p o s i t i o n  t h a t  an imals  a r e  i n t r i c a t e ,  i n s e n s a t e  au tomata ,  

t h e r e  seems to  be l i t t l e  doubt  t h a t  t h e  b ehav io r  o f  p o u l t r y ,  c a t t l e ,  and

38
John D. Davis and Neal E. M i l l e r ,  "Fear and Pain :  T he i r  E f f e c t  

on S e l f - I n j e c t i o n  o f  Amobarbital  Sodium in  R a t s , "  Readings in  Animal 
B ehav io r , ed.  McGill .

39
I b i d . ,  p. 222.

4Q
P e te r  S in g e r ,  Animal L i b e r a t i o n , p.  43.
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swine,  I n d i c a t e  t h a t  they  s u f f e r  g r e a t l y  (eyen t f  on ly  from f r u s t r a t e d
42

i n s t i n c t s )  from t h e  methods by which th e y  a r e  r a i s e d  and used .

As f a r  as  f a c to ry - fa rm e d  animals  a r e  conce rned ,  t h e r e  may be a

f a i r l y  s imple  method o f  p rev en t in g  t h e i r  s u f f e r i n g  which r a i s e s  some 

i n t e r e s t i n g  q u e s t i o n s  and has i n t e r e s t i n g  r a m i f i c a t i o n s  f o r  our  t r e a t ­

ment o f  humans -  we may simply  ta ke  food-an im als  and breed  o u t  o f  them 

t h e  i n s t i n c t u a l  responses  t h a t  cause them to  s u f f e r  from the  confinement  

and c r u e l t y  o f  f a c t o ry - fa rm in g  methods. Or, i f  t h e  s u f f e r i n g  i s  l e a rned  

r a t h e r  than i n s t i n c t u a l ,  we may breed " r e t a r d e d "  animals  t h a t  a r e  

in c ap ab le  o f  l e a r n i n g  and s u f f e r i n g .

Such s o l u t i o n s  would no t  do f o r  many o f  th e  uses  an imals  a r e  put

to  in  the  psychology l a b o r a t o r i e s .  I f  th e  exper iments  a r e  based on 

a n a lo g ie s  t h a t  a r e  thought can be drawn to  human mental p r o c e s s e s ,  i t  

would be s e l f - d e f e a t i n g  t o ,  f o r  example,  breed  a monkey t h a t  i s  i n ­

capab le  o f  "behav io r  o f  a d e p r e s s iv e  n a t u r e "  i f  one i s  doing r e s e a r c h  

on d e p re s s io n  us ing  monkeys.

E. The S e n i l e .  I w i l l  n o t  say much about  th e  r i g h t s  o f  s e n i l e  

human b e i n g s ,  n o t  knowing much about  t h e i r  psychopathology .  I w i l l  

say t h i s ,  though:  many w r i t e r s ,  e s p e c i a l l y  when w r i t i n g  abou t  a b o r t i o n ,

42
I b id . ,  Chapter 2.
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te n d  t o  use  t h e  tern) ^ sen i le ' -  i n  a r a t h e r  f r e e  manner ,  assuming t h a t

s e n i l e  human be ings  a r e  s im p ly  "old  i n f a n t s , "  That  does n o t  seem to
43

be t h e  c a s e .  There  a r e  v a r i o u s  s o r t s  o f  s e n i l i t y  and though in  some

o f  t h e s e  s o r t s ,  t h e  v i c t i m  t e nds  to  confuse  p a s t  w i th  p r e s e n t ,  c h i l d ­

hood happenings  w i th  p r e s e n t l y  o c c u r r i n g  e v e n t s ,  i t  does n o t  seem to  

be t h e  c a s e  t h a t  th e  s e n i l e  l o s e  a s en s e  o f  s e l f  -  on t h e  c o n t r a r y ,  

th e y  ap p ea r  t o  be v e ry  e g o - c e n te r e d  -  and n o t  e g o - c e n te r e d  in  a way 

t h a t  one may d e s c r i b e  an i n f a n t  as  b e i n g ,  b u t  e g o -c e n te r e d  in  t h e  s ense  

o f  having a s t r o n g  co n c e p t io n  o f  what th e y  want and a concep tua l  d i s ­

r e g a rd  f o r  t h e  wants o f  o t h e r s ,  (T ha t  i s ,  n o t  l i k e  t h e  i n f a n t  who has 

i n s t i n c t u a l  s e l f - s a t i s f y i n g  d e s i r e s ,  b u t ,  p ro b a b ly ,  no c o n ce p t io n  o f  

"I w ant . "}

We th e n  can f u r t h e r  s p e c i f y  what  s o r t  o f  ' c a r i n g '  ab o u t  s t a t e s - o f -  

a f f a i r s  p r o t e c t a b l e  by r i g h t s  a c a n d i d a t e  must be c a p a b le  o f ;  I t  must 

be ca p a b le  o f  s u f f e r i n g  i f  t h e  s t a t e - o f - a f f a i r s  p r o t e c t e d  by t h a t  r i g h t

i s  d e n i e d ,  o r  i s  in  danger  o f  be ing  d en ied .

43
c , f , ,  A r th u r  Noyes and Lawrence C, Kolb,  C l i n i c a l  P s y c h i a t r y  

P h i l a d e l p h i a )  W, B,  Saunders Co . ,  1963) pp,  244-250.



CHAPTER V

SOME FURTHER REMARKS ABOUT ABORTION, INFANTICIDE, AND 

A FEW COMMENTS ABOUT THE RIGHTS OF FUTURE GENERATIONS

1* I n t r o d u c t o r y  Remarks.

The s u b j e c t s  o f  a b o r t i o n  and i n f a n t i c i d e  a r e  a p t  to  c a l l  up 

s t r o n g  emotional  responses  in  even the  c o o l e s t  o f  p h i l o s o p h i c a l  minds. 

Taking a s t a n c e  t h a t  permi ts  i n f a n t i c i d e  might  no t  have r e q u i r e d  a 

c e r t a i n  r e t i c e n c e  or  a f e e l i n g  t h a t  one i s  r e q u i re d  to  add d e f e n s i v e ,  

m i t i g a t i n g  s t i p u l a t i o n s  in  a n c i e n t  S p a r t a ;  bu t  somehow t h a t  r e t i c e n c e  

o r  s e t  o f  s t i p u l a t i o n s  seems n ece ss a ry  in  th e  20th  Century Western 

World.

The i n t u i t i o n s  o f  a s t r o n g  a n t i - a b o r t i o n i s t  d i f f e r  from those
1

o f  a determined p r o - a b o r t i o n i s t .  As Wertheimer p o in t s  o u t  , even the  

p r o - a b o r t i o n i s t ' s  i n t u i t i o n s  might  be s u b j e c t  to  change i f  wombs were 

t r a n s p a r e n t .  But th e  t r a n s p a re n c y  o r  opaqueness o f  a womb, o r  the  

cu tenes s  o f  an i n f a n t  a r e  n o t  s u f f i c i e n t  to  e s t a b l i s h  t h e  b a s i s  f o r  

a s c r i b i n g  o r  w i th h o ld in g  r i g h t s .  I mysel f  have used i n t u i t i o n s  in  t h i s  

t h e s i s  to  c a s t  doubt  on c e r t a i n  p o s i t i o n s ,  b u t  I hope t h a t  I have been 

s u c c e s s fu l  in bas ing  my f i n a l  arguments on reasons  r a t h e r  than  i n t u i t i o n s .

1
Roger Wertheimer,  "Understanding  the  Abort ion-Argument ,"  Problem 

o f  A b o r t io n , ed .  F e in b e rg ,  p.  49.
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One may ask.; "How can one p o s s i b l y  b e l i e v e  t h a t  i t  i s  n o t  prima

f a c i e  wrong to  k i l l  an i n f a n t ? "  But,  as  I have s a i d ,  above and as 
2

Hare p o i n t s  o u t ,  i n t u i t i o n s  d i f f e r .  And a l though  i n t u i t i o n s  a r e  o f t e n  

i n d i c a t i v e  o f  th e  p resence  o f  an unformed d e f e n s i b l e  argument,  they 

s t i l l  r e q u i r e  t h a t  argument to  su p p o r t  them.

All t h a t  I have concluded so f a r  compels me to  look a t  my c a t  with  

a cool p h i l o s o p h i c a l  eye and say t h a t  t h e r e  would be no th ing  prima f a c i e  

wrong w i th  my p a i n l e s s l y  k i l l i n g  i t  f o r  no r ea s o n .  The f a c t  t h a t  I 

could  no t  b r ing  mysel f  to  do so i s  n o t ,  f o r  me, s u f f i c i e n t  reason  to  

c la im  t h a t  i t  would be wrong to  do so ,  no m a t t e r  how s t ro n g  my f e e l i n g s  

to  th e  c o n t r a r y .

Abor t ion  and I n f a n t i c i d e .

This t h e s i s  i s  about  prima f a c i e  moral r i g h t s  o f  e n t i t i e s .  I 

have th roughou t  taken  a prima f a c i e  r i g h t  as  something t h a t  i s  op­

posed to  con seq u en t ia l  ism o f  c e r t a i n  s o r t s .  That  i s ,  t o  say t h a t  "A" 

has a r i g h t  to  x" i s  to  say  t h a t  A has a degree  o f  immunity to  con­

s e q u e n t i a l  i s t  arguments t h a t  would deny x t o  A. The immunity I speak 

o f  does n o t  n e c e s s a r i l y  inc lude  an o v e r - r i d i n g  du ty  o f  p a t e r n a l i s m  

in  c e r t a i n  ca se s  in which th e  consequences o f  honoring A's  r i g h t  to  

x would go a g a i n s t  A 's  own g o a l s ,  o r  A 's  own good. That

2
R. M. Hare,  "Abort ion and th e  Golden Rule ,"  Ph ilosophy and Pub l ic  

A f f a i r s  3 (S p r in g ,  1975).  H e re a f t e r  r e f e r r e d  to  simply  as  " H a re . "
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i s ,  i f  A h a s  a r i g h t  t o  x ,  t h e r e  a r e  a t  l e a s t  some c a s e s  In which we

cannot o r  should  no t  f o r c e  A to  t a k e  advantage  o f  h i s  r i g h t *

The s t a t e ,  p a r e n t s ,  the  p u b l i c  i n t e r e s t ,  f u t u r e  g e n e r a t i o n s  may 

each and a l l  have reasons  to  condone o r  no t  condone a b o r t i o n  a nd /o r  

i n f a n t i c i d e ,  and th e  k i l l i n g  o r  use o f  c e r t a i n  animals in v a r io u s  ways. 

The reasons  may o r  may no t  be j u s t i f i e d ,  b u t  I am concerned  w i th  none 

o f  t h a t  he re .

What I am concerned with  i s  whether  c e r t a i n  e n t i t i e s  t h a t  do not  

have th e  c a p a b i l i t y  o f  meeting the  requ i rem en ts  I th in k  a r e  n e c e ss a ry  

f o r  having a moral r i g h t  t o  l i f e ,  bu t  have th e  p o t e n t i a l  to  have t h a t

c a p a b i l i t y  can be s a i d ,  on t h a t  ground,  to  have a moral r i g h t  to  l i f e .

Going back to  th e  c a t e g o r i e s  o f  e n t i t i e s  I d i s t i n g u i s h e d  in 

Chapter  I ,  the  fo l lo w in g  seem to  be th e  s t r i c t  i m p l i c a t i o n s  about  t h e i r  

s t a t u s  in  r eg a rd  to  r i g h t s  accord ing  to  my co n c lu s io n s  so f a r :

1. Zygotes ,  F e tu s e s ,  I n f a n t s . On th e  assumption  t h a t  they  la c k

th e  r e q u i s i t e  concep tua l  c a p a b i l i t i e s  t o  have a concep t ion  o f  d e a t h ,  

or  to  hold dea th  in  d i s v a l u e ,  they  have no r i g h t  t o  l i f e .  However, 

they may have r i g h t s  in  two o t h e r  ways:

(a)  They may, depending on th e  degree  o f  consc iousness  

th e y  have deve loped ,  have r i g h t s  no t  to  have need le s s

p a in  o r  s u f f e r i n g  i n f l i c t e d  upon them -  i n c lu d in g  the

mental pain  t h a t  may accompany th e  f r u s t r a t i o n  o f  i n ­

s t i n c t u a l  d r i v e s .  For example,  i f  i t  i s  t r u e  t h a t  

i n f a n t s  have an i n s t i n c t i v e  " f e a r "  o f  p r e c i p i c e s ,  i t ,  

c e t e r i s  p a r i b u s , would be a v i o l a t i o n  o f  a r i g h t  o f  

an i n f a n t  t o  push i t  towards  a p r e c i p i c e  and th us  

cause  i t  t o  s u f f e r .
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(b)  Althoygh th e y  have no r i g h t  to  l i f e  acco rd ing  to  the  

s t r i c t  i m p l i c a t i o n s  o f  my c l a im s ,  a d e c i s i o n  may be made 

to  b r in g  them to  the  p o in t  a t  which th e y  w i l l  have a 

r i g h t  to  l i f e .  I f  t h a t  i s  th e  c a s e ,  then  they  may have 

o t h e r  r i g h t s  in  those  " fo rw ard - look ing"  senses  I have 

d e s c r ib e d  in Chapter  I .

2.  Minimal I .Q .  I d i o t s . On the  assumption  t h a t  they  h a v e n ' t  

t h e  c a p a b i l i t y  ( o r  even th e  p o t e n t i a l  c a p a b i l i t y )  t o  conce ive  o f  o r  

d i s v a l u e  d e a t h ,  th e y  have no r i g h t  to  l i f e .  However, as  long as they  

a r e  kep t  a l i v e ,  they  may have o t h e r  r i g h t s  depending on t h e i r  c a p a c i t y  

f o r  mental and phys ica l  s u f f e r i n g .

3.  Im b e c i l e s . Imbec iles  p robab ly  do have th e  r e q u i s i t e  cap ­

a b i l i t i e s  r e q u i r e d  to  have a r i g h t  to  l i f e .  ( c . f .  c r i t e r i a  used to  

d e f in e  ' i m b e c i l e '  accord ing  t o  2a)

4.  Insane  Adult  Humans o f  Normal I n t e l l i g e n c e . S ince th e y  have 

th e  conceptua l  c a p a b i l i t y  r e q u i r e d ,  th e y  do have a prima f a c i e  r i g h t  to  

l i f e .

5.  Animals. Most animals  a p p a r e n t ly  do n o t  have th e  r e q u i s i t e  

conceptua l  c a p a b i l i t i e s  f o r  p o sse ss io n  o f  a r i g h t  t o  l i f e  though ,  de­

pending on th e  degree  o f  consc iousness  t h e  animal p o s s e s s e s ,  a s  long 

as i t  i s  kept  a l i v e  i t  may have o t h e r  r i g h t s  -  i n c lu d in g  a r i g h t  to  

(weak) freedom. I must add a s t i p u l a t i o n  h e re :  The r e c e n t  r e s e a r c h  i n t o

"h ighe r"  p r im a te  behav io r  may p r e s e n t  us w i th  a problem ana logous  t o  t h a t

o f  a b o r t i o n  and i n f a n t i c i d e  o f  normal humans. I t  may be the  case  t h a t

some o f  th e s e  p r im a te s ,  w h i le  t h e y ,  in  a s t a t e  o f  n a t u r e ,  lack  the

r e q u i s i t e  c a p a b i l i t y  to  have a r i g h t  t o  l i f e ,  have th e  p o t e n t i a l  to  

a c q u i r e  the  a p p r o p r i a t e  concep ts  and v a lu es  o r  d i s v a l u e s .
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Some S t ipu la ted  D e f i n i t i o n s .

Since c e r t a i n  terms such as ' c a p a b l e '  and ' p o t e n t i a l  have taken  

on importance in  my d i s c u s s i o n ,  and in d i s c u s s i o n s  on a b o r t i o n  in 

g e n e r a l ,  l e t  me s t i p u l a t e  how I s h a l l  use some o f  th e s e  r a t h e r  fuzzy  

te rms:

Capable : Having th e  p r e s e n t  c a p a c i t y  o r  competence to  do o r  t h i n k  

something.  For example,  Gustave Leonhardt  i s  capab le  o f  s i g h t - r e a d i n g  

and p lay ing  a musical  s co re  t h a t  he has never seen b e f o r e .  He i s  a l ­

ready an accomplished m us ic ian .

I ,  however,  am n o t  capab le  o f  performing the  same t a s k  -  I can 

n e i t h e r  s i g h t - r e a d  s c o re s  nor  p la y  the  h a rp s i c h o r d .  P o t e n t i a l  and 

p o t e n t i a l  c a p a b i l i t y : However, I may be p o t e n t i a l l y  capab le  o f  p e r ­

forming th e  same t a s k .  I have t h e  p rope r  number o f  f i n g e r s ,  perhaps  

the  same s o r t  o f  c e r e b ra l  s t r u c t u r e  and,  given enough t r a i n i n g ,  p r a c t i c e ,  

and s tu d y ,  I may a c q u i r e  the  c a p a b i l i t y .

On th e  o t h e r  hand, my c a t  i s  n e i t h e r  capab le  o r  -  in  any r ea l  

sense  -  p o t e n t i a l l y  capab le  o f  per forming the  same t a s k .  My c a t  i s  i n ­

capab le  o f  doing so now and i t ,  by n a t u re  o f  i t s  phys ica l  s t r u c t u r e  

and c e r e b r a l  s t r u c t u r e ,  n e i t h e r  has th e  mental nor  phys ica l  p o t e n t i a l  

to  do so.  Degrees o f  p o t e n t i a l  c a p a b i l i t y : There can be degrees  o f  

p o t e n t i a l  c a p a b i l i t y ,  b u t  on ly  i f  t h e r e  e x i s t s  a p o t e n t i a l  in  the  

f i r s t  p l a c e .  That  i s ,  f o r  example,  my c a t  h a s n ' t  t h e  p o t e n t i a l  to  play  

the  h a rp s ic h o rd  and cannot  e v e r  ach ieve  even a degree  o f  c a p a b i l i t y  o r  

a degree  o f  p o t e n t i a l i t y .  However, I ,  having th e  p o t e n t i a l  may be a b l e  

t o  in c r e a s e  my p o t e n t i a l  w ith  p r a c t i c e  and s tu d y ,  u n t i l  my p o t e n t i a l  

merges w i th  my c a p a b i l i t y .  At what  p o i n t  my p o t e n t i a l  c a p a b i l i t y  be-
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comes an a c tu a l  c a p a b i l i t y  can on ly  be d ec ided ,  I  think.,  w i th  a t e s t  

o f  t h a t  c a p a b i l i t y .  That  i s ,  p r e s e n t  me w i th  a s c o r e  and a ha rp s ich o rd  

and s ee  what I can do.

Of course  t h e r e  a r e ,  in c e r t a i n  a r e a s ,  degrees  o f  c a p a b i l i t y :

S igh t  read ing  a s co re  and p lay ing  a ha rp s ich o rd  i s  one such a r e a .  There 

may be people who a r e  more capab le  o f  s i g h t - r e a d i n g  and p lay ing  than  

o t h e r s .  In o t h e r  a r e a s ,  i t  seems to  be t r u e  t h a t  e i t h e r  one has o r  

has no t  a c a p a b i l i t y  (perhaps  th e  term ' a b i l i t y '  f i t s  th e s e  s i t u a t i o n s  

b e t t e r )  and t h e r e  i s  no q u e s t i o n  o f  degree  o f  c a p a b i l i t y :  For example,  

one i s  e i t h e r  capab le  o r  in c ap ab le  o f  doing m u l t i p l i c a t i o n  o f  numbers 

up to  12 x 12. There seem to  be s i t u a t i o n s  in which,  u n l ik e  m u s ic ian ­

s h i p ,  t h e  t a s k  in  q u e s t i o n  i s  a c lo se d  t a s k ,  and so do n o t  admit  o f  

degrees  o f  c a p a b i l i t y .

3. Natural  Development and Abor t ion  and I n f a n t i c i d e .

Some have advanced th e  c la im  t h a t  normal z y g o te s ,  f e t u s e s ,  and

i n f a n t s  w i l l  normal ly o r  n a t u r a l l y  deve lop  i n t o  persons  ( i . e . ,  w i l l

e i t h e r  develop  in t o  moral a g e n t s ,  o r  develop i n t o  e n t i t i e s  t h a t  meet

th e  requ i rem en ts  I have s e t  f o r  p o sse ss io n  o f  a moral r i g h t  t o  l i f e . )

Thus, f o r  example,  Hare w r i t e s :  "There i s  th e  f a c t  t h a t  the  f e t u s  has

a very  good chance o f  t u r n i n g  i n t o  a normal a d u l t  i f  al lowed  to  develop
3

[emphasis mine] . . ."

And Tooley,  in  s e t t i n g  up an argument a g a i n s t  th e  r i g h t  o f  a po­

t e n t i a l  person to  have t h a t  p o t e n t i a l  a c t u a l i z e d ,  seems t o  ac c e p t  t h a t

3
I b i d . , p. 214.
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t h e  f e t u s "  . ., . w i l l  come to  have t h a t  p r o p e r ty  { " a c tu a l  personhood"]
4

in  th e  normal cou rse  o f  i t s  deve lopment."

Some have t r i e d  to  conc lude ,  on the  b a s i s  o f  t h e  c la im  about  

"normal" o r  " n a t u r a l "  development,  t h a t  the  z ygo te ,  f e t u s ,  and i n f a n t  

have a r i g h t  to  l i f e .  Arguments based on such an i n i t i a l  c la im  seem

flawed in many r e s p e c t s :  The argument i s ,  o f  co u r s e ,  a v e r s io n  o f  th e

"Humanness as a s u f f i c i e n t  c o n d i t i o n "  argument I have d i s c u s s e d  in 

Chapter  I ( c . f . ,  pp. 19-22 above) and ,  as  I have s t a t e d  t h e r e ,  cannot  

work f o r  a l 1 zygotes  and f e t u s e s .  The f a l l a c y ,  perhaps  coming from 

Aquinas,  might  be given  in  s y l l o g i s t i c  form:

Human Beings a r e  Rat ional  by Nature.

A (Zygote,  F e t u s ,  I n f a n t )  i s  a Human Being .

T h e re fo re  A i s ,  o r  w i l l  be,  r a t i o n a l .

There i s  t h a t  eq u iv o c a t io n  on 'human b e ing '  d i s c u s s e d  in  Chapter  I :  

Not every  member o f  th e  s p e c i e s  Homo sap iens  has th e  p o t e n t i a l  to  be 

r a t i o n a l  -  e . g . ,  c o n g e n i t a l  minimal I . Q. ,  i d i o t s .

Then t o o ,  as  I have d i s cu s s ed  in  Chapter  I ,  i f  one i s  t o  adhere  to  

a s t r i c t  moral agen t  th e o ry  o f  r i g h t s  p o s se s s io n  ( c . f . ,  pp. 27 ,  above) ,  

one must p r e s e n t  a f u l l - f l e d g e d  argument to  su p p o r t  th e  c la im  t h a t  

p o t e n t i a l  moral a gen t s  have th e  same moral r i g h t s .

F i n a l l y  -  and most im p o r ta n t ,  I b e l i e v e  a s t a t e m e n t  l i k e  t h a t  o f  

H a r e ' s ,  about  "a l lowing"  a f e t u s  to  deve lop ,  o r  any s i m i l a r  c la im  t h a t

4
Michael Tooley,  "Abort ion and I n f a n t i c i d e " ,  Problem o f  A bor t ion ,

P. 79.
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even a normal z y g o te  o r  f e t u s  o r  I n f a n t  w i l l  no rm al ly  o r  n a t u r a l l y  

develop  i n t o  an e n t i t y  t h a t  has  t h e  concep tua l  c a p a b i l i t i e s  r e q u i s i t e  

f o r  p o s s e s s io n  o f  a r i g h t  to  l i f e ,  i s ,  a t  t h e  l e a s t ,  d e b a t a b l e .

The development o f  human be ings  i s  n o t  l i k e  t h e  development o f  

amoebas. When amoebas rep roduce  th rough  f i s s i o n ,  th e  immediate r e s u l t  

a r e  two f u l l - f l e d g e d  amoebas.  On th e  o t h e r  hand,  t h e  human zygote  

must  go th rough  a long and complex developmenta l  p ro c e s s  b e f o r e  i t  be­

comes a moral a g e n t ,  o r  an e n t i t y  ca p a b le  o f  meeting  th e  c r i t e r i a  I 

have s e t  f o r  p o s s e s s io n  o f  a r i g h t  to  l i f e .  That  p ro c e s s  o f  d ev e lo p ­

ment w i l l  n o t  j u s t  " n a t u r a l l y "  happen,  o r  s imply  t a k e  p l a c e  i f  th e  

f e t u s  i s ,  in  H a r e ' s  words,  "a l lowed t o  d e v e l o p . "  Even i f  we a l lo w  

t h a t  t h e  normal zygo te  o r  f e t u s  w i l l  " n a t u r a l l y "  develop  i n t o  a v i a b l e  

i n f a n t  i f  " l e f t  t o  deve lop"  in  th e  womb, th e  born i n f a n t  w i l l  n o t  

" n a t u r a l l y "  deve lop  i n t o  ( t o  use  H a r e ' s  words a g a in )  "a normal a d u l t . "

A baby l e f t  t o  i t s  own d e v i c e s ,  l e f t  u n a t t e n d e d  o r  on a d o o r s te p  

w i l l  s im ply  n o t  t u r n  i n t o  a "normal a d u l t . "  Unless someone p ic k s  i t  

up ,  c a r e s  f o r  i t ,  and feeds  i t ,  i t  w i l l  " n a t u r a l l y "  d i e .  While t h i s  

d i s c u s s i o n  i s  moving towards  q u e s t i o n s  o f  a c t s  o f  commission and a c t s  

o f  o m is s io n ,  which I would p r e f e r  to  a v o i d ,  i t  seems c l e a r  t h a t  very  

a c t i v e  i n t e r v e n t i o n  i s  needed - n o t  t o  k i l l  t h e  i n f a n t ,  b u t  t o  keep i t  

a l i v e .  More a c t i v e  i n t e r v e n t i o n  i s  r e q u i r e d  to  t u r n  t h e  v i a b l e  f e t u s  

o r  t h e  i n f a n t  i n t o  a sane  a d u l t .  An i n f a n t  k ep t  in  i s o l a t i o n  and 

s imply  fed  w i th  i t s  p h y s ica l  needs a t t e n d e d  t o ,  w i l l  n o t  t u r n  i n t o  a 

"normal a d u l t . "  There i s  a need to  s o c i a l i z e  and e d u c a te  i t  b e f o r e  

i t  can have i t s  p o t e n t i a l  f o r  personhood r e a l i z e d .



168.

4 .  Harm to  t h e  Unborn.

There  have been arguments p r e s e n t e d ,  perhaps  most  no tewor thy  t h a t  
5

o f  H a r e ' s  t h a t  a t t e m p t  t o  show t h a t  a b o r t i o n  i s  a prima f a c i e  harm, 

o r  d e p r i v a t i o n ,  t o  th e  unborn.

H a r e ' s  argument i s  framed in t a l k  o f  d u t i e s  r a t h e r  than  in  terms 

o f  r i g h t s ,  b u t  s i n c e  I have taken  a p a r t i a l  r i g h t - d u t y  c o r r e l a t i v i t y  

p o s i t i o n  (That  i s ,  t h a t  a du ty  to  A n o t  t o  cause  A harm o r  s u f f e r i n g  

does e n t a i l  a co r re s p o n d in g  r i g h t  o f  A n o t  to  be harmed o r  caused  

s u f f e r i n g ) ,  I t h i n k  I may deal  w i th  h i s  argument w i th o u t  s e r i o u s  

d i s t o r t i o n  o f  e i t h e r  h i s  o r  my p o s i t i o n s .

Summarily, H a re ' s  argument i s  a c l e v e r  v e r s io n  o f  an a p p l i c a t i o n  o f  

the  Golden Rule .  H a r e ' s  c la im  i s  s imply  t h a t  j u s t i c e  and f a i r n e s s  r e ­

q u i r e  t h a t  "we do unto  o t h e r s  what  we a r e  g la d  was done unto  u s . "  From 

t h i s  i n i t i a l  c l a i m ,  he d e r i v e s  th e  fo l l o w in g  argument:

1.  Most peop le  a r e  g la d  t h a t  th e y  were made o r  "a l lowed t o  become 

to  become" p e r s o n s .

2 .  T h e r e f o re  ( fo l l o w in g  from th e  Golden Rule and ( 1 ) ,  t h e r e  i s  a 

du ty  to  "a l low"  normal z y g o t e s ,  a t  l e a s t ,  f e t u s e s ,  and i n f a n t s ,  t o  be ­

come p e r s o n s .

3 .  Moreover,  n o t  t o  do so would be t o  d e p r i v e  o r  harm t h e  unborn ,  

s in c e  we a r e  d e p r i v i n g  "them" (shock q u o te s  mine) o f  what we o u r s e l v e s  

en joy  abou t  l i f e .

5
Hare.
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6
In S e c t io n  V I I I  o f  fits pape r  , Hare p r e s e n t s  some p o s s i b l e  l o g i c a l  

o b j e c t i o n s  to fils c l a im s  and i t  i s  t h o s e  s o r t s  o f  o b j e c t i o n s  t h a t  I 

would l i k e  t o  comment a b o u t .  The ge n e ra l  o b j e c t i o n  t h a t  Hare h im s e l f  

g iv e s  i s  t h a t  " ,  , . a l o g i c i a n  might  o b j e c t  t h a t  t h e s e  p o t e n t i a l  pe r sons  

do n o t  e x i s t ,  and can n o t  be i d e n t i f i e d  o r  i n d i v i d u a t e d  and t h e r e f o r e  c a n ­

n o t  be t h e  o b j e c t s  o f  d u t i e s .  I f  I had p u t  my own view in  terms o f

r i g h t s  or  i n t e r e s t s ,  t h e  same o b j e c t i o n  could  be ex p re s s e d  by say ing  t h a t
7

o n ly  a c t u a l  peop le  can have t h e s e . "

In r e p l y ,  Hare w r i t e s  in p a r t :

This  i s  o b v io u s ly  a ve ry  p e r p l e x in g  m a t t e r ,  and 
needs much more d i s c u s s i o n .  All I can hope to  do 
here  i s  t o  c a s t  doubt  on th e  as sumption  t h a t  some 
people  a c c e p t  w i th o u t  q u e s t i o n ,  v i z .  t h a t  one cannot  
harm a person  by p r e v e n t in g  him from coming i n t o  
e x i s t e n c e .  T rue ,  he does n o t  e x i s t  t o  be harmed; 
and he i s  n o t  d ep r ive d  o f  e x i s t e n c e ,  in  t h e  sen s e  o f  
having i t  taken  away from him, though he i s  den ied  
i t .  But i f  i t  would have been a good f o r  him t o  
e x i s t  (because  t h i s  made p o s s i b l e  th e  goods t h a t ,  
once he e x i s t e d ,  he was a b l e  t o  e n j o y ) ,  s u r e l y  i t  was 
a harm t o  him n o t  to  e x i s t ,  and so n o t  be a b l e  t o  
en joy  t h o s e  goods .  He d id  n o t  s u f f e r ,  b u t  t h e r e  was 
enjoyment t h a t  he cou ld  have had and d id  not .®

6
I b i d . ,  p.  219.

7
Ib i d .

8
I b i d . ,  p .  221,
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There i s  an o ld  j o k e ,  which may have more t o  i t  than  I q u o te  h e r e ,  

bu t  what  I q u o te  h e r e  f s  t h e  cogen t  p a r t ;  C o nve r sa t ion :  A ( t o  B): "Do 

you have a b r o t h e r ? " ;  B: "No." A: "Well f f  you had a b r o t h e r  would he 

l i k e  cheese?"

Having r e c e iv e d  a l a r g e  supp ly  o f  good B r ie  I may, w h i l e  e a t i n g  i t ,

lament t h e  f a c t  t h a t  I h a v e n ' t  f i v e  c h e e s e - l o v in g  b r o t h e r s  in  e x i s t e n c e

to  e n jo y  t h e  c h e e s e ,  b u t  how could  I say  t h a t  f i v e  im aginary  b r o t h e r s

a r e  be ing  d e p r i v e d ,  o r  s u f f e r i n g ,  o r  harmed,  o r  m iss ing  a n y t h in g ?  I t

perhaps  would be a good t h i n g  i f  t h e r e  were f i v e  b r o t h e r s  around to

en joy  th e  cheese  b u t ,  g iven  t h a t  t h e r e  a r e  n o t ,  I am n o t  d e p r i v i n g  them,

harming them, o r  c a u s in g  them s u f f e r i n g  by no t  s h a r in g  my e x i s t e n t  cheese
«

w ith  them.

Hare h im s e l f  p o i n t s  o u t  t h e  p o s s i b l e  o b j e c t i o n  t h a t  a person  must be 

an a c t u a l  person  in  o r d e r  t o  be harmed,  d e p r i v e d ,  and so on;  b u t  then 

a t t e m p t s  to  answer t h e  o b j e c t i o n  w i t h ,  what  to  me, seems a c i r c u l a r  

argument:

Is  i t  th e n  n o n a c t u a l i t y ?  C e r t a i n l y  no t  
p r e s e n t  n o n a c t u a l i t y .  We can do harm t o  and 
wrong f u t u r e  g e n e r a t i o n s  by us ing  up th e  w o r l d ' s  
r e s o u r c e s  . . . 9

We can harm f u t u r e  g e n e r a t i o n s  i f  t h e r e  w i11 be f u t u r e  g e n e r a t i o n s ,  

b u t  to  say  t h a t  we can harm them by r e f u s i n g  to  b r in g  them i n t o  e x i s t e n c e

9
Ib id ., p. 220.



s imply  r e p e a t s  Cas Hare does  l a t e r  in  t h e  same paragraph! ,  what  Hare, 

wants  to  conclude* Hare seems t o  s im p ly  d i v i d e  a c t i o n s  Cor n o n a c t io n s )

in t o  two s o r t s  -  ( l j  Those t h a t  b e n e f i t .  (2]  Those t h a t  harm, and a l low s

f o r  no a c t i o n  o r  non ac t io n  t h a t  might  be m o ra l ly  n e u t r a l .

Perhaps th e  u n d e r ly in g  d i f f i c u l t y  w i th  H a r e ' s  argument i s  a hidden 

u t i l i t a r i a n i s m .  Thus,  he speaks  o f ,  f o r  example,  " i t  would have been 

good f o r  him t o  e x i s t "  ( s ee  q u o t a t i o n  on p.  169 a b o v e . )  [emphasis  m ine ] ,

and from t h a t ,  concludes  t h a t  t h e r e f o r e  " s u r e l y  i t  was a harm to

[emphasis  mine] him n o t  to  e x i s t ,  and so n o t  be a b l e  to  en joy  th o s e  goods.

The argument seems t o  begin w i th  a ( u t i l i t a r i a n )  c l a im  t h a t  we have 

a d u ty  t o  produce en joyment,  o r  enjoyment o f  goods ,  in  t h e  world  -  n o t  

t h e  enjoyment o f  goods o f  any p a r t i c u l a r  p e r s o n ,  b u t  j u s t  " en jo y m e n t .1, 

[ I m p l i c i t  in H a r e ' s  c l a im  i s  t h a t  t h e  c a p a b i l i t y  o f  enjoyment  o f  t h e  

goods o f  l i f e  be longs  on ly  t o  humans.] I f  t h a t  i s  t h e  c a s e ,  then  Hare 

canno t  j u s t i f i a b l y  go on to  say  ( c . f .  my comments abou t  u t i l i t a r i a n i s m  

in  C hap te r  I .  p.  40 ) t h a t  " s u r e l y  i t  was a harm t o  him . . . "  s i n c e ,  

t o  r e p e a t ,  t h e  u t i l i t a r i a n  du ty  i s  n o t  d i r e c t e d  to  i n d i v i d u a l s ,  b u t  to  

th e  p ro d u c t io n  o f  "good" i t s e l f ,  o r  t h e  l e s s e n i n g  o f  " e v i l "  i t s e l f .

5 .  However, perhaps  we can frame H a r e ' s  argument in  r i g h t s - l a n g u a g e .

Hare c o u l d ,  p e rh a p s ,  be t aken  as s ay ing  t h a t  a l th o u g h  th e  f e t u s ,  z y g o te ,  

o r  i n f a n t  has no r i g h t  t o  l i f e ,  i f  we somehow plug r i g h t s  i n t o  u t i l i ­

t a r i a n i s m  we can c l a im  t h a t ,  a s  a p o t e n t i a l  p e r s o n ,  the  f e t u s  has a 

w e l f a r e  r i g h t  t o  be tu rn e d  i n t o  a person  w i th  a r i g h t  to  l i f e .  That  i s ,  

w i t h i n  t h e  c o n t e x t  o f  what  I have so f a r  c la imed  in  t h e  body o f  t h i s  

d i s s e r t a t i o n  -  n o t  r e q u i r i n g  moral agen thood o r  any s i m i l a r  c a p a c i t y  f o r  

t h e  p o s s e s s io n  o f  any r i g h t ,  perhaps  t h e  e n t i t y  has a w e l f a r e  r i g h t  to
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have U s  p o ten tia l c a p a b ility  to  have th e r e q u is ite  concepts for  a r ig h t  

to  l i f e ,  actualized*

Two r i g h t s  may be in  q u e s t i o n  h e r e :  Cl I There may be a w e l f a r e  

r i g h t  t o  b r i n g  t h e  e n t i t y  t o  a c o n d i t i o n  in  which i t  has t h e  concep tua l  

c a p a c i t y  t o  v a lu e  l i f e  and d i s v a l u e  d ea th  a n d / o r ,  (2) There  may be a 

w e l f a r e  r i g h t  t h a t  th e  e n t i t y  p o s s e s s e s  to  b r in g  i t  f u r t h e r  -  t o  a p o i n t  

where i t  n o t  o n ly  has t h e  r e q u i s i t e  c a p a c i t y  t o  d i s v a l u e  d e a t h ,  b u t  t o  a 

p o i n t  a t  which i t  a c t u a l l y  does d i s v a l u e  d e a th .

To (1) -  t h a t  t h e  z y g o t e ,  f e t u s ,  i n f a n t  may have a w e l f a r e  r i g h t  to  

have i t s  p o t e n t i a l  developed  to  a p o i n t  a t  which i t  has t h e  concep tua l  

c a p a c i t y  t o  v a lu e  l i f e  and d i s v a l u e  d e a t h :  F i r s t ,  i t  i s  im p o r ta n t  t o  no te  

t h a t  i f  t h e r e  were such a r i g h t  o f  t h e  e n t i t y ,  i t  would have t o  be a 

w e l f a r e  r i g h t  -  a r i g h t  t h a t  b e n e f i t s  t h e  p o s s e s s o r  w i th  o r  w i t h o u t  i t s  

c o n s e n t ,  and imposes some du ty  on o t h e r s  t o  e n s u re  t h a t  t h e  e n t i t y  g e t s  

th e  b e n e f i t  o f  t h a t  r i g h t ,  whether  o r  n o t  th e  e n t i t y  i s  c a p a b le  o f  r e ­

q u e s t i n g  t h a t  b e n e f i t .  Second -  r e a l l y  a c l a r i f i c a t i o n  o f  t h e  p r e c e d in g ,  

t h e  q u e s t i o n  i s  whether  t h e r e  i s  a d i r e c t  du ty  t o  t h e  z y g o t e ,  f e t u s ,  o r  

i n f a n t  to  b r in g  i t  t o  t h a t  c o n d i t i o n  ( i . e . ,  in  which i t  w i l l  have the  

a p p r o p r i a t e  concep tua l  c a p a c i t i e s ) .

The answer i s  r e v e a l e d  in  my o b j e c t i o n s  t o  H a r e ' s  argument and my 

p rev ious  arguments ( s ee  Chap te r  1, 23 - 2 5 . )  abou t  " fo rw a rd - lo o k in g  r i g h t s . "

th e  e n t i t y  i s  a l lowed t o  l i v e ,  then  i t  might  b e n e f i t  by having  th o s e  

concep tua l  c a p a c i t i e s  developed  and -  perhaps  -  w i l l  s u f f e r  i f  t h e  capa ­

c i t i e s  a r c  n o t  deve loped .  (As would th e  f e t u s  who, a f t e r  a d e c i s i o n  i s  

made tc  "a l low"  him t o  become an a d u l t  w i l l  p robab ly  s u f f e r  as  an a d u l t  

i f  h i s  eyes  were to  be removed o r  n o t  te nded  to  d u r in g  h i s  f e t a l  and 

i n f a n t . s t a g e s  o f  l i f e . ) *
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However, i f  t h e  zygo te ,  f e t u s ,  i n f a n t ,  o r  -  p e rhaps ,  young chim­

panzee,  i s  f a i l e d ,  then  t h e r e  w i l l  be no e n t i t y  in  e x i s t e n c e  t h a t  w i l l  

s u f f e r  o r  b e n e f i t  from th e  presence  o f ,  o r  l a c k  o f ,  t h e  r e q u i s i t e  c a ­

p a c i t i e s .  And t h e r e  seems to  be no such prima f a c i e  du ty  no t  to  k i l l  

such e n t i t i e s ,  o r  l e t  them d i e ,  in  th e  e a r l i e r  s t a g e s  o f  t h e i r  e x i s t e n c e .

To (2) -  t h a t  the  zygo te ,  f e t u s ,  i n f a n t  ( o r ,  aga in  perhaps chim­

panzee) may have a w e l f a r e  r i g h t  to  be t a u g h t  o r  convinced t h a t  dea th  

i s  o f  d i s v a l u e ,  t h e r e  i s  n o t  much o f  no te  t h a t  I can say .  We should 

n o t i c e  t h a t  t h i s  r i g h t ,  i f  t h e r e  i s  one,  i s  a l s o  a w e l f a r e  r i g h t ,  and i s  

p a r a s i t i c  on presumpt ive w e l f a r e  r i g h t  ( 1 ) .  Most persons  w i l l ,  in the  

n a t u r a l  course  o f  t h e i r  l i v e s ,  come to  va lue  l i f e  and d i s v a l u e  d ea th .

I f ,  however, a person has the  c a p a c i t y  to  weigh th e  va lue  o f  l i f e  a g a i n s t  

t h e  d i s v a l u e  o f  dea th  and can r a t i o n a l l y  and v o l u n t a r i l y  dec ide  f o r  an 

Epicurean p o s i t i o n ,  o r  a s u i c i d a l  p o s i t i o n  then  t h e r e  seems t o  be no 

compell ing  arguments to  su p p o r t  a p o s i t i o n  o f  "brainwashing"  him in t o  

f e a r i n g  o r  d i s v a l u i n g  d e a th .  (See Chapter  I I I ,  pp. 94-98 above) .

Though , as  I have i n d i c a t e d  (Chapter  I I I ,  pp.  96-97 ) ,  t h e r e  a r e  

u s u a l l y  compel l ing reasons  no t  to  t a ke  th e  chance t h a t  h i s  p o s i t i o n  i s  

r a t i o n a l  a n d / o r  s t e a d f a s t ,  and "a id"  him in  h i s  dea th .
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APPENDIX

Harm to  t h e  Unborn and to  Futu re_G enera t ions  -  Some O b jec t ions  to  
" P e r s o n - A f f e c t in g 11 Theor ies  and R ep l ie s  to  those  O b jec t ions

I w i l l  on ly  sk e tc h  o u t  a few f u r t h e r  remarks about  th e  r i g h t s  o f ,

and harm t o ,  the  unborn and to  f u t u r e  g e n e r a t i o n s ;  F i r s t ,  t o  g ive  some

h i n t  o f  some o f  th e  nuances and i n t r i c a c i e s  about  th e  t a k in g  on o f

o b l i g a t i o n s  t h a t  fo l lo w  from the  claims  made in  t h i s  t h e s i s  and,  second,
1

t o  answer some o b j e c t i o n s  r a i s e d  by P a r f i t  and o th e r s  to  th e  s o r t  o f  

th e o ry  I have embraced in t h i s  t h e s i s .

Fu ture  g e n e r a t i o n s  o f  r i g h t s  p o s s e s s o r s  a r e  composed o f  in d iv id u a l  

r i g h t s  p o s se s s o r s  and (from what I have concluded) th o se  i n d i v i d u a l s  do 

n o t ,  in  f a c t ,  have r i g h t s  a g a i n s t  me i f  I do no t  choose to  countenence  

t h e i r  coming in t o  being and i f  I am c o n s i s t e n t  in t h a t  cho ice  in both  

word and a c t i o n .

However, t h e r e  a r e  s u b t l e  ways by which one can p ic k  up such 

o b l i g a t i o n s  -  s u b t l e  ways by which I could  countenence  the  p roduc t ion  

o f  f u t u r e  g e n e r a t i o n s  o f  i n d i v i d u a l s  and thus  g iv e  them ' f o r w a rd - l o o k in g '  

r i g h t s  ( s ee  pp. 24-26 and p.  155 above) a g a i n s t  me, a l though  such i n d i ­

v id u a l s  do not  now in  f a c t  e x i s t .  Suppose,  f o r  example,  I am 30 y e a r s  

o l d ,  expec t  to  l i v e  to  70 and expec t  no t  only  th e  p r o b a b i l i t y  o f  war 

in  my l i f e t i m e ,  b u t  a l s o  expec t  and d e s i r e  t h a t  t h e r e  w i l l  e x i s t  a

1
See ,  f o r  example,  Glover,  op.  c i t . ,  pp. 66-68.
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g e n e r a t i o n  o f  18 y ea r~ o ld s  w i l l i n g ,  o r  a t  l e a s t  a b l e ,  to  g i v e  t h e i r  

l i v e s  o r  energy  to  p r o t e c t  me in  my n e a r - d o t a g e .  Or suppose t h a t  I 

expec t  and d e s i r e  t h a t  t h e r e  w i l l  be a g e n e r a t i o n  o f  n o n - s e n i l e  d o c to rs  

to  c a r e  f o r  me in my o ld  age .  I t  would seem t h a t  I have -  i f  I make 

a c la im  t h a t  those  d e s i r e s  and e x p e c t a t i o n s  w i l l  be s a t i s f i e d  -  coun- 

tenenced  th e  p ro d u c t io n  o f  f u t u r e  g e n e r a t i o n s  and members o f  t h a t  

g e n e r a t io n  have ' f u t u r e - l o o k i n g *  r i g h t s  a g a i n s t  me a l though  th e y  do not  

now in  f a c t  e x i s t .

That  i s ,  t h e  s i t u a t i o n  o f  persons  no t  y e t  in e x i s t e n c e  i s  p a r a l l e l  

to  t h a t  o f  the  z ygo te ,  f e t u s ,  o r  i n f a n t  now in e x i s t e n c e  in  rega rd  to  

t h e i r  r i g h t s - s t a t u s :  I may choose t o  b r ing  them in t o  personhood and,  

in doing so ,  p ic k  up o b l i g a t i o n s  towards them but  ( s ee  pp. 172-173 above . )  

I may change my mind b e fo re  they  have reached the  p o i n t  a t  which they  

have s t a r t e d  to  a c q u i r e  r i g h t s  and ,  in  r e f u s in g  t o  co n t in u e  th e  p rocess  

o f  b r in g in g  them i n t o  personhood,  d i s s o l v e  my o b l i g a t i o n s  towards them.

This approach p a r t i a l l y  c u t s  th rough  the  s o r t  o f  o b j e c t i o n  r a i s e d
2

by P a r f i t  and thought  o f  by Glover as a c o n c lu s iv e  argument a g a i n s t
3 . 4

any " P e r so n -A f fe c t in g "  th e o ry  (which would inc luded  mine ) .  Thus Glover

2
I b i d . ,  pp.  67-68.

3
I b id .

4
That  i s ,  a th e o ry  t h a t  cl aims t h a t  every  du ty  im p l ie s  a c o r r e ­

sponding r i g h t  ' r e s i d i n g '  in an i n d i v i d u a l .  My c la im  i s  a b i t  weaker 
than  t h a t ;  i . e .  eve ry  du ty  o f  fo rb e a ra n c e  im pl ie s  a c o r r e l a t i v e  r i g h t ,  
e t c .  But to  avo id  i s s u e s  o f  omiss ion and commission,  I w i l l  no t  
q u ib b l e  h e r e .
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o ffe r s  a version o f P arfit^s objection;

Suppose t h e r e  a r e  two medical programmes between 
which a h e a l t h  a u t h o r i t y  w i th  l i m i t e d  funds must 
choose.  In th e  f i r s t  programme, m i l l i o n s  o f  
women would be t e s t e d  du r ing  pregnancy and those  
found to  have an  i l l n e s s  which would handicap  t h e i r  
c h i l d r e n  would be cured .  In the  second programme, 
m i l l i o n s  o f  women would be t e s t e d  b e fo re  becoming 
p regnan t  and th ose  found to  have an i l l n e s s  which 
would handicap t h e i r  c h i l d r e n  would be warned to  
postpone c o n c e p t i o n . 5

The G l o v e r - P a r f i t  c la im  i s  t h a t ,  under a " P e r so n -A f fe c t in g "  th e o r y ,

t h e r e  would be no th ing  wrong with  f a i l i n g  to  adopt  th e  second program -

anyone born handicapped i f  the  second program i s  no t  adopted cannot

c la im  they  had been wronged by f a i l u r e  to  adopt  the  program, f o r  i f  i t

had been adop ted ,  they  would no t  have been born .  Yet,  c la ims  Glover,

"Those o f  us who t h i n k  t h e r e  i s  as s t r o n g  a c a s e  f o r  adop t ion  o f  th e

second program as t h e r e  i s  f o r  adop t ing  the  f i r s t  have to  abandon the
6

p e r s o n - a f f e c t i n g  r e s t r i c t i o n . "

The ca s e  as p r e s e n te d  seems unduly c o m p l ica ted ,  so I s h a l l  s i m p l i f y  

i t  in a way t h a t ,  I t h i n k ,  r e t a i n s  th e  e s s e n s e  o f  th e  G l o v e r - P a r f i t  

c l a im :  Let  us assume th e  second program has been adop ted .  A, a woman 

o f  sound mind but  having th e  handicapping  i l l n e s s ,  i s  warned t o  p o s t ­

pone her  pregnancy,  bu t  r e f u s e s  to  do so .  (Under my c la im s  she has

G lover ,  op.  c i t . ,  pp.  67-68.

I b i d . ,  p. 68.
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a l r e a d y  p icked  up p o s s i b l e  o b l i g a t i o n s , !  A c h i l d ,  "EL", i s  born to  he r .

B i s  handicapped and B wants t o  hold  A c u l p a b l e .  Under th e  Glover-  

P a r f i t  c la im s  about  P e r s o n -A f fec t in g  t h e o r i e s ,  in  th e  c o n te x t  o f  such 

t h e o r i e s ,  B has no j u s t  cause to  blame A nor can A be held  blameworthy 

s i n c e ,  i f  she had heeded th e  warning and postponed h e r  pregnancy,  B 

would n o t  have been born .  That  r e s u l t  -  t h a t  B has no c la im  a g a i n s t  A - 

seems c o u n t e r - i n t u i t i v e  and y e t  seems to  be a n ece s s a ry  e n t a i lm e n t  o f  

p e r s o n - a f f e c t i n g  t h e o r i e s .

But i t  appears to  me t h a t  my v e r s io n  o f  a p e r s o n - a f f e c t i n g  th e o ry  - 

one t h a t  in c lu d es  the  p o s s i b i l i t y  o f  ' f u t u r e - l o o k i n g '  r i g h t s  -  can ,  in  

f a c t ,  handle  t h a t  d i f f i c u l t y :  I f  A under took th e  o b l i g a t i o n  o f  b r in g in g  

a person in t o  being th e n ,  in  u nder tak ing  th e  o b l i g a t i o n  and in c a r ry i n g  

th rough w i th  th e  i n t e n t i o n  o f  b r in g in g  a person i n t o  be ing ,  A has i n ­

cu r red  c e r t a i n  o b l i g a t i o n s  and t h a t  person h a s ,  in  f a c t ,  some f u t u r e -  

looking  r i g h t s  a g a i n s t  A. Thus A h a s ,  in  f a c t ,  b rough t  harm upon B.

However, P a r f i t  may r e p l y  t h a t  t h a t  s o l u t i o n  w i l l  no t  work: In a 

r ig h t s - f r am ew o rk ,  in  o rd e r  to  say t h a t  a r i g h t  has been v i o l a t e d  and 

( in  the  case  o f  v i o l a t i o n  o f  a n e g a t iv e  r i g h t ,  a t  l e a s t , )  harm has been 

i n f l i c t e d  , t h e r e  must be an a l t e r n a t e  s t a t e - o f - a f f a i r s  in  which the  

same person would have e x i s t e d  and cou ld  have been b e t t e r  o f f  ( i . e . ,  n o t  

harmed) in  o r d e r  to  say t h a t  person had been harmed. In t h i s  s o r t  o f  

s i t u a t i o n ,  where the  a l t e r n a t i v e  to  "harm" would have been n o n - e x i s t e n c e ,  

the  r i g h t s - t h e o r i s t  cannot  even speak o f  harm having been i n f l i c t e d  s in c e  

t h e r e  could  n o t  have been an a l t e r n a t e  s t a t e - o f - a f f a i r s  in which t h a t  

person  would e x i s t  and would be b e t t e r  o f f .

Although I b e l i e v e  t h e r e  a r e  under ly ing  metaphys ica l  d i f f i c u l t i e s  

w ith  P a r f i t ' s  c l a im ,  I t h i n k  t h a t  even igno r ing  th e s e  i s s u e s ,  P a r f i t ' s



178.

o b j e c t i o n s  can be d e a l t  with, vd.th.in a r ig h t s - f r am ew o rk .

The imaginary c a s e  he p r e s e n t s  v e r y  much p a r a l l e l s  some a c tu a l

c a se s  t h a t  have been brought to  the  c o u r t s  -  t h e  s o - c a l l e d  ' a c t i o n s  f o r  
7

wrongful l i f e ' .  The p a r t i c u l a r  case  t h a t  most c l o s e l y  resembles  an

i n s t a n c e  in which th e  second im aginary  medical  program (see  q u o t a t i o n ,
8

p. Z above] f a i l e d  to  be adopted  i s  Glei tman v.  Cosgrove.  The s i t u ­

a t i o n  was th e  fo l l o w in g :  A p reg n an t  woman who had c o n t r a c t e d  r u b e l l a  

had c o n s u l t e d  a d o c t o r .  The d o c to r  a s s u re d  her  (wrongly) t h a t  t h e r e  

was no danger to  th e  f e t u s  and f u r t h e r ,  n e g le c te d  to  recommend a 

t h e r a p e u t i c  a b o r t i o n .  The c h i l d  was born with  s e v e re  handicaps and 

sued the  p h y s ic i a n .

The cour*- ru le d  a g a i n s t  th e  p l a i n t i f f  on grounds resembling  

P a r f i t ' s  -  t h a t  g iven t h a t  th e  only  a l t e r n a t i v e  would have been the 

p l a i n t i f f ' s  n o n -e x i s t e n c e  and t h a t ,  in  th e  c o u r t ' s  o p in i o n ,  i t  would 

have been im poss ib le  to  a s c e r t a i n  th e  va lue  o f  n o n - e x i s t e n c e ,  as  opposed

t o  e x i s t e n c e  w i th  h a n d ic a p s ,  no damages could  be de termined .
9

As a commentary in th e  Minnesota Law Review p o in t s  o u t ,  i t  seems 

i n t u i t i v e l y  c l e a r  t h a t  harm was i n f l i c t e d  and t h a t ,  i f  the  c o u r t  was 

c o r r e c t  in  i t s  r e a s o n in g ,  s e r i o u s  d i f f i c u l t i e s  a r e  posed f o r  t o r t  law.

7
See Minnesota Law Review, Vol. 55,  No. 1 (1970) ,  "A Cause of  

Action f o r  'Wrongful L i f e ' :  A Sugges ted  A n a l y s i s , "  in  Problem o f  
A b o r t io n , F e inbe rg ,  ed.

8
Ib id . ,  pp. 170-171.

9
Ibid.



179.

In r ega rd  to  a more genera l  moral r i g h t s  -  framework,  t h i s  c onc lu s ion

poses s e r io u s  d i f f i c u l t i e s  f o r  a p e r s o n - a f f e c t i n g  t h e o r y . )

However, as  t h e  commentary a r g u e s ,  i t  i s  no t  c l e a r  t h a t  th e  c o u r t

was c o r r e c t  in i t s  conc lu s ion  t h a t  damages could  n o t  be a s c e r t a i n e d  and

t h a t  recompense could no t  be de te rm ined .  There seem to  be two p o s s i b l e

s o l u t i o n s  w i th i n  the  c o n t e x t  o f  r i g h t s - t h e o r y :  The f i r s t  poses some

d i f f  c u l t  em p i r ica l  problems bu t  seems,  n e v e r t h e l e s s ,  a v i a b l e  s o l u t i o n :

In s tead  o f  t r y i n g  to  weigh th e  va lue  o f  n o n - e x i s t e n c e  a g a i n s t  th e  va lue

o f  a handicapped e x i s t e n c e ,  th e  c o u r t  could weigh th e  va lue  o f  what

would have been a normal,  non-handicapped e x i s t e n c e  a g a i n s t  th e  n e g a t iv e

value  o f  a handicapped e x i s t e n c e .  As t h e  commentary s a y s :  "The problem

is  then  s i m i l a r  to  de te rm in ing  th e  va lue  o f  a whole arm as compared with

t h e  va lue  o f  an amputated arm o r  the  problem o f  determing what amount o f

pain and s u f f e r i n g  an in d iv id u a l  has endured and to  what e x t e n t  he should  
10

be compensated ."  and "Such a s t a n d a rd  might  invo lve  a comparison be ­

tween th e  c h i l d ' s  d e f e c t s  and th e  l i f e  o f  a n o n - d e f e c t iv e  c h i l d  o f  l i k e
11

socioeconomic background ."  While,  as  I have s a i d ,  such an approach
12

may p r e s e n t  fo rm idab le  e m p i r ica l  d i f f i c u l t i e s ,  t h e  approach s t i l l  

seems v i a b l e  and would appea r  to  meet  the  o b j e c t i o n s  r a i s e d  by P a r f i t

10
I b i d . , p. 172.

11
I b i d . ,  pp. 176-177.

12
There a r e  obvious p a r a l l e l s  here  to  de te rm in ing  damages and com­

p e n s a t io n  in  " a f f i r m a t i v e  a c t i o n "  c a s e s .
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to p erson -affecting  th eories

A second s o l u t i o n  w i th in  th e  framework o f  a p e r s o n - a f f e c t i n g

th e o ry  i s  t h a t  t h e  v ic t im  may, in  f a c t ,  have th e  r i g h t  to  be k i l l e d

as compensation f o r  th e  handicap .  This s o l u t i o n  r a i s e s  an o th e r  s e t

o f  problems,  ty in g  in to  th e  problem o f  s u i c i d e  and th e  r i g h t  to

l i f e .  I f  th e  v ic t im  does meet the  c r i t e r i a  I have s e t  f o r  having a

r i g h t  to  l i f e  ( see  pp. 149 (above) ,  then the  v ic t im  may dec ide  whether

in f a c t  h i s  handicap  i s  so sev e re  t h a t  he p r e f e r s  h is  own dea th  r a t h e r
13

than con t inued  e x i s t e n c e  in  h i s  handicapped s t a t e .  I f  th e  v ic t im  

does no t  meet  th e  c r i t e r i a  I have s e t  f o r  a r i g h t  t o  l i f e ,  then  t h a t  

d e c i s i o n  can be made f o r  him and he may be p u t  to  dea th  in o r d e r  to  

r i g h t  th e  wrong ( s ee  pp. 140-142 a b o v e . ) .

P ro f e s s o r  Douglas Lackey has p r e s e n te d  me w i th  some i n t e r e s t i n g  

problems about  harm to  f u t u r e  g e n e ra t i o n s  and to  the  unborn which run 

somewhat a long  th e  l i n e s  o f  th e  P a r f i t - G l o v e r  examples and which,  I 

b e l i e v e ,  can be d e a l t  w ith  along l i n e s  s i m i l a r  to  the  arguments p r e ­

sen ted  above.

F i r s t ,  t h e r e  i s  what might  be c a l l e d  "The Second Commandment 

Problem." (Here aga in  I s h a l l  s i m p l i f y  the  problem somewhat in a way 

t h a t ,  I b e l i e v e ,  r e t a i n s  th e  e ssence  o f  th e  problem; Lackey phrased  

the  problem in a way t h a t  r e f e r s  to  " the  p r e s e n t  g e n e r a t io n "  and " f u t u r e  

g e n e r a t i o n s , "  I s h a l l  phrase  i t  in  a way t h a t  s u b s t i t u t e s  i n d i v i d u a l s  

f o r  groups o r  a g g r e g a te s .  Thus,  I s h a l l  s u b s t i t u t e  " I"  f o r  "The p r e s e n t

13
See th e  d i s c u s s i o n  o f  s u i c i d e  in Chapter  I I I ,  pp. 93-98 above.
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g e n e r a t i o n "  and s u b s t i t u t e  " i n d i v i d u a l s  o f  f u t u r e  g e n e r a t i o n s " f o r  

" f u tu r e  g e n e r a t i o n s . " } :

Let  us assume t h a t  I have th e  power t o  do whatever  I wish w i th  t h e  

w o r l d ' s  r e s o u r c e s .  Suppose t h a t  what I do i s  d e p l e t e  th e  w o r l d ' s  r e ­

sou rces  in such a way t h a t  i n d i v i d u a l s  o f  the  nex t  g e n e r a t io n  w i l l  no t  

s u f f e r  from th e  d e p l e t i o n ,  bu t  t h a t  i n d i v i d u a l s  o f  the  fo l low ing  ( t h i r d )  

g e n e r a t io n  w i l l  s u f f e r .  Let  us assume a l s o  t h a t  i n d i v i d u a l s  o f  the  nex t  

(second)  g e n e ra t io n  do a l l  they  can to  conserve  r e s o u rc e s  f o r  the  

g e n e ra t io n  t h a t  fo l lows  them. Lackey 's  i n t u i t i o n  i s  t h a t  th e  i n d i v i d u a l s  

o f  th e  t h i r d  g e n e ra t io n  have cause  t o  blame me f o r  t h e i r  s u f f e r i n g  and 

t h a t ,  e n t a i l e d  by t h a t ,  I have (a )  done harm to  n o n - e x i s t i n g  persons  and 

(b) done harm to  i n d i v i d u a l s  who would no t  have e x i s t e d  i f  I had ac ted  

o th e rw is e  ( I f  I had conserved r e s o u r c e s ,  I would have changed th e  world 

in  such a way t h a t  those  w uf fe r in g  i n d i v i d u a l s  would no t  have come i n t o  

e x i s t e n c e . ) .  While u t i l i t a r i a n i s m  with  i t s  concern f o r  s t a t e s - o f - a f f a i r s  

can account  f o r  my b lamewor th iness ,  Lackey claims t h a t  a r i g h t s - f o r m u l a  

t h a t  im plies  t h a t  harm can on ly  be done to  s p e c i f i a b l e  i n d i v i d u a l s  and 

t o  i n d i v i d u a l s  f o r  which an a l t e r n a t i v e ,  b e t t e r  s t a t e - o f - a f f a i r s  could 

have e x i s t e d ,  seems unable to  account  f o r  the  i n t u i t i o n  t h a t  I am blame­

worthy .

Here a g a i n ,  however, i t  appears  t o  me t h a t  the  p o s i t i o n s  I have 

argued  f o r  can ta ke  c a r e  o f  such a c a s e .  Suppose,  f o r  example,  t h a t  

a long with  my i n t e n t i o n a l  d e p l e t i o n  o f  r e s o u rc e s  I had c l e a r l y  and 

c o n s i s t e n t l y  preached a p o l i c y  o f  a b s o l u t e  b i r t h  c o n t r o l .  That  i s ,  t h a t  

I in  no way countenced o r  ag reed  to  t h e r e  being a t h i r d  g e n e r a t i o n .  Under 

th o s e  c o n d i t i o n s ,  on the  face  o f  i t ,  i t  seems to  me t h a t  I can -  i f  o th e r s
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igno re  my p reach ing  -  t a k e  a P on t iu s  P i l a t e  p o s i t i o n  and remain hlame- 

l e s s .  [Of course  th e  s i t u a t i o n  in reg a rd  to  my o b l i g a t i o n s  may be f a r  

more complex than  t h a t .  For example,  T may have d u t i e s  o r  i n c u r r e d  

o b l i g a t i o n s  to  o t h e r s  o f  my g e n e r a t i o n  o r  the  nex t  g e n e r a t i o n  who have 

countenenced o r  wished f o r  f u t u r e  g e n e r a t i o n s  and s o ,  p e rhaps ,  have 

v i o l a t e d  some o f  t h e i r  r i g h t s  by d e p l e t i n g  t h e  r e s o u r c e s . ]  F u r t h e r ,  

i f  I ,  say by remaining s i l e n t ,  had n o t  preached a p o l i c y  o f  ze ro  popu­

l a t i o n ,  I may be c u l p a b l e ,  in a r i g h t s  framework, f o r  n e g l ig e n c e .  That  

i s ,  i f  I l e ave  my m a i n - s t r e e t  s idewalk  icy  I have n o t  caused harm to  

any s p e c i f i a b l e  in d iv id u a l  u n t i l  a c a s e  a r i s e s  in which some person - 

any person -  does walk by and s l i p s  on the  i c e .  That person has ,  a t  

t h a t  p o i n t ,  had a r i g h t  v i o l a t e d  by me. I cannot  p lead  t h a t  I had no 

i n t e n t i o n  o f  harming anyone ( s p e c i f i a b l e  o r  n o n - s p e c i f i a b l e ) ,  because 

i t  would have been r e a s o n a b le  t o  assume t h a t  someone might  very  well  

pass by and s l i p .

To th e  c la im  t h a t  i f  I had a c t e d  o th e rw is e  and n o t  d e p l e t e d  the  

w o r l d ' s  r e s o u rc e s  th ose  p a r t i c u l a r  i n d i v i d u a l s  would no t  have e x i s t e d  

and so t h e r e  would no t  have been an a l t e r n a t e  s t a t e - o f - a f f a i r s  in  which 

they  e x i s t e d  and would have been b e t t e r  o f f ,  I could r e p l y  t h a t  th e  case  

could be d e a l t  with  in  the  same way t h a t  the  wrongful l i f e  ca se s  could 

be d e a l t  w i th  -  a d e t e rm in a t io n  could  be made o f  what t h e i r  s i t u a t i o n  

would have been l i k e  vf  th e  r e s o u rc e s  had no t  been d e p l e t e d ,  and c u l p ­

a b i l i t y  and damages could  be dec ided  us ing  t h a t  s t a n d a r d .

As f o r  a case  in which I i n t e n t i o n a l l y  d e p l e t e  the  w o r l d ' s  r e sou rces  

w h i l e  a t  t h e  same t ime preach ing  a p o l i c y  o f  "Be f r u i t f u l  and m u l t i p l y , "  

then  i t  seems c l e a r  t h a t  I have v i o l a t e d  the  r i g h t s  o f  i n d i v i d u a l s  o f
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t h a t  t h i r d  g e n e r a t i o n  In t h e  fo rw ard - look ing  ways t h a t  I  haye  d e s c r i b e d ,  

and t h a t  my l i a b i l i t y  o r  g u i l t  can. be determined by c o n s id e r i n g  what the  

i n d i v i d u a l s  have l o s t  compared to  what th e y  would have had i f  I had not  

d e p l e te d  th e  r e s o u r c e s .

The o t h e r  problem o r  problems p r e s e n te d  t o  me by Lackey,  and de r iv e d  

from problems posed by P a r f i t  and o t h e r s ,  concern a b o r t i o n :  Let  us assume 

t h a t  A i s  p r eg n an t ,  and wants n e i t h e r  the  c h i l d  nor  wants to  c a r r y  th e  

c h i l d  to  term. B, however, who i s  in c a p a b le  o f  b e a r in g  c h i l d r e n ,  d e ­

s i r e s  t h a t  A have t h e  c h i l d  so t h a t  B can adopt  i t .  B bases h e r  c la im  

on u t i l i t a r i a n  grounds ,  c la im ing  ( l e t  us assume c o r r e c t l y )  t h a t  he r  

happiness  added to  the  f u t u r e  happ iness  o f  the  c h i l d  ( i f  i t  were brought 

t o  term and she were a l lwoed to  adopt  and r a i s e  i t )  would outweigh th e  

unhappiness t h a t  A would ex p e r i e n c e  as a r e s u l t  o f  her  having to  c a r ry  

and b ea r  the  c h i l d .  I t  would seem t h a t  th e  u t i l i t a r i a n  would have to

argue  t h a t  B i s  c o r r e c t ,  and t h a t  A should  be fo rced  to  c a r r y  and bear

th e  c h i l d .  However, t h a t  r e s u l t  seems c o u n t e r - i n t u i t i v e  -  A should not  

be fo rced  to  be a b reed ing  ground f o r  th e  p roduc t ion  o f  happ iness  and,

we might  s a y ,  has a r i g h t  no t  t o  be fo rc e d  to  do so .

However, Lackey has p r e s e n te d  a l e s s  t r a d i t i o n a l ,  more f o r c e f u l  

v e r s io n  o f  th e  problem: Let  us suppose t h a t  A i s  t h e  l a s t  f e r t i l e
14

female human on e a r t h  and i s  p regnan t  w i th  tw in s ,  male and female .

14
I have ignored  any problem about  i n c e s t  in  o r d e r  to  s i m p l i f y  th e  

example.  I f  t h a t  o f f e n d s ,  we could p o s t u l a t e  two l a s t ,  u n r e l a t e d  f e r ­
t i l e  f em a les ,  one c a r r y i n g  a male,  th e  o t h e r  a female  f e t u s
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We suppose f u r t h e r  t a t  i f  t h e r e  were f u t u r e  g e n e r a t i o n s  o f  humans they  

would,  in f a c t ,  he happy and t h a t  A, being aware o f  t h a t  f a c t ,  wants to  

a b o r t  n e v e r t h e l e s s .  I f  A does a b o r t  i t  would mean, o f  co u r s e ,  t h a t  t h e r e  

would be no f u t u r e  g e n e r a t i o n s  o f  humans. Now what  fo l low s  from my 

argument i s  t h a t  A does have th e  r i g h t  to  a b o r t ,  which seems by some to  

be c o u n t e r - i n t u i t i v e .  For,  as  Glover c l a im s ,  in d i s c u s s i n g  a s i m i l a r  

example having to  do w i th  t o t a l  s t e r i l i z a t i o n  o f  a l l  humans:

Would i t  be wrong f o r  everyone now a l i v e  to  t a ke  
i t  [a drug t h a t  would r e n d e r  us i n f e r t i l e ] ,  e n ­
s u r in g  t h a t  we would be the  l a s t  g e n e ra t io n ?  
Would i t  have m a t te re d  i f  th e  human r a c e  had 
become s t e r i l e  thousands  o f  y e a r s  ago? Some 
people  a r e  i n d i f f e r e n t  to  e i t h e r  o f  th e s e  pos­
s i b i l i t i e s ,  and I have no argument to  convince  
them. But o t h e r  peop le ,  in c lu d in g  me, t h i n k  
t h a t  to  end th e  human r a c e  would be about  th e  
w ors t  t h i n g  i t  would be p o s s i b l e  to  do. This 
i s  because o f  th e  b e l i e f  in t h e  i n t r i n s i c  value 
o f  t h e r e  e x i s t i n g  in  th e  f u t u r e  a t  l e a s t  some 
people  w i th  w or th -w h i le  l i v e s . 15

To th e s e  l a s t  two problems t h e r e  may be more than  one r e p l y  t h a t  

could  be made: F i r s t ,  I have nowhere claimed t h a t  r i g h t s  a r e  a b s o lu t e  

and may n o t  be o v e r - r id d e n  i f  th e  s t a k e s  a r e  h igh  enough.  Of c o u r s e ,  

t h a t  b r in g s  us back t o  th e  problem o f  what s o r t  o f  s t a k e s  a r e  high 

enough to  j u s t i f y  o v e r - r i d i n g  a prima f a c i e  r i g h t .  Second,  one may 

ta k e  t h e  t a c k  o f  being " i n d i f f e r e n t  to  e i t h e r  p o s s i b i l i t y "  which,  a l ­

though i t  may seem c o u n t e r - i n t u i t i v e ,  throws th e  burden o f  p roof  back 

to  t h e  u i l i t a r ^ a n  to  show why one ought  n o t  t o  be i n d i f f e r e n t .  T h i rd ,

15
G lover ,  op.  c i t . ,  pp. 69-70.
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I am n o t  q u i t e  s u re  whether p l o v e r ' s  i n t u i t i o n  o r  a s i m i l a r  i n t u i t i o n  

does r e a l l y  r e s t  upon a u t i l i t a r i a n  b a s e ,  r a t h e r  than  upon a d i s g u i s e d  

base o f  s p e c ie s i s m .  Suppose,  f o r  example,  t h a t  t h e r e  e x i s t e d  a 

c i v i l i z a t i o n - l e t  us say  e x t r a - t e r r e s t r i a l ,  w i th  a c u l t u r e  and technology 

f a r  more advanced than  our human c u l t u r e .  Suppose too  t h a t  t h e i r  

c i v i l i z a t i o n  had th e  promise o f  becoming even r i c h e r ,  bu t  t h a t  the  

c o n t i n u a t i o n  o f  t h e i r  c i v i l i z a t i o n  and s p ec ie s  depended on th e  de­

s t r u c t i o n  o f  ou r  own c i v i l i z a t i o n  and s p e c i e s .  The u t i l i t a r i a n  would,

I t h i n k ,  have to  be committed to  th e  d e s t r u c t i o n  o f  our  own s p e c ie s  and 

c i v i l i z a t i o n  under those  c o n d i t i o n s .  I wonder i f  t h e  u t i l i t a r i a n  base 

o f  G lo v e r ' s  f e e l i n g  could w i th s ta n d  t h a t  e n t a i lm e n t .

I f  t h e  u t i l i t a r i a n  i s  w i l l i n g  to  a c c e p t  t h a t  e n t a i lm e n t  th e n ,  

pe rh ap s ,  h i s  genera l  p o s i t i o n  does ,  in f a c t ,  pose problems f o r  r i g h t s -  

t h e o r i s t s .

However, i t  seems t o  me t h a t  ' p e r s o n - a f f e c t i n g '  t h e o r i e s  can w i t h ­

s t a n d  th e  P a r f i t - t y p e  arguments o f f e r e d  a g a i n s t  them, and can ,  in f a c t  

deal  w i th  them in ways a t  l e a s t  as  s a t i s f a c t o r y  as u t i l i t a r i a n i s m  w hi le  

a t  the  same t ime r e t a i n i n g  th e  im p o r tan t  moral t h r u s t  t h a t  i n s t i t u t i o n s  

o f  r i g h t s  a f f o r d  us.
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